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PREFACE   TO  EIGHTH  EDITION. 

TT7HEN  the  last  edition  of  this  book  was  published 
in  July,  1906,  the  Workmen's  Compensation  Act 
of  1906  had  just  come  into  force.  Consequently  the 
book  contained  no  decisions  of  the  Courts  upon  either 
the  scope  or  the  wording  of  this  very  important  statute. 
Since  this  time  a  very  large  number  of  decisions  have 
been  pronounced,  some  of  them  being  of  the  first 
importance.  An  acquaintance  with  these  decisions  is 
essential  to  the  practitioner  who  may  be  required  to 
advise  upon,  or  conduct  cases  under,  the  Act. 

The  present  edition  contains  not  only  all  the  cases 
of  importance  which  have  been  considered  in  the 
Superior  Courts  of  England,  Scotland,  and  Ireland, 
but  in  many  instances  a  comparison  of  these  cases, 
and  an  enunciation  of  the  principles  upon  which  they 
are  founded,  or  which  are  deducible  from  them. 

As  in  previous  editions,  cases  in  the  County  Courts, 
which  have  not  been  appealed,  have,  except  in  exception- 
able circumstances,  been  omitted. 

The  decisions  upon  the  Employers'  Liability  Statutes 
in  force  in  Canada  have  been  added  in  the  form  of 
footnotes,  and  the  Statutes  themselves  appear  in  the 
Appendix. 

It  is  hoped  that   these  additions  may  increase  the 
utility  of  the  book. 

ALFRED   HENEY   RUEGG. 
Temple, 
February,  1910. 


The  original  of  this  book  is  in 
the  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924002279325 


INTBODUCTION   TO  THE   CANADIAN  NOTES. 


TN  all  the  Canadian  Provinces,  except  Quebec,  we  owe 
to  England,  not  only  our  common  law,  but  also 
much  of  the  statute  law  bearing  upon  the  responsibility 
of  employers  for  injuries  suffered  by  their  employees. 
Enactments  more  or  less  similar  in  effect  to  Lord 
Campbell's  Act  are  in  force  throughout  the  Dominion. 
The  English  Employers'  Liability  Act,  1880,  with"  some 
modifications,  has  been  followed  in  the  legislation  of 
Ontario,  Manitoba,  British  Columbia,  Nova  Scotia,  New 
Brunswick  and  the  Yukon.  Statutes  analogous  to  the 
English  Workmen's  Compensation  Act,  making  masters 
in  some  degree  insurers  of  their  workmen,  have  been 
passed  in  British  Columbia  and  Alberta,  and  in  some 
other  provinces  there  seems  to  be  a  movement  in  the 
same  direction.  Legislation  similar  in  character  will  be 
found  in  the  Quebec  Statute  respecting  responsibility 
for  accidents  which  came  into  force  on  the  1st  January, 
1910. 

Our  judges  have  consistently  applied  the  decisions 
of  the  English  Courts  and  have  invariably  attached  great 
weight  to  the  opinions  of  the  leading  English  text 
writers.  Pew  text-books  are  more  constantly  referred 
to  than  the  work  of  Judge  Euegg,  and  it  has  been 
felt  that  the  addition  of  some  brief  notes  upon  the 
Canadian  Provincial  Statutes  and  the  cases  decided 
thereunder  would  assist  in  the  convenient  use  of  the 
work  by  the  Canadian  profession. 


viii      Introduction  to  the  Canadian  Notes. 

In  compiling  these  notes  my  aim  has  been  to 
collect  and,  as  far  as  possible,  arrange  under  the 
appropriate  passages  in  the  text  the  leading  Canadian 
cases  on  the  different  subjects  dealt  with ;  to  draw 
attention  to  important  variations  in  the  language  of  the 
different  statutes,  avoiding  unnecessary  comment.  With 
a  view  to  making  the  book  as  complete  as  possible,  I 
have  included  in  an  appendix  a  number  of  provincial 
statutes. 

Owing  to  the  number  of  decisions  contained  in  the 
reports,  and  to  engagements  which  rendered  the  time 
at  my  disposal  extremely  limited,  the  task  has  not 
been  a  light  one.  My  hope,  however,  is  that  these 
notes  may  be  found  in  some  degree  to  enhance  the 
usefulness  of  the  present  work  to  my  confreres  of  the 
Canadian  Bar. 


F.  A.  C.  REDDEN. 


17,  Victoria  Street, 
London,  S.W. 
February  2nd,  1910. 
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57  &  58  Vict.  c.  60.     (Merchant  Shipping  Act,  1894)— continued. 

s.504  ...        „.        ...        ...        299 

s.  572 295 

s.  691 873,874 

s.  692 607,699,874,877 

ss.  695,  696     301,694,743,874,875 

s.  742 71,296,300 

59  &  60  Vict.  c.  25.     (Friendly  Societies  Act,  1896)— 

s.8(l)16,41 563,707 

c.  48.      (Light  Eailways  Act,  1896) 157 

c.  60.      (Conciliation  Act,  1896) 572 

60  &  61  Vict.  c.  19.      (Preferential     Payments     in     Bankruptcy 

Amendment  Act,  1897) 552,693 

c.  37.  (Workmen's  Compensation  Act,  1897)  ...  2, 13, 
174,  258,  261,  263—265,  269,  270, 
284,  290,  292,  293,  299,  308,  309, 
312,  316,  317,  319,  321,  338,  343, 
345,  353,  362,  363,  377,  384,  385, 
390,  404,  407,  414,  418,  419,  421, 
430,  433,  435,  438,  440,  442,  448, 
454,  456,  459,  460,  463,  464,  468, 
469,  470,  472,  477,  481,  482,  485, 
486,  488—493,  495,497,504,  505, 
507,  510,  516—519, 522,  523, 532, 
538,  539,  547,  549,  555,  556,  557, 
558,  561,  573,  575,  578,  583,  592, 
602,  617,  618,  621,  625,  629,  641, 
657,  658,  659,  664,  701,  702,  713, 
715,  897,  900 

s.  1       358,374 

s.  (1)  (b)  486 

(2)  (a)  543 

(b)  481,482 

(4) 440,481,483—485,489,490 

s.  3(1)  482 

s.  4       421—424,431,433,598 

s.  5(1) 657 

s.  6       496,498 

s.7(l) 269 

(2) 157 

Sched.  I. ...  391,  398,  408,  472,  475,  503,  510,  512, 
513,  515,  516,  539,  544,  570,  579 

Sched.  II.  ...        566—568,603,665 

63  &  64  Vict.  u.  22.     (Workmen's  Compensation  Act,  1900)      264,  265, 

269,  270,  702,  713 

s-l(l) 270 

1  Edw.  7,  u.  22.  (Factory  and  Workshops  Act,  1901) ...      150  282, 

283,  304,  329,  330,  332,  555,  669, 
695,  788,  790,  811,  812,  813,  825, 
851,  852,  853,  857—861,  906 

s.  10     122 

ss.  Ill,  115 283 

ss.  122,  123     330 

s-136 42,555 

S-149W         279,282 

(5)         ...        ...  428 

a  ?•  ig£ l®  i6°  (6)   ...    ...    :::    :::  331 

Sched.  VII 329 
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2Edw.  7,  u.  21.  (Shop  Clubs  Act,  1902)  561 

3  Edw.  7,  o.  42.  (County  Courts  Act,  1903)— 

s.  3      105 

s.  4      t  ...    173 

5  Edw,  7,  o.  10.  (Shipowners'   Negligence    (Remedies)    Act, 

1905)  607—609,715,743,745, 

769,  807—809,  877,  878 

s.  1      877 

s.  2       878 

6  Edw.  7,  o.  48.  (Merchant  Shipping  Act,  1906)— 

s.  34 302,871,907,908 

s.  69 872 

s.  71    ; 299 

c.  58.  (Workmen's  Compensation  Act,  1906)     2,  13,  14 

18,  35,  90,  91, 175,  177,  179,  181, 
195, 213,<214, 259,  261,  264—266, 
269,  272,  290,  297,  303,  307,  308, 
311,  316,  321,  324,  337,  353,  376, 
377,  413,  447,  454, 455,  464—468, 
470,  480,  481,  484,  485,  487,  490, 
492, 499, 523,  533, 544, 550, 556— 
558,  565,  568,  585,  609,  658,  702, 
719,  720,  724,  776,  777,  779,  781, 
783—785,  787—789,  792,  804— 
813,  819,  820,  822—825, 829,  837, 
838,  843—847,  850,  857—863, 
866, 868, 878—886, 888—895, 897, 
898,  900,  901-  903,  905,  907,  912 

s.  1       273,366,688,689 

(a)  (b)      542 

(1)  308,338,412 

(2)  (a)      434,436,539 

(b)       266,480,562 

(c)  ...  265,  344,  434,  437,  445, 455,  571 

(3)  266,461,565,566,568, 

647,  648,  752,  769,  773, 
819,  883,  884 

(4)  174,213,261,462,481, 

483,  484,  489,  582,  626 

(5)  555 

s.  2  320,333,462,464-466, 

689,  690,  746 

(1)  434,457,458,468 

(a)      457 

461,464 

334,457,459 

(4)      457,593,  729,771 

s.  3  '  ". 267,556,559,560, 


A 


690,  691,  897 

(1)  482,558,559,561,905 

(3)  561 

(2),  (4)     559 

5),   6),  (7)  :.        ...     560 

s.  4       281,283,293,376,412,415, 

417,  420,  423,  424—429, 
431—433,  495,  496,  498, 
588,  598,  600,  691,  692, 
734, 735 
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6  Bdw.  7,  u.  58.  (Workmen's  Compensation  Act,  1906)— contd. 

b.4.(1)  ...        416,420 

(2)  495,569 

(3)  416 

(4)  376,427 

s.  5  415,553,692,693, 

715,  741,  742,  792 

(1).(2)     *"»££ 

(3),  4)     552 

(5),  (6)     553 

s.  6       261,  428,  493,  494,  496,  498, 

598,  599,  609,  693,  735 

(1)  493 

(2)  495,569 

a.  7       293,296—298,306,316, 

659,  670,  693—695,  715,  742 

(1)  300 

(a),  (b)  301 

(o)  301,569 

d),(e)  302 

(f)  303 

(g)  303,434 

(2)  294,295,300 

(3)  375  671 
s.  8       ...        ...        304,  330J  331,335,  336,412, 

695—698,  746,  788,  790, 
812—814,  850,  851,  857, 
858,  860,  864—866,  881 

(1)  ...          304,326,330,335,717,857 
(a),  (b)  332 

(c),  (o),  (i),  (ii),  (hi)  333,  746,  747, 

798, 907 

(d),  (e)  434 

(f)       ...          336,601,775,850,860,861 
(i)       851 

(2)  304,334,335,852,866 

(3)  330,850,865 

(4)  335,337,857 

iS)  330,850,851 
6)  718,  746,  851,  852,  865,  866,  868 
7)— (9) 336 
1)  284,611,671,698 
2)  563 
6)            326 

s.  10     865 

(1)  601,698,850 

(2)  582 

s.  11     607,  698,  699,  715,  743,  769,  772,  787,  804 

s.  12     654,699,906 

s.  13   ...    270,272,274,275,281—283,296, 

383—385,  397,  398,  413,414, 421, 
426,  468,  503,  579,  699—701,  851 

b.  14   163,173,202,624,670 

s.  15   556,557,897 

(1)     556 

2,(3)   557 

(4)     557,558 

b.  16  550 

(1)     636 
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6  Edw.  7,  u.  58. 


6  Edw.  7,  u.  14. 

8  Edw.  7,  c.  7. 

9  Edw.  7,  e.  16. 


c.  46 


Sohed.  II. 


(Workmen's  Compensation  Act,  1906) — contd. 
Sched.  I.  ...  303,  322,  333,  379—384,  398, 
406,  408,  409,  411,  435,  436,  471, 
472,  474,  476,  478,  500,  502,  503, 
508,  523,  526,  532,  533,  537—542, 
545,  547,  549,  550,  552—555, 
563—565, 568, 569,  578,  584, 587, 
588,  601,  627,  628,  633,  636, 
640—642,  649,  653,  688,  689, 
702—707,  710,  712,  716—718, 
720,  722,  723,  726,  752,753—763, 
767,  770,  773,  774,  783,  794, 
795,  820,  822—830,  838—841; 
844—846,  848,  881,  882,  890, 
891,  895,  905 

..  41,  380,  399,  403,  408,  475,  477, 
548,  565,  566,  568,  571—583, 
588, 601,  602,  612—614,  619, 620, 
623,  624,  633,  644,  645,  649,  653, 
655,  658,  665,  689,  698,  701, 
708—713,  715—717,  719,  721, 
740,  747—753,  763,  764,  768— 
770,  773,811,  813,814,816—818, 
833,  838—842,  846,  847,  849, 
882—884,  886,  888,  895 

163,  176,  266,  267,  305,  326, 
328,  329,  331,  334,  336,  695,  697, 
712,  718,  746, 851,  857,  866,  868 

150 

..     193 
..     675 
(Workmen's      Compensation     (Anglo-French 

Convention)  Act,  1909)       307,912 

ss.  1, 2 912 

Sched 912,913 

(Expiring  Laws  Continuance  Act,  1909)         39,  671 


Sched.  III. 


(Alkali  Act,  1906) 

(Fatal  Accidents  (Damages)  Act,  1908) 
ss.  1,  2     
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Alta. 

Alberta. 

Alta.  B. 

Alberta  Eeports. 

B.  C. 

British  Columbia. 

B.  C.  B. 

British  Columbia  Beports. 

Cart. 

Cartwright's  Cases  on  the  B.  N.  A.  Act. 

Con.  Ord. 

Consolidated  Ordinance. 

C.  By.  C. 

Canadian  Bailway  Cases. 

C.  S. 

Consolidated  Statutes. 

Ex.  Ct.  B. 

Exchequer  Court  Eeports. 

Gen.  Ord. 

General  Ordinances. 

L.  C.  3. 

Lower  Canada  Jurist. 

Man. 

Manitoba. 

M.  (or  Man.)  B. 

Manitoba  Eeports. 

31.  L.  E.,  S.  C,  or 

Montreal  Law  Beports,  Superior  Court,  or 

Q.  B. 

Queen's  Bench. 

N.  B. 

New  Brunswick. 

N.  B.  B. 

New  Brunswick  Beports. 

N.  S. 

Nova  Scotia. 

N.  S.  B. 

Nova  Scotia  Beports. 

0.  or  Ont. 

Ontario. 

0.  B. 

Ontario  Eeports. 

0.  (or  Ont.)  A.  E. 

Ontario  Appeal  Beports. 

0.  L.  B. 

Ontario  Law  Eeports. 

0.  W.  N. 

Ontario  Weekly  Notes. 

0.  W.  B. 

Ontario  Weekly  Eeporter. 

P.  E.  I. 

Prince  Edward  Island. 

Que. 

Quebec. 

Q.  B.,  S.  C, 

Quebec  Eeports  (Eapports  Judiciaires  de  Que'bec) 

or 

Superior  Court,  or 

Q.  B.,  or 

Queen's  Bench,  or 

K.  B. 

King's  Bench. 

E.  S. 

Bevised  Statutes. 

Sask. 

Saskatchewan. 

Sask.  B. 

Saskatchewan  Beports. 

S.  C.  B. 

Supreme  Court  of  Canada  Beports. 

S.  C.  Dig. 

Supreme  Court  Digest. 

Terr.  L.  B. 

Territories  Law  Eeports. 

U.  C.  B. 

Upper  Canada,  Queen'3  Bench  Eeports. 

U.  0.,  C.  P. 

Upper  Canada,  Common  Pleas  Beports. 

W.  L.  E. 

Western  Law  Beporter. 
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CHAPTEE  I. 


EMPLOYERS'  LIABILITY. 

The  "  law  of  employers'  liability — a  term  sanctioned  by 
custom  to  express  the  extent  of  the  obligation  which  the 
law  imposes  upon  employers  of  labour  to  compensate 
their  workmen  in  respect  of  personal  injury  suffered 
in  the  course  of  the  employment, — as  it  exists  at  the 
present  day,  is  in  part  based  upon  the  principles  of  the 
common  law  of  England,  but  has  been  greatly  extended 
e.l  b 


2  The  Employees'  Liability  Act,  1880. 

by  recent  statutes :  the  Employers'  Liability  Act,  1880, 
and  the  Workmen's  Compensation  Act,  1906  (6  Edw.-*  7, 
c.  58),  which  came  into  force  on  the  1st  of  July, 
1907. 

This  last-named  statute  extends  the  principle,  first 
recognised  by  the  Act  of  1897,  of  compulsory  insurance 
of  workmen  against  injury  happening  in  the  course  of 
the  work  to  (with  some  small  exceptions)  every  kind 
of  employment,  quite  irrespective  of  whether  or  not 
such  employment  is  carried  on  as  a  trade  or  industry. 

Speaking  generally,  it  may  now  be.  stated  that  where- 
ever  a  contract  of  service  exists  between  an  employer 
and  a  workman,  the  obligation  rests  on  the  employer 
to  make  compensation,  under  the  Act  of  1906,  for 
personal  injury  happening  to  the  workman  in  the  course 
of  the  work  (l). 

The  principles,  from  which  the  common  law  liability 
is  deducible,  may  be  enunciated  as  follows : 

(1)  A  person  guilty  of  negligence  is  liable  to  make 

compensation  for  pecuniary  damage  resulting 
therefrom,  if  the  damage  is  legally  traceable 
to  the  negligence.  Sic  utere  tuo  ut  alienwm 
non  Isedas. 

(2)  A  master  is  responsible  (subject  to  a  like  quali- 

fication) for  the  negligence  of  his  servants 
whilst  performing  his  work  and  acting  within 
the  general  scope  of  their  authority.  Respon- 
deat superior.  Qui  facit  per  alium  facit 
per  se. 

Canadian  Notes. 

(1)  In  all  the  Canadian  provinces,  except  Alberta,  British  Columbia, 
and  Quebec,  the  employers'  liability  arises  only  on  breach  of  duty. 
Workmen's  compensation,  in  the  English  sense  of  the  term  (whereby 
the  master  is  liable  as  insurer),  has  been  adopted  in  Alberta,  British 
Columbia,  and  Quebec,  but  only  in  regard  to  certain  classes  of  employ- 
ment. See  2  Edw.  7  (B.  C),  c.  74  ;  Alta.  Stat.,  1908,  c.  12  (both  some- 
what similar  to  the  English  Workmen's  Compensation  Act,  1897),  and 
9  Edw.  7  (Que.),  c.  66.  Under  a  recent  .  New  Brunswick  Statute 
employers  may  be  responsible  for  certain  defects  irrespective  of  negli- 
gence.    See  Appendix,  pp.  981,  916,  974,  and  946. 
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1.  The  Employers'  Liability  at  Common  Law  (2). — 
The  common  law  principle  expressed  by  the  maxim  "  Sic 
utere  Mo  ut  alienum  non  Iseclas  "  imposes  upon  everyone 
the  duty  to  govern  and  regulate  his  own  acts  and  con- 
duct in  such  a  manner  that  he  shall  not  occasion  injury 
to  others.  The  contract  of  service  between  employer 
and  employed  does  not  absolve  the  former  from  this 
personal  obligation  which  he  owes  to  his  workmen  to 
a  like  extent  as  to  other  persons  (a).  In  the  words  of 
Bowen,  L.  J.,  in  Thomas  v.  Quartermaine  (b) :  "  For  his  ji. 
own  personal  negligence  a  master  was  always  liable, 
and  still  is  liable  at  common  law,  both  to  his  own  work- 
men, and  to  the  general  public  who  come  upon  his 
premises  at  his  invitation,  on  business  in  which  he  is 
concerned  "  (3). 

It  is  an  amplification,  rather  than  an  extension,  of  the 
principle  that  where  a  person,  for  his  own  purposes, 
brings  into  existence  undertakings  and  industries  which, 
if  not  controlled  and  governed  with  care,  may  be  the 
means  of  causing  injury  to  others,  the  legal  duty  arises 
to  exercise  such  care. 

The  breach  of  this  common  law  duty  so  to  use  and 
govern  one's  own  actions  and  undertakings  as  not  to 
cause  injury  to  others,  is,  in  law,  called  "  negligence  "  (4). 

(a)  Ashworth  v.  Stanwix,  3  El.  &  El.  701. 
(6)  18  Q.  B.  D.  685—691. 
Canadian  Notes. 

(2)  The  English  law  relating  to  property  and  civil  rights,  so  far  as 
applicable  to  local  conditions,  has  been  treated  as  in  force  or  has  been 
expressly  adopted,  at  various  dates,  in  all  the  provinces  of  Canada  with 
the  exception  of  Quebec.  It  was  adopted  in  Ontario  as  it  stood  on  the 
15th  October,  1792  (E.  S.  0. 1897,  c.  Ill,  s.  1) ;  in  Manitoba  as  on  the 
15th  July,  1870  (B.  S.  Man.,  1902,  c.  40,  s.  24) ;  in  British  Columbia  as 
on  the  19th  November,  1858  (B.  S.  B.  C,  1897,  c.  115) ;  in  Alberta, 
Saskatchewan,  and  the  North- West  Territories  as  on  the  15th  July, 
1870  (B.  S.  C,  1886,  c.  50,  s.  11).  As  to  laws  introduced  by  original 
settlers  in  a  planted  colony,  see  JSazen  v.  St.  Ja/mes  Church,  18  N.  B.  B. 
479,  and  cases  cited. 

(3)  Macdonald  v.  Dick,  34  U.  C.  B.  623 ;  Thompson  v.  Wright,  22  0.  E. 
127. 

(4)  In  Quebec  it  has  been  sought  to  found  the  employer's  liability  to 
compensate  workmen  for  injuries  upon  an  implied  term  in  the  contract. 
McCarthy  v.  Thomas  Davidson  Manufacturing  Co.,  Q.  B.  18  S.  C.  272. 
But  see  Lee  v.  Logan,  Q.  B.  31  S.  0.  469,  affirmed  39  S.  C.  B.  311. 
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Definition  of  Negligence. — For  the  purpose  of  con- 
sidering negligence,  as  applied  to  the  liability  of  em- 
ployers, it  may  be  defined  in  the  words  of  Alderson,  B., 
in  the  case  of  Blyihe  v.  Birmingham  Waterworks  Co.  (c), 
as  "  the  omission  to  do  something  which  a  reasonable 
man  guided  by  those  considerations  which  ordinarily 
regulate  the  conduct  of  human  affairs,  would  do ;  or  the 
doing  something  which  a  prudent  and  reasonable  man 
would  not  do,"  or  again  in  the  words  of  Bbett,  M.B.,  in 
the  well-known  case  of  Heaven  v.  Pender  (d),  as  "  the 
neglect  of  the  use  of  ordinary  care  or  skill  towards  a 
person  to  whom  the  defendant  owes  the  duty  of  observing 
ordinary  care  and  skill,  by  which  neglect  the  plaintiff, 
without  contributory  negligence  on  his  part,  has  suffered 
injury  to  his  person  or  property  "  (e). 

Notk. — It  is  not  proposed  here  to  consider  the  liability 
which  a  person  may  incur  who,  by  his  personal  act,  causes 
injury  to  another  without  negligence.  There  is  much 
authority,  particularly  in  the  older  cases,  that  such  an  act  is 
an  actionable  trespass  at  common  law  rendering  the  person 
who  commits  it  responsible,  although  the  act  was  not  a 
negligent  one  (Weaver  v.  Ward,  Hob.  134 ;  Scott  v.  Shepherd, 
Smith's  L.  Cas.,  9th  ed.,  480).  Nor  do  we  treat  here  the 
principle  which  renders  a  person  who  keeps  upon  his  premises 
a  dangerous  thing  or  animal  liable  for  injury  which  it  occa- 
sions irrespective  of  negligence  in  the  keeping.  Rylands  v. 
Fletcher,  L.  E.3  H.  L.  350,  (contra)  Stanley  v.  Powell,  [1891] 
1  Q.  B.  86 ;  Baker  v.  Snell,  [1908]  2  K.  B.  825  ;  24  T.  L.  E. 
811.  See  this  question  exhaustively  treated  in  Beven's 
Negligence  in  Law,  3rd  ed. 

Every  employer,  therefore,  who  has  been  guilty  of 
negligence,  either  in  the  regulation  of  his  own  conduct 
or  in  the  control  of  his  business,  is  responsible  at  common 
law  as  well  to  his  workmen  as  to  others.  It  follows  that 
an  employer  who  carries  on  his  work  upon  a  negligent 

(c)  11  Exch.  781,  784 ;  25  L.  J.  Exch.  213. 

(d)  11  Q.  B.  D.  507 ;  52  L.  J.  Q.  B.  702  ;  49  L.  T.  357. 

(e)  As  a  definition  of  actionable  negligence,  that  part  of  it  alluding  to 
contributory  negligenoe  might,  we  think,  have  been  omitted 
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or  defective  system  is  liable  to  his  workmen  for  injury 
thus  occasioned  (5).  A  system  of  work  may  be  a  negligent 
one  either  by  the  adoption  of  a  defective  plan  of  manage- 
ment, or  by  the  employment  of  defective  or  improper 
agencies,  animate  or  inanimate,  for  the  carrying  on  of 
the  undertaking.  Thus,  a  failure  to  provide  plant  and 
machinery,  or  workmen  reasonably  capable  of  doing  the 
work  in  a  safe  and  proper  manner,  is  a  breach  of  the 
employer's  duty  towards  his  workmen  (/)  (6). 

In  the  words  of  Ckompton,  J. :  "I  think  it  is  negligence 
for  which  the  master  is  liable  if  he  knows  that  the 
machinery  or  tackle  to  be  used  by  the  persons  employed 
by  him  is  improper  and  unsafe,  and,  notwithstanding 
that  knowledge,  sanctions  its  use  "  (g)  (7). 

(/)  Brydon  v.  Stewart,  2  Macc[.  H.  L.  30 ;  Williams  v.  Birmingham 
Battery  and  Metal  Co.,  [1899]  2  Q.  B.  338 ;  68  L.  J.  Q.  B.  918 ;  15 
T.  L.  B.  468  ;  Lloyd  v.  Woolland  Brothers,  18  T.  L.  B.  S78  ;  Duthie  v. 
Caledonian  Bail.  Co.  (1898),  B.  (So.)  934 ;  Black  v.  Fife  Coal  Co.,  46 
S.  L.  B.  191. 

(g)  Mellors  v.  Shaw,  1  B.  &  S.  444.  See  also  Brown  v.  Accrington, 
3  H.  &  C.  511. 

Canadian  Notes. 

(5)  Canada  Woollen  Mills  v.  Traplin,  85  S.  0.  B.  424 ;  Webster  V. 
Foley,  2  B.  C.  B.  137;  21  S.  0.  B.  580;  Dixon  v.  Winnipeg  Electric 
Street  Bail.,  11  Man.  B.  528 ;  Morgan  v.  British  Yukon  Navigation  Co., 
11  B.  C.  B.  316 ;  Choate  v.  Ontario  Moiling  Mill  Co.,  27  Out.  A.  E.  155  ; 
Commarford  v.  Empire  Limestone  Co.,  11  0.  L.  B.  119 ;  Barnes  v.  B.  C. 
Copper  Co.,  14  B.  C.  B.  397. 

(6)  Sim  v.  Dominion  Fish  Co.,  2  0.  L.  B.  69 ;  Woods  v.  Toronto  Bolt 
ami  Forging  Co.,  11 0.  L.  B.  216  ;  Allan  v.  Sawyer-Massey  Co.,  12  0.  L.  B. 
282;  Fairweather  v.  Owen  Sound  Stone  Quarry  Co.,  26  0.  B.  604; 
McKelvey  v.  Le  Boi  Mining  Co.,  9  B.  0.  B.  62 ;  32  S.  C.  B.  664  ;  Smith 
v.  Intercolonial  Coal  Miming  Co.,  11  N.  S.  B.  556.  The  master's  obliga- 
tion is  to  select  proper  and  competent  persons  to  superintend  and  direct 
the  work  and  to  furnish  them  with  adequate  material  and  resources  : 
Campbell  v.  General  Mining  Association,  7  N.  S.  B.  415  ;  Bavrd  v.  Dunn, 
33  N.  B.  B.  156.  Qucere  where  plaintiff  awarei  of  defect :  McFarlame 
v.  Gilmour,  5  0.  B.  302  ;  and  see  note  93,  p.  109,  infra. 

(7)  Thompson  v.  Wright,  22  0.  B.  127.  Where  damage  had  been 
caused  to  plaintiff  by  a  defective  floor  which  had  been  constructed  by 
defendant  and  his  architect  (plaintiff's  fellow- workman),  the  plaintiff's 
plea  that  defendant  had  knowledge  of  the  defect  and  had  the  building 
under  his  own  care  and  supervision  was  held  good  on  demurrer  :  Mac- 
donald  v.  Dick,  34  U.  C.  B.  623.  There  must  be  knowledge  of  defect 
by  the  master :  Bajotte  v.  Canadian  Pacific  Bail.,  5  M.  B.  365 ;  Budd  v. 
Bell,  13  0.  B.  47.  But  such  knowledge  may  be  inferred  or  imputed : 
Canada  Woollen  Mills  v.  Traplin,  35  S.  C.  B.  424  (see  judgments  of 
Davies,  J.,  at  p.  434,  and  Killam,  J.,  at  p.  451) ;  and  see  p.  109,  note  93. 
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This  common  law  duty  may  be  summed  up  in  the 
words  of  the  late  Lord  Herschell,  in  delivering  judg- 
ment in  the  case  of  Smith  v.  Baker  Qi),  where  he  says : 
"  an  employer  is  bound  at  common  law  to  so  carry  on 
his  business  as  not  to  expose  his  workmen  to  unreason- 
able risks  "  (8). 

The  breach  of  duty  must  be  the  cause  of  the  accident  (9). 
The  obligation  is  to  take  reasonable  care  beforehand  to 
avoid  unreasonable  risk  of  injury.  No  actionable  duty 
results  from  the  employer  failing  to  exercise  diligence 
and  care  to  avoid,  or  lessen,  the  consequences  of  an 
accident  that  has  occurred  without  breach  of  duty  on 
his  part.  See  Bond  v.  Wilson  &  Sons  (i),  where  a 
cab  hired  to  the  plaintiff  to  drive  came  home  without 
the  driver.  A  finding  of  the  County  Court  Judge  that 
the  employer  did  not  make  a  reasonable  search  to 
discover  the  cause  of  this  unusual  circumstance,  was 
held  to  create  no  cause  of  action.  See  decision  of  Court 
of  Session  in  Morton  v.  William  Dixon,  Limited  (1909), 
S.  C.  807,  and  the  remarks  of  the  Lord  President  as 
to  what  constitues  a  "  fault  of  omission." 

Extent  of  Duty  may  Vary. — The  extent  of  this  duty 
varies  not  alone  with  the  degree  of  the  danger  involved 
in  his  operations,  but  also  with  the  degree  of  knowledge 
or  skill  possessed  by  his  servants.  Thus,  with  regard 
to  children  and  young  persons  with  imperfect  experi- 
ence or  skill,  the  courts  have  often  declared  the  duty 
of  a  master  is  not  discharged  merely  by  taking  care 
not  to  expose  such  persons  to  risks  which  would  be 

(h)  [1891]  A.  0.,  Part  III.,  325  ;  60  L.  J.  Q.  B.  683. 
(i)  24  T.  L.  B.  238. 
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(8)  Smith  v.  Baker  was  discussed  in  Canada  Woollen  Mills  v.  TrapUn, 
35  S.  C.  E.  424. 

(9)  Thompson  v-.  Ontario  Sewer  Pipe  Co.,  40  S.  C.  B.  896;  Canadian 
Coloured  Cotton  Mills  Co.  v.  Kervin,  28  O.  B.  73 ;  25  Ont.  A.  B.  36 ;  29 
S.  C.  B.  478  ;  Armstrong  v.  Canada  Atlantic  Bail.,  2  O.  L.  B.  219 ;  4 
0.  L.  B.  560  ;  2  0.  By.  0.  339. 
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unreasonable  in  case  of  an  adult  and  skilled  workman. 
His  obligation  may  extend  to  giving  or  causing  to 
be  given  necessary  instruction,  to  oversight,  to  giving 
cautions,  and  sometimes  to  taking  active  and  constant 
measures  to  see  that  such  instructions  and  cautions  are 
not  disregarded  (k)  (10). 

Duty  Imposed  by  Statute.— To  the  foregoing  must 
now  be  added  the  further  personal  responsibility 
declared  in  the  case  of  Groves  v.  Lord  Wimborne  (I)  to 
rest  upon  an  employer  rendering  him  responsible  to  his 
workman  for  the  result  of  the  breach  of  a  statutory 
obligation,  at  all  events  where  such  duty  is  an  absolute 
one  imposed  upon  him  in  the  interests  of  the  safety  of 
the  workmen  (n). 

(k)  See  Grizzle  v.  Frost,  S  F.  &  F.  622  ;  Crocker  v.  Banks,  4  T.  L.  E. 
324 ;  BoUnson  v.  W.  H.  Smith  &  Son,  17  T.  L.  B.  423  ;  Cribb  v.  Kynocks, 
Limited,  [1907]  2  K.  B.  548  ;  Cook  v.  Midland  Great  Western  Bail,  of 
Ireland,  [1909]  A.  0.  229  ;  78  L.  J.iP.  0.  76 ;  25  T.  L.  E.  (H.  L.)  375. 

{I)  [1898]  2  Q.  B.  402 ;  67  L.  J.  Q.  B.  862  ;  80  L.  T.  284 ;  14  T.  L.  E. 
493.  See  Britton  v.  Great  Western  Cotton  Co.,  L.  iE.  7  Ex.  130 ;  Kelly 
v.  Glebe  Sugar  Co.,  20  E.  (So.)  833. 

Canadian  Motes. 

(10)  Vicary  v.  Keith,  34  U.  C.  E.  212 ;  O'Brien  v.  Sanford,  22  O.  E: 
136 ;  McPherson  v.  Vail,  40  N.  S.  E.  517 ;  Choate  v.  Ontario  Boiling 
Mill  Co.,  27  Ont.  A.  E.  155  ;  Mcintosh  v.  Firstbrook  Box  Co.,  8  O.  L.  E. 
419;  10  O.L.E.526. 

As  to  Quebec,  see  Parent  v.  Schloman,  Q.  E.  12  S.  0.  283  ;  McCarthy 
v.  Thomas  Davidson  Manufacturing  Co.,  Q.  E.  18  S.  C,  272  ;  Lamoureux 
v.  Fournier,  Q.  E.  21  S.  0.  32 ;  Q.  E.  21  S.  C.  99 ;  33  S.  0.  E.  675 ; 
Shawimgan  Carbide  Co.  v.  Saint  Onge,  Q.  E.  15  K.  B.  5 ;  37  S.  0.  E. 
688. 

(11)  See  the  Dominion  Eailway  Act,  E.  S.  C,  1906,  c.  37;  the 
Ontario  'Factories  Act,  E.  S.  0.,  1897,  c.  256;  the  Ontario  Eailway 
Accidents  Act,  E.  S.  0.,  1897,  c.  266 ;  the  Manitoba  Factories  Act, 
E.  S.  M.,  1902,  u.  62 ;  the  British  Columbia  Metalliferous  Mines  Act 
and  the  Coal  Mines  Eegulation  Act,  E.  S.  B.  C,  1897,  caps.  134  and  138  ; 
the  Nova  Scotia  Coal  Mines  Eegulation  Act,  8  Bdw.  7  (n.s.),  c.  8,  etc. 

Section  427  of  the  Dominion  Eailway  Act  in  addition  to  providing 
penalties  for  certain  acts  and  omissions  enacts  that  the  Company, 
directors,  and  other  officials  shall  be  liable  to  any  person  injured  by 
such  acts  or  omissions  "  for  the  full  amount  of  damages  sustained 
thereby."  This  Act  is  intra  vires  the  Dominion  Parliament,  and 
damages  thereunder  are  not  restricted  to  the  amount  mentioned  in  the 
Ontario  Workmen's  Compensation  Act :  Curran  v.  Grand  Trunk  Bail., 
25  Ont.  A.  E.  407.  A  number  of  cases  have  turned  on  the  statutory 
obligation  of  railway  companies  to  fill  spaces  between  their  rails  with 
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This  liability,  it  is  said,  he   cannot  divest  himself 
of    by  showing  that   he   took  no  active  part  in    the 
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packing;  see  Washington  v.  Grand  Trunk  Bail.,  24  0.  A.  R.  183;  28 
S.  C.  R.  184;  (1899)  A.  C.  275.  A  statutory  duty  in  regard  to  trains 
moving  reversely  imposed  by  s.  276  of  the  Dominion  Railway  Act, 
R.  S.  C,  1906,  c.  37,  is  for  protection  of  employees  as  well  as  the 
public :  Lamond  v.  Grand  Trunk  Bail.,  16  0.  L.  R.  365 ;  7  0.  Ry.  C. 
401 ;  McMullm  v.  N.8.  Steel  and  Coal  Co.,  41  N.  S.  R.  514  ;  39  S.  C.  R. 
593 ;  7  C.  Ry.  0.  198 ;  and  see  Scott  v.  Canadian  Pacific  Bail.,  19 
Man.  R.  29.  Qucere  whether  the  statutory  duty  to  whistle  at  a  crossing 
is  for  the  protection  of  persons  not  using  the  highway :  Wallman  v. 
C.  P.  B.,16  Man.  R.  82;  6  0.  Ry.  C.  229.  As  to  the  application  of 
Provincial  legislation  to  Dominion  Corporations,  see  p.  43,  note  45. 

Section  1  of  the  Dominion  Act,  4  Edw.  7,  c.  31,  prohibiting  "  contract- 
ing out"  on  the  part  of  Dominion  railways  from  liability  to  pay 
damages  for  personal  injuries  to  their  servants,  has  been  held  by  the 
Privy  Council  to  be  intra  vires  of  the  Dominion  Parliament,  in  Grand 
Trunk  Bail.  v.  Attorney  General,  36  S.  C.  R.  186 ;  (1907)  A.  C.  65 ;  7 
C.  Ry.  C.  472.  This  Act  came  into  force  on  the  1st  April,  1907,  by 
proclamation  of  29th  December,  1906;  see  Canada  Gazette,  vol.  40, 
p.  1581. 

The  following  earlier  decisions  under  the  Ontario  Factories  Act,  etc., 
are  of  interest :  Dean  v.  Ontario  Cotton  Mills  Co.,  14  O.  R.  119 ;  Finlay 
v.  Miscampbell,  20  0.  R.  29 ;  Thompson  v.  Wright,  22  0.  R.  127 ;  O'Brien 
v.  Sanford,  22  0.  R.  136 ;  Smith  v.  Hayes,  29  O.  R.  283 ;  Boberts  v. 
Taylor,  31  0.  R.  10.  In  later  cases  Groves  v.  Lord  Wimborne  (cited  in 
the  text)  has  been  followed:  Wilson  v.  Lincoln  Paper  Mills, 9  0. L.R. 
119 ;  Fahey  v.  Jephcott,  2  O.  L.  R.  449,  where  it  was  held  that  the  employ- 
ment of  a  young  girl  under  eighteen  at  certain  machines  contrary  to 
the  provisions  of  the  Factories  Act  primd  facie  renders  the  master 
liable  for  damages  for  an  accident  in  the  course  of  such  employment 
without  proof  of  other  negligence;  Jones  v.  Morton  Co.,  Limited,  14 
O.  L.  R.  402,  where  it  was  held  that  by  the  Factories  Act  the  employ- 
ment of  a  child  under  fourteen  is  wholly  unlawful,  and  a  primd  facie  case 
is  made  simply  by  proof  of  the  age,  the  employment,  and  the  injury  ; 
Sault  Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers,  3  0.  L.  R.  600 ;  33 
S.  C.  R.  23 ;  and  see  Moore  v.  Moore,  4  O.  L.  R.  167 ;  Billing  v.  Semmens, 
7  0.  L.  R.  340,  affirmed  8  0.  L.  R.  540.  As  to  damages  recoverable  in 
Ontario,  see  3  Edw.  7,  c.  7,  s.  46  (Appendix,  p.  973). 

Where  an  infant  of  ten  obtained  employment  by  representing  his  age 
to  be  fourteen,  qucere  whether  he  was  estopped  from  alleging  breach  of 
the  Factories  Act :  Mcintosh  v.  Firstbrook  Box  Co.,  8  0.  L.  R.  419 ; 
10  0.  L.  R.  526.  See,  as  to  approval  of  devices  by  Inspector,  Black  v. 
Ontario  Wheel  Co.,  19  0.  R.  578 ;  Carnaham  v.  Bobert  Simpson  Co.,  32 
O.  R.  328. 

By  an  Ontario  Act  of  1899, 62  Viot.  (2)  c.  18,  s.  3  (Appendix,  pp.  970—1), 
where  it  becomes  material  to  show  compliance  with  the  provisions  of 
the  Factories  Act  and  other  Acts  in  regard  to  keeping  machinery,  plant, 
works,  dangerous  places,  etc.,  in  a  particular  way  or  to  show  compliance 
with  the  Railway  Acoidents  Act  and  other  Acts  in  regard  to  certain 
matters  specified,  the  onus  of  proof  is  on  the  party  whose  duty  it  was  to 
comply.    And  see  R.  S.  N.  S.,  1900,  c.  179,  s.  15,  Appendix,  p.  959. 

As  to  the  Quebec  Factories  Act,  R.  S.  Q.  Acts,  3019—3053,  the 
Supreme  Court  of  Canada  in  Montreal  Boiling  Mills  v.  Corcoran,  26 
S.  C.  R.  595,  decided  that  the  statutory  duties  thereby  imposed  do  not 
affect  the  employers'  civil  responsibility  towards  their  employees. 
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management  of  his  business,  and  that  the  negligence  was 
in  reality  attributable  to  a  fellow  servant  of  the  injured 
workman.  The  facts  in  the  above  important  case  were 
the  following:  The  action  was  brought  by  a  boy  em- 
ployed by  the  defendant  at  the  Dowlais  Iron  Works, 
who  was  injured  whilst  working  a  steam  winch  with 
revolving  cog-wheels.  The  cog-wheels  were  dangerous 
to  a  person  working  the  winch  unless  fenced.  There 
was  evidence  that  there  had  originally  been  a  guard  or 
fence  to  these  cog-wheels,  but  for  some  reason  it  had 
been  removed,  and  no  fence  had  existed  during  the 
time  plaintiff  had  been  employed.  The  plaintiff  relied 
on  the  breach  of  the  statutory  duty  to  fence  the 
machinery  under  s.  5  (4)  of  the  Factory  Act,  1878. 
It  was  argued  for  the  defendant  that  as  a  penalty  was 
declared  in  the  Factory  Act  itself  (s.  82)  for  this  breach 
of  duty,  and  as  some  part  of  such  penalty  could  be 
awarded  to  the  boy  as  compensation  for  his  injuries, 
no  other  remedy  was  open  to  the  plaintiff.  It  was 
also  argued  that  the  removal  of  the  fencing  was  not 
attributable  to  any  personal  negligence  on  the  part  of 
the  defendant  himself,  but  was  in  all  probability  the  act 
of  a  fellow-servant  (12). 

The  Court  of  Appeal  rejected  both  these  contentions, 
holding  that  the  action  would  lie  notwithstanding  the 
penalty  section  of  the  Factory  Act,  and  that  the 
defendant  could  not  shift  the  unqualified  statutory 
obligation  imposed  upon  him  on  to  the  shoulders  of 
another  person.  In  the  words  of  Bigby,  L.J.,  in  his 
judgment:  "Where  an  absolute  duty  is  imposed  upon 
a  person  by  statute,  it  is  not  necessary,  in  order  to 
make  him  liable  for  breach  of  that  duty,  to  show  negli- 
gence. Whether  there  be  negligence  or  not,  he  is  respon- 
sible qudcunque  via  for  non-performance  of  the  duty." 

Canadian  Notes. 

(12)  Curranv.  Grand  Trunk  Bail.,  25  Ont.  A.  E.  407 ;  Sault  Ste.  Marie 
Pulp  and  Paper  Co,  v.  Myers,  3  0.  L.  B.  600;  33  S.  G.  K.  23. 
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Williams,  L.J.,  in  his  judgment,  whilst  concurring 
with  the  other  members  of  the  court,  added:  "I  wish 
to  guard  myself  against  being  supposed  to  hold  that 
where  there  is  an  absolute  statutory  duty  the  defence 
of  common  employment  can  never,  under  any  circum- 
stances, be  set  up."  Notwithstanding  this  dictum,  the 
decision  appears  to  be  an  authority  for  the  proposition 
we  have  enunciated. 

This  is  shown  even  more  strongly  by  the  recent  de- 
cision of  the  Court  of  Appeal  in  David  v.  Britannic 
Me.rth.yr  Goal  Co.  (m),  where  the  employers  were  held 
responsible  for  the  consequences  of  the  breach  of  the 
statutory  rules  made  under  the  Coal  Mines  Eegulation 
Act,  1887,  though  the  breach  of  the  rule  was  com- 
mitted by  a  workman  in  common  employment  with  the 
plaintiffs. 

The  law  of  Scotland  was  declared  to  the  same  effect  in 
Bett  v.  Dalmeny  Oil  Co.  («).  There  a  workman  sued  his 
employer  in  respect  of  a  breach  of  the  Coal  Mines  Regu- 
lation Act,  1887,  s.  49,  r.  21,  for  not  having  the  roof  of  the 
mine  kept  in  a  secure  state.  It  was  decided  that,  this 
being  a  statutory  duty,  the  defence  of  "  common  employ- 
ment" was  not  available.  But  see  now  the  case  of  Calder 
v.  Nimmo  &  Co.  (o),  where  the  ground  on  which  Bett  v. 
Dalmeny  Oil  Co.  was  decided  was  questioned  and  the 
court  held  that  the  General  Rules  made  under  the  Coal 
Mines  Regulation  Act,  1887,  do  not  impose  on  the  master 
an  absolute  statutory  duty,  in  the  same  sense  in  which 
the  Factory  Acts  impose  the  obligation  to  fence  dangerous 
machinery,  and  that  the  master  could  escape  civil  liability 
by  proving  that  he  employed  competent  servants,  supplied 
proper  and  adequate  plant,  and  worked  his  mine  on  a 

(»»)•  [1909]  2  K.  B.  146 ;  78  L.  J.  Z.  B.  659  ;  25  T.  L.  R.  431. 

In)  7  P.  787 ;  42  S.  L.  R.  638.  The  dictum  of  Lord  Ohklmsfohd  in 
Wilson  v.  Merry,  20  B.  833,  to  a  contrary  effect  was  commented  on  but 
not  followed,  as  indeed  happened  in  the  case  of  Groves  v.  Lord  Wim- 
borne,  swpra. 

(o)  45  S.  L.  R.  212. 
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proper  system  (13).  See  also  a  later  decision,  Black  v.  The 
Fife  Coal  Co.  (p),  where  the  decision  given  in  Bett  v. 
Dalmeny  Oil  Co.  was  again  questioned. 

The  extent  of  the  employer's  statutory  duty,  at  all 
events  the  statutory  duty  imposed  by  the  Coal  Mines 
Regulation  Act,  must  still  be  regarded  as  unsettled. 

2.  "  Doctrine  of  Respondeat  Superior." — The  common 
law  doctrine  that  the  master  answers  for  the  tortious 
acts  of  his  servants,  whilst  acting  under  his  general 
authority  for  his  benefit,  is  a  very  ancient  one.  Its 
first  judicial  enunciation  probably  cannot  be  traced. 
The  principle  was  fully  acknowledged  so  long  ago  as 
the  time  of  Henry  IV.,  but  was  even  at  that  early  time 
subject  to  the  qualification  that  the  act,  for  which  the 
master  was  to  be  held  liable,  must  be  an  act  within  the 
general  scope  of  the  servant's  authority  (q). 

This  principle  is  often  shortly  expressed  by  the  words 
"  respondeat  superior,"  the  superior  must  be  respon- 
sible ;  but  in  the  present  connection  its  meaning  is 
more  clearly  shown  in  the  maxim  "  Qui  facit  per  alium 
facit  per  se,"  a  terse  method  of  declaring  the  doctrine 
that  he  who  acts  by  means  of  another  shall,  as  regards 
damage  resulting  from  the  manner  in  which  the  act  is 
done,  be  deemed  to  have  done  it  himself  (14). 

Interposition    of    an    Independent    Superior. — The 

superior  must  be  the  immediate  employer  of  the  persons 
for  whose  negligence  he  is  to  be  made  liable.    If  there 

(p)  (1909)  S.  C.  152  ;  46  S.  L.  E.  191. 

(2)  Y.  B.  2  Hy.  IV.  18.  Michael  v.  Elestree,  2  Lev.  172  ;  Kingston  v. 
Booth,  Skin.  228. 

Canadian  Notes. 

(13)  In  McDonald  v.  Canadian  Pacific  Exploration  Co.,  Limited,  7 
B.  C.  B.  39,  it  was  held  that  s.  25  of  the  Metalliferous  Mines  Act, 
B.  S.  B.  C,  1897,  0.  134,  does  not  impose  an  absolute  statutory  duty. 
Soskmg  v.  Le  Boi,  No.  2,  10  B.  G.  B.  9  ;  34  S.  C.  B.  244. 

(14)  McSorley  v.  City  of  St.  John,  20  N.  B.  E.  479  ;  6  S.  C.  E.  531 ; 
Merritt  v.  Hepenstal,  33  N.  B.  B.  91 ;  25  S.  0.  B.  150 ;  McDonald  v. 
Dickenson,  24  Ont.  A.  B.  31 ;  and  see  notes,  infra,  pp.  46 — 51. 
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is  interposed  between  him  and  the  workman  a  contractor 
exercising  independent  control,  then  such  immediate 
superior  is  alone  at  common  law  responsible  for  injury 
occurring  in  the  execution  of  the  work  (15).  There  is  an 
exception  to  this  rule  in  cases  where  a  duty  is  imposed 
upon  public  bodies  to  carry  out  work  which,  if  not  carried 
out  with  care  and  caution,  may  occasion  injury  to  the 
public.  In  such  cases,  the  body  charged  with  the  duty  is 
not  relieved  from  the  consequences  of  failure  to  carry  out 
the  work  in  a  safe  and  careful  manner,  by  the  interposition 
of  a  contractor  exercising  independent  control  over  the 
workmen  engaged  in  the  operation  (16).  Even  in  this 
case,  however,  the  public  body  cannot  be  made  respon- 
sible for  a  casual  or  collateral  act  of  negligence  committed 
by  a  servant  of  the  contractor  in  the  course  of  the 
execution  of  the  work  (r). 

Interposition  of  New  Cause. — In  the  same  way,  where 
a  new  cause  intervenes  between  the  negligence  and  the 
consequences  of  the  negligence  in  such  a  manner  that 
the  new  cause  becomes  the  proximate  and  effective  cause 
of  such  consequences,  the  original  negligence,  though  it 
be  a  cause  sine  qua  non  the  result,  which  has  in  fact 
accrued,  is  not  in  law  the  effective  cause  of  the  conse- 
quences.    On  the  other  hand,  if  the  negligence  is  an 

(r)  Pickard  v.  Smith,  10  0.  B.  (w.s.)  470 ;  Hwrdaker  v.  Idle  District 
Council,  [1896]  1  Q.  B.  335 ;  HolUday  v.  National  Telephone  Co.,  [1899] 
1  Q.  B.  221 ;  Beedie  v.  London  and  North  Western  Bail.  Co.,  4  Exch. 
244 ;  Penny  v.  The  Wimbledon  Urban  District  Council,  [1899]  2  Q.  B. 
72 ;  Black  v.  Christchurch  Finance  Co.,  [1894]  A.  C.  (P.  C.)  48 ;  Max- 
well v.  The  British  Thomson  Souston  Co.,  18  T.  L.  E.  278;  Bill  v. 
Tottenham  Urban  District  Council,  IS  T.  L.  B.  53. 
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(15)  Murphy  v.  City  of  Ottawa,  13  0.  E.  334;  Sill  v.  Taylor,  9 
0.  L.  E.  643  ;  McCann  v.  City  of  Toronto,  28  0.  E.  650 ;  Consolidated 
Plate  Glass  Co.  v.  Caston,  26  Ont.  A.  E.  63 ;  29  S.  0.  E.  624  (infra, 
p.  30) ;  De  Kirangat  v.  Eastern  Townships  Bank,  Q.  E.  17  K.  B.  232 ; 
41  S.  C.  E.  259 ;  Dooley  v.  City  of  St.  John,  38  N.  B.  E.  455.  See, 
however,  the  provisions  of  the  Ontario,  British  Columbia,  and  Nova 
Scotia  Acts,  infra,  p.  75,  note  68,  and  Appendix,  pp.  962  and  956. 

(16)  McBury  v.  Dommion  Coal  Co.,  40  N.  S.  E.  89. 
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"effective  cause,"  though  not  the  only  effective  cause, 
the  result  is  in  law  attributable  to  it  (s)  (17). 

Common  Law  Principles  Subject  to  Qualifications. — 

It  can  easily  be  seen  that  if  the  two  principles  of  the 
common  law  which  we  have  noticed  had  been  univer- 
sally, perhaps  even  logically,  applied  they  would  have 
been  sufficient  to  fix  liability  on  the  employer  in  the 
case  of  a  workman  injured  during  his  employment, 
either  through  the  negligence  of  the  employer  himself,  or 
through  that  of  a  fellow-servant,  and  would  have  rendered 
unnecessary  the  Employers'  Liability  Act,  1880,  and, 
though  in  lesser  degree,  any  Workmen's  Compensation 
Acts. 

Few,  if  any,  common  law  principles  are  capable  of 
universal  application,  and  the  principles  under  con- 
sideration form  no  exceptions  to  this  rule.  Prom  early 
times,  probably  from  the  time  of  their  first  judicial 
enunciation,  they  have  been  treated  as  subject  to 
exemption  and  qualification,  often  the  result  of  the 
application  to,  and  the  operation  upon  them  of  other, 
recognised  rules  of  the  common  law. 

Personal  Actions  often  Die  with  the  Person. — The 

common  law  rule  that  every  personal  action  dies  with 
the  person  entitled  to  bring  it,  or  on  the  death  of  the 
person  against  whom  it  can  be  brought  (actio  personalis 
moritwr  cum  persona)  (18)  had  the  effect  of  relieving  an 
employer  from  responsibility  for  all  injuries  causing 
death,  as  it  had  of  relieving  his  estate  from  liability  in 

(s)  Englehart  v.  Warrant  &  Co.,  [1897]  1  Q.  B.  240  ;  Mann  v.  Ward, 
8  T.  L.  B.  699  ;  British  Mutual  Banking  Co.  v.  Charnwood  Forest  Bail 
Co.,  18  Q.  B.  D.  714  ;  McCord  v.  Cammell,  [1896]  A.  0.  57  ;  McDowall 
v.  Great  Western  Bail.  Co.,  [1903]  2  K.  B.  331. 
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(17)  Myers  v.  Sault  Ste.  Marie  Pulp  and  Paper  Co.,  3  0.  L.  B.  600 ; 
33  S.  0.  B.  23  ;  and  see  Deyo  v.  Kingston  and  Pembroke  Bail,  8  0.  L.  b' 
588;  4  0.  By.  C.  42. 

(18)  This  maxim  was  discussed  In  re  "  The  Garland  " ;  Monaghan  v 
Home,  7  S.  C.  B.  409. 
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cases  where  his  death  occurred  before  judgment  could 
be  recovered  against  him. 

Although  since  the  year  1846,  the  effect  of  the  Fatal 
Accidents  Act,  commonly  called  Lord  Campbell's  Act 
(9  &  10  Vict.  c.  93)  (19),  has  been  to  alter  this  in  the  case  of 
injury  resulting  in  the  workman's  death  where  a  cause 
of  action  would  otherwise  exist,  and  although  (as  we 
shall  hereafter  see)  the  death  of  the  employer  will  be 
no  bar  to  a  claim  under  the  Workmen's  Compensation 
Act,  1906,  the  common  law  rule  remains,  and  in  some 
cases  may  yet  apply  (t)  (20). 

Common  Employment. — As  affecting  workmen,  by 
far  the  greatest  blow  to  any  practical  utility  otherwise 
resulting  to  them  from  the  common  law  doctrine  that 
the  master  is  responsible  for  the  acts  of  the  servants, 
was  dealt  by  a  decision  of  the  Court  of  Exchequer  in 
the  year  1837,  in  the  much  discussed  case  of  Priestley  v. 
Fowler  (u).  This  case  decided  that  the  rule  expressed 
by  the  maxim  "  qui  facit  per  alium  facit  per  se,"  a  rule 
of  general  application  to  most  other  relationships, 
should,  nevertheless,  not  apply  to  the  relationship  of 
master  and  servant,  in  such  a  manner  as  to  fix  the 
master  with  liability  to  his  servants  for  the  acts  of 
fellow-servants.      Thus    became   established   what    has 

(t)  See  post,  Chap.  III. — "  Action  under  Lord  Campbell's  Act." 
(u)  3  M.  &  W.  1. 
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(19)  The  corresponding  Acts  in  force  iin  Canada  are  B.  S.  0.,  1897 
c.  166 ;  B.  S.  M.,  1902,  c.  31 ;  B.  S.  B.  C,  1897,  c.  58  ;  E.  S.  N.  S.,  1900 
c.  178  ;  B.  S.  N.  B.,  1903,  c.  79  ;  Laws  of  P.  E.  I.,  1847,  c.  19 ;  General 
Ordinances,  N.  W.  T.,  1905,  p.  195 ;  Consolidated  Ordinances,  Yukon, 
1902,  c.  44  ;  Quebec  Civil  Code,  Art.  1056 ;  and  see  p.  180,  note  154. 

(20)  In  tbe  Ontario,  Manitoba,  British  Columbia,  Nova  Scotia,  and 
New  Brunswick  Acts,  analogous  to  the  English  Employers'  Liability 
Act,  "  Employer  "  includes  the  "  legal  personal  representatives  of  a 
deceased  employer,"  and,  except  in  the  case  of  Manitoba,  all  the  Acts 
mentioned  expressly  provide  that  an  action  shall  lie  or  be  maintained 
against  the  representatives  of  a  deceased  employer.  See  Appendix 
pp.  960,  940,  955,  and  946;  and  also  N.  W.  T.  Ord.,  c.  13,  of  1900, 
Appendix,  p.  953. 
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become  known  as  the   "doctrine   of  common   employ- 
ment "  {x)  (21). 

It  may  be  enunciated  as  follows :  If  the  person 
occasioning  and  the  person  suffering  injury  are  fellow- 
worknien  engaged  in  a  common  employment  and  having 
a  common  master,  such  master  is  not  responsible  for  the 
consequences  of  the  injury. 

This  principle  of  exemption  of  the  master  from  liability 
has  been  defended  upon  many  grounds,  the  most  usual 
one  being  that  the  workman  has  made  an  implied 
contract  with  his  master  to  take  the  risks  of  the  employ- 
ment, including  the  risk  of  injury  caused  by  his  fellow- 
workmen. 

The  next  English  case  in  which  the  "  doctrine  of 
common  employment"  came  before  the  courts — Hutchin- 
son v.  York,  Newcastle,  and  Berwick  Rail.  Co.  (y),  was 
decided  in  the  year  1850,  upon  the  above  reasoning. 
In  delivering  judgment,  Aldebson,  B.,  says :   "  They " 

(x)  It  lias  been  stated  that  thia  doctrine  must  have  been  recognised 
long  before  the  decision  in  Priestley  v.  Fowler.  See  remarks  of 
Pollock,  O.B.,  in  Vosev.  Lancashire  and  Yorkshire  Bail.  Co.,  2  H  &  N 
728. 

(y)  5  Exeh.  343  ;  19  L.  J.  Exch.  29'6. 
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(21)  Woods  v.  Toronto  Bolt  and  Forging  Co.,  11  0.  L.  E.  216;  Plant 
v.  Grand  Trunk  Bail.,  27  TJ.  G.  B.  78  ;  May  v.  Ontario  and  Quebec  Bail 
Co.,  10  0.  E.  70 ;  Budd  v.  Bell,  .13  0.  E.  47 ;  Matthews  v.  Hamilton 
Powder  Co.,  14  Ont.  A.  E.  261 ;  Ferguson  v.  Gait  Public  School  Board, 
27  Ont.  A.  E.  480;  Carnahan  v.  Bobt.  Simpson  Co.,  32  0.  E.  328; 
Bastings  v.  Le  Boi,  No.  2,  Limited,  10  B.  0.  E.  9 ;  34  S.  0.  E.  177 '; 
Hoskmg  v.  Le  Boi,  No.  2,  Limited,  9  B.  C.  E.  551 ;  34  S.  C.  E.  244 ; 
Dixon  v.  Winnipeg  Electric  Street  Bail.,  11  Man.  E.  528. 

Common  employment  as  a  defence  was  abolished  by  the  N.  W.  T. 
Ordinance,  c.  13,  of  1900,  "  any  contract  or  agreement  to  the  contrary 
notwithstanding ; "  see  General  Ordinances,  1905,  p.  1262,  Appendix 
pp.  953 — 4.  This  enactment  is  now  in  force  in  Alberta  and  Saskatche- 
wan. By  the  New  Brunswick  Act  of  1908,  8  Edw.  7  (N.  B.),  c.  31  (see 
Appendix,  p.  947),  the  employer  is  made  liable  for  personal  injury 
caused  to  a  workman  by  reason  of  the  negligence  of  the  employer  or 
any  person  in  the  service  of  the  employer. 

The  doctrine  of  common  employment  is  not  recognised  in  Quebec  • 
Beg.  v.  FiUon,  4  Ex.  0.  E.  134 ;  24  S.  0.  E.  482 ;  Beg.  v.  Grenier  6 
Ex.  0.  E.  276 ;  30  S.  C.  E.  42  ;  2  C.  Ey.  0.  409  ;  Asbestos  and  Asbestic 
Co.  v.  Durand,  Q.  E.  19  S.  C.  39 ;  30  S.  0.  E.  285  ;  The  King  v.  Arm- 
strong, 11  Exch.  C.  E.  119 ;  40  S.  C.  E.  229 ;  Logan  v.  Lee,  Q.  E  31 
S.  C.  469 ;  39  S.  C.  E.  311 ;  Great  Northern  Bail.  v.  Cyr,  Q.  E.  18  K  B 
410. 
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(i.e.  the  servant  causing  and  the  servant  suffering  the 
injury)  "have  both  engaged  in  a  common  service,  the 
duties  of  which  impose  a  certain  risk  on  both  of  them, 
and  in  case  of  negligence  on  the  part  of  the  other,  the 
party  injured  knows  that  the  negligence  is  that  of  his 
fellow-servant  and  not  of  his  master.  He  knew  when 
he  was  engaged  in  the  service  that  he  was  exposed  to 
the  risk  of  injury,  not  only  from  his  own  want  of  skill 
and  care,  but  also  from  the  want  of  it  on  the  part  of  his 
fellow-servants,  and  he  must  be  supposed  to  have  con- 
tracted on  the  terms  that,  as  between  himself  and  his 
master,  he  would  run  this  risk  "  (22). 

Common  Employment  Founded  on  Unsound  Reason- 
ing.— It  is  not  difficult  to  discover  the  unsoundness  of 
such  a  system  of  reasoning.  The  workman  makes  no 
contract  to  take  the  consequences  of  the  negligence  of 
his  fellow- workmen ;  he  would  be  generally  very  un- 
willing to  do  so.  The  only  ground  for  implying  such 
assent  is,  that  he  has  entered  into  association  with 
others  upon  work,  in  the ,  course  of  which  he  knows 
there  is  risk  of  injury  arising  from  the  negligence  of 
those  with  whom  he  thus  places  himself  in  contact.  If 
from  this  knowledge  of  risk  a  contract  to  exclude  the 
principle  of  respondeat  superior  is  to  be  implied,  then 
it  should  be  implied  in  the  ease  of  passengers  upon 
railways  and  other  public  conveyances,  and,  indeed,  in 
the  case  of  everyone  who  voluntarily  subjects  himself  to 
the  ordinary  dangers  of  street  traffic. 

The  principle  that   a   workman,  who  enters  into  an 
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(22)  Dixon  v.  Winnipeg  Electric  Street  Bail.,  11  Man.  R.  528;  see 
Dubuc,  J.,  at  p.  535.  The  master  may  be  liable  for  negligence  in 
employing  persons  known  to  be  incompetent :  see  Deverill  v.  Grand 
Trunk  Bail.,  25  U.  G.  R.  517.  But  the  duty  of  selecting  fellow  workers 
may  be  delegated  :  Wilson  v.  Hume,  30  U.  0.  0.  P.  542.  The  master 
has  been  held  liable  for  defects  in  machinery  notwithstanding  that  the 
accident  has  been  partly  occasioned  by  acts  of  fellow  servants :  McKelvey 
v.  Le  Boi  Mvmng  Co.,  9  B.  C.  B.  62  ;  32  S.  C.  E.  664  ;  Canada  Woollen 
Mills  v.  Traplin,  35  S.  0.  R.  424. 
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employment,  takes  all  the  risks  incidental  thereto,  being 
once  admitted,  has  been  since  repeatedly  followed. 
Thus,  in  Wigmore  v.  Jay(z),  where  the  administratrix 
of  a  bricklayer  sued  under  Lord  Campbell's  Act  for 
damages  for  loss  sustained  by  her  husband's  death  whilst 
in  defendant's  employment,  judgment  was  given  for  the 
defendant,  upon  the  ground  that  the  negligence  which 
led  to  the  injury  was  that  of  the  defendant's  foreman, 
who  was  a  fellow-workman  with  the  workman  injured  (23). 

Final  Establishment  of  Doctrine  of  "  Common 
Employment." — In  the  year  1858,  the  case  of  Bartonshill 
Coal  Co.  v.  Beid  (a),  brought  to  the  House  of  Lords  on 
appeal  from  the  Court  of  Session  in  Scotland,  firmly  and 
finally  established  not  only  the  fact  that  the  law  of  the 
two  countries  with  respect  to  "  common  employment "  was 
identical,  but  also  the  doctrine  itself,  on  such  authority 
and  after  such  research  that  it  has  never  since  been 
questioned. 

The  dispute  was  as  to  whether  a  company  of  mine- 
owners  was  liable,  under  Lord  Campbell's  Act,  to  make 
compensation  to  the  family  of  one  of  their  miners,  who 
was  killed  whilst  being  drawn  up  out  of  the  mine, 
through  the  negligence  of  the  company's  engineer.  It 
was  held  that  the  company  was  not  liable.  Lord 
Ceanwoeth,  in  delivering  judgment,  after  two  years' 
consideration,  thus  sums  up  the  law  on  the  subject : 

"When  the  workman  contracts  to  do  work  of  any  par- 
ticular sort,  he  knows,  or  ought  to  know,  to  what  risk  he 
is  exposing  himself ;  he  knows,  if  such  be  the  nature  of 
the  risk,  that  want  of  care  on  the  part  of  a  fellow-work- 
man may  be  injurious  or  fatal  to  him,  and  that  against 

(*)  5  Exch.  354.    See  alao  Seymour  v.  Maddox,  16  Q.  B.  326 ;  20  L.  J. 
Q. B.  327. 
(a)  3  Macq.  H.  L.  Cas.  266. 

Canadian  Notes. 
(23)  McFarlane  v.  Oihnour,  5  0.  B.  302  ;  Budd  v,  Bell,  13  0,  R,  47. 
E.L.  0 
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such  want  of  care  his  employer  cannot  by  possibility 
protect  him.  If  such  want  of  care  should  occur  and  evil 
is  the  result,  he  cannot  say  that  he  does  not  know 
whether  the  master  or  the  servant  was  to  blame.  He 
knows  that  the  blame  was  wholly  that  of  the  servant. 
He  cannot  say  that  the  master  need  not  have  engaged  in 
the  work  at  all,  for  he  was  party  to  its  being  undertaken. 
Principle,  therefore,  appears  to  me  to  be  opposed  to  the 
doctrine  that  the  responsibility  of  a  master  for  the  ill 
consequences  of  his  servant's  carelessness  is  applicable  to 
the  demand  made  by  a  fellow-workman  in  respect  of  evil 
resulting  from  the  carelessness  of  a  fellow-workman, 
when  engaged  in  a  common  work  "  (24). 

In  this  manner  came  the  doctrine  of  common  employ- 
ment to  be  fully  established  as  part  of  the  common  law 
of  England.  That  the  doctrine  was  unjust  to  workmen, 
and  can  only  be  defended  upon  illogical  reasoning,  is  now 
almost  universally  admitted,  but,  except  in  so  far  as  it  is 
affected  by  the  Employers'  Liability  Act,  1880,  and  the 
Workmen's  Compensation  Act,  1906,  it  still  exists,  and 
may  be  set  up  as  a  defence  by  an  employer. 

Extent  to  which  Common  Employment  carried  by 
the  Courts. — A  number  of  decisions,  given  since  the 
case  of  Priestley  v.  Fowler,  ante,  p.  14,  have  carried  the 
principle  of  common  employment  to  an  extent,  logical, 
perhaps,  but  in  practice  inconvenient  and  even  harsh. 
The    respective    positions  or   grades   of   the    workmen 
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(24)  See,  however,  Grant  v.  Acadia  Coal  Co.,  34  N.  S.  R.  319;  32 
S.  0.  E.  427,  where  a  majority  of  the  Supreme  Court  of  Canada  re- 
versed the  judgment  of  the  Nova  Scotia  Court,  and  held  that  as  the 
defendant  company  had  failed  to  maintain  their  mine  in  a  condition 
suitable  for  carrying  on  their  works  with  reasonable  safety,  they  were 
liable  for  injury  to  their  employee  caused  by  an  explosion,  although  this 
might  have  been  attributable  to  neglect  of  duty  by  a  fellow-workman. 
In  this  case  the  defendant's  inspector  appears  to  have  omitted  to  comply 
with  certain  statutory  regulations,  and  this  was  said  to  have  been  the 
cause  of  the  explosion.  See  also  Taylor  v.  City  of  Halifax,  26  N.  S.  E. 
490 ;  Mclnnes  v.  Malaga  Mining  Co.,  25  N.  S.  E.  345 ;  Day  v.  Canadian 
pacific  Bail,  36  N.  B.  E.  323  ;  3  C.  Ey.  C.  307. 
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engaged  in  a  common  industry  have  been  held  to  make 
no  difference.  For  example,  the  chief  engineer  of  a 
vessel  has  been  held  to  be  in  common  employment  with 
an  ordinary  seaman  employed  by  the  same  company  (b) ; 
a  railway  guard  with  a  ganger  of  platelayers,  both 
employed  by  the  same  railway  company  (c) ;  a  builder's 
labourer  with  his  foreman  (d) ;  a  miner  with  the  over- 
seer of  the  mine  (e) ;  the  master  of  a  ship  with  an 
ordinary  seaman  employed  thereon  (/)  (25),  and  (in  Ireland) 
the  general  traffic  manager  of  a  railway  company  with 
a  milesman  in  the  service  of  the  same  company  (g)  (26). 

The  principle  underlying  these  cases  had  been  laid 
down  by  the  House  of  Lords  in  the  year  1868  (/i), 
and  in  terms  decided  that  the  position  of  the  respective 
workmen,  and  even  the  fact  that  one  of  them  was 
entrusted  with  so  large  a  share  of  authority  that  he 
could,  without  misnomer,  be  called  a  "  vice-master," 
did  not  prevent  the  application  of  the  principle  of 
common  employment.  The  Lord  Chancellor  (Lord 
Cairns),  in  his  judgment,  states  (p.  332)  the  real  grounds 
on  which  this  rule  is  founded,  as  follows :  "I  do  not 
think  the  liability  or  non-liability  of  the  master  to  his 
workmen   can  depend  upon  the  question  whether   the 

(6)  Searlev.  Lindsay,  11  C.  B.  (n.s.)  429 ;  31  L.  J.  0.  P.  106. 

(c)  Waller  v.  South  Eastern  Bail.  Co.,  2  H.  &  0.  102 ;  32  L.  J.  Exch. 
205. 

(d)  Wigmore  v.  Jay,  5  Exch.  354 ;  19  L.  J.  Exoh.  300. 

(e)  Sail  v.  Johnson,  3  H.  &  0.  589. 

(/)  Hedley  v.  Pinkney  &  Sons  Steamship  Co.,  [1892]  1  Q.  B.  58  ;  61 
L.  3.  Q.  B.  179 ;  also  Gordon  v.  Pyper,  W.  N.  (1892)  169.  In  Scotland, 
GilUes  v.  Cairns,  8  P.  174. 

(g)  Conway  v.  Belfast  and  Northern  Bail.  Co.,  11  Ir.  L.  B,.  345. 

(h)  Wilson  v.  Merry,  L.  B.  1  App.  Oaa.  326 ;  19  L.  T.  30. 
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(25)  Wilson  v.  Hume,  30  U.  C.  C.  P.  542. 

(26)  The  director  of  a  company  himself  employed  as  foreman  With  a 
labourer:  Fairweatherv.  Owen  Sound  Stone  Quarry  Co.,  26  0.  B.  604. 
The  reeve  of  a  township  employed  as  superintendent  with  a  Workman  : 
Drew  v.  Township  of  East  Whitby,  46  U.  G.  B.  107.  A  superintendent 
engineer  with  the  mate  of  a  ship  :  Morgan  v.  British  Yukon  Navigation 
Co.,  11  B.  0.  B.  316.  A  master  mechanic  with  a  miner  ;  Bastings  v.  Le 
Boi,  No.  2,  Limited,  10  B,  0.  B.  9 ;  34  S.  0.  B.  177. 
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author  of  the  accident  is  not,  or  is  in  any  technical  sense, 
the  fellow-workman  or  collaborator  of  the  sufferer.  In 
the  majority  of  cases  in  which  accidents  have  occurred 
the  negligence  has,  no  douht,  been  the  negligence  of  a 
fellow-workman;  but  the  case  of  the  fellow-workman 
appears  to  me  to  be  an  example  of  the  rule,  and  not  the 
rule  itself,  the  rule,  as  I  think,  must  stand  upon  higher 
and  broader  grounds.  As  is  said  by  a  distinguished 
jurist,  '  Exempla  non  restringunt  regulam,  sed  loquuntur  de 
casibus  crebrioribus.'  The  master  is  not,  and  cannot  be, 
liable  to  his  servant  unless  there  be  negligence  on  the 
part  of  the  master  in  that  in  which  he,  the  master,  has 
contracted  or  undertaken  with  his  servant  to  do.  The 
master  has  not  contracted  or  undertaken  to  execute  in 
person  the  work  connected  with  his  business.  The  result 
of  an  obligation  on  the  master  personally  to  execute  the 
work  connected  with  his  business,  in  place  of  being 
beneficial,  might  be  disastrous  to  his  servants,  for  the 
master  might  be  incompetent  personally  to  perform  the 
work.  At  all  events,  a  servant  may  choose  for  himself 
between  serving  a  master  who  does,  and  a  master  who 
does  not,  attend  in  person  to  his  business."  Lord 
Ceanwobth,  delivering  judgment,  says  (i)  :  "  Workmen 
do  not  cease  to  be  fellow-workmen  because  they  are  not 
all  equal  in  point  of  station,  or  authority."  In  the  same 
case  Lord  Colonsay  says :  "  We  must  look  to  the  function 
the  party  discharges  and  his  position  in  the  organism  of 
the  force  employed,  and  of  which  he  forms  a  constituent 
part.  Nor  is  it  of  any  consequence  that  the  position  he 
occupies  in  such  organism  implies  some  special  authority, 
or  duty,  or  charge,  for  that  is  of  the  essence  of  such 
organisation  "  (27). 

(i)  At  p.  834. 
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(27)  Compare  Btidd  v.  Bell,  13  0.  R.  47  ;  Woods  v.  Toronto  Bolt  and 
forging  Co.,  11  0.  L.  R.  216;  Boshing  v.  Le  Boi,  No.  2,  Limited, 
9  B.  C.  R.  551 ;  34  S.  0.  R.  244  :  and  see  note  26,  p.  19. 
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The  ground  of  this  decision,  viz.  that  the  master  has 
not  contracted  or  undertaken  •with  the  servant  to  execute  in 
person  the  work  connected  with  his  business  was  recently 
recognised  and  applied  in  the  case  of  Cribb  v.  Kynocks, 
Limited  (k).  There  it  was  argued  that  an  employer  could 
not  avoid  the  responsibility  for  the  breach  of  his  duty  to 
give  instruction  to  a  workman  (in  this  case  an  infant) 
before  putting  such  workman  to  dangerous  work,  by 
showing  that  he  had  delegated  the  duty  of  instruction  to 
a  fellow-servant  competent  to  discharge  it.  The  County 
Court  Judge  acceded  to  this  argument,  but  his  decision 
was  set  aside  by  a  Divisional  Court.  The  able  judgment 
of  Mr.  Justice  Bkay  deals  fully  with  the  principle  of 
common  employment  as  applied  to  the  conditions  exist- 
ing in  this  case,  and  it  was  affirmed  by  the  Court  of 
Appeal. 

The  same  principles,  applied  to  almost  identical  facts, 
were  laid  down  by  the  Court  of  Appeal  in  the  case  of 
Young  v.  The  Hoffman  Manufacturing  Co.  (I).  The  court 
held  that  the  application  of  the  doctrine  of  common 
employment  is  not  subject  to  an  exception,  in  the  case  of 
an  infant,  when  the  accident  occurred  through  the  want 
of  sufficient  and  proper  instruction  being  given  to  the 
infant,  by  a  person  delegated  by  his  employer  to  give 
such  instruction  (28). 

The  case  of  Burr  v.  Theatre  Royal  Drury  Lane  (m) 
shows  that  an  express  agreement  in  a  contract  of  service 
to  exclude  the  liability  created  by  the  Employers'  Liability 
Act,  1880,  does  not  exclude  the  operation  of  the  doctrine 
of  common  employment.    It  was  once  again  laid  down 

Ik)  [1907]  2  K.  B.  541 ;  76  L.  J.  K.  B.  948  ;  23  T.  L.  B.  550 ;  in 
Court  o£  Appeal,  [1908]  2  K.  B.  551 ;  24  T.  L.  B.  736. 
(I)  [1907]  2  K.  B.  646 ;  76  L.  J.  K.  B.  993 ;  23  T.  L.  E.  671. 
(m)  [1907]  1  K.  B.  544 ;  76  L.  J.  K.  B.  459  ;  23  T.  L.  E.  299. 

Canadian  Botes. 

(28)  The  oases  mentioned  in  the  text  are  referred  to  in  Z/awson  v, 
Packard  Electric  Co.,  16  0,  L.  E- 1, 
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in  this  case  that  common  employment  depends  upon  an 
implied  agreement  by  the  servant  to  take  the  risk  of 
injuries  caused  by  the  negligence  of  his  fellow-servants, 
and  though  the  agreement  of  service  may  by  express 
terms  exclude  this  implication  of  law,  the  mere  exclusion 
of  the  Employers'  Liability  Act,  1880,  raises  no  such 
presumption. 

Again,  the  workman  takes  the  risk  of  negligence  on 
the  part  of  any  fellow- workman  engaged  in  any  part  of 
the  industry  or  work  carried  on  by  the  common  master. 
It  is  not  necessary  that  it  should  be  closely,  or  at 
all,  associated  with  the  work  in  which  the  workman 
who  suffers  injury  is  engaged  (Coleridge  v.  Partridge, 
Jones  <£  Co.  (n)  (29). 

Scottish  Decision. — In  a  Scottish  case,  however,  a 
casual  labourer  who  had  finished  work  at  6  p.m.,  and  was 
on  his  master's  premises  proceeding  to  the  pay-box  to 
get  his  wages,  was  held  at  this  time  not  to  be  engaged  in 
a  common  employment  with  the  workmen  who  had  been 
engaged  in  the  same  industry  for  the  same  employer 
during  the  day.  The  real  ground  of  the  decision  was 
that  the  workman  being  engaged  casually  had  on  finishing 
his  work  terminated  the  relation  of  employer  and  workman 
(Percy  v.  Donaldson  Bros.)  (o). 

The  fact  that  the  employer  may  be  a  corporation, 
which  can  only  carry  on  its  business  by  means  of 
entrusting  the  duties  of  practical  management  to  its 
servants,  has  never  prevented,  and  (where  the  defence 
is  still  available)  does  not  now  prevent,  the  corporation 
from  setting  up  the  defence  of  common  employment  as  an 

(n)  78  L.  J.  K.  B.  452  ;  24  T.  L.  R.  646 ;  in  Court  of  Appeal,  [1909] 
IK.  B.  530;  25  T.  L.  R.  218. 
(o)  (1909)  S.  C.  267;  46  S.  L.  R.  199. 

Canadian  Notes. 

(29)  It  was  said  by  Taschereau,  C.J.,  that  the  workman  does  not 
assume  the  risk  of  past  negligent  acts  of  previous  employees :  Sosking 
v.  Le  Boi,  No.  2,  Limited,  34  S.  0.  R.  244,  at  pp.  248,  249. 
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answer  to  the  negligence  of  such  servants  (30).  This  was  so 
before  the  passing  of  the  Employers'  Liability  Act,  1880, 
even  though  the  servant  (as  in  the  case  of  the  certified 
manager  of  a  mine)  might  be  one  whose  appointment, 
owing  to  the  responsible  character  of  his  duties,  is 
required  and  regulated  by  statute  (p). 

Must  be  Common  Employment  and  Common  Master. 

— As  before  stated,  it  is  not  necessary  for  the  defence  of 
common  employment  to  apply  that  the  workman  should 
be  engaged  upon  the  same  or  similar  work,  or  indeed  at 
the  same  place.  On  the  other  hand,  the  mere  association 
of  workmen  in  a  common  employment,  no  matter  how 
closely  related  the  conditions  under  which  it  is  neces- 
sarily carried  on,  does  not  subject  them  to  the  dis- 
advantages of  the  doctrine,  unless  they  are  in  the  service 
of  a  common  master.  It  is  the  relationship  to  the  one 
master,  and  not  the  association  in  a  common  work, 
which  produces  the  disqualification.  Although  earlier 
cases,  particularly  the  case  of  Wiggett  v.  Fox  (q),  would 
support  a  different  conclusion,  this  view  of  the  law  is 
now  definitely  established,  as  is  shown  by  the  following 
cases. 

In  the  case  of  Vose  v.  Lancashire  and  Yorkshire  Rail. 
Co.  (r),  a  railway  servant  engaged  in  repairing  an  engine 
at  a  station  in  the  joint  occupation  of  the  defendant 
company  and  the  company  by  whom  he  was  employed, 

(p)  Bowells  v.  Landore  Steel  Co.,  L.  B.  10  Q.  B.  62 ;  44  L.  J.  Q.  B.  25. 

(2)  11  Exch.  832. 

(r)  2  H.  &  N.  728 ;  27  L.  J.  Exoh.  249.  See  also  Gallagher  v.  Piper, 
16  0.  B.  (n.s.)  669 ;  Feltham  v.  England,  L.  B.  2  Q.  B.  33  ;  Wilson  v. 
Merry,  L.  B.  1  App.  Cas.  326;  Woodhead  v.  Qartness  Mineral  Co., 
4  E.  (So.)  469. 

Canadian  Notes. 

(30)  Drew  v.  Township  of  East  Whitby,  46  U.  C.  B.  107.  In  Matthews 
v.  Hamilton  Powder  Co.,  14  Ont.  A.  B.  261,  it  was  held  that  the  inter- 
vention of  the  defendant  company's  director,  who  ordered  a  superinten- 
dent to  repair  defective  machinery,  did  not,  the  superintendent  having 
neglected  to  execute  the  repairs,  take  the  case  out  of  the  rule  as  to 
common  employment. 
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was  killed  by  an  engine  belonging  to  the  defendant 
company.  The  administratrix  of  the  deceased  was  held 
entitled  to  recover  under  Lord  Campbell's  Act,  notwith- 
standing that  the  injury  was  traced  to  a  defect  in  the 
rules,  which  were  published  by  authority  of  both  com- 
panies, and  to  which  the  workmen  of  both  companies 
were  bound  to  conform. 

A  similar  decision  on  like  reasoning  was  arrived  at 
in  the  case  of  Turner  v.  Great  Eastern  Rail.  Go.  (s).  In 
this  case  the  railway  company  employed  a  contractor 
to  unload  trucks  at  their  sidings,  and  the  plaintiff  was 
employed  and  paid  by  such  contractor,  and  the  con- 
tractor had  entire  control  of  him.  It  was  held  that  the 
plaintiff  was  not  a  fellow- workman  with  the  servants  of 
the  railway  company,  and  that  he  was,  therefore,  entitled 
to  sue  for  injuries  caused  by  their  negligence. 

To  the  same  effect  was  the  decision  in  the  case  of 
Swainson  v.  North  Eastern  Bail.  Co.  (t),  where  a  signal- 
man, employed  and  paid  by  the  G.  Kailway  Company, 
who  had,  as  a  part  of  his  duty,  to  signal  the  trains  of 
his  own  company  and  also  those  of  the  defendant 
company,  was  killed  through  the  negligence  of  a  servant 
of  the  latter  company. 

This  last  decision  was  arrived  at  expressly  on  the 
ground  that  the  deceased  man  was  not  in  any  way  under 
the  orders  and  control  of  the  defendants,  the  North 
Eastern  Eailway  Company.  In  delivering  judgment, 
Brett,  L.J.,  says,  that  for  the  principle  of  "common 
employment"  to  apply  "there  must  be  both  common 
employment  and  a  common  master  "  (31). 

(s)  33  L.  T.  431.  (£)  3  Exch.  D.  341. 

Canadian  Notes. 

(81)  See  St.  John  Gas  Light  Co.  v.  Hatfield,  32  N.  B.  B.  100 ;  23  S.  C.  B. 
164  ;  Sheerman  v.  Toronto,  Grey  &  Bruce  Bail.,  34  U.  C.  B.  451 ;  Delong 
v.  Burrell-Johnson  Iron  Co.,  25  N.  B.  B.  140.  In  Sastmgs  v.  Le 
Boi,  No.  2,  Limited,  10  B.  0.  B.  9 ;  34  S.  0.  B.  177,  it  was  held  that 
although  the  workman  injured  was  nominally  the  servant  of  the  con- 
tractors he  was  really  under  the  control  and  direction  of  the  defendant 
company,  ■  and  that  as  the  accident  was  due  to  the  negligence  of 
another  of  the  company's  servants  the  company  was  not  liable. 
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Decision  of  House  of  Lords  in  Johnson  v.  Lindsay.  — 

The  House  of  Lords,  by  its  decision  in  Johnson  v. 
Lindsay  (u),  has  established  that  the  view  of  Brett,  L.J., 
was  the  right  one,  and  for  the  doctrine  of  "common 
employment "  to  apply  it  is  not  sufficient  that  the  work- 
men are  engaged  in  a  common  work,  they  must,  in 
addition,  have  a  common  employer. 

In  this  case  H.  &  Co.  were  contractors  for  the  erection 
of  certain  houses.  Their  contract  stipulated  that  they 
were  to  provide  the  sum  of  ^213,  to  be  paid  to  L.  &  Co. 
(the  defendants),  or  to  some  other  firm  approved  by  the 
architect,  for  the  erection  of  certain  fireproof  flooring. 
They  had  also  to  lend  to  L.  &  Co.  scaffolding  for  the 
work,  and  to  provide  necessary  attendants  for  carrying 
it  out.  L.  &  Co.  entered  upon  the  work,  and  brought 
their  own  workmen,  who  necessarily  worked  to  a  great 
extent  in  connection  with  the  workmen  of  H.  &  Co. 
The  plaintiff  was  a  workman  in  the  employment  of 
H.  &  Co.,  and  was  injured  by  the  negligence  of  a  work- 
man in  the  employment  of  L.  &  Co.,  whilst  engaged  in 
carrying  out  their  work  under  the  contract.  He  brought 
his  action  at  common  law  against  L.  &  Co.  It  will  be 
seen  that,  if  L.  &  Co.  could  show  that  their  workmen 
were  in  a  "  common  employment "  with  those  of  H.  &  Co., 
this  would  have  been  an  answer  to  the  action,  which 
was  not,  and  could  not  have  been  successfully  brought 
under  the  Employers'  Liability  Act.  Accordingly  this 
was  the  main  defence  insisted  on.  It  was  strenuously 
argued  for  the  defendant  that  the  decision  in  Wiggett  v. 
Fox,  ante,  p.  23,  covered  this  case ;  that  this  was  a  case, 
as  was  that,  of  a  sub-contractor  taking  a  small  part  of 
the  work  comprised  in  the  main  contract,  using  the 
chief  contractor's  plant,  under  the  supervision  of  the 
same  architect,  the  work  being  such  as  from  its  very 
nature  required  the  workmen  performing  it  to  work  in  a 

(u)  [1891]  A.  C.  371 ;  61  L.  J.  Q.  B.  90.  Decision  below  reported  23 
Q.  B.  D.  508  ;  58  L.  J.  Q.  B.  581 ;  61  L.  T.  864. 
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"  common  employment "  with  the  workmen  of  the  chief 
contractor.  This  reasoning  convinced  the  Court  of 
Appeal  (Fry,  L.J.,  dissenting)  that  the  doctrine  of 
common  employment  applied,  and  that  the  plaintiff 
could  not  recover.  The  decision  was  reversed  in  the 
House  of  Lords  upon  the  ground  that  both  H.  &  Co. 
and  L. .  &  Co.  were  independent  contractors ;  that  the 
respective  workmen  of  each  firm,  although  engaged  in 
a  common  work,  continued  in  the  employment  of  their 
own  masters,  and  that,  although  there  might  be  "  common 
employment,"  there  was  no  "  common  master."  This 
decision,  in  reality  overruled  the  case  of  Wiggett  v.  Fox, 
supra  (iv). 

The  law  on  this  point  may  now  be  said  to  be  settled, 
and  the  principle,  which  is  one  of  great  importance, 
especially  to  those  engaged  in  the  building  or  like 
trades,  may  be  stated  as  follows :  although  the  workmen 
may  all  be  working  on  the  same  job  and  in  close  con- 
nection with  one  another,  yet,  if  it  is  once  established 
that  their  employers  are  different  persons,  and  are 
independent  contractors,  the  workmen,  no  matter  how 
intimately  associated  in  carrying  out  the  work,  do  not 
in  law  become  fellow-workmen,  and  the  doctrine  of 
"  common  employment "  cannot  be  set  up  against  them. 

As  before  stated,  this  defence  of  "  common  employment " 
is,  since  the  decision  in  Groves  v.  Lord  Wimborne,  ante, 
p.  7,  of  no  avail  to  an  employer,  where  the  action 
brought  by  the  workman  is  founded  on  the  breach  of  a 
statutory  duty,  directly  imposed  upon  the  employer 
personally  in  the  interest  of  the  personal  safety  of  his 
workmen  (32). 

(w)  See  also  Cameron  v.  Nystrom,  [1893]  A.  0.  (P.  0.)  308. 

Canadian  Notes. 

(32)  Sault  Ste.  Marie  Pulp  and  Paper  Co.  v.  Myers,  3  0.  L.  E.  600 ; 
33  S.  0.  B.  23 ;  Curran  v.  Grand  Trunk  Bail.,  25  Ont.  A.  B.  407 ;' 
McMulVm  v.  Nova  Scotia  Steel  and  Coal  Co.,  41  N.  S.  B.  514;  39 
S.  C.  B.  593.  When  the  aooident  is  caused  by  the  breach  of  a  statutory 
duty,  volenti  nonfit  injuria  does  not  apply :  see  p.  235,  note  201. 
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Again,  as  the  relationship  of  master  and  workman  can 
only  be  constituted  by  a  contract  of  service  voluntarily 
made  between  the  parties,  the  doctrine  cannot  be  set  up 
when  the  labour  is  performed  compulsorily.  Thus, 
where  a  pauper  inmate  of  a  union  was  required  to  work 
on  building  operations  by  the  guardians  of  the  union, 
and  in  the  course  of  the  work  received  personal  injury, 
it  was  held,  both  by  the  Divisional  Court  and  the  Court 
of  Appeal,  that  common  employment  did  not  apply, 
though  for  other  reasons  the  pauper  was  held  unable  to 
recover  compensation  from  the  guardians  (a;). 

Workman  Lent  to  Another  Employer— Whilst  upon 
this  subject  it  is  as  well  to  notice  that  an  employer  may, 
under  certain  circumstances,  whilst  retaining  a  workman 
in  his  general  employment,  so  far  temporarily  transfer 
his  powers  and  duties  to  another  person,  that  such  other 
person  may  become  for  the  time  being  the  employer,  and 
the  workman  himself  may  become  a  "  collaborator  "  with 
the  other  workmen  of  the  employer  to  whom  he  is  so 
transferred.  This  often  happens  when  a  workman  is 
lent  for  some  definite  time  or  work  by  one  master  to 
another,  being  placed  entirely  under  the  orders  and 
control  of  the  new  master  (33). 

It  is  strongly  illustrated  by  the  case  of  Rourke  v. 
White  Moss  Colliery  Co.  {y),  where  a  company,  having 
employed  a  contractor  to  sink  a  shaft,  lent  to  him, 
during  the  time  of  the  operations,  the  services  of  their 
own  engineer,  although  they  continued  to  pay  the  said 
engineer  themselves.  It  was  held,  that  although  the 
engineer   still   continued   the    general    servant  of    the 

(x)  Tozeland  v.  West  Sam  Union,  [1906]  1  K.  B.  538 ;  In  Court  of 
Appeal,  [1907]  1  K.  B.  538  ;  76  L.  J.  K.  B.  514. 
(y)  2  0.  P.  D.  205 ;  46  L.  J.  C.  P.  283 ;  36  L.  T.  49. 

Canadian  Notes. 

(33)  Hastings  v.  Le  Boi,  No.  2,  Limited,  10  B.  C.  E.  9 ;  34  S.  C.  R. 
117 ;  supra,  p.  24,  note  31. 
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company,  he  yet  became  a  fellow-servant  with  the  con- 
tractor's workmen. 

For  this  doctrine  to  apply,  there  must  be  a  complete 
relinquishing  of  control  by  the  master  so  temporarily 
transferring  his  servant  to  another.  If  there  is  evidence 
of  control  retained  by  the  general  master,  he  may  con- 
tinue liable  for  the  servant's  acts  as  though  such  servant 
was  still  engaged  upon  his  work.  This  appears  from  the 
decision  in  Moore  v.  Palmer  (z).-  There  a  master  stevedore, 
an  independent  employer,  hired  a  barge  and  donkey-engine 
from  one  P.  This  was  sent  by  P.  in  charge  of  one  of  his 
servants,  N.,  who  worked  the  engine  so  far  under  the 
control  of  the  master  stevedore  that  he  regulated  when 
and  where  the  engine  was  to  be  worked,  but  did  not 
otherwise  interfere  with  N.  in  the  management  of  the 
engine.  N.'s  wages  continued  to  be  paid  by  P.  Through 
the  negligence  of  N.  in  the  management  of  the  engine, 
one  of  the  stevedore's  men  was  killed : — Held,  that  P. 
was  liable :  that  N.  did  not  cease  to  be  his  servant,  and 
did  not  become  the  servant  of  the  master  stevedore. 
Rourke  v.  Wliite  Moss  Colliery  Co.,  supra,  was  cited  in 
this  case  and  distinguished  upon  the  ground  that  N.  was 
not  lent  to  the  master  stevedore,  but  that  he  was 
working  for  him  in  pursuance  of  a  contract  made 
with  P.,  and  that  P.  all  through  retained  him  as  his 
own  servant  (34). 

Temporary  Service. — The  case  of  Donovan  v.  Lang 

Wharton   &   Co.  (a)    appears  to   conflict  with  the   last 

decision.     The  facts  were  very  like  those  in  Moore  v. 

(«)  2  T.  L.  E.  781. 

(a)  [1893]  1  Q.  B.  629 ;  63  L.  J.  Q.  B.  25  ;  68  L.  T.  512. 

Canadian  Notes. 

(34)  In  St.  John  Gas  Light  Co.  v.  Hatfield,  32  N.  B.  E.  100  ;  23  S.  0.  E. 
164,  it  was  held  that  the  question  whether  a  plumber's  workman  lent 
to  the  defendant  company  was  a  fellow-workman  with  the  defendant's 
servants  was  a  question  of  fact,  and  that  the  jury's  finding  warranted 
by  the  evidence  should  not  be  disturbed  on  appeal.  And  see  Con- 
solidated Plate  Glass  Co.  v.  Caston,  26  Ont,  A.  E.  63 ;  29  S,  C,  E.  624, 
infra,  note  35, 
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Palmer,  ante,  p.  28.  The  defendants  had  lent  a  work- 
man to  a  master  stevedore  to  work  a  crane  which  also 
belonged  to  the  defendants,  and  was  in  charge  of  the  said 
workman.  This  workman,  although  paid  throughout  by 
defendants,  and  remaining  in  their  general  employ,  was 
yet,  at  the  time  when  he  was  guilty  of  the  negligence  in 
respect  of  which  it  was  attempted  to  hold  the  defendants 
liable,  entirely  under  the  orders  of  the  stevedore  and  his 
men.  It  was  held  that  the  defendants  were  not  liable. 
The  decision  in  Donovan  v.  Lang  Wharton  ct  Co.,  was 
followed  in  Scotland  in  the  case  of  McFall  v.  Adams  <£ 
Co.  (b). 

In  another-  case  (c),  where  a  winchman,  one  of  the 
crew  of  a  ship,  was  put  under  the  orders  of  a  stevedore 
for  the  purposes  of  working  the  winch  for  the  discharge 
of  the  cargo,  the  Privy  Council,  to  whom  it  had  been  left 
to  draw  inferences  of  fact  from  the  evidence  given  at  the 
trial,  held  that  in  that  particular  case  there  was  no  such 
complete  relinquishment  by  defendants  of  control  over 
the  winch-driver  as  would  entitle  them  to  say  that  he 
was  no  longer  their  servant. 

In  the  recent  case  of  Dewar  v.  Tasker  &  Co.  (d),  the 
defendant  had  let  on  hire  for  a  considerable  period,  at 
a  fixed  sum  per  month,  an  engine  and  trolly  driver  to  a 
company,  and  placed  the  driver  under  the  control  of  the 
hirer  in  so  far  that  the  latter  directed  the  places  to  which 
the  engine  and  trolly  should  go,  and  the  goods  which 
should  be  conveyed  by  them.  The  man  in  charge  looked 
after  the  engine  on  behalf  of  the  defendants,  who  con- 
tinued to  pay  him  his  wages.  It  was  held  by  the  Court 
of  Appeal  (e)  (reversing  the  Divisional  Court)  that  the 
defendants,     notwithstanding    the    contract  of    hiring, 

(b)  a  S.  L.  E.  259. 

(o)  Claridge  v.  Union  Steamship  Co.,  [1894]  A.  C.  185.  See  also 
Jones  v.  Liverpool  Corporation,  14  Q.  B.  D.  890 ;  Waldock  v.  Winfield, 
[1901]  2  K.  B.  596 ;  Cairns  v.  Clyde  Trustees,  25  B.  (So.)  1021 ;  Burgoyne 
v.  Walker,  45  S.  L.  R.  241. 

(d)  95  L.  T.  87 ;  22  T.  L.  B.  303. 

\e)  23  S.  L.  B.  259. 
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remained  liable  for  the  negligence  of  the  man  in 
charge  (35). 

In  a  case  of  Jones  v.Scullard  (/),  where  the  owner  of  a 
brougham  and  horse  kept  it  at  a  livery  stable,  and  the 
livery  stable  keeper  supplied  the  driver  and  paid  him,  it 
was  held  by  the  Lobd  Chief  Justice  (Russell  op  Killowen, 
C.J.)  that  the  driver  became  the  servant  of  the  owner  of 
the  carriage  whilst  engaged  in  his  work.  In  this  case 
there  was  evidence  that  the  same  man  had  driven  the 
horse  and  carriage  for  defendant  for  some  time,  and  that 
though  the  man  was  not  originally  selected  by  the 
defendant,  he  expressed  approval  of  him.  Further,  there 
was  evidence  that  the  accident  was  largely  caused  by  the 
disposition  of  the  horse. 

This  case  has  been  followed  by  a  Divisional  Court, 
where  the  facts  evidencing  the  defendant's  liability  were 
not  so  strong. 

The  case  indicated  is  that  of  Perkins  v.  Stead  (g).  The 
facts  proved  in  the  case  were  that  defendant  bought  and 
paid  for  a  motor  car  in  London,  and  the  vendor  agreed  to 
provide  a  driver  to  drive  the  car  to  a  certain  place  outside 
London,  and  deliver  it  there,  the  reason  being  that 
defendant's  chauffeur  had  no  experience  of  such  a  car, 
and  did  not  know  the  locality.  At  the  time  of  the 
accident  the  defendant,  his  son,  and  chauffeur  were 
riding  in  the  car,  but  there  was  no  evidence  that  they 
directed  the  manner  in  which  it  was  to  be  driven.  Held, 
that  the  driver,  though  remaining  the  general  servant  of 

(/)  [1898]  2  Q.  B.  565 ;  67  L.  J.  Q.  B.  895  ;  U  T.  L.  R.  580. 
(g)  23  T.  L.  R.  433. 

Canadian  Notes. 

(35)  In  'Consolidated  Plate,  Glass  Co.  v.  Caston,  26  Ont.  A.  R.  63 ;  29 
S.  0.  R.  624,  the  defendants  had  hired  a  horse,  waggon  and  driver  by 
the  day  for  use  in  their  business,  and  it  was  held  that  the  driver  was 
not  the  defendant's  servant.  The  test  applied  was,  "  Could  the  hirer 
have  himself  taken  absolute  control  of  the  vehicle,  horse  and  harness, 
taking  them  altogether  out  of  the  possession  of  the  driver  ?  "  And  see 
Oslbb,  J.A.,  in  Surdman  v.  Canada  Atlantic  Bail.,  22  Ont.  A.  R.  292, 
at  p.  296 ;  25  S.  C.  R.  205. 


Legal  Position  of  a  Volunteer.  31 

the  vendor  of  the  car,  was  during  the  drive  the  servant  of 
the  defendant,  and  defendant  was  responsible  for  his 
negligence. 

This  decision  appears  to  us  to  conflict  with  that  of 
Dewar  v.  Tasher,  ante,  p.  29,  which  case  apparently  was 
not  brought  to  the  notice  of  the  court. 

Although  some  of  these  cases  appear  to  be  contra- 
dictory, the  difficulty  is  only  as  to  the  right  inference 
to  be  drawn  from  the  facts,  and  not  as  to  the  principle 
upon  which  liability  depends.  If  in  any  given  case 
it  can  be  shown  that  the  general  employer  has  for 
the  time  parted  with  his  control  as  master  over  his 
workman,  with  regard  to  the  work  which  he  is  lent  to 
perform,  he  ceases  to  be  responsible  for  the  negligence 
of  the  workman  at  such  a  time.  Whether  or  not  there 
has  been  such  a  complete  abandonment  of  control  has 
been  held  by  the  Court  of  Appeal  to  be  a  question  of  fact 
for  the  jury  trying  the  case  Qi). 

If  the  master  takes  part  personally  in  the  work  with 
his  servants,  he  does  not,  in  law,  become  a  fellow-work- 
man with  them  (i)  (36). 

Position  of  a  Volunteer  in  the  Work.— A  person 
who,  without  any  request  from  the  master,  voluntarily 
assists  his  servants  when  engaged  in  his  work  becomes, 
by  such  assistance,  so  far  a  fellow-workman  with  them 
that  he  cannot  recover  from  their  master  if  he  is  injured 
through  their  negligence.  In  Degg  v.  Midland  Bail. 
Co.  (k),  the  company's  servants  were  attempting  to  turn 
a  truck  upon  a  turntable,  when  a  man,  who  was  not  in 
their  employ,  and  who  was  engaged  unloading  coal  on 

(h)  Cahalane  v.  Regent' 8  Canal  Dock  and  Bail.  Co.,  12  T.  L.  B.  611 ; 
Masters  v.  Jones,  10  T.  L.  B.  403. 
(i)  Ashworth  v.  Stanwix,  30  L.  J.  Q.  B.  183. 
(ft)  1  H.  &  N.  773 ;  26  L.  J.  Ex.  171. 

Canadian  Notes. 

(36)  See,  however,  Fairweather  v.  Owen  Sound  Stone  Quarry  Co.,  26 
0.  B.  604 ;  and  Drew  v.  Township  of  East  Whitby,  46  U.  C.  B.  107, 
and  supra,  p.  23,  note  30. 
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a  siding,  voluntarily  went  to  their  assistance,  and  was, 
whilst  so  engaged,  killed  by  an  engine  negligently  sent 
into  the  siding  by  other  servants  of  the  company.  It 
was  held,  in  an  action  by  the  widow  against  the  company, 
that  they  were  not  liable,  the  deceased  man  being  in  a 
no  better  position  than  those  with  whom  he  had  volun- 
tarily associated  himself.  The  same  principle  was 
affirmed  in  Potter  v.  Faulkner  (I),  where  the  plaintiff, 
who  had  been  sent  to  defendant's  warehouse  to  load  his 
van,  voluntarily  assisted  some  of  defendant's  workmen 
to  lower  some  bales  of  cotton  from  the  warehouse,  and 
whilst  so  doing  was  injured.  The  Court  of  Exchequer 
Chamber,  following  the  case  of  Degg  v.  Midland  Rail.  Co., 
supra,  p.  31,  held  that  plaintiff  was  in  no  better  position 
than  the  other  workmen,  and  that  the  doctrine  of 
"  common  employment "  protected  the  defendant  from 
liability.  The  law  has  been  declared  in  the  same  manner 
in  Scotland  in  the  case  of  Lunnie  v.  Glasgow  and  South 
Western  Bail.  Co.  (m). 

Duty  may  in  some  cases  be  Owed  eYen  to  Yolunteer. 

— Although  a  mere  volunteer  cannot  exact  from  a  master, 
whose  servants  he  voluntarily  assists,  a  higher  degree  of 
liability  than  the  master  incurs  towards  his  own  servants 
— if,  indeed,  he  can  exact  as  much — yet  it  has  been  held 
that  a  person  who,  in  a  transaction  of  common  interest, 
assists  the  servant  of  another,  with  the  master's  implied 
consent,  is  not  a  mere  volunteer,  and  does  not  incur 
the  disability  of  being  regarded  as  a  fellow-workman. 
Probably  both  things  must  concur — i.e.  the  work  must 
be  one  of  common  interest,  and  there  must  be  the 
implied  assent  to  the  services  being  given— to  prevent 
the  volunteer  in  such  a  case  from  becoming  a  fellow- 
workman. 

Whilst  on  the  one   hand  it  would  be  illogical  and 
wrong  that  a  master  should  have  services  forced  upon 

(J)  1  B.  &  S.  800;  31  L.  J.  Q.  B.  30;  5  L.  T.  (n.s.)  465. 
(m)  8  P.  546 ;  43  So.  L.  B.  372. 
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him— thus  extending  his  duty  and  liability— against  his 
will  (37),  so,  on  the  other  hand,  it  would  be  equally  wrong 
to  allow  him  to  escape  the  responsibilities  properly 
attaching  to  the  work  it  is  his  duty  to  perform,  either 
by  allowing  it  as  a  usual  course  of  business  to  be 
done  by  the  other  party  who  has  a  common  interest 
therein,  or  by  doing  his  part  so  imperfectly  or  in- 
efficiently as  to  oblige  such  other  party  to  assist  in  it, 
or  to  supplement  it. 

The  law  was  thus  stated  in  the  case  of  Holmes  v. 
Xorth  Eastern  Rail.  Co.  (n),  and  was  afterwards  approved 
by  the  Court  of  Exchequer  Chamber  (o). 

A  case  which  furnishes  a  good  illustration  of  the 
principle  is  that  of  Wright  v.  London  and  North  Western 
Rail.  Co.  (p).  There  the  plaintiff  had  sent  a  heifer  by 
defendants'  train.  Owing  to  an  insufficiency  of  porters, 
the  box  in  which  the  heifer  was  carried  could  not  be 
properly  got  to  the  siding  where  the  heifer  was  to  be 
delivered,  and  the  plaintiff  went  to  assist.  Whilst  so 
assisting,  he  was  injured  by  the  negligence  of  the 
defendants'  servants.  It  was  argued  that  he  was  a  mere 
volunteer,  and  could  not  be  in  a  better  position  than 
the  railway  servants  whom  he  was  assisting;  but  both 
the  Court  of  Queen's  Bench  and  the  Court  of  Appeal 
held  that  he  was  entitled  to  recover.  The  grounds  of 
the  decision  were  that  plaintiff  was  not  a  mere  volunteer ; 
that  he  was,  in  the  words  of  Mbllish,  L  J.,  "  assisting  to 
get  his  own  heifer,"  another  way  of  saying  that  he  had 
a  common  interest  with  the  defendants  in  the  work,  and 
the  implied  assent  was  assumed  from  the  knowledge  of 
the  defendants  that  they  had  not  provided  sufficient 
porters  to  do  the  work  without  assistance. 

(to)  L.  R.  4  Ex.  254. 

(o)  L.  R.  6  Ex.  123 ;  40  L.  J.  Ex.  121 ;  24  L.  T.  69. 

(p)  L.  E.  10  Q.  B.  298 ;  1  Q.  B.  D.  252. 

Canadian  Notes. 
(37)  Norman  v.  Hamilton  Bridge  Works  Co.,  15  0.  L.  R.  457. 
E.L.  D 
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"  Volenti  non  fit  Injuria  "  (38). — (Further  restriction  of 
employer's  liability.) — Another  serious  subtraction  from 
the  small  residuum  of  the  employers'  responsibility  at 
common  law  arose  from  a  recognition  that  what  is 
often  called  the  doctrine  of  "volenti  non  fit  injuria' 
applied  to  the'  relation  of  master  and  workman.  The 
result  of  the  application  of  this  principle  was,  that  a 
workman  could  always  absolve  his  employer  from  the 
consequences  of  the  non-fulfilment  of  the  duty  of  care 
imposed  upon  him  by  the  common  law,  by  voluntarily 
agreeing  that  as  between  his  employer  and  himself  he 
would  take  any  risks  arising  from  the  breach  of  such 
duty.  But  this  was  not  the  worst,  it  was  held  that  such 
a  contract  need  not  be  made  in  express  terms,  but  could 
be  implied  from  the  conduct  of  the  workman.  The 
operation  of  this  doctrine  has  been  much  restricted  by 
recent  decisions,  but,  as  we  shall  see  hereafter  (q),  it 
still  has  an  effect  upon  an  employer's  liability  both  at 
common  law  and  under  the  Employers'  Liability  Act, 
1880. 

Contributory  Negligence  (39). — (Further  restriction.) — 
Lastly,  upon  this  subject,  an  employer  was  always 
relieved  from  the  consequences  of  the  breach  of  his 
common  law  duty  towards  his  workmen,  if  he  could 
show  that  such  workman  had  himself  been  guilty  of 
negligence,  conducing  in  a  substantial  degree  to  bring 
about  the  result  for  which  he  was  attempting  to  make 
his  employer  responsible;  in  other  words,  by  showing 

(g)  See  title—"  Volenti  non  fit  injuria."  post,  Chap,  VIII. 

Canadian  Notes. 

(38)  Norman  v.  Hamilton  Bridge  Works  Co.,  15  0.  L.  E.  457 ;  and  see 
notes  imfra,  pp.  227  et  seq.  The  doctrine  does  not  apply  in  the  case 
of  the  breach  of  a  statutory  duty,  per  Stheet,  J.,  in  Bodgers  v.  Hamilton 
Cotton  Co.,  23  0.  E.  425. 

(39)  See  London  and  Western  Trusts  Co.  v.  Lake  Erie  and  Detroit 
Biver  Bail.,  12  0.  L.  E.  28,  and  oases  cited  J  and  see  notes  infra,  pp.  239 
et  seq. 
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that  the  workman  had  been  guilty  of  contributory  negli- 
gence. The  defence  is  still  open  to  an  employer  if  sued 
upon  his  common  law  liability,  or  under  the  Employers' 
Liability  Act,  1880  (r),  but  will  not  avail  him  in  claims 
made  under  the  Workmen's  Compensation  Act,  1906. 

Summary  of  Common  Law  Liability. — The  result  of 
what  we  have  already  stated  as  to  the  common  law 
liability  of  the  employer  now  existing  may  be  sum- 
marised thus : 

The  employer  is  liable  to  his  workmen  for  the  con- 
sequences of  injury  caused  by  his  personal  negligence, 
or  breach  of  a  statutory  duty  imposed  upon  him,  if 
judgment  is  recovered  against  him  during  his  lifetime. 
He  is  at  common  law  responsible  to  the  injured  work- 
man only,  but  not  to  his  relatives  or  representatives. 
He  is,  subject  to  the  same  exception  as  to  breach  of  his 
statutory  duty,  absolved  from  the  consequences  of  the 
negligence  of  those  to  whom  the  duties  of  management 
of  his  business  have  been  delegated,  and  for  injuries  to 
the  workmen  caused  by  fellow-workmen.  He  is  also 
relieved  from  liability  by  showing  that  the  injured  work- 
man agreed  to  take  the  risk  resulting  from  the  breach 
of  his  common  law  duty,  or  by  showing  that  the  work- 
man contributed  to  bring  about  the  injury  of  which  he 
complains. 

Such  was  and  is  the  extent  of  an  employer's  liability 
to  his  workmen  before  the  passing  of  and  apart  from  the 
statutes  which  have  been  passed  increasing  it. 

Lord  Campbell's  Act.— -In  the  year  1845  was  passed  an 
Act  which  had  the  effect  of  taking  from  the  employer  one 
of  the  defences  before  mentioned.  This  is  known  as  Lord 
Campbell's  Act,  or,  as  it  is  more  properly  called,  "  The 
Fatal  Accidents  Act,  1846  "  (s),  and  is  an  Act  of  general 

(r)  See  title—"  Contributory  Negligence,"  post,  Chap.  VIII. 
(s)  9  &  10  Viot.  o.  93. 
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application  in  England  and  Ireland.  By  its  incorpora- 
tion into  the  Employers'  Liability  Act,  1880,  it  gives 
the  personal  representatives  of  a  workman,  as  of  any 
other  person,  whose  death  has  been  occasioned  by  the 
wrongful  act,  neglect,  or  default  of  another,  a  right  to 
bring  an  action  against  the  employef  or  other  person 
guilty  of  such  wrongful  act,  neglect,  or  default,  which 
action  is  to  be  for  the  benefit  of  the  relatives  of  the 
deceased,  who  are  enumerated  in  the  statute.  To  this 
extent  the  doctrine  of  actio  personalis  moritwr  cum  persona 
is  abrogated  (t). 

(t)  See  post,  Chap.  VI. — "  Action  under  Lord  Campbell's  Act  " ;  also 
Act  itself,  and  Amendment  Acts,  Appendix  B. 
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NECESSITY  FOR  THE  EMPLOYERS'  LIABILITY 
ACT,  1880. 

Reasons  leading  to  the  passing  of  the  Act.— The 
doctrine  of  common  employment,  stated  to  have  been 
"  erected  on  the  foundation  of  general  policy  and  judicial 
reasoning,"  having  been  settled  as  stated  in  the  last 
chapter,  caused  much  dissatisfaction. 

The  increase  in  magnitude  of  private  business  under- 
takings, where  the  employer  took  but  small  share  in  the 
actual  management,  and  the  establishment  of  numerous 
companies  with  limited  liability,  where  the  employer  was 
merely  an  abstract  personality,  rendered  the  retention  of 
the  doctrine  of  common  employment  a  matter  of  great 
hardship  to  workmen.  During  many  years,  several  of 
the  working  men's  associations,  and  unions,  agitated  for 
the  repeal  of  a  doctrine  which  they  regarded  as  placing 
the  classes  they  represented  in  an  anomalous  and  unfair 
position  (40). 

Attempts   in   Parliament   to   Settle  Question. — The 

attention  of  Parliament  having  been  often  called  to  the 
question,  in  the  year  1877,  a  committee  of  the  House  of 
Commons  was  appointed  to  take  limited  evidence  upon 
the  subject,  and  to  report  to  the  House.  To  that  com- 
mittee a  Bill,  already  prepared,  providing  for  the  total 
abolition  of  the  "  doctrine  of  common  employment,"  was 

Canadian  Notes. 

(40)  This  course  was  adopted  in  the  North-West  Territories  (Alberta 
and  Saskatchewan),  see  c.  13  of  1900,  Gen.  Ord.,  1905,  p.  1262,  Appendix, 
pp.  953—4.    See  as  to  New  Brunswick,  supra,  p.  15,  note  21, 
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referred.  The  committee  reported  that,  although  they 
were  unable  to  recommend  the  abolition  of  the  doctrine 
of  common  employment,  they  nevertheless  recommended 
that  the  existing  law  should  be  so  far  altered  as  to  make 
the  employer  responsible  for  the  acts  of  him  who  was 
designated  "  vice-master." 

Acting  upon  this  report,  the  Government,  in  March, 
1879,  brought  in  a  Bill — which  was  read  a  first  time — 
providing  that  corporations  should  be' liable  for  injuries 
caused  by  the  negligence  of  their  manager  or  managers 
to  workmen  in  the  employ  of  the  corporation. 

This  Bill  was  withdrawn  on  July  30th  in  the  same 
year,  but  re-introduced  into  the  House  of  Lords  by  the 
Lord  Chancellor,  in  February, .  1880,  and  referred  to  a 
Select  Committee,  which  never  met. 

The  Employers'  Liability  Act,  1880.— In  the  year 
1880  the  Government  of  the  day  brought  in  the  Bill, 
which  has  been  in  force  as  a  statute  since  the  first  day 
of  January,  1881,  under  the  name  of  "  The  Employers' 
Liability  Act,  1880  "  (a)  (41). 

The  Act  is,  indeed,  but  a  reproduction  of  a  Bill  which 
had  been  brought  before  the  House  of  Commons  in  the 
preceding  year  by  Mr.  Brassey.  In  introducing  the  Bill, 
it  was  stated  that  the  object  of  the  Government  was  "  to 
bring  back  the  law  to  what  it  was  supposed  to  be  in 
England  before  the  case  of  Priestley  v.  Fowler,  and  in 
Scotland  up  to  the  decision  in  The  Bartonshill  Coal  Co. 
v.Beicl"  (b). 

{a)  43  &  44  Vict.  o.  42. 

(b)  This  was  an  inoorreot  statement.  If  the  decision  in  the  case  of 
Priestley  v.  Fowler  was  an  innovation  upon  the  common  law,  it 
introduced  the  "doctrine  of  common  employment,"  which  doctrine 
has  certainly  not  been  abolished  by  the  present  Act. 

Canadian  Notes. 

(41)  Similar  legislation  was  introduced  in  Ontario  in  1886  (49  Vict 
o.  28),  in  British  Columbia  in  1891  (54  Vict.  c.  10),  in  Manitoba  in  1893 
(56  Vict.  c.  39),  in  Nova  Scotia  in  1900(63  Vict.  c.  l),in  New  Brunswick 
in  1903  (3  Edw.  7,  c.  11),  in  the  Yukon  in  1908  (c.  5).  For  the  Acts  now 
in  force,  see  infra,  p.  43,  note  45. 


General  Effect  of  the  Act.  39 

The  Bill  was  considerably  altered  at  various  stages 
of  its  progress  through  Parliament;  the  alteration  of, 
probably,  the  greatest  practical  importance  being  the 
acceptance  by  the  Government  of  an  amendment  in- 
creasing the  liability  of  railway  companies  (s.  1  (5))  (c). 

The  duration  of  the  Act  was  limited  by  an  amend- 
ment, proposed  in  the  House  of  Lords,  to  seven  years 
from  the  day  of  its  coming  into  operation,  save  as  to 
actions  which  at  the  date  of,  its  expiry  may  have  been 
already  commenced  thereunder.  Since  the  effluxion  of 
the  time  limited,  it  has  been  kept  in  force  by  being 
inserted  annually  in  the  Expiring  Laws  Continuance 
Act.    For  full  text  of  the  Act,  see  post,  App.  A. 

Before  proceeding  to  a  close  investigation  of  its  various 
clauses,  we  may  summarise  the  changes  it  effected  as 
follows : 

General  Effect  of  Act. — Before  the  Act  was  passed  a 
workman  could  only  recover,  if  injured  in  his  employ- 
ment, when  he  could  prove  that  the  employer  was  either 
guilty  of  a  breach  of  a  statutory  duty,  or  was  personally 
responsible  for  the  negligence  which  led  to  his  injury, 
and  this  in  the  case  of  large  employers  was  almost,  and 
in  the  case  of  corporations  quite,  impossible.  Under  the 
Act,  a  workman  is  prima  facie  entitled  to  recover  where 
the  employer — be  he  private  employer  or  corporation — 
has  delegated  his  duties  or  powers  of  superintendence  to 
other  persons,  and  such  other  persons  have  caused  injury 
to  the  workman  by  negligently  performing  the  duties 
and  powers  delegated  to  them,  but  the  doctrine  of 
common  employment,  save  in  so  far  as  it  is  thus 
abrogated,  remains. 

Amount  of  Compensation  Recoverable. — It  may  be 

convenient  to  notice  here  the  restriction  placed  by  the 

Act  upon  the  amount  of  damages  recoverable.     Section  3 

enacts  as  follows : 

(c)  An  amendment  proposing  to  take  away  entirely  from  railway 
companies  the  defence  of  "  common  employment,"  was  negatived. 
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"  The  amount  of  compensation  recoverable  under  this 
Act  shall  not  exceed  such  sum  as  may  be  found  to  be 
equivalent  to  the  estimated  earnings,  during  the  three 
years  preceding  the  injury,  of  a  person  in  the  same 
grade  (d)  employed  during  those  years  in  the  like 
employment  and  in  the  district  in  which  the  workman 
is  employed  at  the  time  of  the  injury  "  (42). 

Whether  the  action  is  brought  by  the  injured  workman 
himself,  or  by  his  widow  or  representatives  under  Lord 
Campbell's  Act,  the  greatest  amount  recoverable  is, 
therefore,  three  years'  wages,  not  necessarily  of  the 
plaintiff  himself,  but  the  average  wages  of  such  a 
workman  as  the  plaintiff  in  the  plaintiffs  trade,  and  in 
his  district,  for  the  period  immediately  before  the  injury. 

The  justice,  or  otherwise,  of  so  limiting  the  damages 
recoverable,  and  giving  only  what  in  some  cases  is 
clearly  inadequate  compensation,  is,  of  course,  a  question 
for  legislators ;  but  the  working  of  the  Act  early  revealed 
a  great  hardship  in  the  case  of  children  operatives, 
whose  damages,  calculated  upon  the  rate  of  wages  paid 
to  them  at  the  time  of  the  injury — generally  a  few 
shillings  weekly — has  often  only  amounted  to  a  sum 
ridiculously  insignificant  (e). 

(d)  As  to  meaning  of  word  "  grade,"  see  post,  Chap.  VIII. 

(e)  The  author  has  himself  had  experience  of  oases  of  injury  to 
children  of  so  serious  a  character  as  to  deprive  them  for  life  of  the 
power  to  earn  wages  by  manual  labour,  and  where  the  full  amount  of 
three  years'  wages  has  been  under  £30.  He  brought  this  grievance  to 
the  notice  of  the  Select  Committee  of  the  House  of  Commons,  which 
sat,  in  1886,  to  inquire  into  the  working  of  the  present  Act,  and 
suggested  that  in  the  case  of  children  the  amount  recoverable  should 
be  "  three  years'  wages,  or  £150,  whichever  should  be  greater."  The 
committee  adopted  this  recommendation,  and  in  the  Bill  which  was 
introduced  by  the  Government  of  1895,  the  proposed  limit  was  "  three 
years'  wages,  or  £250,  whichever  should  be  greater."  See  Noel  v. 
Bedruth  Foundry  Co.,  post,  p.  41,  where  it  was  held  that  an  apprentice 
could  only  recover  three  years'  wages  at  the  rate  he  was  receiving 
during  hia  apprenticeship. 

Canadian  Notes. 

(42)  Section  6  of  the  Manitoba  Act  is  similar  :  Appendix,  p.  942.  The 
Ontario  and  Nova  Scotia  Acts  permit  the  recovery  either  of  three  years' 
earnipgs  or  $1500,  whichever  js  larger.    Similarly  in  British  Columbia 


Meaning  of  the  tebm  "Earnings."  41 

Meaning  of  Term  "  Earnings."— "  Earnings  "  has 
been  held  to  mean  the  full  amount  of  the  money  or 
other  things  of  value  received  as  wages  by  the  workman 
from  the  employer,  often  without  deduction  for  any 
special  expenses  which  the  workman  may  have  to  incur 
to  enable  him  to  perform  his  duty  towards  his  employer  (/). 
(See  now  for  the  purpose  of  calculating  "  earnings  "  under 
the  Workmen's  Compensation  Act,  1906,  Sched.  1,  2  (d), 
of  that  Act.)  It  has  been  decided  under  this  section  (3) 
of  the  Act,  that  a  jury  may  take  into  consideration,  in 
estimating  the  amount  of  a  workman's  loss,  the  wages 
earned  by  him  when  working  overtime  for  an  employer 
other  than  the  employer  in  whose  service  he  was  injured, 
so  long  as  the  maximum  limit  of  three  years'  wages  is 
not  exceeded  (g). 

In  Noel  v.  Redruth  Foundry  Co.  (h),  it  was  held  that 
the  meaning  of  the  word  "  earnings  "  in  s.  3  of  the  Act 
includes  not  only  money,  but  other  things  capable  of 
being  turned  into  money  by  accurate  estimation,  such  as 
rent,  food,  or  clothes.  But  tuition,  such  as  an  apprentice 
receives  from  his  master,  as  part  consideration  for  his 

(/)  Abram  Coal  Co.  v.  Southern,  [1903]  A.  0.  306 ;  72  L.  J.  K.  B. 
691 ;  89  L.  T.  103  ;  19  T.  L.  B.  579 ;  Midland  Bail.  Co.  v.  Sharp,  [1904] 
A.  G.  349;  73  L.  J.  K.  B.  666;  91  L.  T.  181;  20  T.  L.  B.  546;  also 
Houghton  v.  Sutton  Heath,  etc.,  Collieries  Co.,  [1901]  1  Q.  B.  93 ;  70 
L.  J".  Q.  B.  61 ;  83  L.  T.  472  ;  17  T.  L.  R.  54 ;  Great  Northern  Bail.  Co. 
v.  Dawson,  [1905]  1  K.  B.  331 ;  74  L.  J.  K.  B,  271 ;  92  L.  T.  145 ;  21 
T.  L.  B.  193 ;  Penn  v.  Spiers  &  Pond,  [1908]  1  K.  B.  766 ;  77  L.  J. 
K.  B.  542;  98  L.  T.  541;  Dothie  v.  McAndrew  &  Co.,  [1908]  1  K.  B. 
803  ;  77  L.  J.  K.  B.  388  ;  98  L.  T.  495  ;  24  T.  L.  E.  326  ;  Bosenqvist  v. 
Bowring,  [1908]  2  K.  B.  108 ;  77  L.  J.  K.  B.  545 ;  98  L.  T.  773 ;  24 
T.  L.  B.  504. 

(g)  Bortick  v.  Head,  Wrightson  &  Co.,  53  L.  T.  909  ;  2  T.  L.  B.  103. 

(h)  [1896]  1  Q.  B.  453 ;  65  L.  J.  Q.  B.  330;  74  L.  T.  196. 
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the  maximum  is  three  years'  earnings  or  $2000 ;  and  in  the  Yukon,  three 
years'  earnings  or  $2500 :  see  Appendix,  pp.  963—4  and  957.  Under  the 
New  Brunswick  Act,  8  Edw.  7,  c.  31,  Appendix,  pp.  948—9,  the  defendants 
may  recover:  (a)  where  death  results  from  the  injury,  three  years' 
earnings  not  exceeding  $1500 ;  and  (b)  in  the  case  of  total  or  partial 
capacity,  not  more  than  half  earnings,  or  $10  per  week  for  not  longer 
than  100  weeks. 

The  Ontario,  Act  gives  the  mother  of  an  infant  who  has  suffered  injury 
not  resulting  in  death  no  right  of  action  for  services  or  expenses ;  Wilson 
v.  Boulter,  26  Ont.  A.  R.  184. 
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services,  was  decided  to  be  of  too  vague  a  character  to  be 
the  subject  of  pecuniary  valuation. 

No  Penalty  Recoverable.— It  must  also  be  noticed1 
that  the  Act  itself  provides  (s.,5)  that  no  penalty  can! 
be  claimed  under  any  Act  of  Parliament  when,  in  respectj 
of  the  same  injury,  an  action  has  been  brought  under 
the  Employers'  Liability  Act,  and  further  that  if  a 
statutory  penalty  has  been  claimed,  and  paid,  before  the 
action  is  brought,  this  does  not  constitute  a  bar  to  the 
action,  although  the  penalty  paid  must  be  deducted  from 
the  damages  awarded  (i)  (43). 

It  follows  from  this  section,  and  the  decision  in  Groves 
v.  Wimborne,  ante,  p.  7,  that  the  fact  of  a  statute  im- 
posing a  penalty  for  the  breach  of  its  provisions  does  not 
prevent  a  workman  who  has  suffered  personal  injury 
owing  to  such  breach  from  bringing  an  action  for  com- 
pensation either  at  common  law  or  under  the  Employers' 
Liability  Act,  1880  (44). 

Where  there  has  been  a  breach  of  the  Factory  Acts, 
to  which  a  penalty  is  attached,  the  fact  that  a  workman 
injured  thereby  was  guilty  of  such  amount  of  contributory 
negligence  as  would  disentitle  him  to  recover  damages 
for  such  breach,  does  not  prevent  the  penalty  being 
inflicted  upon  the  employer.  This  is  so,  even  where 
the  workman  who  might  be  entitled  to  part  of  the  penalty 
under  the  statute  is  by  his  conduct  disentitled  to  receive 
it  (Blenhinsop  v.  Ogclen  (k)). 

(i)  As  to  a  statutory  penalty  for  negligsnoe  causing  injury,  see  the 
Factory  and  Workshop  Act,  1901,  s.  136 ;  Coal  Mines  Eegulation  Act, 
1887  (50  &  51  Vict.  u.  58),  a.  70;  Metalliferous  Mines  Eegulation  Act, 
1872  (35  &  36  Vict.  o.  77),  s.  38. 

(k)  [1898]  1  Q.  B.  783  ;  67  L.  J.  Q.  B.  537 ;  78  L.  T.  554. 

Canadian  Notes. 

(43)  Section  12  of  the  Ontario  Act,  s.  11  of  the  British  Columbia  Act, 
s.  8  of  the  Manitoba  Act,  s.  10  of  the  Nova  Scotia  Act,  s.  9  of  the  New 
Brunswick  Act,  and  s.  11  of  the  Yukon  Ordinance  are  in  similar  terms, 
so  far  as  the  local  legislatures  have  power  to  enact  (see  Appendix, 
post).  Qucere  whether  both  compensation  under  the  Provincial  Act 
and  a  penalty  under  a  Dominion  Act  can  be  recovered  ? 

(44)  Wilson  v.  Lincoln  Paper  Mills  Manufacturing  Co.,  9  0.  L.  R. 
119 ;  Love  v.  New  Fairview  Corporation,  10  B.  0.  B.  330 ;  and  see  cases, 
supra,  p.  8,  note  11. 
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CHAPTER  III. 

EMPLOYERS'  LIABILITY  ACT,  1880. 
(43  &  44  Vict.  c.  42.)  (45) 

Scope  of  Employers'  Liability  Act  Misunderstood.— 

The  scope  and  effect  of  the  Employers'  Liability  Act  of 
1880  has  been  greatly  misunderstood.  Before,  and  for 
some  time  after,  its  passing  it  was  looked  upon  with 
something  like  terror,  and  spoken  of  as  a  measure  of 
such  revolutionary  tendency  as  likely  to  seriously  dis- 
turb the  trade  of  the  country.  Such  fears  were  always 
Canadian  Notes. 

(45)  See  p.  38,  note  41.  The  corresponding  Acts  now  in  force  are  as 
follows : — 

Ontario:  '' The  Workmen's  Compensation  for  Injuries  Act,"  R  S  0 
1897,  c.  160,  and  62  Vict.  (2)  1899,  c.  18  :  Appendix,  pp.  960  and  97o! 
Nova  Scotia  :  "  The  Employers'  Liability  Act,"  R.  S.  N.  S.,  1900,  u.  179  : 
Appendix,  p.  955.  New  Brunswick :  "  The  Workmen's  Compensation 
for  Injuries  Act,"  C.  S.  N.  B.,  1903,  c.  146,  and  amending  Acts  7  Edw.  7, 
c.  26,  and  8  Edw.  7,  c.  31 :  Appendix,  p.  946.  Manitoba :  "  The  Work- 
men's Compensation  for  Injuries  Act,"  R.  S.  M.,  1902,  c.  178  :  Appendix, 
p.  940.  British  Columbia :  "  The  Employers'  Liability  Act,"  R.  S.  B.  C, 
1897,  c.  69 :  Appendix,  p.  960,  notes.  Yukon  Territory :  "  Employers' 
Liability  Ordinance,"  c.  5  of  1908.  Alberta  and  Saskatchewan  :  "  The 
Workmen's  Compensation  Ordinance  "  of  the  North- West  Territories, 
v.  13  of  1900  (see  Gen.  Ord.,  1905,  p.  1262 :  Appendix,  p.  953). 

Quebec :  The  law  on  this  subject  is  contained  in  Articles  1053—1056 
of  the  Civil  Code ;  see  Appendix,  pp.  973 — 4,  and  Beauchamp's  Civil  Code. 
In  reference  to  Quebec  Law,  Davidson,  J.,  said  (in  Lavoie  v.  Drapeau, 
31  L.  C.  Jurist,  331,  at  p.'334) :  "The  French  goes  much  beyond  the 
English  law  in  imposing  responsibility  upon  employers.  .  .  .  Our 
jurisprudence  has  drawn  its  inspiration  from  both  systems,  and  repre- 
sents the  moderate  ideas  of  both." 

As  to  the  application  of  provincial  enactments  to  Dominion  corpora-  - 
tions,  see  Canada  Southern  Bail.  v.  Jackson,  17  S.  C.  R.  316 ;  4  Cart. 
451 ;  Miller  v.  Grand  Trunk  Bail.,  Q.  R.  12  K.  B.  1 ;  34  S.  C.  R.  45  ; 
(1906)  A.  C.  187  ;  Monkhouse  v.  Grand  Trunk  Bail.,  8  Ont.  A.  R.  637; 
3  Cart.  289 ;  Zimmerv.  Grand  Trunk  Bail.,  21  O.  R.  628 ;  19  Ont.  A.  R. 
693 ;  Conger  v.  Grand  Trunk  Bail.,  13  O.  R.  160 ;  Levesgue  v.  New 
Brunswick  Bail.  Co.,  29  N.  B.  R.  588 ;  McArthur  v.  Northern  and 
Pacific  Junction  Bail.,  15  O.  R.  733 ;  17  Ont.  A.  R.  86 ;  Fmdlay  v. 
C.  P.  B.,  5  Terr.  L.  R.  143  ;  2  C.  By.  C.  380 ;  and  see  note,  ibid.,  p.  383 ; 
Crawford  v.  Tilden,  13  O.  L.  R.  169  ;  14  O.  L.  R.  572  ;  and  Canadian 
Pacific  Bail.  v.  Bonsecours,  1899,  A.  C.  367  ;  Clegg  v.  Grand  Trunk  Bail. , 
10  O.  R.  708. 
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groundless,  and  have  certainly  never  been  realised.  They 
generally  arose  from  a  very  imperfect  knowledge  of  the 
existing  law,  and  of  the  end  aimed  at  by  the  Act.  In 
reality  the  only  object  of  the  Act  was  to  deprive  an 
employer — and  this  only  to  a  limited  extent — of  the  right 
to  set  up  the  defence  of  common  employment  when  sued 
by  a  workman  who  had  received  personal  injury. 

Real  Effect  of  Act. — The  effect  of  the  change  effected 
by  the  statute  is  well  stated  by  A.  L.  Smith,  J.,  in  his 
judgment  in  the  case  of  Weblin  v.  Ballard  (a),  thus : 
"  The  workman,  when  he  sues  his  master  under  the 
provisions  of  the  Act  for  any  of  the  five  matters  desig- 
nated in  it,  shall  be  in  the  position  of  one  of  the  public 
suing,  and  shall  not  be  in  the  position  a  servant  thereto- 
fore was,  when  he  sued  his  master ;  in  other  words,  that 
the  master  shall  have  all  the  defences  he  theretofore  had 
against  any  of  the  public  suing  him,  but  shall  not  have 
the  special  defences  (6)  he  theretofore  had  when  sued  by 
his  servant." 

No  special  privilege  is  given  either  to  the  workman  or 
his  representatives.  By  the  very  words  of  the  Act  (s.  1) 
he  and  they  are  to  have,  in  cases  where  the  Act  applies, 
"  the  same  right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  had  not  been  a  work- 
man of  nor  in  the  service  of  the  employer,  nor  engaged 
in  his  work." 

As  stated  by  Bowen,  L.J.,  in  the  case  of  Thomas  v. 
Quartermaine  (c)  :  "  An  enactment  which  distinctly  de- 
clares that  the  workman  is  to  have  the  same  rights  as  if 
he  were  not  a  workman,  cannot,  except  by  violent  dis- 
tension of  its  terms,  be  strained  into  an  enactment  that 
the  workman  is  to  have  the  same  rights  as  if  he  were  not 
a  workman,  and  other  rights  in  addition." 

(a)  17  Q.  B.  D.  125 ;  55  L.  J.  Q.  B.  395  ;  54  L.  T.  532. 
(6)  This  should  be  defence,  for  there  is  only  one  defence,  viz.  that  of 
common  employment,  of  whioh  the  Act  deprives  him. 
(c)  18  Q.  B.  D,  685 ;  56  L,  J.  Q.  B,  341 ;  57  L.  T,  537 ;  3  T.  L.  R.  495. 
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It  consequently  follows  that  the  same  defences,  and  to 
the  same  extent,  are  open  to  the  employer  that  would  be 
open  to  him  were  the  action  brought  against  him  by  a 
stranger,  and  this  in  addition  to  defences  declared  by 
the  Act  itself. 

This  naturally  leads  to  the  consideration  what  are  the 
defences  which  could  be  set  up  by  an  employer  to  an 
action  brought  against  him  by  a  stranger,  i.e.  by  one 
not  connected  with  him  by  any  contract  of  service.  This 
enquiry  we  propose  to  deal  with,  and  then  to  treat  of  the 
various  questions  necessary,  to  be  considered  by  a  work- 
man or  his  advisers  before  bringing  an  action  under  the 
Employers'  Liability  Act,  1880,  and  which,  for  the  sake 
of  convenience,  we  treat  of  interrogatively  in  sections, 
each  containing  an  inquiry  or  query  of  importance.  As 
it  has  been  found  impossible  to  follow  this  course  in  such 
a  way  as  that  each  inquiry  shall  exhaust  the  subject  of 
which  it  deals,  it  is  recommended  to  the  professional 
reader,  contemplating  bringing  or  defending  an  action, 
that  he  should  at  all  events  glance  at  all  the  inquiries 
before  he  takes  any  step  in  the  action. 

1.— Would  the  Plaintiff  have   been   entitled  if  he 

HAD    BEEN    A    StKANGEB ? 

Or,  in  other  words  :  If  the  plaintiff  had  not  been 
in  the  defendant's  employment  at  the  time  he  sus- 
tained the  injury,  would  he  have  had  a  good  cause 
of  action  ? 
Any  defence  which  could  be  set  up  against  a  member 
of  the  public,  suing  in  respect  of  negligence,  may  be  set 
up  as  an  answer  to  an  action  under  this  Act.     The  most 
usual  of  these  defences  are : 

(a)  That  the  act  of  the  servant  causing  the  injury  was 

committed  wilfully. 

(b)  That  the  servant,  when  he  occasioned  the  injury,  was 

not  acting  within  the  scope  of  his  employment. 
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(c)  That  the  injury  was  unavoidable,  or  not  caused  by 

negligence. 

(d)  That  the  injured  person  ivas  a  trespasser,  or  mere 

licensee. 

(e)  That    the    injured   person    was    himself  guilty   of 

negligence  contributing   to   bring   about  his    own 
injury. 

(f)  That  the  injured  person  voluntarily  took  the  risk  of 

that  which  caused  the  injury.     "  Volenti  non  fit 
injuria." 


(a)   Wilful  act. 

The  general  rule  is  that  the  master  is  never  liable  for 
the  wilful  wrongdoing  of  his  servant,  not  committed  in 
the  furtherance  of  the  master's  interests. 

If  it  can  be  shown  that  the  servant  was  acting  without 
his  master's  authority,  either  express  or  implied,  and 
that  he  caused,  the  injury  to  gratify  his  own  personal 
spite  or  feeling,  and  not  merely  to  further  his  master's 
interests  by  wrong,  the  action  can  be  brought  against 
the  servant  himself,  but  not  against  his  master  id)  (16). 

One  action  at  the  least  (unreported)  brought  under 
this  Act  has  failed,  upon  the  ground  that  the  act  of  the 
servant  causing  the  injury  was  wilful.  The  arguments 
in  the  case  were  amusing,  although  the  injury  was  a 
serious  one.  The  action  was  brought  against  a  master 
stevedore,  alleging  negligence  on  the  part  of  his  foreman 
in  the  course  of  the  superintendence  of  the  work.  The 
plaintiff  was  one  of  the  gang  of  stevedores,  and  was 
working  in  the  hold  of  a  vessel,  and  apparently  not  to 
the  foreman's  satisfaction.  The  foreman  then  said  to  a 
man  standing  by  him  on  the  deck,  "  Get  hold  of  a  block 

of  wood,  and  chuck  it  down  on  his head."     This 

(d)  Croft  v.  Alison,  i  B.  &  A.  590 ;  WManus  v.  Cricket,  1  East,  106. 

Canadian  Notes. 
(46)  Both  v.  Canadian  Pacific  Bail,,  &  0.  By.  0.  288. 
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order  was  obeyed  only  too  promptly  and  literally,  and 
a  large  block  of  wood,  about  ten  to  fifteen  pounds  in 
weight,  thrown  down,  fracturing  the  skull  of  the  un- 
fortunate labourer.  A  Divisional  Court  held  the  employer 
not  liable,  and  probably  few  will  question  the  correctness 
of  the  decision. 


(b)  Servant  acting  outside  scope  of  authority. 

If  the  servant,  in  causing  the  injury,  was  acting 
outside  the  scope  of  his  employment,  the  master  is  not 
responsible. 

This  does  not  mean  that  the  master  is  exonerated 
merely  from  the  fact  that  the  servant  was  doing  what 
he  was  forbidden  to  do  (47).  The  true  rule  is,  as  stated  by 
Cockbubn,  C.J.,  in  Storey  v.  Ashton  (e),  where  he  says, 
"  The  master  is  responsible  only  so  long  as  the  servant 
can  be  said  to  be  doing  the  act,  in  the  doing  of  which 
he  is  guilty  of  negligence  in  the  course  of  his  employ- 
ment as  servant.  I  am  far  from  saying  that  if  a  servant, 
when  driving  on  his  master's  business,  took  a  somewhat 
longer  road  than  necessary,  that  owing  to  this  deviation, 
he  would  cease  to  be  in  the  employment  of  the  master, 
so  as  to  divest  the  latter  of  all  liability ;  in  such  cases  it 
is  a  question  of  degree  how  far  the  deviation  could  be 
considered  a  separate  journey." 

In  the  above  case  it  was  held  that  a  servant  who  ought 
to  have  driven  his  master's  cart  direct  from  the  Minories 
to  Blackheath  and  back,  yet  on  his  way  home  made  a 
detour  to  perform  an  errand  for  a  friend  of  his  own,  and 
whilst  on  such  detour  injured  the  plaintiff,  could  not 
make  his  master  liable,  as  he  was  not  at  the  time  acting 
within  the  scope  of  his  employment. 

(e)  L.  E.  4  Q.  B.  476 ;  38  L.  3.  Q.  B.  223. 

Canadian  Notes. 

(47)  Bead  v.  McOimey,  86  N.  B.  B.  513,     But  see  Alexander  v. 
Miles,  7  0.  L.  B.  103. 
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Upon  the  same  subject,  Maulb,  J.,  said  (/)  :  "  The' 
master  is  liable  even  though  the  servant,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  deviation  or  a  failure 
to  perform  it  in  the  strictest  and  most  convenient  manner. 
But  where  the  servant,  instead  of  doing  that  which  he  was 
employed  to  do,  does  something  which  he  is  not  employed 
to  do  at  all,  the  master  cannot  be  said  to  do  it  by 
his  servant."  In  Sanderson  v.  Collins  (g),  where  the 
defendant's  coachman  took  out  a  carriage  for  his  own 
purposes  and  without  the  defendant's  knowledge,  which 
had  been  lent  by  the  plaintiff  to  the  defendant,  it  was 
held  that  defendant  was  not  liable  for  injury  to  the 
carriage  sustained  during  this  time. 

The  same  principle  was  applied  by  a  Divisional  Court 
in  Harris  v.  Fiatt  Motors,  Limited  (li),  where  a  motor 
car  driver,  wishing  to  ascertain  what  was  wrong  with 
the  car,  surrendered  the  driving  of  the  car  to  another 
man.  The  decision  was  eventually  overruled  by  the 
Court  of  Appeal,  chiefly  on  the  ground  that  the  point 
taken  in  the  Divisional  Court  had  not  been  relied  on  in 
the  County  Court. 

A  high  legal  authority,  Parke,  B.,  applies  the  same 
principle,  to  decide  the  master's  liability,  in  the  case  of 
Joel  v.  Morrison  (i),  saying:  "If  he  -(the  servant)  was 
going  out  of  his  way  against  his  master's  implied  com- 
mands when  driving  on  his  master's  business  he  will 
make  his  master  liable,  but  if  he  was  going  on  a  frolic  of 
his  own,  without  being  at  all  on  his  master's  business, 
the  master  will  not  be  liable  "  (48).  See  also  Coupe  Co.  v. 
Maddick  (k). 

(/)  Mitchell  v.  Crassweller,  13  C.  B.  237;  1  W.  B.  153. 
(g)  [1904]  1  K.  B.  628 ;  73  L.  J.  K.  B.  358 ;  90  L.  T.  243 ;  20  T.  L.  B. 
249. 
(h)  22  T.  L.  B.  556 ;  in  Court  of  Appeal,  23  T.  L.  E,  504. 
(i)  6  C.  &  P.  503. 
(k)  [1891]  2  Q.  B.  413 ;  60  L,  J.  Q.  B.  676 ;  65  L.  T.  489. 

Canadian.  Notes. 

(48)  In  Merritt  v.  Hejoemstal,  38  N.  B.  E.  91 ;  25  S.  0.  E.  150 ;  a  driver 
employed  to  deliver  parcels  went  home  to  his  supper  before  completing 


Servant  acting  outside  Scope  op  Authority.    49 

In  strict  conformity  with  the  principle  last  mentioned 
was  the  decision  in  Barns  v.  Poulsom  (l).  In  this  case 
a  stevedore  who  was  engaged  to  load  a  vessel  with  iron 
rails,  employed  a  foreman  whose  duty  was  to  carry  the 
rails  from  the  quay  to  the  ship  after  they  were  placed 
upon  the  quay  by  the  carman.  The  carman  not  un- 
loading to  the  foreman's  satisfaction,  the  foreman  got 
into  the  cart  and  himself  threw  the  rails  out,  and  in  so 
doing  caused  injury  to  a  passing  stranger.  In  this  case 
it  was  contended,  that  as  the  foreman  was  doing  what 
was  in  nowise  within  the  terms  of  his  contract  with  his 
employer,  he  could  not  be  said  to  be  acting  within  the 
scope  of  his  employment.  It  was  held,  however,  that 
although  he  might  have  exceeded  his  strict  duties,  he 
was  yet  acting  within  the  scope  of  employment,  and 
made  his  employer  responsible  (49). 

In  all  cases  the  question  would  appear  to  be  one  of 
fact,  as  to  whether  the  servant  at  the  time  he  caused  the 
injury  was  acting  entirely  outside  his  master's  business, 
or  was  only,  whilst  engaged  in  such  business,  doing  an 
act  unnecessary  for  the  master's  service,  and  which  had 
been   expressly  or  impliedly  forbidden  by  the  master. 

II)  L.  R.  8  C.  P.  563 ;  42  L.  J.  C.  P.  302 ;  29  L.  T.  329.  See  also  Hatch 
v  London  and  North  Western  Bail.  Co.,  15  T.  L.  R.  246;  Knight  v. 
North  Metropolitan  Tram.  Co.,  78  L.  T.  227 ;  14  T.  L.  R.  286  ;  Jones  v. 
Scullard,  67  L.  J.  Q.  B.  895 ;  79  L.  T.  386;  14  T.  L.  R.  580;  Beard  v. 
London  General  Omnibus  Co.,  [1900]  2  Q.  B.  530;  69  L.  J.  Q.  B.  895 ; 
83  L  T  362 ;  16  T.  L.  R.  499 ;  Engelhart  v.  Farrant,  [1897]  1  Q.  B.  240  ; 
67  L.  J.  Q.  B.  122  ;  75  L.  T.  617 ;  13  T.  L.  R.  81. 

Canadian  Motes. 

delivery,  and  it  was  held  that  when  he  afterwards  started  to  complete 
his  work  he  was  at  once  engaged  in  his  master's  service.  Compare 
Wills  v.  Belle  Ewart  Ice  Co.,  12  0.  L.  R.  526.  Under  Article  1054  o£ 
the  Quebec  Code,  the  employer  is  responsible  for  damage  caused  by 
servants  and  workmen  "  in  the  performance  of  the  work  for  which  they 
are  employed."  See  Turcotte  v.  Ryan,  Q.  R.  15  K.  B.  472  ;  39  S.  C.  R.  8. 
(49)  Compare  Forsythe  v.  Canadian  Pacific  Bail.,  10  0.  L.  R.  73 ; 
4  C.  Ry.  C.  402.  In  Graham  v.  Toronto  Grey  and  Bruce  Bail.,  23 
V.  C.  C.  P.  541,  the  defendant  railway's  contract  was  to  carry  materials 
only  and  they  were  held  not  liable  for  damage  to  the  contractor's  work- 
man' as  their  conductor,  in  permitting  the  workman  to  get  upon  the 
train,  was  not  acting;  within  the  scope  of  his  employment ;  and  see 
Cunningham  v.  Grand  Trunk  Bail.,  31  U.  C.  R.  350. 

E.L.  E 
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In  the  former  case  he  cannot  make  his  master  liable; 
in  the  latter  he  may  do  so. 

The  latter  part  of  this  proposition  is  strongly  illus- 
trated by  the  case  of  Limpus  v.  London  General  Omnibus 
Co.  (m)  (50).  In  that  case  an  omnibus  driver,  contrary  to 
the  express  commands  of  his  company,  endeavoured  to 
race  the  plaintiff's  omnibus  and  obstruct  its  passage, 
whereby  the  plaintiff's  omnibus  was  overturned.  The 
Court  of  Exchequer  Chamber,  by  a  majority,  held  the 
defendant  company  liable  for  the  act  of  the  driver, 
virtually  deciding,,  that  although  the  servant's  act  was 
forbidden  by  the  employers,  it  was  nevertheless  not  so 
entirely  outside  the  scope  of  the  servant's  authority 
as  to  become  his  act  alone,  and  not  the  act  of  the 
master. 

The  question  whether  or  not  the  act  of  the  servant 
which  is  disavowed  by  his  master,  was  done  within  the 
scope  of  the  authority,  is  a  question  for  the  jury  (n). 

It  may  be  of  assistance  in  deciding  the  question,  as 
to  whether  the  act  causing  the  injury  really  was  entirely 
outside  the  master's  business,  to  discover  the  condition 
of  mind  or  intention  of  the  servant  himself.  Could  the 
servant,  although  he  might  know  that  he  had  not  been 
employed  to  do  such  act,  or  to  do  it  in  such  manner, 
yet  reasonably  have  thought  that  in  so  doing  he  was 
really  acting  for  his  master,  and  not  for  himself?  If 
this  were  so,  it  is  believed  that  it  would  be  by  no 
means  an  unimportant   element  in  fixing  the  master 

(m)  1  H.  &  C.  526  ;  32  L.  J.  Exch.  34. 

(n)  Giles  v.  Taff  Vale  Bail.  Co.,  2  El.  &  Bl.  822. 

Canadian  Notes. 

(50)  This  case  was  cited  by  Gwynhu,  J.,  in  Stott  v.  Grand  Trunk 
Bail.,  24  U.  0.  C.  P.  347,  at  p.  352 :  as  authority  for  the  proposition  that 
"  the  unnecessary,  wanton,  reckless,  and  improper  character  of  the  act 
would  not  relieve  the  defendants,  if  it  was  done  by  their  servants  in 
the  course  of  their  service  and  employment  and  for  the  purpose,  although 
ignorantly,  of  promoting  the  object  of  the  employment  in  which  they 
were  engaged."  And  see  Hammond  v.  Grand  Trunk  Bail.,  9  O.  L  B 
64  ;  4  G.  Ey.  O.  232,  and  note  51, 
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with  liability,  although  we  do  not  assert  that  it  would 
be  of  itself  sufficient  (o). 

The  difficulty  in  cases  such  as  Limpus  v.  London 
General  Omnibus  Co.  arises  from  a  probability  that  a 
motive  prompting  the  act  complained  of  may  be  a  mixed 
one,  viz.  in  part  a  desire  to  forward  the  employer's  interest 
and  in  part  to  gratify  a  feeling  of  irritation  or  vexation 
in  the  mind  of  the  servant.  It  is  believed  that  in  such  a 
case  if  an  effective  motive,  though  not  the  only  one,  is 
to  promote  the  employer's  interest,  the  servant  is  not 
acting  outside  the  scope  of  his  authority  to  an  extent 
sufficient  to  relieve  the  master  from  responsibility. 

Though,  as  before  stated,  the  master  is  not  generally 
liable  for  the  criminal  act  of  the  servant,  there  are  eases 
which  establish  that  the  liability  may  exist  notwith- 
standing that  the  act  is  of  a  criminal  character.  Thus, 
in  Dyer  v.  Munday  (p),  a  manager  of  a  furniture 
dealer  was  guilty  of  assault  in  the  course  of  attempting 
to  regain  possession  of  some  of  his  employer's  furniture. 
The  employer  was  held  liable  notwithstanding  that  the 
assault  was  a  criminal  offence  and  that  the  servant 
had  been  released  from  any  civil  consequences  under 
24  &  25  Vict.  c.  100,  s.  55  (51).  With  this  may  be  compared 
the  case  of  Cheshire  v.  Bailey  (q),  where  the  criminal  act 

(o)  See  further,  Poultcm  v.  London  and  South  Western  Bail.  Co.,  36 
L.  J.  Q.  B.  294 ;  Mitchell  v.  Crassweller,  13  C.  B.  237 ;  Whatman  v. 
Pearson,  L.  R.  3  C.  P.  422,  which  ease  is  somewhat  irreconcilable  with 
the  others ;  Whiteley  v.  Pepper,  2  Q.  B.  D.  276 ;  Bayner  v.  Mitchell, 
2  C.  P.  D.  357  ;  Bayley  v.  Manchester,  Sheffield  and  Lincolnshire  Bail. 
Co.,  L.  R.  8  C.  P.  148 ;  42  L.  J.  G.  P.  78 ;  Seymour  v.  Greenwood,  6 
H.  &  N.  359 ;  Stevens  v.  Woodward,  6  Q.  B.  D.  318 ;  50  L.  J.  Q.  B.  231 ; 
44  L.  T.  153  ;  GwilUam  v.  Twist,  [1895]  2  Q.  B.  84  ;  64  L.  J.  Q.  B.  474 ; 
72  L.  T.  579  ;  11  T.  L.  R.  415. 

(p)  [1895]  1  Q.  B.  742 ;  64  L.  J.  Q.  B.  448  ;  72  L.  T.  448 ;  11  T.  L.  R. 
282. 

(2)  [1905]  1  K.  B.  237;  74  L.  J.  K.  B.  176  ;  92  L.  T.  142  ;  21  T.  L.  R. 
130. 
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(51)  In  Adams  v.  National  Electric  Tramway  Co.,  3  B.  C.  R.  199, 
the  defendants  were  held  liable  for  an  assault  by  their  tramway  con- 
ductor upon  a  passenger.  See  also  McSorley  v.  City  of  St.  John,  20 
N.  B.  R.  479;  6  S.  O.  R.  531,  and  Thomas  v.  Canadian  Pacific  Bail.,  14 
0.  L.  R.  55,  as  to  liability  for  the  act  of  a  servant  in  procuring  an  arrest. 
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was  committed  entirely  for  the  benefit  of  the  servant 
himself ;  and  Citizens  Life  Assurance  Co.  v.  Brown  (r), 
where  an  employer  was  held  responsible  for  an  un- 
authorised libel  published  by  the  servant  in  the  course  of 
his  employment. 

The  Scottish  decisions  are  generally  in  accord  with 
those  pronounced  in  the  English  courts.  Thus,  in 
Ellis  v.  National  Free  Labour  Association  (s),  the  master 
was  held  liable  for  a  slander  uttered  by  his  servant 
whilst  acting  in  his  master's  interest  though  without 
special  instructions.  See  also  O'Brien  v.  Enrico  Arbib 
&  Co.  (t),  and  Mackenzie  v,  Cluny  Hill  Hydropathic 
Co,  («). 


(e)  That  the  injury  was  unavoidable  or  not  caused 
by  negligence. 

Where  a  master  takes  all  such  precautions  as  a  man 
of  ordinary  prudence  and  skill,  exercising  reasonable 
foresight,  would  use  to  avert  danger,  he  is  not  respon- 
sible because  he  may  have  omitted  some  possible  pre- 
caution, which  the  after  events  suggest  he  might  have 
resorted  to  (52). 

This  rule,  which  limits  the  direct  liability  of  a  master, 
equally  protects  him  if  injury  is  caused  through  his 
servant  not  taking  every  possible  precaution. 

A  person  is  not  responsible  for  latent  defects  in 
machinery,    which    could    not    have    been    discovered 

(r)  [1904]  A.  C.  427 ;  73  L.  J.  P.  C.  102  ;  90  L.  T.  739 ;  20  T.  L.  B 
497. 

(s)  7  F.  629. 

\t)  44  S.  L.  E.  686. 

(u)  [1908]  S.  O.  200 ;  45  S.  L.  B.  139. 

Canadian  Notes. 

(52)  In  Wood  v.  Canadian  Pacific  Bail.,  6  B.  C.  B.  561  •  30  S  C  R 
110,  it  was  held  that  the  railway  was  not  liable  for  an  injury  caused  to 
a  workman  by  reason  of  weeds  and  grass  having  been  allowed  to  grow 
on  a  side  track.  & 
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previously  to  the  accident,  for  such  cases  are  regarded  as 
inevitable  (x)  (53). 

Likewise,  if  the  injury  was  occasioned  by  the  act  of 
God,  as  through  lightning  or  tempest,  or  by  the  King's 
enemies,  it  is  regarded  as  inevitable  accident,  and  the 
master  is  not  liable.  For  an  event  to  be,  in  the  legal 
sense  of  the  term,  an  act  of  God,  it  is  not  necessary 
that  it  should  never  have  happened  before,  but  it  is 
sufficient  that  its  happening  could  not  reasonably  have 
been  anticipated  (y)  (54). 

By  the  King's  enemies  are  meant  the  public  enemies 
of  a  reigning  sovereign,  and  not  mere  private  rioters  or 
depredators  who  may  be  making  war  against  the  peace 
of  the  Sovereign  in  his  own  dominions  (z).  Although 
such  persons  do  not  come  under  the  term  "King's 
enemies,"  yet  any  such  acts,  if  amounting  to  vis  major, 
would  absolve  a  defendant  sued  for  personal  injury 
either  by  a  stranger  or  one  of  his  own  servants,  upon 
the  ground  that  the  actions  must  be  founded  upon 
negligence,  which  in  such  a  case  would  be  absent. 

All  actions  for  damages  for  personal  injury  in  the 
absence  of  a  contract  must  be  founded  upon  the  breach 
of  a  duty  owed  to  the  person  suffering  the  injury. 
Where  there  has  been  no  breach  of  the  only  duty  which 

(x)  Readhead  v.  Midland  Bail.  Co.,  L.  E.  2  Q.  B.  412 ;  L.  B.  4  Q.  B. 
(Ex.  Ch.)  379  ;  Richardson  v.  Great  Eastern  Bail.  Co.,  1  C.  P.  D.  342  ; 
Stokes  v.  Eastern  Counties  Bail.  Co.,  2  P.  &  F.  691. 

(y)  Nitrate-Phosphate  Chemical  Go.  v.  London  and  St.  Katherine's 
Dock  Co.,  9  Oh.  D.  503  ;  Vaughan  v.  Taff  Vale  Bail.  Co.,  5  H.  &  N.  679. 

(2)  Bussell  v.  Niemann,  17  0.  B.  (n.s.)  163. 
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(53)  Badgerow  v.  Grand  Trunk  Bail.,  19  0.  B.  191. 

(54)  In  Canadian  Pacific  Bail.  v.  GhaUfoux,  M.  L.  B.  3  Q.  B.  324 ; 
22  S.  0.  B.  721,  it  was  held  that  the  railway  was  not  responsible  for 
the  breaking  of  a  rail  due  to  the  severity  of  the  olimate ;  and  see 
Bailey  v.  Gates,  11  B.  C.  B.  62,  and  Nordheimer  v.  Alexander,  M.  L.  B. 
3  S.  C.  283  and  6  Q.  B.  402 ;  19  S.  C.  B.  248.  In  Great  Western  Bail. 
v.  Braid,  1  Moo.  (P.  C.)  N.  S.  101,  and  in  Quebec  £  Lake  St.  John  Bail. 
v.  Julien,  37  S.  0.  B.  632 ;  6  C.  By.  C.  54,  it  was  held  that  the  subsidence 
of  railway  embankments  was  primd  facie  evidence  of  negligent  con- 
struction, and  was  not  shown  to  be  due  to  causes  which  should  not 
have  been  foreseen  and  guarded  against. 
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in  such  circumstances  the  law  imposes,  viz.  the  duty  to 
take  reasonable  care  either  on  the  part  of  the  person 
unfortunately  occasioning  the  injury,  or  his  superior 
answerable  for  his  default,  there  can  be  no  legal 
liability  (55). 


(d)  That  the  injured  person  was  a  trespasser,  or 
mere  licensee. 

If  the  plaintiff  met  with  his  injury  at  a  place  where 
he  either  had  no  business  to  be,  or  where  he  was  to 
suit  his  own  convenience,  and  with  the  mere  licence 
of  the  defendant,  he  cannot  recover  if  injured  either 
by  the  defendant's  own  negligence,  or  by  that  of  his 
servants  (a)  (56). 

A  wilful  trespasser  cannot  recover,  for  the  law  gives 
no  compensation  to  wrongdoers. 

The  reason  for  this  is,  that  negligence  being  only 
a  breach  of  duty  which  the  law  attaches  to  certain 

(a)  Sullivan  v.  Waters,  14  Ir.  C.  L.  B.  (n.b.)  460. 

Canadian  Motes. 

(55)  Where  the  deceased,  a  skilled  electrician,  had  undertaken  to 
put  the  defendants'  plant  in  order,  the  failure  to  discover  defective  in- 
sulation which  caused  his  death  was  attributed  to  the  deceased,  and  it 
was  held  that  there  had  been  no  breach  of  duty  by  the  defendants ; 
Davidsons.  Stuart,  14  Man.  B.  74 ;  34  S.  C.  B.  215.  There  is  no  liability 
for  a  railway  accident  due  to  a  misunderstanding  on  the  part  of  the 
workmen;  Harrigan  v.  Oranby  Consolidated,  14  B.  C.  B.  89;  and  see 
Black  v.  Ontario  Wheel  Co.,  19  0.  B.  578,  and  Headford  v.  McGlary 
Manufacturing  Co.,  23  0  B.  335 ;  21  Ont.  A.  B.  164 ;  24  S.  C.  B.  291. 

(56)  In  McShane  v.  Toronto  Hamilton  <&  Buffalo  Bail.,  31  O.B.  185, 
it  was  held  that  the  trespasser,  an  infant  of  twelve  years  of  age,  could 
not  recover.  Compare  Makins  v.  Pig'goti,  29  S.  C.  B.  188.  The  question 
of  a  special  duty  in  the  case  of  things  likely  to  allure  children  was  dis- 
cussed in  Smith  v.  Hayes,  29  0.  B.  283.  To  force  a  child  to  jump  off  a 
moving  train  is  negligence,  even  though  the  child  has  no  right  to  be 
there ;  Martin  v.  The  Queen,  2  Exch.  Ct.  B.  328  (reversed  on  another 
ground,  20  S.  C.  B.  240).  In  Blackmore  v.  Toronto  Street  Bail.,  38  U.  C.  B. 
172,  it  was  held  that  a  newsboy  selling  papers  in  a  street  car,  being  a 
mere  licensee,  must  take  the  car  as  he  found  it,  and  had  no  right  of 
action  for  the  oompany's  negligence  in  not  supplying  a  step.  In 
Carroll  v.  Freeman,  23  0.  B.  283,  it  was  held  that  to  allow  a  ohild  of 
eight  to  ride  on  a  mowing  machine  was  negligence,  and  that  it  was  not 
material  whether  he  was  a  mere  licensee  ;  and  see  Sheermanv.  Toronto 
Qrey  and  Bruce  Bail.,  84  U.  0.  B.  451 ;  Boberts  v.  Hawkins,  0  B  7 
Q.  B.  428;  29  S.  O.B.  218. 
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relationships,  there  is  no  duty  at  all  owed  to  a  person  who 
occupies  the  position  of  a  trespasser  or  (except  not  to 
entrap  him)  a  bare  licensee,  and,  consequently,  quoad 
such  person,  there  can  be  no  negligence. 

The  latter  principle  is  fully  discussed  in  the  case  of 
Southcote  v.  Stanley  (b),  where  the  plaintiff  was  a  guest 
of  the  defendant's,  and  when  leaving  the  house  a  loose 
pane  of  glass  fell  from  the  door  as  he  was  pushing  it 
open  and  cut  him.  It  was  held  that  he  could  not 
recover,  Bramwbll,  B.,  intimating  that  if  the  plaintiff 
had  been  at  the  house  upon  business,  or  if  he  had  been 
injured  by  anything  in  the  nature  of  a  trap,  he  could 
have  recovered  (c)  (57). 

Upon  the  same  ground  the  plaintiff  failed  to  recover 
in  the  case  of  Gantret  v.  Egerton  (d).  The  defendant 
possessed  land,  with  canals,  cuttings  and  bridges  across 
the  same,  which  land  and  bridges  were  used,  with  his 
permission,  by  persons  passing  to  the  docks,  and  one  of 
which  bridges,  being  unsafe,  occasioned  the  injury  in 
respect  of  which  the  action  was  brought.  Willbs,  J., 
in  giving  judgment  for  the  defendant,  said :  "  The 
dedication  by  the  defendant  of  his  land  was  in  the 
character  of  a  gift.  The  principle  of  law  as  to  gifts  is 
that  the  giver  is  not  responsible  for  damage  from 
insecurity  of  the  thing,  unless  he  knew  its  evil 
character,  and  omitted  to  give  notice  of  the  same  to 
the  donee"  (e). 

(6)  1H.4N.  247 ;  25  L.  J.  Exch.  339. 

(c)  See,  as  to  a  person  coming  to  premises  upon  business,  the  case  of 
Indermaur  v.  Dames,  L.  B.  1  G.  P.  274 ;  2  C.  P.  (Ex.  Ch.)  311 ;  and 
WHte  v.  France,  2  C.  P.  D.  308 ;  46  L.  J.  C.  P.  823. 

(d)  L.  B.  2  C.  P.  371. 

(e)  See  Bolch  v.  Smith,  7  H.  &  N.  736 ;  Bobertson  v.  Adamson,  24 
Sc.  Sess.  Cas.  (2nd  ser.),  p.  196. 
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(57)  The  duty  to  a  person  who  conies  on  business  was  considered  in 
Fallis  v.  Gartshore  Thompson  Pipe  Co.,  i  0.  L.  B.  176.  In  the  case  of 
a  railway  passenger  carried  gratuitously  there  is  no  liability  in  the 
absence  of  gross  negligence ;  Nightingale  v.  Union  Colliery  Co.,  9  B.  0.  B. 
453 ;  35  S.  C.  B.  65 ;  4  C.  By.  C.  197. 
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In  BurcheU  v.  Hickisson  (J),  a  girl  having  to  call  upon 
business  at  a  certain  house,  took  with  her  a  little  boy 
four  years  old,  who,  in  consequence  of  the  defective 
state  of  the  area  railings  in  front  of  the  house,  fell 
through  and  was  injured.  In  an  action  against  the 
occupier  of  the  house  it  was  held  that  the  child  could  not 
recover,  that  he  was  at  the  most  a  mere  licensee  on  the 
premises,  and  the  occupier  was  under  no  duty  to  take 
measures  to  ensure  his  safety  (58). 

Batchelor  v.  Fortescue  (g)  was  another  case  in  which 
this  principle  was  carefully  considered.  It  was  an  action 
brought  under  Lord  Campbell's  Act,  by  the  widow  of  a 
man  who  had  been  killed  whilst  upon  land  in  the  occu- 
pation of  the  defendant.  The  defendant's  workmen 
were  excavating,  and  drawing  up  the  earth  excavated  in 
a  large  bucket  by  means  of  a  steam  crane.  The  deceased 
man,  who  had  been  engaged  by  a  builder  to  watch  some 
unfinished  buildings,  and  who  had  nothing  to  do  with 
defendant's  work  or  workmen,  stood  watching  the  pro- 
gress of  the  work  in  such  a  position  that  he  allowed  the 
loaded  bucket  to  pass  a  few  feet  above  his  head.  The 
chain  suddenly  broke,  and  the  bucket  fell  and  killed  him. 
The  judge  who  tried  the  action  non-suited  the  plaintiff ; 
and  this  non-suit  was  upheld,  first  by  a  Divisional 
Court,  and  afterwards  by  the  Court  of  Appeal,  upon  the 
ground  that  the  deceased  man  was  at  the  most  a  mere 

(/)  50  L.  J.  Q.  B.  101.    See  also  Morran  v.  Waddell,  11  E.  (So.)  44. 
(g)  11  Q.  B.  D.  474  ;  49  L.  T.  644. 
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(58)  Compare  SangsUr  v.  T.  Eaton  Co.,  25  0,  E.  78 ;  21  Ont.  A.  E. 
324 ;  24  S.  C.  B.  708,  where  an  infant,  aged  two  and  a  half  years,  taken 
to  a  shop  by  his  mother,  was  injured  by  the  fall  of  a,  mirror,  and 
&BMOUB,  C.J.,  said  (25  O.  E.  p.  82) :  "  If  it  fell  by  reason  of  any  active 
interference  with  it  by  the  child,  the  question  for  the  jury  would  be 
whether  the  child,  having  been  brought  into  proximity  with  the  mirror 
by  the  invitation  of  the  defendants,  and  the  mirror  being  an  object 
likely  to  attract  the  attention  of  a  child  and  to  cause  it  to  indulge  its 
childish  instinct  by  meddling  with  it,  the  defendants  were  guilty  of 
negligence  in  having  the  mirror  so  insecurely  placed  that  it  could  be 
overturned  by  a  child  of  such  tender  years." 
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licensee,  that  he  stood  where  he  did  subject  to  all  the 
risks  of  the  position,  and  that  his  widow  could  not 
recover ;  Lord  Esher  saying,  "  the  defendant  owed  no 
duty  to  the  deceased,  and  had  never  undertaken  with 
hini  that  his  servants  should  not  be  guilty  of  negligence." 

This  case  was  followed  and  approved  by  the  Court  of 
Appeal  in  Tolhaitsenv.  Davies  (h). 

That  some  duty  may  be  owed  even  to  a  mere  licensee 
is  shown  by  the  case  of  Harris  v.  Perry  &  Co.(i).  In 
this  case  the  plaintiff  was  allowed  to  ride  on  an  engine 
on  a  temporary  line  of  railway  and  was  injured  by  the 
engine  coming  into  collision  with  a  truck  which  was 
negligently  left  on  the  line  by  the  defendant's  servants : — 
Held,  that  there  was  evidence  that  justified  the  jury  in 
finding  that  the  defendant,  who  had,  through  his  respon- 
sible officials,  permitted  plaintiff  to  ride  on  the  engine, 
was  wanting  in  the  duty  owing  even  to  a  mere  licensee  (59). 

In  this  connection  reference  should  now  be  made  to 
the  recent  case  of  Cooke  v.  Midland  Great  Western  Bail, 
of  Ireland  ante,  p.  7,  which  appears  at  first  to  contradict 
the  proposition  that  no  duty  is  owed  to  a  trespasser.  In 
this  case  the  House  of  Lords  held  that  a  child  injured 
whilst  trespassing  on  defendants'  railway  was  entitled 
to  recover  from  the  company.  This  decision  has  been 
much  canvassed,  but  it  really  turned  upon  the  proper 
inference  arising  from  exceptional  facts.     The  knowledge 

(h)  57  L.  J.  Q.  B.  392 ;  58  L.  J.  Q.  B.  98.  See  also  Marney  v.  Scott, 
68  L.  J.  Q.  B.  736. 

(i)  [1903]  2  K.  B.  219 ;  72  L.  J.  K.  B.  725  ;  89  L.  T.  174 ;  19  T.  L.  B. 
537. 
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(59)  Compare  Sheerman  v.  Toronto  Orey  and  Bruce  Rail.,  34 
U.  C.  E.  451,  and  Graham  v.  Toronto  Orey  and  Bruce  Bail.,  23  U.  C.  C.  P. 
641,  where  it  was  held  that  officials  had  no  authority  to  permit  plain- 
tiffs to  ride  on  the  trains.  In  Collier  v.  Michigan  Central  Bail.,  27 
Ont.  A.  B.  630,  the  plaintiff's  son,  who  had  permission  to  be  in  defend- 
ant's railway  yard  for  the  purpose  of  learning  the  duties  of  a  car 
checker  (with  a  view  to  future  employment),  was  run  over  and  killed  by 
an  engine  running  through  the  yard  without  ringing  a  bell,  and  it  was 
held  that  the  deceased  was  a  licensee  and  the  plaintiff  entitled  to 
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and  negligence  of  the  railway  company  were  held  by 
Lord  Collins  to  amount  to  "  an  invitation,"  and  by  Lord 
Atkinson  to  amount  to  "  at  least  a  license  "  to  the  child  to 
go  upon  the  premises.  Comp.  O'Brien  v.  Enrico  Arbib 
d  Co.,  [1907]  S.  C.  975 ;  44  S.  L.  E.  686  ;  and  Lowery  v. 
Walker,  78  L.  J.  K.  B.  874. 

Duty  arising  from  Contract  with  Another.— Upon 

somewhat  similar  reasoning  was  founded  a  principle 
applied  in  some  of  the  older  cases,  that  a  vendor  or 
supplier  of  articles  to  be  used  for  a  special  purpose, 
even  when  sold  or  supplied  with  a  warranty,  owed  no 
duty — at  all  events  in  the  absence  of  fraud — except 
to  the  person  himself  to  whom  such  articles  were  supplied 
or  to  whom  the  warranty  was  given. 

This  was  distinctly  laid  down  in  Winterbottom  v. 
Wright  (j),  where  the  plaintiff,  the  driver  of  a  mail 
coach,  sued  the  defendant,  who  provided  a  coach  for  the 
purpose  of  carrying  the  mails,  and  therefore  necessarily 
for  the  purpose  of  being  driven  by  some  one,  for  having 
supplied  a  defective  coach.  The  contract  to  provide 
proper  coaches  was  made  by  the  defendant  with  the 
Postmaster-General.  It  was  held  that  the  plaintiff  could 
not  recover,  upon  the  ground  that  the  defendant  owed 
no  duty  to  the  plaintiff,  and  that  unless  the  operation  of 
such  contracts  as  these  was  confined  to  the  parties  who 
entered  into  them  "  the  most  absurd  and  outrageous 
consequences  would  ensue." 

In  the  case  of  George  v.  Skevington  (k)  almost  the 
reverse  was  decided.  There  the  plaintiff's  husband 
purchased  a  chemical  compound  from  the  defendant,  as 
a  hairwash  for  his  wife.  This  proved  to  be  deleterious, 
and  the  plaintiffs  wife  was  injured.  The  Court  of 
Exchequer  held  that  the  wife  could  maintain  an 
action. 

(j)  10  M.  &.  W.  109. 

(ft)  L.  R.  5  Ex.  1 ;  39  L.  J.  Ex.  8 ;  21  L.  T.  495  ;  18  W.  E.  118. 
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The  case  of  Langridge  v.  Levy  (I),  where  a  man  bought 
a  gun  for  the  use  of  himself  and  his  sons,  and  the  gun 
exploding  and  injuring  one  of  the  sons,  the  defendant 
was  held  liable,  was  decided  upon  the  ground  of  fraud, 
the  defendant  having  warranted  the  gun  to  have  been 
made  by  a  celebrated  gunmaker.  This  decision  cannot 
really  be  said  to  have  turned  upon  the  question  of  duty 
owed  to  the  plaintiff,  though  generally  cited  as  a  case 
bearing  upon  this  question. 

The  case  of  Longmeicl  v.  Holliday  (m),  where  the 
decision  was  that  the  defendant  was  not  liable  for  the 
result  of  the  bursting  of  a  patent  lamp,  which  injured 
the  wife  of  the  purchaser,  was  based  on  the  absence  of 
either  fraud  or  negligence,  and  upon  the  ground  that  the 
implied  warranty  could  not  in  this  particular  case  be 
said  to  be  so  extensive  as  to  make  the  defendant  liable. 
This :  appears  to  have  been  a  decision  upon  an  extreme 
state  of  facts,  not  founded  upon,  indeed  rather  incon- 
sistent!, with,  the  principle  supposed  at  the  time  to 
govern  that  class  of  case. 

Decision  in  Heaven  v.  Pender. — In  the  year  1883, 
was  decided  by  the  Court  of  Appeal  the  well-known  and 
often-cited  case  of  Heaven  v.  Pender  (n).  The  case  came 
up  on  appeal  from  the  judgment  of  the  Queen's  Bench 
Division  directing  judgment  to  be  entered  for  the  defend- 
ant on  the  ground,  that  the  defendant  could  not  be  made 
liable  on  the  following  facts  :  The  plaintiff  was  employed 
by  G.,  who  had  contracted  with  a  shipowner  to  paint  a 
ship  which  was  lying  in  the  defendant's  dry  dock.  The 
defendant  had  contracted  with  the  shipowner  to  erect 
staging  round  the  ship  for  the  purposes  of  the  painting, 
which  staging  it  was  known  would  necessarily  be  used 
by  the  painter  and  his  workmen.     One  of  the  ropes  of 

(Z)  2  M.  &  W.  519;  4M.&W.  337. 

(m)  6  Ex.  761 ;  20  L.  J.  Ex.  430. 

(n)  11  Q.  B.  D.  503 ;  52  L.  J.  Q.  B.  702 ;  49  L.  T.  357. 
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the  staging  was  defective  and  the  defendant  was  guilty 
of  negligence  in  supplying  this  rope  for  the  purpose. 
While  the  plaintiff  was  standing  on  the  staging  engaged 
in  painting  the  ship,  the  rope  broke,  and  he  was  injured. 
The  Court  of  Appeal  held,  reversing  the  judgment  of  the 
Queen's  Bench  Division,  that  the  defendant  was  liable 
for  the  injury  so  caused  to  the  plaintiff. 

Here,  then,  we  have  the  question  clearly  raised  whether 
the  legal  duty  of  the  supplier  of  an  article,  supplied  for 
a  particular  purpose,  is  limited  to  the  person  or  persons 
with  whom  he  contracts,  or  whether  it  extends  to  others 
who  necessarily  use  the  article  for  the  purpose  for  which 
it  was  supplied. 

All  the  previous  cases  on  the  subject  were  cited,  and 
it  was  contended  on  defendant's  behalf  that  as  any 
liability  on  his  part  could  only  arise  out  of  the  contract 
to  supply  the  rope,  the  plaintiff,  who  was  no  party  to 
this  contract,  could  not  recover. 

It  was  argued  that  all  the  earlier  cases  recognised  this 
principle,  that  it  was  expressly  laid  down,  as  indeed  it 
appears  to  have  been  in  Winterbottom  v.  Wright  (o),  and 
that  the  only  case  inconsistent  with  its  application  was 
that  of  George  v.  Skevington  (p). 

The  Court  of  Appeal,  however,  apparently  chose  to 
follow  the  decision  in  George  v.  Skevington  and  to  reject 
that  in  Winterbottom  v.  Wright,  and  Lord  Eshbe  laid 
down  the  following  general,  and  very  important,  principle, 
which  although  neither  assented  to,  nor  dissented  from, 
by  the  other  members  of  the  court,  appears  to  us  to  have 
been  the  only  principle  upon  which  the  decision — a 
decision  of  the  whole  court — could  logically  have  been 
founded.  He  says :  "  The  proposition  which  these 
recognised  cases  suggest,  and  which  is  therefore  to  be 
deduced  from  them  is,  that  whenever  one  person  is  by 
circumstances  placed  in  such  a  position  with  regard  to 
another,  that  every  one  of  ordinary  sense  who  did  think, 
(o)  Ante,  p.  58.  •  (p)  Ante,  p,  58, 
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would  at  once  recognise  that  if  he  did  not  use  ordinary 
care  and  skill  in  his  own  conduct,  with  regard  to  those 
circumstances,  he  would  cause  danger  of  injury  to  the 
person  or  property  of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger  "  (q). 

This  decision,  so  often  relied  upon,  proved  of  great 
importance  to  workmen,  who  so  constantly  have  to  work 
with  articles  or  upon  erections,  such  as  scaffolds,  etc., 
supplied  or  made  by  third  parties  not  under  contract 
with  them,  but  usually  under  contract  with  their  em- 
ployers. If  the  proposition  laid  down  in  Heaven  v. 
Pender  is  correct,  workmen  who  are  necessarily  brought 
into  contact  with  the  articles  so  supplied — in  other  words, 
brought  into  contact  with  articles  which,  although  not 
supplied  to,  are  supplied  for  them — have  a  common  law 
right  of  action  against  the  supplier  if  such  articles  are 
defective,  and  this  quite  apart  from  any  right  given  by 
the  Employers'  Liability  Act  in  respect  of  defective 
plant  used  by  their  employers  (r). 

But  can  this  proposition  be  safely  applied  at  the 
present  time  ?  It  is  thought  not.  Probably  no  case  has 
been  so  often  quoted  and  relied  upon  in  accident  cases 
as  the  case  of  Heaven  v.  Pender.  The  proposition  just 
quoted  has  been  advanced  in  many  cases,  where  no  duty 
in  fact  existed  towards  the  injured  person  (s).  Although 
the  law  as  declared  by  Lord  Eshbe  was  regarded  by 
many  members  of  the  legal  profession  as  laying  down  a 
rule  in  far  too  wide  terms,  it  was  not  until  the  year  1898 
that  the  decision  of  Heaven  v.  Pender  was  held  to  be 
capable  of  support  upon  grounds  less  wide  than  those 
advanced  by  Lord  Esher. 

In   Caledonian    Bail.   Co.    v.  Mtdholland  (t),    certain 

(q)  But  see  infra,  and  consult  Lord  Esher's  subsequent  remarks  on 
this  judgment  in  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.,  p.  197; 

(r)  Chadwick  v.  Elderslie  Steamship  Co.  (1898),  25  R.  730. 

(s)  Even  in  the  judgments  delivered  in  the  case  Cotton  and  Bowen, 
L.JJ.,  do  not  acquiesce  in  the  'wide  proposition  laid  down  by  Lord 
Eshek. 

(()  [1898]  A.  C.  216 ;  67  L.  J.  P.  C.  1 ;  77  L.  T.  570 ;  14  T.  L.  B.  41. 
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trucks  belonging  to  the  defendants,  were  taken  on  to 
another  railway  and  afterwards  on  to  a  private  train  line. 
These  trucks  were,  whilst  on  such  private  line,  under  the 
management  and  control  of  the  servants  of  the  second 
railway  company.  One  of  these  servants  was  killed 
owing,  as  was  alleged,  to  the  defective  brakes  attached  to 
the  trucks.  It  was  held  by  the  House  of  Lords  that 
these  averments  did  not  show  any  duty  cast  on  the  Cale- 
donian Railway  Company  in  respect  to  any  servant  of 
the  second  railway  company,  and  consequently  no 
liability  to  make  compensation  in  respect  of  the  death. 
Lord  Heeschell  in  his  judgment  explains  the  grounds 
upon  which  Heaven  v.  Pender  can  be  supported  without 
resort  to  the  wide  proposition  laid  down  by  Lord  Eshbe. 
In  the  more  recent  case  of  Earl  v.  Lubbock  (u),  the 
defendant  had  contracted  with  the  employers  of  the 
plaintiff  to  keep  in  repair  for  them  certain  vans.  Owing, 
as  was  alleged,  to  the  negligent  way  in  which  the  repairs 
were  executed,  the  plaintiff,  whilst  driving  the  van  in  the 
course  of  his  duty,  was  injured.  It  was  held  by  the 
Court  of  Appeal  (following  Wmterbottom  v.  Wright)  that 
the  defendant  was  under  no  duty  to  the  plaintiff,  and  that 
the  circumstances  disclosed  no  cause  of  action.  It  will 
be  seen  that  in  both  these  last-mentioned  cases,  liability 
must  have  accrued  if  the  proposition  of  Lord  Esher  in 
Heaven  v.  Pender  had  been  applied. 

The  railway  company  in  the  first  case,  could  not  have 
denied  that  they  were  aware  that  the  trucks  would  have 
to  be  dealt  with  by  the  servants  of  the  second  railway 
company,  upon  whose  system  they  were  sent ;  and  the 
defendant  in  the  second  case  would  have  been  compelled 
to  admit  that  he  knew  the  vans  would  be  used  by  the 
servants  of  the  firm  with  whom  the  contract  to  repair 
was  made. 

(w)  [1905]  1  K.  B.  253  ;  74  L.  J.  K.  B.  121 ;  91  L.  T.  830 ;  21  T.  L.  R. 
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(e)  That  the  injured  person  tvas  himself  guilty  of  negligence 
contributing  to  bring  about  his  own  injury  (60). 

The  next  ground  of  defence  available  to  the  employer 
equally  in  an  action  by  a  workman  as  in  one  brought  by 
a  stranger  is,  that  the  plaintiff  was  himself  guilty  of 
negligence,  contributing  to  bring  about  his  own  injury. 
This  doctrine,  so  well  known  as  the  doctrine  of  con- 
tributory negligence  is  considered  later  (see  title — 
"  Contributory  negligence,"  post,  Chap.  VIII.).  For  some 
time  after  the  Employers'  Liability  Act  was  in  operation, 
attempts  were  made  to  show  that  this  doctrine  of  con- 
tributory negligence  did  not  extend  to  workmen  injured 
under  circumstances  in  which  the  Act  would  otherwise 
have  been  applicable.  That  such  argument  was  unsound 
must  appear  from  the  wording  of  the  Act  itself,  which 
gives  the  workman  the  same  rights  as  though  he  had  not 
been  a  workman  ;  and  this,  in  the  words  of  Bowbn,  L.J., 
before  quoted,  "  cannot  mean  greater  rights."  It  was, 
however,  soon  after  the  Act  came  into  operation  decided 
by  the  Court  of  Queen's  Bench,  in  Stuart  v.  Evans  (x), 
that  the  Act  had  in  no  way  altered  the  law  in  this 
respect,  and  that  it  was  an  answer  to  an  action  under 
the  Employers'  Liability  Act,  as  to  any  other  action  for 
negligence  occasioning  personal  injury,  that  the  plaintiff 
had  been  guilty  of  contributory  negligence. 

This  case  was  followed  and  approved  upon  this  point 
in  Weblin  v.  Ballard  {y),  where  A.  L.  Smith,  J.,  said : 
"  We  agree  as  to  the  defence  of  contributory  negligence 
still  being  preserved  to  the  master  when  sued  under  the 
Act." 

(x)  49  L.  T.  (n.b.)  138  ;  31  W.  B.  706. 

\y)  IT  Q.  B.  D.  122  ;  55  L.  J.  Q.  B.  395 ;  2  T.  L.  B.  445. 

Canadian  Notes. 

(60)  See  London  and  Western  Trusts  Co.  v.  Lake  Erie  and  Detroit 
Bail.,  12  0.  L.  B.  28 ;  5  C.  By.  0.  364,  and  cases  cited ;  and  see  notes 
infra,  pp.  239  et  seg.. 


64         The  Employees'  Liability  Act,  1880. 

(f)  Tliat  the  injured  person  voluntarily  took  the  risk  of 
that  which  caused  the  injury.  "  Volenti  non  fit 
injuria  "  (61). 

The  last  defence  which  it  is  necessary  to  refer  to, 
common  to  an  action  brought  either  by  a  stranger  or  a 
workman,  is  the  defence,  which  has  derived  its  name  from 
the  Latin  maxim  enunciating  the  principle  upon  which 
it  is  founded,  of  "  volenti  non  Jit  injuria,"  which  has  been 
so  greatly  discussed  in  actions  under  the  Employers' 
Liability  Act,  and  the  extent  of  the  application  of  which 
to  this  class  of  actions  has  not  even  yet  been  satisfac- 
torily defined.  As  to  this,  see  post,  Chap.  VIII.,  title — 
"  The  doctrine  of, '  Volenti  non  fit  injuria.'  " 


2. — Is  the  Plaintiff  a  "  Wokkman  "  ? 

The  plaintiff  must  be  a  "  workman  "  within  the  mean- 
ing of  the  Employers'  Liability  Act  to  be  entitled  to  the 
benefits  of  it. 

By  s.  8  of  the  Act  {z),  a  workman  is  defined  as  "  a 
railway  servant  and  any  person  to  whom  the  Employers 
and  Workmen  Act,  1875,  applies." 

By  s.  10  of  the  Employers  and  Workmen  Act,  1875  (a), 
"  the  expression  '  workman  '  does  not  include  a  domestic 
or  menial  servant,  but  save  as  aforesaid,  means  any 
person  who,  being  a  labourer,  servant  in  husbandry, 
journeyman,  artificer,  handicraftsman,  miner,  or  other- 
wise engaged  in  manual  labour,  whether  under  the  age 
of  twenty-one  years  or  above  that  age,  has  entered  into 
or  works  under  a  contract  with  an  employer,  whether 
the  contract  be  made  before  or  after  the  passing  of  this 
Act,  be  express  or  implied,  oral  or  in  writing,  and  be  a 

(z)  43  &  44  Vict.  o.  42.  (a)  38  &  39  Vict.  c.  90. 

Canadian  Notes. 

(61)  Norman  v.  Hamilton  Bridge  Works  Co.,  15  0.  L.  E.  457 ;  and 
see  notes,  pp.  227—239. 


Meaning  of  Tekm  "  Workman."  65 

contract  of  service  or  a  contract  personally  to  execute 
any  work  or  labour  "  (62). 

The  first  thing  to  be  noticed  is  that  railway  servants 
are  included  as  a  whole,  as  one  comprehensive  class,  and 
the  definition  is  not  limited  to  those  employed  in  manual 
labour.  Now  the  managers,  clerks,  station-masters,  etc., 
of  a  railway  company,  are  "  railway  servants,"  although 
they  could  not  in  ordinary  acceptation  be  called  "  work- 
men," of  which  the  term  "  railway  servant  "  is  only  one 
of  the  definitions.  There  has  been  no  decision  as  to 
whether  the  words  were  intended  to  include  all  the 
persons  in  the  service  of  a  railway  company,  or  only 
the  railway  workmen  as  ordinarily  understood  (68). 

Domestic  and  menial  servants  are  expressly  excluded 
by  s.  10  of  the  Employers  and  Workmen  Act.  The 
general  definition  of  a  domestic  servant  is  one  who 
resides  in  the  master's  house.  A  menial  servant  may 
have  a  little  more  extended  meaning,  and  may  include 
servants  whose  duties  appertain  to  the  household, 
although  they  may  not  actually  live  in  the  house.  A 
head  gardener,  living  in  a  cottage  situate  upon  his 
master's  property,  has  been  held  to  be  a  menial  servant  (&), 
as  has  also  a  huntsman  (c). 

Decisions  upon  this  Section. — There  have  been  a 
number  of  decisions  upon  the  words  in  the  definition 
section  (s.  10)  "  or  otherwise  engaged  in  manual  labour," 

(o)  Nowlan  v.  Ablet,  2  C.  M.  &  E.  54. 
(c)  Nicoll  v.  Greaves,  33  L.  J.  C.  P.  259. 

Canadian  Motes. 

(62)  Compare  the  definitions  in  the  Canadian  Acts,  Appendix,  pp.  940, 
955,  and  960.  Domestic  or  menial  servants  are  excluded  in  all  the  Acts. 
In  Ontario,  Manitoba,  and  New  Brunswick,  servants  in  husbandry, 
gardening  or  fruit-growing,  are  also  excluded.  Under  the  New  Bruns- 
wick Act  as  amended,  "  workmen  "  does  not  include,  inter  aUa,  persons 
engaged  in  granite  working,  lumbering,  rafting  or  booming  logs,  as  clerk 
in  an  office  or  shop,  as  seaman  or  fisherman,  etc.   See  Appendix,  p.  946. 

(63)  In  Ontario,  Manitoba,  British  Columbia,  Nova  Scotia,  and  New 
Brunswick,  "  workman  "  is  defined  to  include  "  any  railway  servant," 
and  "railway  servant"  includes  "  tramway  servant  and  street  railway 
servant."     Appendix,  pp.  961,  941, 955,  and  947. 

E.L.  F 
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and  the  courts  have  more  than  once  held,  in  actions 
under  the  Employers'  Liability  Act,  that  the  manual 
labour  here  alluded  to,  must  be  ejusdem  generis  with 
the  manual  labour  exercised  by  those  workmen  who  are 
by  name  included  in  the  definition. 

In  Morgan  v.  London  General  Omnibus  Co.  (d),  it 
was  decided  by  the  Court  of  Appeal,  upholding  the 
decision  of  the  Divisional  Court,  that  an  omnibus  con- 
ductor was  not  a  person  engaged  in  manual  labour,  and 
was  therefore  not  a  workman  entitled  to  sue  under  the 
Employers'  Liability  Act.  Lord  Esheb  in  his  judgment 
says,  that  the  meaning  of  the  words  in  the  definition 
section — "  any  person  .  .  .  otherwise  engaged  in  manual 
labour  " — is,  "  any  person  engaged  in  the  same  way  as 
all  the  others  enumerated  are  engaged,  although  they  do 
not  go  by  the  same  names  "  (e). 

Following  this  last-mentioned  decision  the  English 
court  has  decided  that  a  tramcar  driver  is  not  engaged 
in  manual  labour  and  not  a  "  workman "  within  the 
meaning  of  the  Employers'  Liability  Act.  See  Cook  v. 
North  Metropolitan  Tramways  Co.  (f)  (64). 

Id)  (1884)  13  Q.  B.  D.  832  ;  53  L.  J.  Q.  B.  352 ;  51  L.  T.  (n.b.)  213  ;  32 
W.  B,  759. 

(e)  The  Scottish  decision  in  Wilson  v.  Glasgow  Tramways  Co.,  5  B. 
(4th  ser.),  p.  981,  where  a  tramway  conductor  was  held  under  the  same 
definition  in  the  Employers  and  Workmen  Act,  1875,  to  be  a  "  work- 
man "  engaged  in  manual  labour,  was  expressly  disapproved  in  Morgan 
v.  London  General  Omnibus  Co.,  supra.  A  comparison  of  these  two 
cases  is  interesting,  as  showing  what  widely  different  views  may  be 
taken  by  highly-trained  minds  upon  a  subject  itself  commonplace.  In 
the  Scotch  case,  the  Lord  Justice  Clerk  says  :  "  I  am  of  opinion  that 
the  respondent  was  a  workman  in  the  sense  of  the  statute..  He  was  not 
other  tnan  a  labourer  employed  to  attend  on  the  tramway  cars,  as  much 
so  as  a  runner  employed  to  work  a  windlass  or  the  gearing  of  a  pit,  or  a 
man  engaged  to  guide  the  horses  of  a  track-boat  on  a  canal.  I  am 
unable  to  draw  any  distinction  which  would  not  neutralize  the  Act 
altogether."  And  Lord  Obmidale  added  :  "  I  can  entertain  no  doubt 
but  that  he  is  a  workman."  Lord  Giffoed  declined  to  express  any 
opinion  on  the  point. 

(/)  (1887)  18  Q.  B.  D.  683  ;  56  L.  J.  Q.  B.  309  ;  56  L.  T.  448  ;  35  W.  B. 
577  ;  3  T.  L.  B.  523.  See  also  Sunt  v.  Great  Northern  Bail.  Co.  (1891), 
60  L.  J.  Q.  B.  216  ;  [1891]  1  Q.  B.  601,  as  to  a  railway  guard. 

Canadian  Notes. 

(64)  Tramway  and  street  railway  servants  are  included  in  Canada. 
See  p.  65,  note  63. 
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But  more  recently  a  Divisional  Court  has  decided  that 
the  driver  of  a  motor  omnibus  is  engaged  in  manual  labour, 
ejusdem  generis  with  the  labour  mentioned  in  s.  10  of  the 
Employers  and  Workmen  Act,  1875,  and  is  consequently 
a  "workman"  within  the  Employers'  Liability  Act 
{Smith  v.  Associated  Omnibus  Co.  (g)).  This  decision 
was  arrived  at  upon  facts  which  showed  that  in  addition 
to  his  duty  as  driver  of  the  car  the  man  had  to  work  on 
the  car  itself,  and  was  supplied  with  spanners  and 
wrenches  for  that  purpose. 

With  these  cases  must  be  considered  the  case  of 
Yarmouth  v.  France  (h),  where  it  was  decided,  but  without 
any  great  discussion  upon  this  point,  that  the  plaintiff, 
who  was  a  wharfinger's  carman,  and  whose  duty  was  not 
only  to  drive,  but  also  to  load  and  unload  the  goods 
transported  on  the  trolley  which  it  was  his  business  to 
drive,  was  a  workman  within  the  meaning  of  the 
Employers'  Liability  Act  (i). 

On  similar  reasoning  it  has  been  held  that  a  stage 
manager,  who  was  also  a  stage  hand,  and  part  of  whose 
duties  attached  to  his  second  capacity  was  to  shift  theatre 
furniture  and  scenery,  was  a  "  workman  "  within  the 
meaning  of  the  Employers'  Liability  Act  (Jc) . 

It  has  also  been  decided  in  England,  that  ordinary 
shop  assistants,  engaged  in  attending  upon  and  supplying 
the  customers  who  come  to  the  shop,  although  a  con- 
siderable part  of  their  work  may  consist  of  manual  labour, 

{g)  [1907]  1  K.  B.  916  ;  76  L.  J.  K.  B.  574 ;  96  L.  T.  675 ;  23  T.  L.  R. 
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(h)   19  Q.  B.  D.  617 ;  57  L.  J.  Q.  B.  7. 

(i)  It  was  decided  in  King  v.  London  Improved  Cab  Co.,  58  L.  J. 
Q.  B.  456 ;  23  Q.  B.  D.  281,  that  a  cabman  licensed  under  the  Metro- 
politan Hackney  Carriages  Act  (6  &  7  Vict.  c.  86),  is  not  the  servant  of 
the  cab  proprietor,  and,  although  the  proprietor  is  liable  for  his  negli- 
gence, he  could  not,  probably,  sue  such  proprietor  under  the  Employers' 
Liability  Act.  See  Fowler  v.  Lock,  L.  R.  7  0.  P.  272  ;  Keen  v.  Henry, 
[1894]  1  Q.  B.  292  ;  Gates  v.  BUI  &  Son,  [1902]  2  K.  B.  38  ;  71  L.  J.  K.  B. 
702 ;  87  L.  T.  288  ;  18  T.  L.  R.  592 ;  and  observations  of  Williams  and 
Romeb,  L.JJ.,  in  this  last  case  as  to  real  relationship  between  the  cab 
proprietor  and  the  cab-driver. 

tic)  Rushbrook  v.  Grimsby  Palace  Theatre,  24  T.  L.  R.  617  ;  affirmed 
in  Court  of  Appeal,  25  T.  L.  R.  258. 
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are  not  "  workmen  "  within  s.  10  of  the  Employers  and 
Workmen  Act  (I).  These  classes  of  persons  are,  there- 
fore, not  entitled  to  the  benefits  of  the  Employers' 
Liability  Act. 

Following  the  same  reasoning  that  appears  to  have 
governed  the  decisions  upon  this  question,  viz.  whether 
manual  labour  is  the  chief  duty  of  the  servant,  or  only 
a  duty  incidental  and  subsidiary  to  other  and  more  im- 
portant mental  ones,  it  has  been  held  that  a  servant 
whose  duties  were  to  assist  his  employers  in  developing 
mechanical  ideas,  and  who,  as  a  practical  mechanic, 
sometimes  assisted  by  manual  labour  in  carrying  them 
into  execution  was  not  a  "  workman "  engaged  in 
manual  labour  (m).  See  also  Bagnall  v.  Levinstein, 
Limited  («). 

A  nurse  employed  by  an  association,  whose  object  was 
to  provide  duly  qualified  nurses  to  attend  on  the  sick  in 
a  certain  neighbourhood,  is  not  the  servant  or  workman 
of  the  association,  and  does  not  render  them  liable  for 
her  negligence  (Hall  v.  Lees  and  Others  (o)). 

In  a  case  of  Leech  v.  Gartsidc  (})),  the  question  arose 
whether  a  superintendent  overlooker  for  whose  negligent 
superintendence  the  employer  would  be  liable  under  the 
Employers'  Liability  Act,  half  of  whose  time  was  occupied 
in  superintendence  and  half  in  manual  labour,  was  him- 
self a  "  workman  "  and  entitled  to  the  benefits  of  the  Act. 
It  was  decided  that  he  was. 

A  contractor  for  work  to  be  done  off  the  premises  is 
not  a  workman  within  the  meaning  of  the  Employers 
and  Workmen  Act,  1875,  and  consequently  is  not  within 

(I)  Bound  v.  Lawrence,  [1892]  1  Q.  B.  226 ;  60  L.  J.  M.  C.  137 ; 
B.  v.  County  Louth  JJ.,  [1900]  2  I.  E.  714;  Hoare  v.  Green,  n.9071  2 
K.  B.  315  ;  76  L.  J.  K.  B.  730 ;  96  L.  T.  724 ;  23  T.  L.  R.  483. 

(m)  Jackson  v.  Sill  &  Co.,  13  Q.  B.  D.  618. 

(n)  [1907]  1  K.  B.  531 ;  76  L.  J.  K.  B.  234 ;  96  L.  T.  184 ;  23  T.  L  R 
165. 

(o)  [1904]  2  K.  B.  602 ;  73  L.  J.  K.  B.  819 ;  91  L.  T.  20 :  20  T  L  R 
678. 

{p)  1  T.  L.  R.  391. 
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the  Employers'  Liability  Act  (Squire  v.  Midland  Lace 
Co.(q)). 

An  independent  contractor  for  work  wherever  done, 
is  not  a  workman  within  the  meaning  of  the  Act.  It  is 
often  very  difficult  to  decide  whether,  under  given  cir- 
cumstances the  position  of  the  person  employed  is  that 
of  contractor  or  workman.  See  Simmons  v.  Faulds  (r)  ,■ 
Evans  v.  Penwyllt  Dinas  Silica  Brick  Co.  (s) ;  Vamplew 
v.  Parkgate  Iron  and  Steel  Co.  (t)  ;  Maynard  v.  Peter 
Bobinson,  Limited  (u) ;  Boyd  v.  Doharty  (x). 

A  partner  in  a  firm  though  working  as  a  foreman  is 
not  a  workman  (Ellis  v.  Joseph  Ellis  &  Co  (y)). 

The  term  "  labourer  "  has  been  held  to  include  a  man 
who  contracted  to  dig  a  well  for  cattle  at  so  much  per 
foot  (Lowther  v.  Earl  of  Radnor  (z)). 

Under  the  term  "  servant  in  husbandry "  has  been 
included  a  waggoner  (a),  but  a  man  employed  to  keep 
the  accounts  of  a  farm  and  look  after  the  men,  sometimes 
working  with  them,  is  not  within  the  definition  (b). 

A  journeyman  is,  strictly  speaking,  a  man  who  works 
by  the  day  (c),  but  the  expression  is  often  used  in  con- 
tradistinction to  the  master  man  exercising  the  same 
trade. 

"  Artificer "  and  "  handicraftsman  "  have  been  de- 
scribed as  workmen  engaged  in  work  requiring  skill. 

The  term  "workman,"  in  the  definition  section  (s.  10), 

(2)  [1905]  2  K.  B.  448 ;  74  L.  J.  K.  B.  614  ;  93  L.  T.  29;  21  T.  L.  R. 
466. 

(r)  17  T.  L.  R.  352. 

(s)  18  T.  L.  R.  58. 

(t)  [1903]  1  K.  B.  851 ;  72  L.  J.  K.  B.  575 ;  85  L.  T.  756  ;  19  T.  L.  R. 
421. 

(u)   89  L.  T.  136. 

(x)   46  S.  L.  R.  71. 

(y)  [1905]  1  K.  B.  324  ;  74  L.  J.  K.  B.  229  :  92  L.  T.  718  ;  21  T.  L.  R. 
182. 

(«)  8  East,  113. 

(a)  Lilley  v.  Elwin,  11  Q.  B.  742. 

(5)  Dams  v.  Lord  Berwick,  El.  &  El.  549. 

(c)  See  Day,  J.,  in  Morgan  v.  London  General  Omnibus  ,Co.,  ante, 
p.  66. 
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does    not    include    the    workmen    of    the    Crown,    or 

seamen. 

The  workmen  of  the  Crown,  in  which  term  are  included 

the  workmen  of  the  various  government  departments, 

are  excluded  upon  the  principle  that  the  Crown  is  not 

responsible  for  torts  committed  by  its  servants  (cl)  (65). 

(d)  Johnson  v.  Sutton,  1  T.  R.  493  ;  Baron  v.  Denman,  2  Exch.  167. 
The  Corporation  of  the  Trinity  House  is  not  a  Government  department. 
See  Gilbert  v.  Corporation  of  the  Trinity  House,  17  Q.  B.  D.  795 ;  56 
L.  J.  Q.  B.  85. 

Canadian  Notes. 

(65)  By  an  Act  of  1870,  33  Vict.  o.  23,  provision  was  made  for  the 
reference  to  official  arbitrators  of  claims  against  the  Canadian  Govern- 
ment for  inter  alia  death  or  injury  to  person  or  property  on  any 
Government  railway,  canal,  or  public  work.  Under  the  Exchequer 
Court  Act,  50-51  Vict.  c.  16,  s.  16  (c)  (now  R.  S.  C,  1906,  c.  140, 
s.  20  (c)),  exclusive  original  jurisdiction  was  conferred  upon  the 
Exchequer  Court  of  Canada  to  hear  and  determine  every  claim  against 
the  Crown  arising  out  of  any  death  or  injury  to  the  person  or  to 
property  on  any  public  work  resulting  from  the  negligence  of  any 
officer  or  servant  of  the  Crown  while  acting  within  the  scope  of  his 
duties  or  employment,  and  by  s.  58  (now  s.  25),  the  powers  and  duties 
of  official  arbitrators  were  conferred  upon  the  Exchequer  Court.  The 
Government  Railways  Act,  44  Vict.  c.  25,  s.  74  (now  R.  S.  C,  1906,  c.  36, 
s.  60),  provides  that  His  Majesty  shall  not  be  relieved  from  liability  by 
any  notice,  condition,  or  declaration,  in  the  event  of  any  damage  arising 
from  any  negligence,  omission,  or  default  of  any  officer,  employee,  or 
servant  of  the  Minister  of  Railways.  For  the  meaning  of  the  term 
"  employee,"  see  Kearney  v.  Oakes,  20  N.  S.  R.  30 ;  18  S.  C.  R.  148. 
The  above  enactments  apply  only  to  the  negligenoe  of  officers  or  servants 
of  the  Dominion  Government. 

It  has  been  held  in  a  number  of  cases  that  the  provision  of  the 
Exchequer  Court  Act,  above  referred  to,  not  only  confers  jurisdiction, 
but  also  renders  the  Crown  liable  for  injuries  on  a  public  work  resulting 
from  the  negligence  of  its  officers  and  servants  in  all  cases  in  which  a 
subject  would  be  liable  under  similar  circumstances,  and  that  such 
liability  is  to  be  determined  by  the  laws  of  the  province  where  the 
cause  of  action  arose  :  Beg.  v.  Filion,  4  Ex.  C.  R.  134 ;  24  S.  C.  R.  482  ; 
Ben  v.  Armstrong,  11  Ex.  C.  R.  119;  40  S.  C.  R.  229;  Bex  v. 
Desrosiers,  11  Ex.  C.  R.  128 ;  41  S.  C.  R.  71.  And  see  Brady  v.  Beg., 
2  Ex.  C.  R.  273 ;  Beg.  v.  Orenier,  6  Ex.  C.  R.  276 ;  30  S.  C.  R.  42 ; 
2  C.  Ry.  C.  409;  Colpitis  v.  Beg.,  6  Ex.  C.  R.  254;  Dubi  v.  Beg.,  3 
Ex.  C.  R.  147  ;  City  of  Quebec  v.  Beg.,  2  Ex.  C.  R.  252 ;  3  Ex.'  C.  R. 
164 ;  24  S.  C.  R.  420  ;  Connell  v.  Beg.,  5  Ex.  C.  R.  74.  A  portion  of  the 
Grand  Trunk  Railway,  over  which  the  Government  Railway  (Inter- 
colonial) has  running  rights  and  powers,  is  a  "  public  work  "  within  the 
meaning  of  the  Exchequer  Court  Act :  Bex  v.  Lefrangois,  40  S.  C.  R.  143. 

Where  as  in  Quebec  the  doctrine  of  common  employment  does  not 
obtain,  the  Crown  cannot  allege  that  the  negligence  was  that  of  a  fellow- 
servant  :  Beg.  v.  FiUcm,  4  Ex.  C.  R.  134 ;  24  S.  C.  R.  482.  The  meaning 
of  "  public  work  "  was  considered  in  Leprohon  v.  Beg.,  4  Ex.  C.  R.  100. 
The  term  does  not  include  a  Government  rifle  range  :  Larose  v.  Beg., 
6  Ex.  0.  R.  425.  Qucere  whether  "on  any  public  work"  refers  to  the 
place  where  the  injury  occurs,  or  the  place  where  the  negligence  takes 
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Seamen  outside  the  Employers'  Liability  Act- 
Seamen  become  deprived  of  the  benefit  of  the  Act  in 
a  somewhat  roundabout  way.  They-  are  expressly 
excluded  from  the  definition  "  workman  "  in  the  Em- 
ployers and  Workmen  Act,  1875,  by  s.  13  of  that  Act, 
which  says  :  "  This  Act  shall  not  apply  to  seamen  or 
to  apprentices  to  the  sea  service."  By  a  subsequent 
Act  (e)  this  section  of  the  Employers  and  Workmen 
Act,  1875,  is  repealed  so  far  as  it  operates  to  exclude 
seamen  and  sea  apprentices  from  the  said  Employers 
and  Workmen  Act,  but  the  section  goes  on  to  add  that 
"  such  repeal  shall  not,  in  the  absence  of  any  enactment 
to  the  contrary,  extend  to  or  affect  any  provision  con- 
tained in  any  other  Act  of  Parliament  passed,  or  to  be 
passed,  whereby  workman  is  defined  by  reference  to  the 
persons  to  whom  the  Employers  and  Workmen  Act, 
1875,  applies." 

A  "seaman  "  by  the  Merchant  Shipping  Act,  1894  (/), 
includes  every  person  (except  masters,  pilots  and  ap- 
prentices duly  indentured  and  registered)  employed  or 
engaged  in  any  capacity  on  board  any  ship. 

The  effect  of  these  statutes  appears  not  to  exclude 
masters  and  pilots,  but  these  classes  of  persons  are 
outside  the  Act  as  not  being  engaged"  in  manual 
labour. 

A  workman  is  a  seaman,  although  he  is  only  employed 
on  a  sailing  ship  navigating  on  a  tidal  river  (Corbett  v. 
Pearce  (</)). 

(e)  43  &  44  Vict.  u.  16,  s.  11. 

(/)  57  &  58  Vict.  c.  60,  s.  742.     The  same  definition  appears  in  the 
Merchant  Shipping  Act,  1854. 

(g)  [1904]  2  K.  B.  422  ;  73  L.  J.  K.  B.  885  ;  20  T.  L.  R.  473. 

Canadian  Notes. 

place :  Alliance  Assurance  Co.  v.  Beg.,  6  Ex.  C.  B.  76.  In  Ryder  v. 
Bex,  9  Ex.  G.  R.  330 ;  36  S.  0.  R.  462,  it  was  held  that  the  Workmen's 
Compensation  Act  of  Manitoba  does  not  apply  to  the  Crown  as  repre- 
sented by  the  Dominion  Government,  and  that  the  Crown  may  still 
rely  on  the  defence  of  common  employment.  In  Ontario  the  Crown 
is  not  liable  for  the  negligence  of  its  servants :  Graham  v.  Commis- 
sioners for  Queen  Victoria  Niagara  Falls  Park,  28  0.  R.  1. 
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The  general  definition  in  the  Merchant  Shipping  Act, 
1894,  is  so  wide  that  if  applied  strictly  a  number 
of  persons,  whose  duties  are  not  those  of  seamanship, 
would  have  been  excluded  from  the  benefit  of  the  Act : 
Stevedores,  for  example,  are  generally  engaged  on  board 
a  ship,  but  it  has  never  been  doubted  that  such 
workmen  are  within  the  Act. 

The  question  has  arisen  recently  in  Chislett  v.  Macbeth 
&•  Go.  (h).  A  workman  engaged  in  warping  a  vessel 
from  one  berth  to  another  in  Liverpool  Docks,  but  who 
was  not  a  seaman  in  the  ordinary  acceptation  of  the 
word,  having  received  injury,  brought  his  action  under 
the  Employers'  Liability  Act.  The  County  Court  Judge 
held  that  he  was  not  a  seaman,  and  a  verdict  passed  for 
the  plaintiff.  The  Divisional  Court  set  this  verdict  aside 
expressly  on  the  ground  that  the  man  fell  within  the 
definition  of  "  seaman "  in  the  Merchant  Shipping 
Act,  1894,  and  on  the  authority  of  Corbctt  v.  Pearcc 
(supra) . 

This  decision  was  in  turn  reversed  by  the  Court  of 
Appeal  upon  the  ground  that  the  definition  of  "  seaman  " 
in  the  Merchant  Shipping  Act  is  not  a  true  definition,  as 
that  Act  uses  the  words  "  includes  "  not  "  means  "  the 
persons  referred  to.  That  the  definition  in  one  Act  of 
Parliament  is  not  necessarily  to  be  read  into  another 
by  implication,  and  that  the  word  "  seaman  "  in  the 
Employers'  Liability  Act,  1880,  must  bear  its  ordinary 
signification.  See  Scottish  decision  to  same  effect,  Oakes 
v.  Monkland  Iron  Co.  (i). 

By  the  Interpretation  Act,  1889  (j),  words  in  an  Act 
of  Parliament  designating  the  masculine  gender  shall 
include  females,  unless  a  contrary  intention  appears. 
Female  workers  of  the  classes  we  have  enumerated  are, 

(h)  [1909]  2  K.  B.  3G ;  78  L.  J.  K.  B.  398.  In  Court  of  Appeal,  25 
T.  L.  B.  761. 

(i)  11  Sess.  Ca.  4th  Series,  579. 
(j)  52  &  53  Vict.  u.  63,  s.  1. 
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therefore  within,  and  entitled  to  the  benefit  of  the 
Employers'  Liability  Act,  1880  (66). 

Does    a    Volunteer    become    a    Workman? — As     a 

corollary  to  the  main  query  now  under  consideration, 
viz.  whether  the  plaintiff  is  a  workman,  arises  this 
further  question :  Would  a  volunteer,  ivho  has  given  his 
assistance  to  workmen  without  the  employer's  knowledge , 
be  able  to  recover  against  the  employer  if  injured  under 
such  circumstances  as,  but  for  his  being  a  volunteer,  would 
have  given  him  a  cause  of  action  under  the  Act  1 

We  have  before  stated  (k)  that  before  the  passing  of 
the  Act  a  volunteer  became  a  fellow-servant  with  those 
workmen  whom  he  assisted,  and  if  he  received  injury  at 
their  hands  could  not  recover  against  their  employer. 

Although  a  person  who,  so  far  as  the  employer  is 
concerned,  intrudes  himself  unsolicited  into  the  employ- 
ment, by  so  doing  subjects  himself  to  the  disadvantages 
which  the  regularly-engaged  workmen  labour  under,  it 
does  not  at  all  follow  that  he  must  participate  in  their 
advantages. 

That  a  master  should  have  liability  thrust  upon  him 
to  make  compensation  to  persons  who  do  his  work  with- 
out his  knowledge  or  consent,  or  even  in  opposition  to 
his  express,  or  implied,  commands,  would  seem  too  absurd. 

Even  though  the  assistance  of  the  volunteer  should 
have  been  craved  by  a  person  exercising  the  employer's 
delegated  authority,  the  question  would  still  have  to  be 
answered,  whether  the  power  of  such  person  could  fairly 
be  said  to  extend  as  far  as  to  bind  his  employer  in 
this  respect ;  a  question  the  answer  to  which  would 
mainly  depend  upon  the  extent  of  the  necessity  which 
existed  for  the  volunteer's  assistance. 

(k)  Ante,  pp.  31—34. 

Canadian  Notes. 

(66)  See  Interpretation  Acts  :  B.  S.  G.  1906,  u.  1,  s.  31  (i)  (j) ;  B.  S.  0., 
1897,  o.  1,  s.  8  (24) ;  B.  S.  B.  C,  1897,  c.  1,  s.  10  (13) ;  B.  S.  M.,  1902, 
c.  89,  s.  8  (m) ;  E.  S.  N.  S.  1900,  c.  1,  s.  23  (33) ;  C.  S.  N.iB.  1903,  c.  1,  s.  10 ; 
Gen.  Ord.  N.  W.  T.,  1905,  p.  386,  s.  8  (14) ;  B.  S.  Q.  1888,  Arts.  21  &  22. 
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3. — Who  is  the  Employer  ?  (67) 

There  must  be  a  contract  of  service  entered  into 
between  the  parties  before  the  relation  of  employer  and 
workman  is  established. 

A  contract  of  service  exists,  and  exists  only  where  one 
person  undertakes  to  serve  another  and  to  obey  the 
reasonable  orders  or  directions  of  such  other,  within  the 
scope  of  the  duties  undertaken,  and  which  duties  are 
defined  generally  but  not  specifically. 

In  many  eases  persons  are  employed  by  others,  but 
do  not  become  their  servants  according  to  legal  meaning. 

In  Hillier  v.  The  Governors  of  St.  Bartholomew's 
Hospital  (I)  an  attempt  was  made  to  hold  the  governors 
of  the  hospital  liable  for  alleged  negligence  of  some  of 
their  surgical  staff.  The  court  held  that  for  the 
surgical  members  of  the  staff  the  defendants  would 
not  be  responsible.  They  were  employed  to  exercise 
their  profession  to  the  best  of  their  abilities  according 
to  their  own  discretion,  but  in  exercising  it  were  in  no 
way  under  the  orders  or  bound  to  obey  the  directions 
of  the  defendants.  (The  judgment  in  an  American  case 
of  Glatin  v.  Rhode  Island  Hospital,  34  American  Eeports 
675-679  approved.) 

It  might,  at  first  sight,  appear  that  the  enquiry,  who  is 
the  employer  ?.  is  superfluous,  and  that  nothing  could  be 
easier  than  to  ascertain  this  from  the  workman  himself. 
The  common  experience  of  those  who  have  to  deal  with 
this  class  of  action  is  that  workmen  are  often  ignorant  of 

(l)  25  T.  L.  E.  468.    Affirmed  on  Appeal,  25  T.  L.  E.  762. 

Canadian  Notes. 

(67)  In  the  Ontario,  Nova  Scotia,  and  British  Columbia  Acts  and  the 
Yukon  Ordinance,  "  employer  "  includes  "  a  body  of  persons  corporate 
or  unincorporate,  and  also  the  legal  personal  representatives  of  a 
deceased  employer."  In  Manitoba  and  New  Brunswick,  "  employer  " 
includes  "  a  body  of  persons  corporate  or  incorporate,  and  also  the  legal 
personal  representatives  of  a  deceased  employer."  Except  in  Manitoba 
the  term  also  includes  a  person  liable  to  pay  compensation  under  the 
provisions  referred  to  in  the  next  following  note. 
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who  is  really  their  employer.  They  know  with  whom  they 
engaged ;  in  their  own  words,  "  who  took  them  on,"  but 
this  person  is,  as  likely  as  not,  a  foreman,  who  does 
not  trouble  to  say  on  whose  behalf  he  engages,  and  the 
workmen  may  subsequently  discover  that  they  are  in 
the  employment  of  a  sub-contractor  or  piece-worker, 
when  they  have  throughout  believed  themselves  to  be 
in  the  service  of  the  persons  on  whose  premises  the 
work  is  being  carried  on. 

The  system  of  doing  work  by  sub-contract  or  piece- 
work contract  is  very  general  in  the  present  day,  and  is, 
we  fear,  occasionally  resorted  to  for  the  express  purpose 
of  avoiding  the  responsibility  created  by  the  Employers' 
Liability  Act  (68). 

Many  of  the  large  dock  companies  and  building  con- 
tractors do  much  of  their  work  by  this  system  of  sub- 
contract, or  piece-work  contract,  prompted  thereto,  it 
is  but  fair  to  add,  by  the  practical  convenience  of  the 
system,  and  not  by  desire  to  evade  liability. 

Still  the  effect  sometimes  is  that  workmen  injured  whilst 
working  on  the  premises  of  large  employers  find  them- 
selves referred  for  compensation  to  sub-contractors,  or 
piece-workers,  generally  men  of  straw,  and  in  no  position 
to  pay  any  damages  that  may  be  recovered  (69). 

Canadian  Notes. 

(68)  In  Ontario,  British  Columbia,  Nova  Scotia,  and  the  Yukon,  where 
the  execution  of  any  work  is  being  carried  out  under  contract  and  the 
principal  owns  or  supplies  any  ways,  works,  machinery,  etc.,  for  the 
purpose,  and  where  any  defect  in  the  condition  or  arrangement  of  such 
ways,  works,  machinery,  etc.,  occasions  personal  injury  to  a  contractor's 
or  sub-contractor's  workmen,  and  if  the  defect  or  the  failure  to  discover 
or  remedy  the  defect  arose  from  the  negligence  of  the  principal  or  some 
person  in  his  service  entrusted  with  the  duty  of  seeing  that  the  condition 
or  arrangement  was  proper,  the  principal  is  liable  as  if  the  workman 
had  been  employed  by  him ;  but  the  workman  cannot  recover  from  both 
the  principal  and  the  contractor.  See  Appendix,  pp.  962  and  956.  The 
New  Brunswick  Act  is  similar,  except  that  under  it  the  principal  would 
seem  to  be  liable  for  defects  which  he  could  not  have  discovered  ;  see  ss.  4 
and  5,  Appendix,  pp.  947 — 8. 

(69)  See  Hill  v.  Taylor,  9  0.  L.  E.  643 ;  Dooley  v.  City  of  St.  John,  38 
N.  B.  B.  455 ;  McCanm  v.  City  of  Toronto,  28  0.  B.  650,  and  note  15,  p.  12. 
Liability  for  the  non-performance  of  a  statutory  duty  is  not  avoided  by 
employing  a  contractor  :  McBury  v.  Dominion  Coal  Co.,  40  N.  S.  B.  89. 
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Test  of  Yalid  Sub-contract.— The  principle  of  law 
governing  all  such  sub-contracts  or  piece-work  contracts 
is  this:  If  the  person  entering  into  such  contracts 
retains  the  rights  of  employer  over  the  men  engaged 
in  carrying  out  the  work,  he  must  retain  as  well  the 
responsibilities  of  employer.  He  cannot  have  the 
advantages  of  a  master  without  the  disadvantages. 

The  usual  test  now  applied  to  ascertain  whether, 
notwithstanding  the  existence  of  a  sub- contract,  the 
chief  contractor  can  be  treated  as  the  employer  is  this  : 
Does  he  retain  or  assume  direct  and  personal  control 
over  the  workmen  of  the  alleged  sub-contractor  ?  (m)  (70). 
If  so,  this  is  evidence  that  he  is  retaining  the  rights 
of  an  employer,  and  may  of  itself  be  sufficient  to 
fix  him  with  liability  under  the  Employers'  Liability 
Act. 

In  the  words  of  a  very  learned  writer  (n),  "  the 
employer  is  the  person  who  not  only  prescribes  to  the 
workman  the  end  of  his  work,  but  retains  the  power  of 
controlling  the  work."  Co-relatively  a  workman  may 
be  denned  as  a  person  who  works  for  another,  subject  to 
such  control. 

A  mere  right  to  exercise  control  for  police  purposes 
over  workmen  engaged  by  a  sub-contractor  is  not  such 

(m)  Stephens  v.  Thurso  Police  Commissioners,  3  Eettie  (4th  ser.),  542. 
(n)  Mr.  Pollock,  in  his  work  on  Torts,  6th  ed.,  75. 
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In  Alexander  v.  Toronto  and  Nipissing  Bail.,  33  U.  C.  E.  474 ;  35 

U.  C.  B.  453,  a  newsboy,  carried  by  the  defendant  railway  under  a 

contract  with  the  boy's  employers  providing  that  the  railway  should 

not  be  liable  for  injury  due  to  negligence,  was  killed,  and  it  was  held 

that  the  contract  was  a  good  defence  to  an  action  by  the  deceased's 

administrator. 

(70)  In  Murphy  v.  City  of  Ottawa,  13  O.  E.  334,  it  was  held  that  the 
City  had  not  so  interfered  with  the  conduct  of  the  work  by  the  deceased 
as  to  assume  personal  control,  and  that  the  plaintiff  having  elected  to 
treat  the  contractor  as  responsible  had  no  recourse  against  the  City. 
And  see  Saunders  v.  City  of  Toronto,  29  0.  E.  273  ;  26  Ont.  A.  E.  265  ; 
Hastings  v.  Le  Boi,  No.  2,  Limited,  10  B.  C.  R.  9 ;  34  S.  C.  E.  177 
(infra,  p.  80,  note  71) ;  Consolidated  Plate  Glass  Co.  v.  Caston  26  Ont 
A.  E.  63  ;  29  S.  C.  E.  624  (supra,  p.  30,  note  35). 
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personal  control  as  would  make  the  chief  contractor 
liable  as  employer,  nor  is  the  right  to  exercise  control 
over  the  sub-contractor's  men  in  the  interest  of  the 
safety  of  other  workmen  employed  by  the  employer, 
especially  where  the  business  in  which  the  employer  is 
engaged  is  regulated  by  statute  (o),  nor,  apparently,  is 
the  reservation  of  a  power  of  dismissal  for  incompetence 
over  the  sub-contractor's  workmen  (p).  This  seems 
to  have  been  a  strong  decision.  Although  the  fact  that 
this  power  was  reserved  was  in  the  particular  case  held 
to  make  no  difference,  it  is  thought  it  would  now  be 
regarded  as  some,  although  perhaps  not  conclusive, 
evidence  of  personal  control  reserved  by  the  chief 
contractor  (q). 

Cases  upon  Sub-contracts. — The  question  of  the 
validity  of  a  sub-contract  or  a  piece-work  contract  was 
raised  in  two  actions  brought  against  the  London  Docks 
Company  under  the  Employers'  Liability  Act  (r).  This 
company  had  been  accustomed  for  many  years  to  enter 
into  piece-work  contracts  with  such  of  their  general 
workmen  as  were  thought  deserving,  for  the  discharge 
of  the  goods  from  the  vessels  which  came  into  their 
docks.  Such  piece-work  contracts  were  in  writing,  and 
set  out  that  this  workman,  called  the  "  contractor," 
undertook  to  discharge  the  ship  with  his  own  gang  of 
men,  for  prices  per  ton  set  out  in  the  contract;  that 
he  was  to  use  the  dock  company's  gear,  and  to  be  liable 

(o)  Marrow  v.  Flimby  and  Boughton  Moor  Coal  and  Fire  Brick  Co., 
[1898]  2  Q.  B.  588  ;  67  L.  J.  Q.  B.  976  ;  80  L.  T.  397 ;  14  T.  L.  B.  583  ; 
followed  in  Fitz-Patrick  v.  Evans,  [1902]  1  K.  B.  505 ;  71  L.  J.  K.  B. 
302  ;  86  L.  T.  141 ;  18  T.  L.  B.  290. 

(p)  Beedie  v.  London  and  North  Western  Bail.  Co.,  4  Exch.  244. 

(g)  See  further  on  this  point,  Bapson  v.  Cubitt,  9  M.  &  W.  710; 
Mwrrie  v.  Currie,  L.  B.  6  O.  P.  27  ;  Charles  v.  Taylor,  3  C.  P.  D.  492  ; 
Taylor  v.  Greenhalgh,  L.  B.  9  Q.  B.  487 ;  Pendlebury  v.  Greenhalgh, 
1  Q.  B.  D.  36. 

(r)  Levering  v.  London  and  St.  Katharine's  Docks  Co.  and  Doe  v. 
The  Same,  reported  together,  3  T.  L.  B.  607.  The  facts  in  these  two 
cases  were  identical,  although  they  were  appeals  from  different  county 
courts. 
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for  all  accidents  which  might  happen  to  any  workman 
employed  by  him  in  the  carrying  out  of  the  work.  In 
the  cases  referred  to,  two  workmen  engaged  by  dock 
servants  who  had  entered  into  piece-work  contracts  with 
the  dock  company,  were  injured  whilst  assisting  in  the 
work  of  discharging  vessels,  and  both  brought  actions 
against  the  dock  company  under  the  Employers'  Liability 
Act. 

The  company  set  up  the  piece-work  contract,  and 
contended  that  neither  of  the  plaintiffs  was  in  their 
service,  but  that  both  were  in  the  service  of  the  piece- 
workers. 

The  evidence  given  at  the  trials  was  as  follows :  That 
the  piece-workers  selected  their  workmen  from  a  class 
of  men  who  were  supplied  with  tickets  by  the  dock 
company  to  enable  them  to  enter  the  dock  premises; 
that  the  names  of  all  piece-workers,  even  at  the  time 
when  the  piece-work  contracts  were  existing,  appeared 
in  the  dock  books  as  their  permanent  workmen; 
that  they  were  men  of  no  means,  and  that  they 
sometimes  appealed  to  the  dock  superintendents  in 
emergencies  to  know  what  they  should  do  with  their 
workmen. 

Upon  these  facts  a  Divisional  Court  of  Queen's  Bench 
held  that  there  was  evidence  of  personal  control  retained 
by  the  dock  company,  and  in  one  of  the  cases  entered 
judgment  for  the  plaintiff  for  agreed  damages,  and  sent 
the  other  case  down  to  the  county  court  for  re-trial,  with 
the  result  that,  in  that  case  also,  the  plaintiff  secured 
a  verdict. 

Another  case  upon  this  subject,  Hunt  v.  Mowlem  &  Co. 
(unreported),  may  well  be  noticed  as  showing  what  very 
slight  evidence  of  control  may  be  sufficient  to  sustain 
a  verdict  against  the  chief  contractor  at  the  suit  of  a 
workman  employed  by  a  piece-worker. 

The  action  was  brought  against  Messrs.  Mowlem 
and   Co.,   under   the    Employers'   Liability  Act,   by   a 
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workman   alleging  that  he  was  injured  whilst  in  their 
service. 

In  the  case  it  was  proved,  and  indeed  admitted  on 
behalf  of  the  plaintiff,  that  Mowlem  &  Go.  had  entered 
into  a  perfectly  bond  fide  contract  with  a  man  named 
Bills  to  execute  all  the  brickwork,  at  so  much  per  yard, 
of  a  certain  large  work  for  which  Mowlem  &  Co.  were 
chief  contractors.  This  man  Bills  was  a  man  of  small 
means,  and  had  previously  been  a  workman,  although  not 
in  Mowlem  &  Co.'s  employ,  and  had  been  accustomed  for 
some  years  to  take  contracts  for  brickwork  from  Mowlem 
&  Co.,  and  occasionally  from  other  large  builders.  He 
selected  his  own  men,  controlled  the  work,  paid  the  men 
what  wages  he  chose  to  agree  with  them,  and  alone  had 
the  power  of  dismissing  them.  He  himself  was  paid 
weekly  90  per  cent,  of  the  sum  due  to  him,  reckoned  on 
the  basis  of  a  measurement  of  the  work  done,  which 
money  often  amounted  to  many  hundreds  of  pounds.  On 
the  other  hand,  Mowlem  &  Co.'s  board,  announcing 
that  they  were  contractors  for  the  work,  was  the  only 
one  fixed  upon  the  land,  the  plant  belonged  to  Mowlem 
&  Co.,  and  the  plaintiff  said '  he  thought  he  was  engaged 
to  work  for  this  firm.  At  the  trial,  Bills,  who  was  called 
as  a  witness  for  defendants,  having  stated  that  the  men 
were  under  his  control  alone,  said,  in  cross-examination, 
that  if  he  was  told  to  do  or  not  to  do  anything  relating 
to  the  work  by  Mowlem  &  Co.'s  superintendents,  he 
should  obey  such  an  order,  and  should  expect  his  work- 
men to  do  the  same ;  but  no  evidence  was  forthcoming 
of  any  such  order  being  given.  Another  witness  stated 
that  he  had  heard  Mowlem's  engineer  object  to  the 
quality  of  the  work  done  by  Bills'  men.  The  finding  of 
the  jury  in  the  county  court  upon  this  evidence  was  that 
Bills  and  his  men  were  workmen  in  the  employment  of 
Mowlem  &  Co.  Upon  appeal  a  Divisional  Court  held 
that  there  was  sufficient  evidence  of  control  exercised  by 
Mowlem   &   Co.  to   support   the  finding  in  the  county 


SO  The  Employees'  Liability  Act,  1880. 

court,  and  to  justify  the  verdict  given  in  favour  of  the 
plaintiff  (s)  (7 J). 

In  the  case  of  Brown  v.  Butterlcy  Coal  Co.  (t),  the 
question  for  decision  was,  whether  men  engaged  by  the 
miners  who  worked  a  coal  mine  on  what  is  called 
the  "  butty "  system  were  the  servants  of  the  "  butty 
men  "  or  workmen  in  the  employment  of  the  colliery 
owners.  The  "  butty  system  "  was  shown  to  be  a  system 
in  very  common  use,  by  which  a  number  of  miners 
clubbed  together  to  get  coal  out  of  the  colliery  at  so  much 
per  ton,  dividing  amongst  themselves  the  money  so 
obtained,  and  employing  men  to  work  under  them.  The 
mine  in  question  was  subject  to  the  provisions  of  the  Coal 
Mines  Eegulation  Act,  and  the  special  rules  made  for 
the  management  of  the  mine  under  s.  52  of  the  Act  set 
out,  inter  alia,  that  "  every  workman  shall  obey  strictly  all 
orders  of  the  overman,  underlooker  or  bailiff,  or  other 
officer  of  the  colliery  under  whose  control  he  may  happen 
to  be,  and  his  directions  as  to  the  part  of  the  workings  of 
the  pit  in  which  he  is  to  work,"  etc.  The  same  rules 
defined  the  term  "  workmen  "  as  including  "  all  persons 
employed  in  or  about  the  colliery,  except  managers, 
underlookers  or  bailiffs,  overmen  or  firemen."  Both  the 
"  butty  men  "  themselves  and  the  men  who  worked  for 
them  were  subject  to  all  the  rules  made  by  the  colliery 
company,  and  liable  to  dismissal  if  they  violated  them. 
Upon  these  facts,  the  county  court  judge  held  that  both 

(s)  Note. — This  case  has  been  quoted  from  the  report  in  this  book  on 
several  occasions,  both  in  Divisional  Courts  and  in  the  Court  of  Appeal. 
It  has  never  received  especial  commendation,  nor  has  the  decision  been 
attempted  to  be  justified.  It  must  be  regarded  as  an  extreme  case 
which  will  not  readily  be  followed. 

(t)  53  L.  T.  964 ;  2  T.  L.  B.  159. 

Canadian  Notes. 

(71)  Compare  Hastings  v.  Le  Boi,  No.  2,  Limited,  10  B.  C.  B.  9  ■  3i 
S.  C.  B.  177,  where  it  was  held  that  although  the  workman  injured 
was  nominally  the  servant  of  the  contractor  he  was  really  under  the 
control  and  direction  of  the  defendant  company  and  thus  a  fellow- 
servant  of  the  company's  employee  through  whoso  negligence  the 
accident  was  caused. 
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the  "  butty  men  "  and  their  workmen  were  in  the  service 
of  the  colliery  company,  and  that  the  company  was 
responsible,  under  the  Employers'  Liability  Act,  to  the 
widow  of  a  man  employed  by  the  "  butty  men  "  who  had 
been  killed  by  the  negligence  of  other  workmen  in 
the  company's  service.  This  decision  was  upheld  on 
appeal  (u). 

With  this  case  should  be  compared  the  later  one  of 
Marrow  v.  Flhriby  and  Boughton  Moor  Coal  and  Fire 
Brick  Co.  Or),  the  facts  in  which  were  as  follows : — 

E.  entered  into  a  contract  with  the  owners  of  a  colliery 
to  sink  a  shaft  in  their  mine.  By  the  contract,  E.  (who 
was  therein  called  the  contractor)  was  to  provide  such 
sinkers,  etc.,  as  might  be  necessary  for  the  work,  and  was 
to  be  paid  a  certain  sum  per  fathom  sunk.  E.  employed 
and  paid  the  sinkers,  he  himself  acting  as  "chargeman" 
in  charge  of  the  sinking  operations.  One  of  the  sinkers 
whilst  working  was  killed  by  a  block  of  wood  falling  on 
him,  and  his  administratrix  brought  an  action  against 
the  colliery  owners  under  the  Employers'  Liability  Act. 
The  only  question  which  reached  the  Court  of  Appeal 
was  whether,  on  the  true  construction  of  the  Coal  Mines 
Eegulation  Act,  1887,  and  the  special  rules  made  there- 
under, E  could  properly  be  regarded  as  an  independent 
contractor.  By  the  special  rules  of  the  mine,  the 
"  manager  "  was  made  responsible  for  the  control,  man- 
agement, and  direction  of  the  mine,  and  was  to  appoint 
such  competent  persons  as  might  be  necessary  for 
carrying  out  the  provisions  of  the  Act ;  and  all  persons 
employed  in  or  about  the  mine  were  to  obey  his  direc- 
tions, and  the  chargeman  in  each  shift  was  to  have 
charge  of  the  sinking  operations. 

(u)  A  similar  decision  had  previously  been  given  by  the  Court  of 
Session  in  Scotland,  in  a  case  where  the  facts  were  almost  the  same  as 
in  Brown  v.  Butterley  Colliery  Co.  See  this  case,  Morrison  v.  Baird  & 
Co.,  reported  10  Sc.  Sess.  Cas.  (4th  ser.),  p.  271 ;  contra  Littlejohn 
v.  John  Brown  &  Co.,  [1909]  S.  C.  169;  46  S.  h.  R.  42. 

(10)  [1898]  2  Q.  B.  588 ;  67  L.  J.  Q.  B.  976 ;  79  L.  T.  397  ;  14  T.  L.  E. 
583. 

E.L.  G 
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It  was  held  upon  these  facts,  that  E.  was  an  indepen- 
dent contractor,  that  deceased  was  not  a  workman  who 
had  entered  into  or  worked  under  a  contract  with  the 
colliery  owners  as  his  employers,  within  the  meaning  of 
s.  10  of  the  Employers  and  Workmen  Act,  1875,  and 
that,  consequently,  the  Employers'  Liability  Act,  1880, 
did  not  apply.  The  court  also  declared,  that  the  control 
given  by  the  Goal  Mines  Eegulation  Act,  1887,  and  rules 
made  thereunder,  to  the  manager  over  all  persons  in  the 
mine,  did  not  make  E.  and  the  sinkers  employed  by  him 
the  "  workmen  "  of  the  colliery  owners. 

The  facts  in  the  case  of  FitzPatrick  v.  Evans  (x),  decided 
in  the  year  1901,  were  almost  identical  with  those  in 
Marrow's  Case,  supra,  save  that  the  workman  employed 
by  the  contractor  had  signed  the  "  record  book  "  kept  by 
the  colliery  owners  by  which,  in  consideration  of  being 
employed  in  the  mine,  he  became  bound  to  observe  the 
regulations  and  conditions  laid  down  for  the  safety  of 
the  mine  and  for  the  guidance  of  the  persons  employed 
there.  Both  the  Divisional  Court  and  the  Court  of 
Appeal  held  that  notwithstanding  this  additional  fact 
the  case  was  really  governed  by  Marrotu's  Case,  and 
the  contractor,  in  this  case  also,  must  be  regarded  as 
independent,  and  alone  responsible  for  the  injury  to  his 
workman  working  in  the  mine.  ■ 

These  two  cases  are  chiefly  useful  as  showing  that  even 
in  an  employment  subject  to  statutory  regulation,  where 
the  regulation  and  control  of  all  the  persons  engaged  is 
given  to  the  person  carrying  on  the  industry  (in  these 
cases  the  mine-owner),  there  yet  may  be,  for  the  pur- 
poses of  the  Employers'  Liability  Act,  contractors  with 
independent  liability.  And  see  cases  under  heading, 
"  Test  of  Valid  Sub-contract,"  ante,  pp.  76 — 77. 

Commencement  of  Contract  of  Service. — One  other 
question,   although   scarcely  cognate    to   the   one  now 

(as)  [1901]  1  Q.  B.  756;  on  appeal,  [1902]  1  K.  B.  505;  71  L,  J.  K.  B 
302 ;  86  L.  T.  Ul ;  18  T.  L.  R.  290. 


Commencement  op  Contract  op  Service.       83 

under  discussion,  requires  notice.  When  may  the  re- 
lationship of  master  and  servant  be  said  to  begin,  and 
when  does  it  terminate  ?  With  regard  to  ordinary  daily 
workmen,  we  think  they  must  be  deemed  to  enter 
the  service  of  the  employer,  for  the  purposes  of  the 
Employers'  Liability  Act,  as  soon  as  they  reach  the 
works  or  land  belonging  to  or  under  the  control  for 
the  time  being  of  the  employer,  where  he  carries  on 
the  work,  if  at  or  reasonably  near  the  time  appointed 
for  the  commencement  of  the  work,  and  to  continue 
in  the  service  after  the  work  is  stopped  for  such  a  time 
as  is  reasonably  requisite  to  enable  them  to  leave  the 
works  or  premises.  In  the  case  of  Bryclon  v.  Stewart  (y) 
the  House  of  Lords  held  that  where  the  master  lets 
a  workman  down  his  mine  he  is  bound  to  bring  him 
up  safely  even  though  he  come  up  for  his  own  purposes 
and  is  not  at  the  time  engaged  in  his  master's  business. 
The  Lord  Chancellor,  Lord  Cranworth,  in  his  judgment 
defined  the  continuance  of  the  master's  liability  as 
follows:  "Whatever  the  man  does  in  the  course  of  his 
master's  employ,  according  to  the  fair  interpretation  of 
these  words,  eundo,  morando,  redeundo,  the  master  is 
responsible." 

The  case  of  Cowler  v.  Moresby  Goal  Co.  (z)  supports 
the  proposition  above  stated,  and  goes  somewhat  beyond 
it.  This  action  was  brought  under  the  Employers' 
Liability  Act.  The  plaintiff  had  been  discharged  from 
defendant's  service  on  a  Saturday  night,  and  went  on 
the  following  Monday  morning  down  the  mine  to  fetch 
the  tools  with  which  he  had  been  working,  for  the 
purpose  of  returning  them  to  the  employer.  It  was 
proved  that  he  had  no  opportunity  of  doing  this  before 
the  Monday  morning,  and  that  he  could  not  receive  his 
wages  until  the  tools  were  so  returned.  Whilst  in  the 
mine  for  this  purpose  he  was  injured.  It  was  held  that 
the  relation  of  master  and  servant  had  not  terminated, 
(y)  %  Map£.  H-  o£  L-  30-  (z)  l  T-  L-  R  575' 
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and    that    the    action    was    maintainable    under    the 
Employers'  Liability  Act  (a). 


4. — Has  the  Plaintiff  Contracted  away  his 
Eight  of  Action? 

In  all  cases  before  an  action  is  commenced  under 
the  Employers'  Liability  Act,  inquiry  should  be  care- 
fully made  to  ascertain  whether  the  workman  injured 
has,  either  before  the  time  the  injury  was  received, 
contracted  with  his  employer  that  the  operation  of  the 
Act  should  be  excluded  from  his  contract  of  service, 
or,  since  the  time  of  the  injury,  accepted,  or  agreed  to 
accept,  some  compensation  in  lieu  of  his  cause  of  action. 
In  the  first  edition  of  this  book  we  stated  that  it  was 
"  clear  that  it  was  open  to  him  to  do  either  the  one 
or  the  other."  "  Qniris  rcminciare  potest  juri  pro  se 
introducto  "  (72). 

Decision  in  Griffiths  v.  Earl  Dudley. — Within  a  very 
short  time  after   the  passing  of  the  Act  this  question 

(a)  In  an  unreported  county  court  action,  brought  under  the  Act,  the 
question  arose  whether  a  workman  who  stayed  on  the  premises  after 
work  hours  for  the  purpose  of  having  his  tea  there,  could  be  said,  when 
leaving  the  premises  an  hour  after,  and  when  it  had  become  dark,  to  be 
still  in  the  employer's  service.  Considerable  doubt  was  expressed  by 
the  judge  upon  this  point,  but  the  decision  was  given  upon  other 
grounds ;  but  see  Blovelt  v.  Sawyer,  [1904]  1  K.  B.  271  ■  73  L  J  K  B 
155 ;  89  L.  T.  658  ;  20  T.  L.  R.  105. 

Canadian  Notes. 

(72)  The  Ontario,  Manitoba,  British  Columbia,  Nova  Scotia,  and  New 
Brunswick  Acts  and  Yukon  Ordinance  provide  that  in  order  that  a  con- 
tract or  agreement  should  be  a  bar  to  an  action,  the  employer  must 
show  (a)  consideration  other  than  that  of  being  taken  into  or  continued 
in  employment ;  (6)  that  suoh  other  consideration  was  ample  and 
adequate  ;  and  (c)  that  the  contract  or  agreement  was  not  improvident 
but  just  and  reasonable.  In  Ontario,  Manitoba,  and  British  Columbia 
no  contract  or  agreement  is  a  bar  to  an  action  in  respect  of  certain 
injuries  caused  to  workmen  on  railways.  See  Appendix  r>r>  964  965  • 
942—948 ;  959  and  951.  '  **' 

An  Act  of  Canada  of  1904,  4  Edw.  7,  c.  31,  forbids  "contracting 
out  "  by  Dominion  railways.  This  Act  is  intra  vires  of  the  Dominion 
Parliament:  Grand  Trunk  Rail.  v.  Attorney-General  36  S  O  R  iqfi. 
[1907]  A.  C.  65  ;  7  C.  Ry.  C.  472 ;  see  p.  8,  note  11.      '  ' 
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was  raised  and  decided  in  the  case  of  Griffiths  v.  Earl 
Dudley  (b),  where  a  miner  in  Lord  Dudley's  colliery 
was  killed  under  such  circumstances  as  prima  facie  to 
entitle  the  widow  to  recover  compensation  for  his 
death.  The  action  was  brought  under  the  Employers' 
Liability  Act,  and  was  met  by  the  defence  that  the 
deceased  man  had  voluntarily  contracted  both  himself 
and  his  representatives  out  of  the  benefit  of  the  Act. 
The  facts  were,  that  before  the  Employers'  Liability 
Act  came  into  force,  there  existed  in  defendant's  works 
a  benefit  club,  called  the  "  Club  Box,"  to  which  each 
workman  contributed,  and  to  which  the  employer  con- 
tributed a  sum  equal  to  the  total  contributions  of  all 
the  workmen.  Upon  the  same  day  upon  which  the 
Employers'  Liability  Act  came  into  force,  viz.  January 
1st,  1881,  a  printed  notice  was  circulated  in  the  colliery 
directed  to  "  all  persons  employed,  directly  or  indirectly, 
in  the  collieries  who  have  heretofore  had,  or  may  have, 
claims  upon  the  colliery  '  Club  Box,'  "  the  material  parts 
of  which  notice  were : 

1st.  That  all  the  persons  employed  at  the  collieries 

must  continue  to  belong  to  the  benefit  club. 
2nd.  That  the  employer  should  continue  an  honorary 
member,  and  subscribe  not  less  than  hereto- 
fore. 
3rd.  That  in  consideration  of  such  payment  by  the 
employer,  and  of  being  employed  at  the  colliery 
and  as  part  of  the  terms  of  the  employment, 
every  person  so  employed  undertakes  for  himself 
and  his  representatives  and  any  person  entitled 
in  case  of  his  death,  to  look  to  the  funds  of  the 
benefit  society  for  compensation  in  cases  of 
injury  in  the  course  of  the  employment,  whether 
resulting  in  death  or  not,  and  that  neither 
the  employer  nor  any  of  his  servants  should 
be  liable  for  any  defect,  negligence,  act,  or 
(b)  9  Q.  B.  D.  357 ;  51  L.  J.  Q.  B.  543  ;  47  L.  T.  10 ;  30  W.  R.  797. 
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omission,  under  the  Employers'  Liability  Act, 
1880. 

4th.  That  this  contract  should  remain  in  full  force, 
and  operate  as  a  contract  between  the  workman 
and  owner  for  the  time  being  of  the  colliery. 

The  county  court  judge  who  tried  the  action  held,  as 
a  fact,  that  the  deceased  man  had  assented  to  this 
contract;  but  decided  that  he  could  not  contract  him- 
self out  of  the  Employers'  Liability  Act  so  as  to  defeat 
the  claim  of  his  widow  for  compensation.  He  held 
also  that  the  contract  was  void  for  want  of  mutuality 
and  consideration,  and  contrary  to  public  policy,  and 
gave  a  verdict  for  the  plaintiff. 

On  appeal  to  the  High  Court  it  was  held  by  Field 
and  Cave,  JJ.,  that  this  decision  was  wrong  and  must  be 
set  aside,  and  that  judgment  must  be  entered  for  the 
defendant.  The  grounds  of  decision  were  that  the  widow 
acquired,  under  Lord  Campbell's  Act,  no  separate  cause 
of  action,  but  only  such  cause  of  action  as  the  husband 
himself  would  have  had,  had  death  not  resulted  from  the 
injury,  and  which  in  the  present  case  was  none  (c)  (7S). 
The  court  further  decided  that  there  was  mutuality  in, 
and  consideration  for,  the  contract,  and  that  it  was  not 
a  contract  contrary  to  public  policy. 

The  decision  has  never  been  questioned.  It  may  be 
therefore  regarded  as  settled  that  workmen  may  contract 
themselves  and  their  representatives  out  of  the  operation 
of  the  Employers'  Liability  Act,  and  that  such  a  contract 

(c)  See  Bead  v.  Great  Eastern  Bail.  Co.,  L.  E.  3  Q.  B.  555;  87  L.  J. 
Q.  B.  278 ;  18  L.  T.  82  ;  16  W.  R.  1040. 

Canadian  Notes. 

(78)  The  action  given  by  Artiole  105G  of  the  Queboo  Oivil  Code  is  an 
independent  and  personal  right  of  action,  andmot  as  in  the  oase  of  Lord 
Campbell's  Aot  conferred  on  the  deoeased's  representatives  only :  Robin- 
son v.  Canadian  Pacific  Bail,  19  S.  0.  R.  292 ;  [1892]  A.  0.  481 ;  Miller 
v.  Grand  Trunk  Bail.,  Q.  R.  21  S.  0.  846 ;  12  K.  B.  1 ;  84  S.  0.  R.  45  • 
[1906]  A.  0.  187  ;  Bex  v.  Armstrong,  11  Ex.  0.  R.  119 ;  40  S.  0.  R.  229.; 
Bex  v.  Dcsrosiers,  11  Ex.  0.  R.  128 ;  41  S.  0.  R.  71.  And  soe  note, 
infra,  p.  180,  note  154,  as  to  this  and  as  to  "  indemnity  or  satisfaction  " 
within  the  meaning  of  the  artiole, 
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may  be  implied  where  the  employer  brings  to  the  know- 
ledge of  the  workman  that  the  only  condition  on  which 
he  continues  in  the  employment  is  that  he  renounces 
his  rights  under  the  Act,  and  the  workman  tacitly 
acquiesces  in  this  arrangement. 

Was  there  a  Contract  in  this  Case  ? — On  the  par- 
ticular facts  in  Griffiths  v.  Earl  Dudley,  as  reported,  the 
question  as  to  whether  there  really  was  any  contract  at 
all  to  waive  the  benefits  of  the  Act,  appears  to  some 
extent  to  have  been  lost  sight  of  in  the  larger  question 
of  the  legality  of  such  a  contract.  As  stated,  the  county 
court  judge  found  as  a  fact,  that  the  deceased  assented 
to  the  arrangement,  and  it  was  therefore  not  open  to  the 
judges  of  the  Queen's  Bench  to  reverse  this  finding. 
But  if  the  only  evidence  of  assent  was  the  fact  that  the 
man  doubtless  saw  the  notice  posted  up  on  the  works 
and  did  not  give  up  his  employment,  although  it  could 
not  be  said  that  his  conduct  did  not  furnish  some  evidence 
of  assent,  we  do  not  think  this  was  by  any  means  con- 
clusive evidence.  In  other  words,  the  case  is  not  an 
authority  for  the  proposition,  that  an  employer,  by 
posting  up  a  notice  that  the  workmen  only  continue 
in  his  employment  if  they  contract  out  of  the  Act, 
necessarily  proves  a  contract  to  that  effect  with  the 
workmen,  even  when  it  is  admitted  they  see  the  notice, 
and  do  not  leave  the  service.  Take  the  illustration  of  an 
ordinary  commercial  contract  existing  between  A.  and  B., 
and  which  A.  has  a  right  to  determine  on  very  short  notice. 
It  is  doubtful  whether  A.,  by  putting  up  a  notice  con- 
taining an  alteration  of  the  terms  of  all  his  contracts, 
could  bind  B.  by  proving  that  he  had  seen  it  and  had 
said  nothing,  notwithstanding  that  A.  might  use  the 
same  argument  as  was  used  in  Griffiths  v.  Earl  Dudley, 
viz.  that  if  B.  had  not  acquiesced,  he  (A.)  would,  at  the 
earliest  opportunity,  have  determined  the  contract.  The 
question,  it  is  thought  in  all  cases,  is  one  of  fact,  and  as 
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such  a  question  for  the  tribunal  which  determines  fact, 
generally  a  jury.  Although  we  do  not  say  that  a  jury 
would  not  be  entitled  to  say  that,  under  such  circum- 
stances as  above  stated,  a  contract  existed,  yet,  if  on  the 
same  facts  they  had  chosen  to  say  that  in  their  opinion 
there  was  no  such  contract,  their  finding  probably  could 
not  be  disturbed. 

Must  be  Valuable  Consideration  for  Contracting 
out  of  Act. — Whenever,  as  an  answer  to  an  action 
under  the  Employers'  Liability  Act,  a  contract  waiving 
the  operation  of  the  Act  is  set  up,  it  should  be  carefully 
looked  at  to  ascertain,  not  only  whether  it  was  assented 
to  by  the  workman,  but  whether  it  was  founded  upon 
a  valuable  consideration.  The  fact  of  the  employer 
asking  his  workman  to  waive  his  rights  under  the  Act, 
and  the  workman  acquiescing,  is  a  mere  nudum  pactum, 
and  not  a  contract  at  all;  but  it  is  different  where 
the  employer  distinctly  says  to  the  workman,  "I  give 
you  the  option  either  to  leave  or  to  continue  in  my 
service,  but  if  you  continue  it  is  only  upon  the  condition 
that  you  waive  your  rights  under  the  Employers' 
Liability  Act." 

If  the  contract  is  in  writing,  care  should  be  taken  to 
see  both  that  the  consideration  stated  in  the  contract  is 
the  real  consideration  for  the  promise,  and  that  it  has 
been  executed  (d)  (74). 

A  contract  to  exclude  in  express  terms  the  operation 
of  the  Act  does  not  impliedly  repel  the  application  of  the 
doctrine  of  common  employment  where  it  would  otherwise 
apply.  In  Burr  v.  Theatre  Royal,  Drury  Lane  (e),  an 
actress  had  contracted  out  of  the  Act  in  express  terms. 
It  was  argued,  unsuccessfully,  that  on  the  principle  of 

(d)  Odershaw  v.  King,  2  H.  &  N.  517. 

(e)  76  L.  J.  K.  B.  459 ;  96  L.  T.  447 ;  23  T.  L.  R.  299. 

Canadian  Notes. 

(74)  For  the  requisites  of  a  valid  contract  of  this  nature,  see  p.  84, 
noto  72.    As  to  Quebec,  seo  Conan  v.  Charcst,  Q.  E.  32  S.  C.  385. 
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cxprcssum  facit  taciturn  cessarc  the  doctrine  of  common 
employment  could  not  be  invoiced  against  her  in  a  claim 
for  personal  injury  caused  by  a  fellow-servant. 

Compromise  of  Cause  of  Action. — If  the  workman, 
after  the  injury,  in  the  absence  of  any  evidence  of  fraud 
or  over-reaching,  agrees  to  accept  any  compensation  in 
the  place  of  the  right  of  action  arising  from  the  injury, 
then,  although  such  compensation  may  not  be  one-tenth 
part  of  the  value  of  his  loss,  he  cannot  afterwards  sue ; 
nor,  if  death  should  subsequently  result  from  the  injury, 
can  his  personal  representatives  (/). 

For  the  compensation  accepted  by  the  workman  to  be 
an  absolute  bar  to  his  right  to  sue,  it  is  not  necessary 
that  he  should  have  known  the  full  extent  of  the  injury 
he  had  received.  But  if  he  should  be  induced  to  com- 
promise by  false  representations  as  to  the  nature  thereof 
made  by,  or  on  behalf  of,  the  employer,  he  will  not  be 
bound  by  having  accepted  the  compensation  (g).  Further, 
he  will  never  be  estopped  by  the  mere  fact  of  giving  a 
receipt  in  "  full  satisfaction  and  discharge  "  of  his  claim, 
if  he  can  show  either  that  he  was  imposed  upon,  or  that 
he  was  not  aware  of  the  import  and  effect  of  the  receipt 
at  the  time  he  signed  it  (h),  though  some  of  the  decisions 
in  Scotland  seem  to  show  that  very  strong  evidence 
would  be  required  before  such  a  discharge  could  be  set 
aside  (i)  (75).     Such  circumstances,  however,  were  held  to 

(/)  Addison  on.  Torts,  7th  ed.,  p.  52  ;  Wood  v.  North  British  Bail.  Co., 
18  E.  (H.  L.)  27 ;  Dorman  v.  Allen,  3  F.  112. 

(g)  Stewart  v.  Great  Western  Bail.  Go.,  2  De  G.  J.  S.  319. 

(h)  Lee  v.  Lancashire  and  Yorkshire  Bail.  Co.,  L.  E.  6  Ch.  527. 

(i)  Mathiesony.  Hawthorns  &  Co.  (1899),  1  F.  468.  See  also  Docherty 
v.  McAVpine,  2  F.  128,  and  Hunter  v.  Damgavil  Coal  Co.,  3  P.  10. 

Canadian  Notes. 

(75)  In  Doyle  v.  Diamond  Flint  Glass  Co.,  7  0.  L.  E.  747 ;  8  0.  L.  E. 
499,  a  release  by  a  widow  was  held  not  binding  upon  her.  In  Farmer 
v.  The  Grand  Trunk  Bail.,  21  0.  E.  299,  the  plaintiff  whose  husband 
had  been  killed  gave  a  receipt  for  $250  to  a  benefit  insurance  society 
in  connection  with  the  defendant  railway,  stating  that  the  latter  was 
relieved  from  all  liability,  and  it  was  held  that  the  receipt  formed  no 
bar  to  the  action.  But  see  Harris  v.  Grand  Trunk  Bail.,  3  0.  W.  E. 
211 ;  3  C.  Ey.  C.  172. 
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exist  in  Volenti  v.  Wm.  Dixon,  Limited  (k).  An  alleged 
agreement  to  accept  compensation  under  the  Workmen's 
Compensation  Act  was  held  not  to  debar  the  plaintiff  from 
prosecuting  a  claim  under  the  Employers'  Liability  Act, 
as  the  evidence  showed  that  plaintiff  was  a  foreigner  who 
did  not  understand  the  English  language,  and  had  not 
had  the  receipts  which  were  relied  upon  as  constituting 
an  agreement  explained  to  him. 

Who  may  compromise. — The  parties  themselves 
being  sui  juris  may  compromise  their  own  claims  as 
above  stated.  The  next  friend  of  an  infant  is  dominus 
litis,  and  may  compromise  the  infant's  claim  (I).  Where 
a  solicitor  has  been  instructed  to  prosecute  a  claim,  he 
may  compromise  the  same  unless  expressly  forbidden  to 
do  so,  but  not  before  the  action  is  commenced  (m) .  The 
parties  may  also  compromise  without  the  intervention  of 
their  solicitor  if  the  compromise  is  entered  into  bond 
fide  (n). 

Assignment  of  Claim — It  has  been  decided  in  Scotland 
that  a  claim  for  personal  injury  may  be  assigned  by  the 
injured  person  to  another,  so  as  to  enable  the  assignee 
to  sue  in  respect  of  such  cause  of  action  in  his  own 
name  (o). 

It  is  doubtful  whether  this  can  be  done  in  England. 

Infant  may  Contract  out  of  Act. — It  was  decided  in 
the  year  1894  that  an  infant  may  contract  away  a  right 
of  action  which  he  would  otherwise  have  had  under  the 
Employers'  Liability  Act  (p).  In  the  case  in  question 
the  infant  had  renounced  all  his  rights  under  the  Act  in 

(k)  [1907]  S.  G.  695  ;  44  S.  L.  R.  532. 

(I)  Genu  v.  Henry,  2  P.  48. 

(m)  Macaulay  v.  Polley,  [1897]  2  Q.  B.  122. 

(it)  Price  v.  Crouch,  60  L.  J.  Q.  B.  767. 

(o)  Traill  v.  Actieselskabat  Dalbeattie,  Limited,  6  F.  798  ;  41  So.  L  R 
614. 

(p)  Clements  v.  London  and  North  Western  Bail.  Co.,  [1894]  2  Q  B 
482. 
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consideration  of  being  permitted  to  participate  in  the 
accident  fund  which  the  London  and  North  Western 
Railway  Company  and  their  employes  had  mutually 
established.  In  the  case  in  question  the  infant  could 
probably  have  recovered  greater  damages  under  the  Act 
than  he  was  entitled  to  under  the  accident  fund  scheme, 
but  it  was  held  that  this  made  no  difference,  for  the 
contract  was  not  to  be  considered  after  the  event,  but 
was  to  be  regarded,  on  the  question  as  to  whether  or  not 
it  was  for  the  general  benefit  of  the  infant,  at  the  time  at 
which  it  was  entered  into. 

As  showing  that  such  an  agreement  must  be  clearly 
for  the  benefit  of  the  infant,  if  it  is  to  be  upheld,  another 
case  may  be  considered  (q).  This  was  a  case  where  an 
infant  contracted  with  the  same  railway  company  that, 
in  consideration  of  being  allowed  to  travel  free  of 
charge  on  the  railway  to  and  from  the  colliery  where 
he  worked,  and  his  home,  upon  special  conditions 
arranged  between  the  railway  company  and  the  colliery 
owner,  he  would  not  make  any  claim  against  the  com- 
pany for  injury  sustained  through  their  negligence. 
The  court  held  that  this  contract,  regarded  as  a  whole, 
was  not  beneficial  to  the  infant,  and  refused  to  hold  him 
bound  by  it. 


5. — Is  the  Plaintiff  in  Time  ? 

Time  for  Notice  of  Injury — Upon  this  point  the 
words  of  the  Act  are  quite  clear  (r)  (76).     The  notice  of  the 

(g)  Flower  v.  London  and  North  Western  Bail.  Co.,  [1894]  2  Q.  B. 
65.  See  as  to  position  of  an  infant  contracting  to  accept  compensation 
under  the  Workmen's  Compensation  Act,  Stephens  v.  Dudbridge  Iron 
Works  Co.,  [1904]  2  K.  B.  225 ;  73  L.  J.  K.  B.  739 ;  90  L.  T.  838 ;  20 
T.  L.  E.  492. 

(r)  Section  4. 

Canadian  Notes. 

(76)  The  provisions  of  the  Ontario  Act  (s.  9),  the  British  Columbia 
Act  (s.  9),  the  Nova  Scotia  Act  (s.  8),  and  the  Yukon  Ordinance  (s.  9), 
are  similar  to  the  English  Act  except  that  notice  of  injury  is  directed  to 
be  given  within  twelve  weeks  (six  months  in  the  Yukon).     In  New 


92         The  Employees'  Liability  Act,  1880. 

fact  of  the  injury  must  be  given  to  the  employer,  or  if 
there  is  more  than  one  employer,  to  one  of  the  employers 
within  six  weeks  from  the  time  the  injury  was  sus- 
tained (s).  If  given  by  registered  letter,  as  it  should 
be,  the  notice  shall  be  deemed  to  have  been  given  at  the 
time  when  the  letter  in  the  ordinary  course  of  post 
would  have  been  delivered  (£)•  This  does  not  mean  that 
it  is  absolutely  necessary  that  the  notice,  if  sent  by  post, 
should  be  sent  by  registered  letter.  If  its  receipt  is 
admitted,  or  can  be  proved  in  any  way,  then  the  mode  in 
which  it  was  sent  is  immaterial.  The  proof  of  sending  it 
by  ordinary  post  is  prima  facie  evidence  of  its  receipt  (it). 
It  is  in  cases  where  the  receipt  of  the  notice  is  not 
admitted,  and  plaintiff  cannot  prove  its  actual  receipt,  or 
where  the  notice  really  miscarries,  that  the  advantage 
of  following  the  requirement  of  the  Act  of  Parliament 
appears.  In  such  cases  if  the  plaintiff  proves  that  the 
notice  was  properly  addressed  and  registered  (s.  7),  he 

(s)  Section  4. 
(t)  Section  7. 
(u)  Prevcsi  v.  Gatti,  36  W.  B.  670 ;  4  T.  L.  B.  487. 

Canadian  Notes. 

Brunswick  notice  must  be  givon  within  two  weeks  "  except  in  case 
where  reasonable  excuse  is  furnished  for  failure  to  give  such  notice 
within  said  time,  and  such  notice  is  given  as  soon  thereafter  as  possible." 
But  the  want  or  insufficiency  of  the  notice  is  not  to  be  a  bar  to  the 
action  if  the  Judge  or  Appellate  Court  is  of  opinion  that  there  was 
reasonable  excuse  for  such  want  or  insufficiency  and  that  the  defendant 
has  not  been  prejudiced :  Appendix,  pp.  965,  966  ;  958  and  950.  As  to 
reasonable  excuse  for  not  giving  notice,  see  Armstrong  v.  Canada 
Atlantic  Bail.,  2  0.  L.  B.  219;  4  0.  L.  B.  560;  2  C.  By.  C.  839; 
Smith  v.  Mcintosh,  13  0.  L.  B.  118 ;  Lever  v.  McArthur,  9  B.  C.  B.  417  ; 
O'Brien  v.  Michigan  Central  Bail,  1  0.  W.  N.  7 ;  19  0.  L.  B.  345.  In 
the  provinces  mentioned,  if  the  defendant  intends  to  rely  on  the  want 
or  insufficiency  of  notice  he  must,  not  less  than  seven  days  before  hear- 
ing, give  notice  of  such  intention,  and  the  Court  may  allow  an  adjourn- 
ment to  enable  such  notice  to  be  given.  See  Appendix,  pp.  966,  958, 
959,  and  950.  It  is  not  sufficient  to  plead  suoh  want  or  insufficiency  of 
notice  :  Cavanagh  v.  Park,  23  Ont.  A.  B.  715 ;  Wilson  v.  Owen  Sound  Port- 
land Cement  Co.,  27  Ont.  A.  B.  328  ;  Potter  v.  McCann,  16  0.  L.  B.  535. 
The  original  provision  in  the  Manitoba  Act,  56  Vict.  c.  39,  s.  1, 
requiring  notice  to  be  given  within  twelve  weeks,  was  repealed  by  58-59 
Vict.  c.  48,  s.  2  (now  B.  S.  Man.,  1902,  u.  178,  s.  13),  which  provides  merely 
that  no  action  shall  be  maintainable  unless  brought  within  two  years  : 
Appendix,  p.  945.  As  to  circumstances  excusing  notice  in  Quebeo  see 
City  of  Montreal  v.  Gosney,  Q.  B.  13  K.  B.  214. 
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has  done  all  that  the  law  requires,  and  his  action  cannot 
be  defeated  for  want  of  notice  (x). 

The  importance  of  giving  notice  in  time  should  be 
especially  borne  in  mind,  for  if  the  six  weeks  should 
expire  before  it  is  given,  the  statutory  right  of  action  is 
gone  entirely,  except  in  the  improbable  event  of  death 
afterwards  resulting  from  the  injury,  and  the  plaintiff, 
suing  for  the  death  under  Lord  Campbell's  Act,  being 
able  to  satisfy  the  judge  that  there  was  reasonable 
excuse  for  the  absence  of  the  notice  (y). 

It  is  provided  by  s.  4  of  this  Act  that  "  in  case  of 
death  the  want  of  such  notice  shall  be  no  bar  to  the 
maintenance  of  such  action  if  the  judge  shall  be  of 
opinion  that  there  was  reasonable  excuse  for  such  want 
of  notice  "  (z)  (77). 

It  has  been  decided  that  the  absence  of  notice  of  injury 
is  a  special  defence  under  Order  X.,  r.  10,  of  the  County 
Court  Eules  of  1903 — 1906,  and  therefore  if  such  a 
defence  is  to  be  relied  upon,  notice  must  be  given  of  the 
same  five  clear  days  before  the  return  day  of  the  sum- 
mons (a).  The  same  course  is  necessary  if  the  defendant 
wishes  to  rely  upon  a  defence  that  the  action  has  not 
been  brought  within  the  time  limited  by  the  Act. 

It  is  difficult  to  see  why  a  power  should  have  been 
given  to  dispense  with  the  notice  of  injury  in  the  case  of 
death  only.     An  excuse  equally  reasonable  may  exist  in 

(x)  See  on  this  point,  an  important  judgment  of  the  Court  of  Session, 
in  the  case  of  McGovan  v.  Tcmcred,  13  Rettie,  1033 ;  23  S.  L.  E.  737. 

(y)  In  a  case  (unreported)  a  solicitor,  who  had  omitted  to  give  notice 
by  registered  letter,  was  sued  by  his  client  for  negligence  and  had  to 
pay  a  considerable  sum  as  damages  and  costs. 

(z)  In  a  case  of  Bromley  (Executors  of)  v.  Oldham  Corporation 
(unreported),  notice  was  excused,  upon  the  ground  that  the  widow  of 
the  deceased  man  was  in  an  advanced  state  of  pregnancy,  and  so  excited 
in  mind  that  the  doctor  ordered  that  she  should  not  be  consulted  on 
the  subject. 

(a)  Conroy  v.  Peacock,  [1897]  2  Q.  B.  6;  66  L.  J.  Q.  B.  425;  76  L.  T. 
465. 

Canadian  Notes. 

(77)  The  Ontario,  British  Columbia,  Nova  Scotia,  and  New  Brunswick 
Acts  are  similar. 
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a  non-fatal  as  in  a  fatal  ease.  The  author  has  himself 
known  of  cases  where  the  injured  man  has  been  in 
hospital  and  unconscious  until  after  the  expiration  of 
six  weeks  from  the  time  of  the  injury,  and  who,  upon 
leaving  the  hospital,  has  discovered  to  his  sorrow  that 
his  right  of  action  is  gone  (78). 

Commencement  of  Action. — If  the  injury  is  not  a 
fatal  one,  the  action  must  be  commenced  within  six 
months  from  the  occurrence  of  the  accident  causing  the 
injury  (ft).  If  the  injury  results  in  death,  the  action 
must  be  commenced  within  twelve  months  from  the 
time  of  death  (c)  (79).  It  should  be  remembered  that, 
although  a  full  year  is  allowed  from  the  time  of  death 
for  commencing  the  action,  the  Act,  as  in  non-fatal  cases, 
requires  that  notice  of  the  injury  should  have  been  given 
within  six  weeks  from  the  time  of  its  happening. 

The  word  "month,"  used  in  any  Act  of  Parliament, 
means  a  calendar  month  (cl)  (80).  There  is  no  power  what- 
ever to  extend  the  time  for  bringing  the  action.  If, 
therefore,  in  the  case  of  non-fatal  injury  the  action  is 
not  commenced  within  six,  or  in  case  of  a  fatal  injury 
within  twelve,  calendar  months  from  the  time  of  injury, 
the  defendant  can  set  up  and  rely  upon  the  limitation 
prescribed  by  the  Act  itself,  and  in  such  case  the  plain- 
tiff's action  must  fail,  unless  perchance  the  defendant 

(6)  An  action  is  commenced  in  the  county  court  on  the  day  on  which 
the  plaint  is  entered.    Rules  of  1903,  Order  V.,  i'.  1,  s.  4. 

(c)  Section  4. 

(d)  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  3. 

Canadian  Notes. 

(78)  See  note  76,  supra,  p.  91. 

(79)  The  Ontario,  British  Columbia,  Nova  Scotia,  and  New  Bruns- 
wick Acts  contain  similar  provisions.  In  the  Yukon  the  periods  are 
nine  and  fifteen  months  respectively.  By  s.  13  of  the  Manitoba  Act  no 
action  is  maintainable  unless  commenced  within  two  years  from  the 
occurrence  of  the  accident. 

(80)  R.  S.  0.,  1897,  c.  1,  s.  8  (15) ;  R.  S.  B.  C,  1897,  c.  1,  s.  10  (16)  ■ 
R.  S.  M.,  1902,  c.  89,  s.  8  (q) ;  R.  S.  N.  S.,  1900,  c.  1,  s.  23  (24)  •  C  S 
N.  B.,  1903,  c.  1,  s.  8  (27) ;  Gen.  Ord.  N.  W.  T.,  1905,  s.  8  (18  ,  p.  386     ' 
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has  by  his  own  conduct  estopped  himself  from  setting  up 
the  defence. 

Public  Authorities  Protection  Act,  1893  (56  &  57  Vict. 
c.  61).— Notwithstanding  the  fact  that  in  the  case  of  fatal 
injury  the  statute  allows  a  year  from  the  time  of  death 
for  commencing  the  action,  if  the  defendant  is  a  public 
authority  it  is  believed  the  Public  Authorities  Protection 
Act,  1893,  applies  and  prevents  any  action  being  brought 
after  six  months.  Consult  Markey  v.  Tolworth  Joint 
Isolation  Hospital  (e) ,  Parker  v.  London  County  Council  (/) , 
Tillings,  Limited  v.  Dick,  Kerr  &  Co.  if),  Williams  v. 
Mersey  Docks  and  Harbour  Board  (h),  Lyles  v.  Southend 
Corporation  (i),  Sliarpington  v.  Fulham  Guardians  (k), 
Carey  v.  Metropolitan  Borough  of  Bermondsey  (I).  In 
Scotland,  Spittal  v.  Corporation  of  Glasgow  (m). 


6. — Has  proper  Notice  oe  Injury  been  given  ? 
Requisites  of  the  Notice. — We  have  seen  that  an 
action  under  the  Employers'  Liability  Act  is  not  main- 
tainable unless  notice  of  injury  is  given  within  six  weeks. 
The  question  arises,  What  is  a  sufficient  notice  of 
injury  to  satisfy  the  requirements  of  the  Act  ?  Section  7 
requires  that  the  notice  of  injury  "  shall  give  the  name 
and  address  of  the  person  injured,  and  shall  state  in 
ordinary  language  the  cause  of  the  injury  and  the  date  at 

(e)  [1904]  2  K.  B.  454  ;  69  L.  J".  Q.  B.  738 ;  83  L.  T.  28  ;  16  T.  L.  E. 
411. 

(/)  [1904]  2  K.  B.  501 ;  73  L.  J.  K.  B.  561 ;  90  L.  T.  415 ;  20  T.  L.  E. 
271. 

(j)  [1905]  1  K.  B.  562 ;  74  L.  J.  K.  B.  359 ;  92  L.  T.  731 ;  21  T.  L.  E. 
281. 

(h)  [1905]  1  K.  B.  804  ;  74  L.  J.  K.  B.  481 ;  92  L.  T.  444  ;  21  T.  L.  E. 
397. 

(i)  [1905]  2  K.  B.  1 ;  74  L.  J.  K.  B.  484 ;  92  L.  T.  586 ;  21  T.  L.  E. 
389. 

(k)   [1904]  2  Ch.  449 ;  73  L.  J.  Ch.  777 ;  91  L.  T.  739 ;  20  T.  L.  E.  643. 

(I)   20  T.  L.  E.  2. 

(to)  6  ¥.  828  ;  41,So.  L.  E.  629. 
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which  it  was  sustained  " ;  and  the  latter  part  of  the  same 
section  declares  that  "  a  notice  under  this  section  shall 
not  be  deemed  invalid  by  reason  of  any  defect  or  in- 
accuracy therein,  unless  the  judge  who  tries  the  action 
arising  from  the  injury  mentioned  in  the  notice  shall  be 
of  opinion  that  the  defendant  in  the  action  is  prejudiced 
in  his  defence  by  such  defect  or  inaccuracy,  and  that 
the  defect  or  inaccuracy  was  for  the  purpose  of  mis- 
leading "  (81). 

The  wording  of  this  section,  as  of  so  many  other  parts 
of  the  Act,  has  proved  unfortunate.  It  commences  by 
enacting  that  the  notice  shall  give  certain  particulars, 
and  then  proceeds  to  excuse  any  defect  or  inaccuracy, 
unless  such  defect  or  inaccuracy  prejudices  the  defendant 
in  his  defence  ami  was  made  for  the  purpose  of  mislead- 
ing. The  word  "  and  "  in  this  position  appears  to  show 
that  a  notice  was  only  intended  to  be  invalid  when  it 
could  be  shown  that  it  was  both  defective  and  wilfully 
defective,  and  never  upon  the  ground  alone  that  it  was 
defective. 

It  has  been  argued  that,  although  there  is  ample  power 
to  excuse  defects  and  inaccuracies,  yet  if  the  alleged 
notice  does  not  in  substance  contain  the  information 
required  by  the  first  part  of  the  section,  it  never  becomes 
a  notice  under  the  Act  at  all. 

Notice  of  injury  must  be  in  writing. — Several  cases 
have  been  decided  by  the  High  Court  upon  the  sufficiency 
of  the  notice  required  by  the  Act.  The  first  case  was 
that  of  Moyle  v.  Jenkins  (n),  which  decided  that  the 
notice  must  be  in  writing,  and  that  verbal  notice, 
even  where  the  employer  was  quite  cognizant   of   the 

(n)  8  Q.  B.  D.  116 ;  51  L.  J.  Q.  B.  112 ;  46  L.  T.  472  ;  30  W.  B.  324. 
Canadian  Notes. 

(81)  A  form  of  notice  which  "  shall  be  deemed  sufficient  "  is  con- 
tained in  the  Ontario,  British  Columbia,  Nova  Scotia,  and  New 
Brunswick  Acts  and  the  Yukon  Ordinance:  Appendix,  pp.  966  960 
and  951.  '         ' 
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occurrence,  was  not  sufficient.  This  decision  was  clearly- 
right,  if  ss.  4  and  7  are  to  be  read  together.  It  has  not 
since  been  questioned. 

Shortly  afterwards  the  case  of  Keen  v.  Millwall  Dock 
Co.  (o)  was  decided  in  the  Court  of  Appeal.  The  case  of 
Moyle  v.  Jenkins  was  expressly  approved,  and  the  further 
question  arose  whether  the  notice  must  necessarily  be 
contained  in  one  document.  The  facts  of  this  case  were 
as  follows :  The  plaintiff,  a  dock  servant,  was  injured, 
and  the  same  day  gave  verbal  particulars  of  the  injury, 
and  of  its  cause,  to  a  dock  superintendent,  who  wrote 
them  down  and  made  a  report  to  the  defendant  company. 
Within  the  six  weeks  the  plaintiff's  solicitor  wrote  the 
following  letter  to  the  defendants : 

"  Sirs, 

"  I  am  instructed  by  George  Keen,  of  136,  Rhodes- 
well  Road,  Limehouse,  to  apply  to  you  for  compensa- 
tion for  injury  received  at  your  dock,  particulars  of 
which  have  been  already  communicated  to  your 
superintendent. ' ' 

No  other  notice  was  given  within  the  six  weeks.  The 
plaintiff  was  non-suited  in  the  county  court  upon  the 
ground  that  the  notice  of  injury  did  not  satisfy  the  re- 
quirements of  the  Act.  A  Divisional  Court  refused  to 
grant  a  rule  for  a  new  trial,  and  the  Court  of  Appeal  held 
that  this  decision  was  right.  Lord  Coleridge  declared 
his  opinion  that  "  the  statute  meant  the  notice  to  be  one 
and  single,  delivered  at  one  time,  and  containing  in  it  at 
one  and  the  same  time  all  the  incidents  which  the  statute 
has  made  a  condition  precedent  to  the  right  to  maintain 
an  action." 

The  other  members  of  the  court  did  not  go  so  far,  but 
inclined  to  the  opinion  that  all  the  terms  of  the  notice 
need  not  be  contained  in   one  document  if  the  second 

(o)  8  Q.  B.  D.  482  ;  51  L.  J.  Q.  B.  277  ;  46  L.  T.  472 ;  30  W.  B.  503. 
E.L.  H 
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document  so  far  referred  to  the  first  as  to  incorporate  its 
contents  (p).  They  all  held  that  the  solicitor's  letter 
did  not  refer  to  the  report  by  the  superintendent  to 
the  company  in  terms  sufficient  to  incorporate  its 
contents. 

This  decision  was  unquestionably  a  somewhat  rigid 
application  of  the  terms  of  the  Act  of  Parliament  against 
the  workman.  It  can  only  be  supported  upon  the 
ground  that  the  court  was  justified  in  holding  that  the 
solicitor's  letter  standing  alone  was  not  a  notice  of  injury 
at  all,  but  a  mere  application  for  compensation.  Several 
of  the  latter  cases,  as  we  shall  see,  appear  to  be  hardly 
consistent  with  this  decision.  A  month  after  this  decision 
the  question  of  the  sufficiency  of  a  notice  of  injury  was 
again  before  the  High  Court  in  the  case  of  Stone  v. 
Hyde  (q). 

Here  the  notice  relied  upon  as  satisfying  the  Act 
was  in  the  form  of  a  solicitor's  letter  asking  for  com- 
pensation. It  stated  the  name  and  address  of  the  injured 
man,  the  date  of  the  injury,  and  the  fact  that  he  had  been, 
and  would  be  for  some  time  longer,  under  treatment  at 
the  hospital,  but  omitted  altogether  to  state  the  cause  of 
the  injury.  The  judge  of  the  county  court  held  that  there 
was  no  sufficient  notice  under  the  Act,  and  further  held 
that  if  the  omission  was  a  "  defect  or  inaccuracy  "  within 
s.  7,  it  had  the  effect  of  misleading  the  employer,  and 
must  have  been  made  for  the  purpose  of  misleading.  On 
appeal,  the  Divisional  Court  (Mathew  and  Cave,  JJ.) 
held  that  the  letter  amounted  to  a  notice  under  the  Act, 
although  a  defective  one ;  also  that  the  finding  of  the 
county  court  judge  that  the  notice  misled  the  employer, 
and  must  have  been  for  the  purpose  of  misleading,  was 
founded  upon  no  evidence,  and  was  not  therefore  a 
finding  of  fact,  and  set  aside  with  costs   the   non-suit 

(p)  See  LawUy  v.  Mayor  of  Retford,  55  J.  P.  133,  in  which  case  the 
Court  of  Appeal  held  that  notioe  of  action  under  the  Publio  Health  Act, 
1875,  need  not  be  contained  in  one  document. 

(2)  9  Q.  B.  D.  76  ;  51  L.  J.  Q.  B.  452 ;  46  L.  T.  421 ;  30  W.  B.  816. 
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which    the    county    court  judge    had    directed    to    be 
entered  (82). 

Strict  Interpretation  not  followed. — That  this  deci- 
sion was  right  upon  both  points  there  can  be  no  doubt, 
but  it  is  difficult  to  reconcile  it  with  the  decision  of  the 
Court  of  Appeal  in  Keen  v.  Millwall  Dock  Co.  (ante, 
p.  97),  which  case  was  cited  in  the  argument  of  counsel, 
but  not  referred  to  in  the  judgment.  Cave,  J.,  in  giving 
judgment  says  :  "  Now  it  is  said  that  the  letter  of  the 
plaintiff's  solicitor  was  no  notice  because  the  cause  of 
injury  is  not  stated.  If  so,  there  could  be  no  such  thing 
as  a  defective  notice,  because  any  omission,  e.g.,  of  the 
name  or  address,  would  render  what  was  intended  as  a 
notice  of  no  effect.  The  legislature,  I  think,  contem- 
plated the  possibility  of  the  notice  being  given  by  persons 
possessed  of  no  great  amount  of  knowledge,  and  for  that 
reason  provided,  as  enacted  at  the  end  of  s.  7,  that  a 
defect  should  not  invalidate  the  notice  unless  the 
judge  finds — that  is,  upon  evidence — that  the  intention 
of  giving  such  defective  notice  was  to  prejudice  the 
defendant." 

The  chief  difference  between  the  solicitor's  letter  in 
Keen  v.  Millwall  Dock  Co.  and  that  in  Stone  v.  Hyde,  is 
that  in  the  latter  the  date  of  the  injury  is  given,  whilst 
in  the  former  it  is  omitted.  A  later  case  of  Carter  v. 
Drysclale  (r),  following  Stone  v.  Hyde,  decided  that  the 
omission  of  the  date  of  injury  in  the  notice  is  a  defect 
only,  and  does  not  invalidate  the  notice.  In  Clarkson  v. 
Musgrave  (s),  where  the  notice  on  the  face  of  it  contained 
all  the  requirements  of  the  Act,  but  the  evidence  at  the 

(r)  12  Q.  B.  D.  91 ;  53  L.  J.  Q.  B.  557 ;  32  W.  R.  171. 
(s)  9  Q.  B.  D.  386  ;  51  L.  J.  Q.  B.  525. 

Canadian  Notes. 

(82)  Stone  v.  Hyde  has  been  followed  in  somewhat  similar  circum- 
stances by  a  Divisional  Court  in  Ontario  :  Cox  v.  Hamilton  Sewer  Pipe 
Co.,  \i  O.  R.  300.  A  notice  need  not  be  signed,  per  Proudfoot,  J., 
Mason  v.  Bertram,  18  0.  R.  1. 
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trial  disclosed  that  the  cause  of  the  injury  was  wrongly 
stated  in  the  notice,  it  was  held  that  this  mistake  was  an 
"inaccuracy  "  only,  within  the  meaning  of  s.  7,  and  that 
the  notice  was  good. 

In  the  case  of  llearn  v.  Phillips  and  Another  (t),  a 
notice  under  the  Act  was  directed  to  E.  Van  Camp 
instead  of  G.  P.  Van  Camp,  and  served  at  the  house 
where  hoth  E.  and  G.  F.  lived.  The  judge  of  the  county 
court  found  that  it  came  to  the  knowledge  of  G.  F.  Van 
Camp,  and  amended  the  notice  by  altering  the  initials. 
The  Divisional  Court  held  that  this  amendment  was 
properly  made,  and  that  the  notice  was  good. 

In  the  case  of  Prcvesi  v.  Gatti  («),  the  alleged  notice 
was  extremely  defective.  It  consisted  merely  of  a  written 
statement  sent  to  Messrs.  Gatti  to  the  effect  that  the 
plaintiff  had  been  injured  at  their  premises  on  August 
8th.  It  omitted  altogether  the  cause  of  the  injury  and 
the  address  of  the  plaintiff,  and  mis-stated  the  date  of 
the  injury.  The  county  court  judge  who  tried  the  action 
held  that  these  omissions  and  mistakes  were  only  defects 
and  inaccuracy  within  the  meaning  of  s.  7,  and  that  the 
defendants  were  not  misled  by  them.  On  appeal,  the 
High  Court  decided  that  the  county  court  judge  was 
right. 

Summary   of  Requirements   of   a   Yalid   Notice. — 

Briefly  summarising  the  foregoing  pages  upon  this  sub- 
ject, we  deduce  the  following  points :  that  the  notice  must 
be  in  writing;  that,  notwithstanding  Lord  Coleridge's 
expression  of  opinion,  it  need  not  be  all  contained  in 
one  writing,  if  the  different  writings  refer  to  one  another 
sufficiently  to  incorporate  the  contents  of  each;  that 
if  the  writing  can  be  considered  a  notice  at  all,  the 
omission  or  mis-statement  of  the  cause  of  action,  or  date 
of  injury,  or  address  of  the  injured  man,  or  the  omission 
of  more  than  one  of  these  requirements,  may  be  excused ; 

(t)  1  T.  L.  E.  475.  (u)  4  T.  L.  R.  487. 
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and  lastly,  that  a  county  court  judge  can  only  find  that 
such  an  omission  or  inaccuracy  misled  the  employer,  and 
must  have  been  intentional  upon  evidence  being  given  to 
such  effect. 

Service  of  Notice  of  Injury. — The  notice  may  be 
served  in  either  of  the  following  ways  : 

1.  By  delivering  it  at  the  residence  or  place  of  business 

of  the  person  on  whom  it  is  to  be  served ;  or,  if  the 
person  on  whom  it  is  to  be  served  is  a  company  or 
a  partnership,  by  delivering  it  at  their  office,  or  at 
one  of  their  offices. 

2.  By   post,  by  a  registered  letter   addressed   to   the 

person  on  whom  it  is  to  be  served  at  his  last- 
known  place  of  residence,  or  place  of  business ; 
or,  if  the  person  on  whom  it  is  to  be  served  is  a 
partnership  or  a  company,  by  a  registered  letter 
addressed    to  their   office,  or  one  of  their  offices 

(S.  7)  (83). 

The  onus  of  showing  that  the  defendant  had  notice  of 
the  injury  rests  upon  the  plaintiff;  but  this  onus  is  satis- 
fied when  he  proves  that  the  requirements  of  the  Act  as 
to  service  have  been  complied  with. 

In  this  case  (unreported)  of  Piers  v.  Lovatt,  the  notice 
was  alleged  to  have  been  given  by  an  unregistered  letter. 
At  the  trial  of  the  action  in  the  county  court,  the  counsel 
for  the  defendant  refused  to  make  any  admissions.  The 
county  court  judge  thereupon  non-suited  the  plaintiff  on 
the  ground  that  service  of  the  notice  of  injury  had  not 
been  proved.  On  appeal,  a  Divisional  Court  remitted  the 
case  for  the  issue  of  fact  to  be  tried  whether  or  not  the 
letter  was  actually  received.  At  the  second  trial  this 
issue  was  left  to  the  jury,  who  decided  in  favour  of  the 
defendant. 

Canadian  Motes. 

(83)  For  the  provisions  of  the  Ontario,  British  Columbia,  Nova 
Sootia,  and  New  Brunswick  Statutes  in  regard  to  service  of  notice,  see 
Appendix,  pp.  965,  958  and  950. 
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Scottish  Decision  as  to  Notice  of  Injury. 

In  the  case  of  Duncan  v.  Fife  Goal  Co.  (x),  the  Court 
of  Session  held  that  a  written  notice  of  injury  directed  to 
a  cashier  at  one  of  the  defendant's  offices,  was  a  sufficient 
service  within  the  Act. 

Note.— In  this  case  the  court  laid  down  the  mode  to  be 
adopted  in  Scotland  when  a  plea  of  want  of  good  notice  was  set 
up.  It  decided  that  this  plea  must  be  dealt  with  as  a  pre- 
judicial plea,  and  a  proof  allowed  upon  it  before  a  proof  is 
allowed  on  the  merits  of  the  case. 

(For  Forms  of  Notice  of  Injury,  see  Appendix  C.) 

(a)  7  F.  958  ;  42  So.  L.  B.  822. 
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CHAPTER  IV. 


DETAILED  CONSIDERATION  OF  THE  LIA- 
BILITY IMPOSED  BY  THE  EMPLOYERS' 
LIABILITY  ACT,   1880. 

The  Liability  Imposed  by  the  Act  Considered For 

the  purposes  of  a  detailed  consideration  of  the  liability 
imposed  by  the  Employers'  Liability  Act,  it  may  be 
assumed  that  the  intended  plaintiff  is  a  "  workman  " 
within  the  meaning  of  the  Act;  that  he  has  not  con- 
tracted away  his  right  of  action ;  and  has  fulfilled  the 
conditions  precedent  to  bringing  the  action.  The  next 
point  to  be  considered  is,  under  which  clause  in  the 
Act  should  the  action  be  framed.  The  whole  of  the 
liability  imposed  upon  employers  by  the  Act  is  con- 
tained in  the  five  sub-sections  of  s.  1,  qualified  and 
restricted  by  the  various  sub-sections  of  s.  2  (84).  Roughly 
speaking,  these  five  sub-sections  impose  a  liability  upon 
the  employer, — (1)  for  defective  ways,  works,  machinery, 
and  plant;  (2)  for  the  negligence  of  his  superinten- 
dents; (3)  for  the  negligence  of  persons  to  whom  he 
has  delegated  his  powers  of  giving  orders;  (4)  for 
defective  byelaws  and  instructions ;  and  (5),  in  the 
case  of  railway  companies, — for  the  negligent  manage- 
ment of  the  trains,  points,  and  signals  (85). 

Canadian  Notes. 

(84)  Compare  ss.  3,  4,  5,  and  6  of  the  Ontario  Act,  and  the  corre- 
sponding provisions  of  the  British  Columbia,  Manitoba,  and  Nova 
Sootia  Acts,  Appendix,  pp.  961 — 3,  941 — 2  and  955 — 7 ;  and  see  ss.  3,  4, 
and  5  of  the  New  Brunswick  Act,  pp.  947 — 8. 

(85)  In  Ontario,  British  Columbia,  Nova  Scotia,  New  Brunswick,  and 
the  Yukon,  liability  may  also  attach  to  a  person  for  whom  work  is  done 
by  contract,  and  who  owns  or  supplies  ways,  works,  machinery,  plant, 
etc.     See  supra,  p.  75,  note  68,  infra,  p.  125,  note  113. 
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Where  Employers'  Personal  Negligence  is 
Belied  upon. 

It  is  important  here  to  point  out  that  nowhere  in 
the  Act,  save  in  the  one  case  of  defective  plant,  is  the 
employer  himself  made  liable  to  be  sued  thereunder. 
This  omission  was  probably  made  advisedly,  for,  as  we 
have  shown,  the  employers'  liability  for  his  own  negli- 
gence already  existed,  and  could  be  enforced  against  him 
at  common  law.     Still   some  inconvenience  has  been 

Canadian  Notes. 

The  Quebec  Code  as  interpreted  in  the  jurisprudence  (see  Beau- 
champ's  Civil  Code,  pp.  915-1019),  is  not  less  onerous  than  the  Acts  of 
the  other  provinces.  Under  the  code  the  master  is  responsible  for  the 
damage  caused  by  his  fault  whether  by  positive  act,  imprudence,  neglect 
or  want  of  skill ;  for  damage  caused  by  the  fault  of  persons  under  his 
control  and  by  things  under  his  care,  unless  he  can  establish  that  he 
was  unable  to  prevent  it ;  for  damage  caused  by  his  servants  and  work- 
men in  the  performance  of  the  work  for  which  they  are  employed ;  for 
animals  owned  or  being  used,  and  for  buildings  in  a  state  of  ruin 
whether  from  want  of  repair  or  an  original  defect  in  construction  (see 
Civil  Code  Arts.  1053—1055,  Appendix,  pp.  973—4).  The  doctrine  of 
common  employment  is  not  recognised  in  Quebec,  see  p.  15,  ,note  21. 
As  to  the  effect  of  contributory  negligence  or  faute  commune,  see  p.  240, 
note  206.  In  Demers  v.  Montreal  Steam  Laundry  Co.,  Q.  B.  5  Q.  B.  191 ; 
27  S.  C.  B.  537,  it  was  said  by  Hall,  J.,  that  "  the  employer  must  exer- 
cise that  degree  and  kind  of  care  which  a  ban  pire  de  famille  would 
exhibit  towards  his  own  children."    Q.  B.  5  Q.  B.  at  p.  194. 

In  McCarthy  v.  Thomas  Davidson  Manufacturing  Co.,  Q.  B.  18  S.  C. 
272,  the  duty  of  an  employer  to  protect  his  employees  is  considered 
by  Lemieux,  J.  In  Parent  v.  Schloman,  Q.  B.  12  S.  C.  283,  the  em- 
ployer was  held  responsible  for  neglect  to  make  proper  regulations  for 
the  protection  of  employees,  and  for  permitting  the  regulations  made 
to  be  regularly  disobeyed :  Evans  v.  Monette,  30  L.  C.  J.  204 ;  Blouin  v. 
Johnston  Co.,  Q.  B.  30  S.  C.  399;  Keravokiris  v.  Canadian  Rubber 
Co.,  Q.  B.  36  S.  C.  425;  and  see  Union  Card  and  Paper  Co.  v.  Hick- 
man, Q.  B.  17  K.  B.  163.  In  Foumier  v.  Lamouieux,  Q.  B.  21  S.  C. 
99 ;  33  S.  C.  B.  675,  it  was  held  to  be  the  duty  of  an  employer, 
either  personally  or  through  an  overseer,  not  merely  to  order  the 
discontinuance  of  dangerous  operations  on  an  insecure  scaffold,  but 
also  to  see  that  such  orders  were  carried  out.  The  last-mentioned  case 
was  explained  and  distinguished  in  Royal  Electric  Co.  v.  Paquctte,  35 
S.  C.  E.  202,  where  the  plaintiff's  own  conduct  and  disobedience  to 
orders  were  held  to  be  the  cause  of  the  accident.  See  also  Great 
Northern  Rail.  v.  Cyr,  Q.  B.  18  K.  B.  410.  Both  the  proprietor  and  the 
tenant  of  a  building  may  be  answerable  for  defects  :  Laplante  v.  Saint 
Germain,  Q.  B.  34  S.  C.  497,  but  see  Julien  v.  Duprg,  Q.  B.  35  S.  C.  412  ; 
de  K&rangatv.  Eastern  Townships  Bank,  Q.  B.  17  K.  B.  232  ;  41  S.  C.  b! 
259.  As  to  the  defence  that  tho  accident  could  not  have  been  pre- 
vented, see  Richelieu  and  Ontario  Navigation  Co.  v.  Dorman,  Q.  B.  16 
K.  B.  375.  As  to  special  caro  in  the  case  of  dangerous  things,  see 
infra,  p.  121,  note  107. 
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occasioned,  for,  until  the  facts  of  a  case  are  investi- 
gated in  court,  it  is  often  difficult  to  say  whether 
blame  is  attachable  to  the  employer  personally  or  to 
his  workmen,  and  to  the  writer's  knowledge  more  than 
one  action  has  been  rendered  abortive  owing  to  the  late 
discovery  that  the  negligence  on  which  it  was  founded  was 
attributable  to  the  employer  himself,  and  that  the  action 
could  not  be  prosecuted  under  the  Act  in  a  county  court. 

An  attempt  is  often  made  to  avoid  the  possibility 
of  this  result,  by  joining  a  common  law  claim  (a),  of  a 
sum  within  the  limit  of  the  jurisdiction  of  the  county 
court,  viz.  £50  (now  £100.  See  County  Court  Act, 
1903  (3  Edw.  7,  c.  42,  s.  3)),  with  the  claim  under 
the  Employers'  Liability  Act  (86).  This  method,  where 
the  injuries  are  serious,  is  obviously  an  inefficient  way 
of  providing  against  the  difficulty.  Even  if  it  is  done 
care  must  be  taken  to  clearly  distinguish  the  grounds 
of  common  law  claim  from  the  grounds  of  claim  under 
the  statute.  In  a  Scottish  case,  where  the  grounds 
were  not  properly  distinguished,  but  the  case  launched 
on  a  confused  statement  of  facts  without  separating 
the  common  law  and  statutory  allegations  of  liability, 
the  whole  action  was  dismissed  (McGrath  v.  Glasgow 
Coal  Co.  (&)). 

We  now  proceed  to  consider  each  of  the  heads  of 
liability  under  s.  1  of  the  Act  separately  and  in  the 
sequence  in  which  they  appear. 

1. — Was  the  Injury  caused  by  Defective  Ways, 

Works,  Machinery,  or  Plant? 

The  words   of   the  Act    (s.    1    (1))    are,   that    where 

personal   injury  is   caused   to  a  workman — "by  reason 

(a)  This  can  be  done  even  after  an  action  brought  at  common  law  is 
remitted  for  trial  to  the  county  court  (Wood  v.  Weber,  24 T.  L.  E.  587). 
(6)  [1909]  S.  C.  1250 ;  46  S.  L.  R.  890. 

Canadian  Notes. 

(86)  Nbsbitt,  J.,  stated,  in  Canada  Woollen  Mills  v.  TrapUn,35  S.  C. 
B.,  at  447,  that  "  nearly  every  case  at  the  present  day  is  launched  and 
fought  out  both  at  common  law  and  under  the  Employers'  Liability  Act." 
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of  any  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in  the 
business  of  the  employer  "  (87) ;  provided  (c)  such  defect 
"arose  from,  or  had  not  been  discovered  or  remedied 
owing  to  the  negligence  of  the  employer,  or  of  some 
person  in  the  service  of  the  employer,  and  entrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works,  machinery, 
or  plant  were  in  proper  condition  "  (88)  (s.  2  (1)) — the 
workman,  or  in  case  of  death  his  representatives,  shall 
have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  he  had  not  been  a  workman. 

(c)  This  is  the  effect  of  ss.  1  (1)  and  2  (1),  which  must  always  be  read 
together. 

Canadian  Notes. 

(87)  The  corresponding  words  in  the  Ontario,  British  Columbia,  and 
Nova  Scotia  Acts  (s.  3)  are  "  by  reason  of  any  defect  in  the  condition  or 
arrangement  of  the  ways,  works,  machinery,  plant,  buildings  or  premises 
connected  with,  intended  for,  or  used  in  the  business  of  i  the  employer. 
In  the  British  Columbia  Act  the  following  words  are  added :  "by 
reason  of  any  defect  in  the  construction  of  any  stages,  scaffolds,  or 
other  erections  erected  by  or  for  the  employer,  or  in  the  materials  used 
in  the  construction  thereof  ;  "  the  Yukon  Ordinance  is  similar  to  the 
British  Columbia  Act.  The  Manitoba  Act  (s.  3)  is  the  same  as  the 
Ontario  Act,  except  that  the  words  "  or  arrangement "  are  omitted. 
In  the  New  Brunswick  Act  (s.  3)  the  words  are  "  by  reason  of  any 
defect  in  the  condition  or  arrangement  of  the  ways,  works,  machinery, 
gear,  appliances,  plant,  scow,  boat,  vessel,  building  or  premises  con- 
nected with,  intended  for,  or  used  in  the  business  of  the  employer." 
See  Canadian  Appendix,  post. 

In  Ontario,  British  Columbia,  Manitoba,  and  the  Yukon  the  insuffi- 
cient height  of  structures  over  railways  and  the  absence  of  packing 
between  rails  are,  in  certain  cases,  declared  to  be  defects ;  see  Appendix, 
pp.  962  and  941.  The  provision  of  the  Ontario  Act  as  to  packing  was 
held  not  to  apply  to  a  Dominion  Railway  in  Monkhouse  v.  Grand 
Trunk  Bail.,  8  Ont.  A.  R.  637.    And  see  cases,  p.  43,  note  45. 

(88)  The  corresponding  words  in  the  Ontario  and  British  Columbia 
Acts  (s.  6  and  s.  7)  are:  "  arose  from  or  had  not  been  discovered  or 
remedied,  owing  to  the  negligence  of  the  employer  or  of  some  person 
entrusted  by  him  with  the  duty  of  seeing  that  the  condition  or  arrange- 
ment of  the  ways,  works,  machinery,  plant,  building,  or  premises  are 
proper."    Appendix,  p.  963. 

The  provisions  of  the  Nova  Scotia  Act  (s.  5)  and  Yukon  Ordinance 
(s.  7)  are  substantially  the  same.  In  Manitoba,  as'in  England,  the 
employer  is  not  liable  unless  the  person  entrusted  with  supervision  is 
in  his  service.  There  is  no  similar  provision  in  the  New  Brunswick 
Act.    See  Appendix,  pp.  956—7,  942  and  948. 

The  difference  between  the  English  and  Ontario  Acts  is  referred  to  in 
Markle  v.  Donaldson,  7  0.  L.  R.  376  ;  affirmed  8  0.  L.  R.  682.  Compare 
ss.  4  (c)  and  6  (1)  of  the  Ontario  Act :  Appendix,  pp.  962 — 3  ;  and  ss.  4  (c) 
and  5  (a)  of  the  Nova  Scotia  Act :  Appendix,  pp.  956 — 7.  As  to  Quebec, 
see  Denieule  v.  Quebec  and  Jacques  Gartner  Electric  Co.,  Q.  R.  32  S.  0.  318. 
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In  the  first  place,  it  is  necessary  to  find  out  how 
far  this  section  extends  the  employer's  common  law 
liability. 

As  we  have  seen,  the  duty  is  imposed  upon  every 
employer  by  common  law  to  use  ordinary  care  and 
diligence  to  provide  sound  and  safe  materials,  and 
accommodations  for  his  servants  (d),  unless  by  the 
terms  of  the  contract  between  the  parties  the  servant 
has  absolved  his  employer  from  this  obligation  (e). 
Neither  by  common  law,  nor  by  this  Act,  is  the  master 
made  an  insurer  of  his  servant's  safety.  Neither  is  he 
bound  to  adopt  all  new  improvements  (/),  so  long  as  he 
furnishes  such  plant  and  machinery  as  a  reasonable 
man,  having  taken  proper  precautions,  may  reasonably 
expect  to  be  capable  of  acting  efficiently  and  safely  (g)  (89). 

Cases  at  Common  Law. — In  the  case  of  Williams  v. 
Clough  (/t),  it  was  decided  that  an  employer  might  be 
held  responsible  for  injury  caused  to  a  servant  through 
his  using  a  defective  ladder,  the  allegation  of  the 
declaration  being  that  the  defendant  well  knew  that 
the  ladder  was  unsafe. 

In   the   case  of   Br y don  v.  Stewart  (i),  an   employer 

(d)  Brydon  v.  Stewart,  2  Macq.  H.  L.  30  ;  Paterson  v.  Wallace, 
1  Macq.  H.  L.  748 ;  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  H.  L.  306. 

(e)  Seymour  v.  Maddox,  16  Q.  B.  326  ;  Brookes  v.  Courtenay,  20  L.  T. 
(n.s.)  440. 

(/)  Hanson  v.  Lancashire  and  Yorkshire  Bail.  Co.,  20  W.  E.  297. 
(g)  See  judgment  of  Lord  Cairns,  in  Wilson  v.  Merry,  L.  B.  1  H.  L. 
(Sc.)  332. 

(h)  3  H.  &  N.  258. 
(i)  Supra. 

Canadian  Notes. 

(89)  Woods  v.  Toronto  Bolt  and  Forging  Co.,  11  O.  L.  E.  216;  Black 
v.  Ontario  Wheel  Co.,  19  0.  E.  578 ;  Jarvis  v.  May,  26  U.  0.  C.  P.  523  ; 
Budd  v.  Bell,  13  O.  E.  47  ;  Bajotte  v.  Canadian  Pacific  Bail.,  5  M.  B. 
365  (and  see  cases  cited) ;  Wood  v.  Canadian  Pacific  Bail.,  6  B.  C.  E. 
561 ;  30  S.  G.  E.  110 ;  Davidson  v.  Stuart,  34  S.  0.  E.  215 ;  Patton  v. 
Alberta  Bail,  and  Coal  Co.,  2  Terr.  L.  E.  438.     And  see  note  6,  p.  5. 

Doing  a  thing  in  a  manner  authorised  by  statute  is  not  negligence  : 
Dimphyt  v.  Montreal  Light,  Heat,  and  Power  Co.,  Q.  E.  15  K.  B.  11; 
[1907]  A.  0.  454. 
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was  held  responsible  to  the  representatives  of  one  of 
his  workman,  who  had  been  killed  by  a  stone  falling 
upon  him  from  the  side  of  a  pit,  which  stone  had  been 
left  there  by  the  defendant's  personal  fault.  In  his 
judgment  Lord  Ckanworth  remarked,  that  both  by  the 
law  of  England  and  of  Scotland  a  master  incurs  respon- 
sibility in  respect  of  an  injury  occasioned  by  a  defect  of 
machinery  due  to  his  personal  neglect  (k)  (90). 

In  Murphy  v.  Phillips  (I),  an  employer  was  held 
responsible  to  his  workman  for  the  breaking  of.. a  chain, 
caused  partly  by  wear  and  tear,  and  partly  by  bad 
welding,  Clbasby,  B.,  saying :  "  There  was  an  obliga- 
tion on  the  master  to  see  that  the  chain  was  not 
dangerous.  He  might  have  done  this  in  two  ways :  he 
might  have  engaged  a  man  expressly  to  attend  to  these 
matters,  in  which  case  he  would  himself  have  been  free 
from  liability;  or  he  might  have  seen  to  these  matters 
himself  "  (91). 

Likewise,  in  Wemws  v.  Mathieson  (in),  the  employer 
was  held  responsible  for  injury  caused  by  the  falling  of 
a  cylinder  insufficiently  suspended,  the  manner  of  the  sus- 
pension having  been  suggested  by  the  defendant  himself. 

In  an  American  case,  Cayzer  v.  Taylor  (n),  a  master 
was  held  responsible  for  defective  machinery,  although 

(7c)  An  exactly  similar  case  was  that  of  Mellon  v.  Shaw,  1  B.  &  S. 
437,  decided  upon  the  ground  of  the  master's  personal  negligence. 

(I)  35  L.  T.  477 ;  24  W.  B.  647. 

(ra)  4  Macq.  H.  L.  215. 

(n)  76  Massa.  (10  Gray)  274.  See  also  judgment  of  Lord  Hersohell 
in  Smith  v.  Baker,  [1891]  A.  C.  325. 

Canadian  Notes. 

(90)  McKelvey  v.  Le  Roi  Mining  Company,  9  B.  C.  B.  62  ;  32  S.  G.  B. 
664  ;  and  see  Pudsey  v.  Dominion  Atlantic  Bail.,  27  N.  S.  B.  498,  whore 
the  employer's  liability  in  respect  of  defects  is  considered  (affirmed,  25 
S.  C.  B.  691).  The  omission  to  provide  a  lock  at  a  railway  switch  near 
a  much  travelled  highway  has  been  held  to  be  such  a  defect  in  plant  as 
to  subject  the  employer  to  common  law  liability  :  Balch  v.  Bombough, 
27  Ont.  A.  B.  32 ;  OoutUe  S.  C.  Dig.  432,  940 ;  Grant  v.  Acadia  Coal 
Co.,  34  N.  S.  B.  319 ;  32  S.  0.  B.  427 ;  Fairwcather  v.  Owen  Sound 
Stone  Quarnj  Co.,  26  O.  B.  604 ;  Macdonald  v.  Dick,  34  U.  C.  B.  623. 

(91)  Compare  Sim  v.  Dominion  Fish  Co.,  2  0.  L.  B.  69;  Murphy  v. 
PIMUpa  was  distinguished  in  Black  v.  Ontario  "Wheel  Co.,  19  Ont.  B., 
578 ;  and  see  McLellan  v.  Halifax  Graving  Dock  Co.,  40  N.  S.  B.  90. 
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the  negligence  of  a  fellow-workman  of  the  workman 
injured  contributed  to  bring  about  the  accident  (02). 

In  this  case,  as  in  all  those  before  mentioned,  there 
was  an  allegation  that  the  employer  knew  that  the 
machinery  was  defective  (93). 

It  therefore  appears  that  with  regard  to  the  employer's 
personal  liability  with  respect  to  injury  resulting  from 
defects  in  his  ways,  works,  machinery,  or  plant,  of  which 
he  was,  or  ought  to  have  been,  aware,  the  Act  has  made 
no  alteration  whatsoever. 

Real  Extension  of  Liability.— The  real  extension  of 
liability  is  effected  by  the  latter  part  of  the  first  sub- 
section of  s.  2,  making  the  employer  responsible  if  ho 
delegates  his  duty  of  supervising  the  condition  of  his 
ways,  works,  machinery,  or  plant  to  another. 

Before  the  Act  the  employer  got  rid  entirely  of  his 
own  liability  by  entrusting  this  duty  to  a  workman 
selected  to  perform  it,  so  long  as  the  employer  had  used 
reasonable  efforts  to  secure  that  such  workman  was 
competent  to  discharge  the  duties  entrusted  to  him  (0)  (94). 

(0)  Judgment  of  Ckeasby,  J.,  in  Murphy  v.  Phillips,  supra ;  Balleny 
v.  Cree,  Sess.  Ca.  (3rd  series),  vol.  ii.,  p.  626,  and  the  remarks  of  the 
Lobd  Justice  Chebk  therein. 
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(92)  See  Fairweather  v.  Owen  Sound  Stone  Quarry  Co.,  26  0.  B.  604  • 
Grant  v.  Acadia  Coal  Co.,  34  N.  S.  B.  319 ;  32  S.  C.  B.  427.  The  actj 
even  if  wilful,  of  a  fellow-workman  is  no  defence  in  ease  of  the  breach 
of  a  statutory  duty ;  Sault  St.  Marie  Pulp  and  Paper  Co  v  Myers  3 
0.  L.  B.  600  ;  33  S.  C.  B.  23.  ' 

(93)  In  Bajotte  v.  Canadian  Pacific  Bail.  Co.,  5  M.  B.  365,  it  was 
held  to  be  for  the  plaintiff  to  prove  that  the  deceased  workman  was 
ignorant  of  the  dangerous  defect,  and  the  master  was  aware  of  it.  But 
where  the  employer  knew,  or  ought  to  have  known,  that  an  elevator  was 
worn  out  and  dangerous,  knowledge  was  imputed,  and  the  employer 
held  liable  at  common  law :  Canada  Woollen  Mills  v.  TrapUn,  35  S.  C.  B 
424.  In  Webster  v.  Foley,  2  B.  C.  B.  137  ;  21  S.  C.  B.  580,  it  was  held 
unnecessary  for  the  plaintiffs  to  prove  notice  to  or  knowledge  by  the 
employer  of  the  dangerous  character  of  the  works  ;  and  see  McDonald 
v.  McFee,  16  N.  B.  B.  159  ;  Lake  v.  Drury,  32  N.  B.  B.  82 ;  McFarlane 
v.  GiVmour,  5  0.  B.  302  ;  Miller  v.  Beid,  10  0.  B.  419 ;  and  Makasky  v. 
Canadian  Pacific  Bail.,  15  M.  B.  53  (see  Bichabds,  J.,  at  p.  79). 

(94)  Wilson  v.  Hume,  30  U.  C.  C.  P.  542,  where  the  defendants  were 
held  not  liable  for  the  neglect  of  their  superintendent  to  repair  defective 
machinery ;  Camahan  v.  Bobert  Simpson,  32  0.  B.  328 ;  Deverill  v. 
Grand  Trunk  Bail.,  25  U.  C.  B.  517.     And  see  notes  supra,  pp.  15  et  sea. 
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The  employer  is  now  responsible  for  the  negligence 
as  well  as  for  the  incompetence  of  the  person  to  whom 
he  has  entrusted  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  are  in  proper  condition  (95). 

Ways,  Works,  Machinery,  and  Plant. — There  have 
been  many  decisions  as  to  the  meaning  of  the  words 
"  ways,  works,  machinery,  and  plant,"  used  in  the 
Employers'  Liability  Act,  and  as  to  what  may  be  said 
to  constitute  "  defect "  in  their  condition  (96). 

An  early  decision  established  that  a  defect  in  a 
"  way "  meant  something  defective  in  its  permanent, 
or  quasi-permanent  condition,  and  that  an  obstruction 
negligently  placed  thereon  did  not  make  the  way 
defective  within  the  meaning  of  the  statute  (McGiffin  v. 
Palmer's  Shipbuilding  Co.,  Limited  (p)).  In  another 
case,  Wood  v.  Dorrall  &  Co.  (q),  a  "way"  was  held  to 
be  defective  by  reason  of  its  running  close  to  a  staircase 
aperture,  and  not  being  protected  from  it,  whereby  a 
workman,  who  tripped  and  fell  over  something  upon 
the  way,  fell  down  the  staircase  aperture. 

On  the  other  hand,  in  the  case  of  Pegram  v.  Dixon  (r), 
an  unprotected  well-hole  in  a  house  in  course  of  erection, 
down  which  rubbish  was  thrown,  and  which,  before  the 
accident,  was  the  way  used  by  the  workmen  to  ascend 
to  the  upper  floors,  was,  in  accordance  with  the  case  of 
McGiffin  v.  Palmer's  Shipbuilding  Co.,  held  not  to  become 
a  defective  "  way  "  by  reason  of  rubbish  being  thrown 

(p)  10  Q.  B.  D.  5 ;  52  L.  J.  Q.  B.  25 ;  47  L.  T.  (n.s.)  346. 

(g)  2  T.  L.  B.  550. 

\r)  55  L.  J.  Q.  B.  447  ;  58  L.  T.  (n.s.)  762 ;  2  T.  L.  E.  801. 
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(95)  Woods  v.  Toronto  Bolt  and  Forging  Co.,  11  O.  L.  B.  216 ;  Markle 
v.  Donaldson,  7  O.  L.  B.  376.    And  see  p.  106,  note  88. 

(96)  Under  the  Ontario,  British  Columbia,  Nova  Scotia,  and  New 
Brunswick  Acts,  the  employer  is  responsible  for  the  arrangement  as  well 
as  the  condition  of  the  ways,  works,  machinery,  etc.  In  the  Manitoba 
Act  the  words  "  or  arrangement "  are  omitted.  See  supra,  p.  106,  note 
87,  and  infra,  p.  116,  note  101. 
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down  at  the  time  when  a  workman  was  ascending  («). 
In  Bromley  v.  Cavendish  Spinning  Co.  (t)  the  plaintiff, 
in  the  ordinary  course  of  duty,  had  to  pass  through  the 
mill  yard  over  a  hole  where  a  weighing  machine  was 
being  erected,  which  hole  was  covered  by  boards.  Whilst 
walking  over  it  one  of  the  boards  tilted  and  caused  the 
accident.  It  was  held  that  the  place  was  a  "  way  "  within 
the  meaning  of  the  Act,  that  its  condition  was  defective, 
and  that  the  plaintiff  was  entitled  to  recover  (97). 

Another  case  upon  this  point,  Willetts  v.  Watts  d- 
Co.  (u),  raised  both  the  questions,  what  was  a  "  way  " 
and  what  was  "  a  defect  in  the  condition "  of  a  way. 
The  facts  were  these :  The  plaintiff  was  employed  as  a 
hammerman  by  the  defendants,  who  were  engineers. 
Upon  the  defendants'  land  was  a  large  covered  work- 
shop, 150  feet  long  and  50  feet  wide,  partly  filled  with 
machinery  and  trade  appliances.  There  was  no  denned, 
or  marked  out,  way  across  this  workshop,  but  the  work- 
men were  accustomed  to  walk  over  such  parts  of  it  as 
were  convenient  and  practicable.  .  In  the  middle  of  the 
workshop  was  a  well  with  a  cover,  which  had  not  been 
used  for  seven  years.  The  plaintiff  crossing  the  work- 
shop fell  into  this  well,  which  had  been  uncovered  by 
the  defendants'  foreman.     An  action  was  brought  under 

(s)  In  both  this  case  and  that  of  McGiffin  v.  Palmer's  Shipbuilding 
Co.  the  decision  was  not  that  there  was  no  right  of  action  upon  the 
facts  under  the  Employers'  Liability  Act — indeed,  there  may  well  have 
been  in  both  cases  a  right  of  action  under  sub-s.  (2)  for  negligent  super- 
intendence— but  only  that  the  actions  could  not  be  sustained  under 
h.  1  (1)  for  defect  in  the  "ways." 

(t)  2  T.  L.  R.  881. 

(u)  [1892]  2  Q.  B.  92  ;  61  L.  J.  Q.  B.  540 ;  8  T.  L.  E.  252  (id.  0.  A., 
p.  533). 
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(97)  In  Caldwell  v.  Mills,  24  0.  R.  462,  a  knot  and  cross-grain  in  a 
plank  placed  across  an  opening  by  a  builder's  foreman  were  held  to  be 
defects  in  a  way ;  and  see  as  to  defective  ways,  British  Columbia  Mills 
Co.  v.  Scott,  3  B.  C.  B.  221 ;  24  S.  0.  R.  702 ;  Headford  v.  McGlary 
Manufacturing  Co.,  23  O.  R.  335  ;  21  Ont.  A.  R.  164 ;  24  S.  C.  R.  291 ; 
Kelly  v.  Davidson,  31  0.  R.  521 ;  32  0.  R.  8 ;  27  Ont.  A.  R.  657 ;  Stride 
v.  Diamond  Glass  Co.,  26  0.  R.  270 ;  Ferguson  v.  Gait  Public  Sclwol 
Boatrd,  27  Ont.  A.  R.  480. 
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s.  1  (1)  of  the  Act,  the  particulars  alleging  that  the 
"  way "  was  defective  owing  to  negligence.  A  verdict 
was  given  for  the  plaintiff,  with  £150  damages,  but  this 
verdict  was  set  aside  by  the  Divisional  Court  upon  the 
sole  ground  that  the  place  in  question  was  not  a  "  way  " 
within  the  meaning  of  the  section,  but  special  leave  was 
given  to  carry  the  ease  to  the  Court  of  Appeal.  Upon 
the  case  reaching  the  Court  of  Appeal,  that  court 
overruled  the  Divisional  Court,  as  to  the  ground  upon 
which  it  decided  against  the  plaintiff,  and  held,  we 
think  unquestionably  correctly,  that  the  place  in  question 
was  a  "  way  "  within  the  meaning  of  the  section.  The 
temporary  leaving  open  of  the  well,  however,  was  held 
not  to  constitute  a  "  defect "  in  the  "  condition  of  the 
way,"  but  only  a  negligent  user  of  the  way,  and  as  the 
action  was  brought  under  sub-s.  (1)  of  s.  1,  it  was  sent 
down  for  amendment  and  re-trial  (.r). 

Lord  Eshee,  in  his  judgment,  gives  a  useful  definition 
of  a  "way"  as  "the  course  which  a  workman  would, 
in  ordinary  circumstances,  take  in  order  to  go  from  one 
part  of  the  workshop,  or  premises,  where  a  part  of  his 
employer's  business  is  being  done,  to  another  part  of 
the  workshop,  or  premises,  where  another  part  of  his 
employer's  business  is  being  done,  when  the  business 
of  his  employer  requires  him  to  go  or  be  there,  and 
when  he  goes  there  on  the  business  of  his  employer. 

With  this  case  must  now  be  considered  that  of  Tate  v. 
Latham  <£  Son  (y),  where  the  absence  of  the  guard  from 
a  circular  saw  was  held  to  be  a  defect  in  the  condition 
of  the  machinery  within  s.  1  (1)  of  the  Act  (98). 

(x)  This  case  is  another  illustration  of  the  serious  consequences 
which  may  result  from  not  carefully  considering  under  which  head  of 
liability  a  cause  of  action  properly  falls.  The  facts  appeared  clearly  to 
show  a  good  cause  of  action,  hut  it  was  brought  under  the  wrong  sub- 
section, and  the  plaintiff  had  to  pay  all  the  costs  in  the  Divisional 
Court  and  Court  of  Appeal,  as  the  price  of  getting  the  mistake  rectified. 

(y)  [1897]  1  Q.  B.  302 ;  66  L.  J.  Q.  B.  349  ;  76  L.  T.  336 ;  13  T.  L.  R.  251. 
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(98)  Godwin  v.  Newcombe,  1  0.  L.  R.  525  ;  Thompson  v.  Wright,  22 
0.  R.  127 ;  Moore  v.  J.  D.  Moore  Co.,  i.  0.  L.  R.  167 ;  Billing  v.  Semmens 
7  0.  L.  R.  340;  8  0.  L.  R.  540. 
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The  case  of  Willetts  v.  Watts,  ante,  p.  Ill,  was  quoted, 
though  hardly  dealt  with  in  a  satisfactory  manner. 

.  Scottish  Decision. 

The  Court  of  Session  decided  in  McGowan  v.  Smith  (?) 
that  the  open  joists  of  the  floor  of  a  house  in  course 
of  erection  across  which,  in  the  course  of  the  process 
of  building,  a  labourer  had  to  pass,  was  not  a  "way" 
within  the  meaning  of  s.  1,  sub-s.  1,  of  the  Act.  In 
this  case  Willetts  v.  Watts,  siqrra,  was  discussed  and 
distinguished,  the  ground  of  difference  pointed  out 
being  that  in  the  English  case  the  premises  were  com- 
pleted and  the  way  a  permanent  one,  whereas,  in  the 
case  under  decision,  the  building  was  unfinished  and  the 
alleged  "way"  itself  only  in  course  of  construction. 
Comp.  Brannigan  v.  Robinson,  post,  p.  114. 

Connected  with  the  Employer's  Business. — The  ways, 
works,  machinery,  or  plant  must  be  "  connected  with  or 
used  "  in  the  employer's  business.  The  first  case  directly 
raising  the  question  of  the  meaning  of  the  words  "  works 
connected  with  or  used  in  the  business  of  the  employer  " 
was  Howe  v.  Mark  Finch  d-  Co.  (a).  This  case  decided 
that  works  in  course  of  erection,  and  only  partly  finished, 
which,  although  intended  on  completion  to  be  connected 
with  and  used  in  the  employer's  business,  were  not  so 
used  at  the  time  of  the  accident,  could  not  be  regarded 
as  "  works  "  within  the  meaning  of  the  Act  (99). 

(z)  [1907]  S.  C.  548 ;  44  S.  L.  R.  384. 
(a)  17  Q.  B.  D.  187  ;  34  W.  R.  593. 
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(99)  The  words  ia  the  Ontario,  Manitoba,  British  Columbia,  Nova 
Scotia,  and  the  New  Brunswick  Acts  and  the  Yukon  Ordinance  are 
"  connected  with,  intended  for,  or  used  in  the  business  of  the  employer." 
The  case  of  Howe  v.  Mark  Finch  &  Co.  was  distinguished  in  McKeegan 
v.  Cape  Breton  Coal  Co.,  40  N.  S.  R.  566.  A  public  street  used  by  an 
employer  in  connection  with  his  business  is  not  a  "  way  used  in  the 
business  of  the  employer  "  within  the  meaning  of  the  Ontario  Act,  and 
the  employer  was  held  not  liable  for  a  defect  causing  the  death  of  a 
workman:  Stride  v.  Diamond  Glass  Co.,  26  0.  R. 270.    A  cleat  used  to 

E.L.  I 
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The  case,  which  is  not  clearly  reported,  apparently 
decides  that  buildings  do  not  become  a  part  of  the 
employer's  works  until  they  are  used  by  him  in  the 
business  for  ,  which  they  are  designed.  On  the  other 
hand,  that  such  buildings  are  a  part  of  the  "  works  "  of 
the  person  engaged  in  constructing  them,  appears  from 
the  case  of  Brannigan  v.  Robinson  (6),  the  head  note  to 
which  is  as  follows : 

"  The  term  '  works '  in  section  1,  sub-section  (1)  of 
the  Employers'  Liability  Act,  1880,  is  not  confined  to 
factories,  workshops,  or  permanent  premises  of  an 
employer.  A  plot  of  ground,  in  the  course  of  being 
cleared  of  old  buildings  in  order  to  form  a  site  for  new 
building  operations,  is  the  '  works '  of  the  employer 
of  labour  who  has  contracted  to  clear  it,  and  whose 
business  it  is  to  perform  such  contracts." 

That  buildings  in  course  of  erection  or  demolition  are 
the  "works"  for  the  time  being,  of  the  builders  or 
contractors  engaged  thereon  is  so  clear,  that  it  has,  in 
numerous  cases  under  the  Act,  been  assumed  as  a 
matter  of  course  (c).  Probably  the  case  of  Brannigan  v. 
Robinson  would  never  have  been  appealed,  but  for  the 

(6)  [1892]  1  Q.  B.  344  ;  61  L.  J.  Q.  B.  202 ;  66  L.  T.  647 ;  8  T.  L.  li. 
244. 

(c)  The  only  case  we  know  of  whore  this  generally-received  view  has 
been  queried,  was  the  case  of  Conway  v.  Clemence  (2  T.  L.  R.  80) ,  whore 
Manisty,  J.,  asked  the  question,  not  necessary  for  the  decision  of  the 
case,  "  Could  the  carcase  of  a  house  which  he  was  building  be  said  to 
be  part  of  the  builder's  plant  ?  "  This  question  would  now  have  to  bo 
answered  affirmatively.  See  Reynolds  v.  Solloway,  14  T.  L.  B.  551,  in 
which  it  was  decided  that  a  duty  lay  on  the  employer  (a  builder)  to 
examine  the  condition  of  a  house  before  proceeding  to  demolish  it,  and 
that  a  failure  in  such  duty  would  render  him  liable  under  s.  1  (1)  of  tho 
Act.  See,  further,  as  to  a  vessel  not  belonging  to,  but  being  discharged 
by  the  defendants,  becoming  a  part  of  their  ways,  works,  machinery,  or 
plant,  within  s.  1  (1)  of  the  Act,  Carter  v.  Clarke  and  Others,  78  L.  T. 
76  ;  14  T.  L.  B.  172. 
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support  a  carpenter  engaged  in  shingling  a  roof  is  part  of  tho  works  or 
plant  :  Markle  v.  Donaldson,  7  0.  L.  B.  376 ;  8  O.  L.  B.  682 ;  and  see 
Armstrong  v.  Canada  Atlantic  Bail.,  2  O.  L.  B.  219 ;  4  0.  L.  R.  560  ; 
2  C.  Ry.  C.  339;  O'Connor  v.  Hamilton,  Bridge  Co.,  25  0.  B.  12;  21 
Ont.  A.  B.  596 ;  24  S.  C.  R.  598. 
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uncertainty  of  the  report  as  to  what  was  the  decision 
in  Hoivt-  v.  Mark  Finch  d-  Co. 

In  another  case  (rf)  the  words  "  connected  with  or 
used  in  the  business  of  the  employer,"  were  construed 
somewhat  widely.  The  Court  of  Appeal  (reversing  a 
Divisional  Court)  held  that  a  piece  of  machinery  which 
had  been  used  in  the  employer's  business,  and  which, 
having  become  broken  and  defective,  an  order  had  been 
given  to  disuse,  still  remained  machinery  "connected 
with  or  used  in  the  business  of  the  employer  "  whilst  it 
was  being  removed  to  a  corner  of  the  works  where  it 
was  to  be  put  out  of  the  way,  possibly  for  repair.  In 
his  judgment,  Collins,  M.E.,  says :  "  The  words  of  the 
section,"  used  in  the  business  of  the  employer,  "  do  not, 
in  my  opinion,  mean  that  the  plant  must  be  in  use  at 
the  moment  when  the  injury  occurs  to  the  workman, 
and  a  machine  does  not  cease  to  be  plant  in  the  interval 
between  the  giving  an  order  that  it  shall  be  repaired 
and  the  completion  of  the  repair."  Stirling,  L.  J.,  based 
his  judgment  upon  the  view  that  if  the  machine  had 
ceased  to  be  used  in  the  employer's  business,  it  was 
nevertheless  still  "  connected  with  "  it. 

The  word  "  machinery "  has  been  denned  in  an 
American  case  (e)  as  meaning  "  every  mechanical  device 
or  combination  of  mechanical  powers  and  devices  to 
perform  some  function,  and  produce  a  certain  effect  or 
result." 

Wide  Interpretation  of  "  Plant."— The  term  "  plant  " 
has  received  a  wide  interpretation,  and  has  been 
stated  by  Lindley,  L.J.,  in  Yarmouth  v.  France  (f), 
to  include  "whatever  apparatus  is  used  by  a  business 
man  for  carrying  on  his  business — not  his  stock-in- 
trade  which  he  buys  or  makes  for  sale — but  all  goods 

(<Z)  Thompson  v.  City  Glass  Bottle  Co.,  [1902]  1  K.  B.  233 ;  71 L.  J.  K.  B. 
145 ;  85  L.  T.  661 ;  18  T.  L.  B.  69. 
(e)  Corning  v.  Burden,  15  How.  (n.s.)  267. 
(/)  19  Q.  B.  T>.  647 ;  57  L.  J.  Q.  B.  7  ;  4  T.  L.  B.  1. 
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and  chattels  fixed  or  movable,  live  or  dead,  which  he 
keeps  for  permanent  employment  in  his  business." 

The  decision  that  a  horse  was  "plant,"  and  that 
the  vicious  nature  of  the  horse  made  it  defective 
plant,  was  somewhat  startling  (100).  Until  this  case 
was  tried  the  word  "plant"  was  generally  understood 
as  referring  to  inanimate  things  only.  Probably  the 
feeling  of  the  courts  has  been  that  the  legislature 
intended  the  Act  to  be  construed  liberally  in  favour  of 
workmen,  and  the  word  itself  is  no  doubt  wide  enough 
to  include  both  animate  and  inanimate  chattels.  At  all 
events  such  is  the  interpretation  which  has  been  placed 
upon  the  Act,  both  in  England  and  Scotland  (g). 

Meaning  of  Defect  in  Condition. — The  next  matter 

for  inquiry  relates  to  the  meaning  of  the  words  "  defect 

in  the  condition  "  of  the  plant,  etc.  (101).   Here,  again,  the 

words  have  had  a  wide  construction  placed  upon  them, 

and  have  been  held  to  include,  not  only  plant  which 

is  in   a  defective   condition,   but    also   such   plant   as, 

(j)  See  Hasten  v.  Edinburgh  Street  Tramway  Co.,  14  Bettie,  621 ;  24 
S.  L.  E.  435. 

Canadian  Notes. 

(100)  In  Hiddleton  v.  Flanagan,  25  O.  B.,  at  p.  423,  Bose,  J.,  said, 
"  Horses  may  sometimes  be  included  under  the  term '  plant.'  "  A  freight 
elevator  used  by  a  manufacturer  in  common  with  other  tenants  of  the 
same  building  may  be  part  of  the  manufacturer's  factory  within  the 
meaning  of  the  Ontario  Act :  Jones  v.  Morton  Co.,  Limited,  14  O.  L.  B. 
402.  Owners  of  and  persons  using  animals  are  liable  under  the  Quebec 
Code,  Article  1055 :  Appendix,  p.  974. 

(101)  As  to  "  defect  in  the  condition  or  arrangement  of  plant,"  etc., 
see  McCloherty  v.  Gale  Manufacturing  Co.,  19  Ont.  A.  B.  117.  Having 
car  buffers  of  different  heights,  so  that  in  coupling  they  overlap,  and 
afford  no  protection  to  the  person  coupling,  is  a  defect  in  the  "  arrange- 
ment of  the  plant "  :  Bond  v.  Toronto  Bail.  Co.,  22  Ont.  A.  B.  78 ; 
24  S.  C.  B.  715.  See  Headford  v.  McGlary  Manufacturing  Co.,  23  O.  B. 
335 ;  21  Ont.  A.  B.  164 ;  24  S.  C.  B.  291 ;  Godtvin  v.  Newcombe,  1 
O.  L.  B.  525 ;  Dominion  Iron  and  Steel  Co.  v.  Oliver,  37  K.  S.  B.  183  ;  35 
S.  C.  B.  517 ;  Dominion  Iron  and  Steel  Co.  v.  Day,  36  X.  S.  B.  113  ;  34 
S.  C.  B.  387 ;  and  see  cases  cited  infra,  p.  119,  notes  104, 105. 

Under  the  Ontario,  Manitoba,  and  British  Columbia  Acts  and  the 
Yukon  Ordinance,  where  within  the  province  injury  is  caused  to  a 
workman  employed  on  or  about  any  railway  by  reason  of  certain  super- 
structures, etc.,  or  by  the  want  of  packing,  as  specified  in  the  Acts,  such 
injury  is  to  be  deemed  and  taken  to  have  been  caused  by  reason  of  a 
defect  within  the  meaning  of  the  Act.  See  Cooper  v.  Hamilton  Steel 
and  Iron  Co.,  8  O.  L.  E.  353,  and  note  87,  p.  106. 
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although  perfectly  good  in  itself,  is  unfit  for  the  purpose 
for  which  it  is  applied. 

This  was  first  laid  down  in  the  case  of  Hi'skc  v. 
Samuelson  (/;),  where  the  defect  in  the  plant  relied  upon 
was  the  absence  of  fencing  or  sides  to  a  lift,  upon  which 
barrows  of  coal  were  from  time  to  time  lifted  a  height 
of  eighty-five  feet  to  the  top  of  a  blasting  furnace.  A 
piece  of  coal  fell  off  the  barrow  on  to  the  lift,  and  in 
consequence  of  the  lift  being  unfenced,  fell  down  the 
lift  hole,  struck  a  workman  and  killed  him. 

It  was  argued  for  the  defendants  that  "defect  in 
condition  *'  meant  defect  in  the  state  and  condition  of 
the  thing  itself,  and  that  apparatus  perfect  in  itself 
could  not  be  said  to  be  defective  in  condition  because 
it  happened  to  be  applied  to  a  purpose  for  which  it  was 
not  well  adapted.  The  court  refused  to  assent  to  this 
argument.  Lord  Coleridge,  in  giving  judgment,  set- 
ting aside  the  nonsuit  which  had  been  entered  by  the 
county  court  judge,  said :  "  The  accident  in  question 
arose  from  a  part  of  the  plant  used  being  unfit  for 
its  purpose,  and  that  being  so  it  has  arisen  from  the 
defective  condition  of  that  part  of  the  plant.  The  con- 
dition of  the  plant  was  imperfect,  considering  the  pur- 
pose for  which  it  was  used ;  that  being  so,  it  seems  to 
me  that  there  was  a  defect  in  its  condition  within  the 
meaning  of  the  statute."  Stephen,  J.,  adds :  "  The 
argument  (for  the  defendant)  comes  to  this,  that  if  an 
employer  uses  a  machine,  part  of  which  is  too  weak  for 
the  purpose  for  which  it  was  used,  that  constitutes  a 
defect  in  the  condition  of  the  machine ;  but  that  if  the 
machine  was  wholly  unfit  for  the  purpose  for  which  it 
was  used  then  there  is  no  defect.  I  cannot  assent  to 
such  a  proposition  as  that "  (102). 

(h)  12  Q.  B.  D.  30 ;  53  L.  3.  Q.  B.  45  ;  49  L.  T.  (x.s.)  474. 

Canadian  Motes. 

(102)  Lister,  J.A.,  who  delivered  the  judgment  of  the  Court  of  Appeal 
in  Wilson  v.  Owen  Sound  Portland  Cement  Co.,  27  Ont.  A.  K.  328,  said, 
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This  case  was  approved  and  followed  by  the  Court 
of  Appeal  in  Cripps  v.  Jiulge  (i),  and  has  never  since 
been  questioned. 

Unauthorised  Use  of  Plant,  etc. — Although  it  is  now 
settled  law  that  the  words  "defective  condition  of  plant  " 
include  plant  unsuitable  for  the  purpose  to  which  it  is 
applied,  this  means  that  the  unsuitability  must  have 
reference  to  the  purpose  for  which  the  employer,  or 
at  all  events  his  deputy,  applies  it,  or  allows  it  to 
be  applied.  An  unauthorised  application  of  plant  to 
purposes  for  which  it  was  not  supplied  or  intended, 
cannot  make  the  plant  defective  within  the  meaning 
of  the  Act  (k)  (103). 

This  defence  is  often  relied  upon,  and,  as  the  facts 
sometimes  prove,  rightly  relied  upon,  by  defendants 
sued  for  defective,  in  the  sense  of  unsuitable,  plant. 
It  is  shown  that  the  plant  was  used  for  a  purpose 
other  than  that  for  which  the  employer  supplied  it, 
and  that  this  unauthorised  use  was  the  act  of  the  injured 
workman  himself,  or  that  of  a  fellow-workman. 

As  to  what  is  in  fact  a  "  defect "  in  ways,  works, 
machinery  or  plant,  no  rules  can  be  laid  down.  Each 
case  must  depend  upon  its  own  circumstances.  It  is 
for  the  jury,  as  judges  of  fact,  to  decide  whether,  under 
the  circumstances  and  conditions  of  the  particular  case 
before  them,  there  can  be  said  to  be  a  defect  in  the 
works,  plant,  etc. 

(i)  13  Q.  B.  D.  583  ;  53  L.  J.  Q.  B.  517  ;  51  L.  T.  (n.s.)  182. 
(7c)  Jones  v.  Burford,  1  T.  L.  R.  137.     See  also  in  Scotland,  Watson  v 
McLdsh,  [1898]  25  R.  1028. 
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at  p.  333,  "  It  is  settled  law  that  machinery,  perfect  in  itself,  and  in- 
tended for  a  particular  work,  is,  when  applied  to  some  other  purpose 
for  which  it  is  unfitted,  defective  within  tho  meaning  of  the  Act." 

(103)  In  Alexander  v.  Miles,  7  0.  L.  R.  103,  the  injury  to  the  employee 
was  due  to  the  unforeseen  and  unauthorised  act  of  another  workman 
contrary  to  the  usual  course  or  system,  and  it  was  held  by  tho  Ontario 
Court  of  Appeal  that  tho  employer  was  not  liable. 
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Cases  upon  Defective  Plant,  etc The  following  eases 

may  be  useful  as  samples  of  the  class  of  actions,  which 
have  been  very  numerous,  founded  upon  an  alleged 
"  defect "  in  plant  (104) : 

Corcoran  v.  East  Surrey  Ironworks  Co.  (I). — Where 
the  failure  to  pack  or  so  protect  iron  stanchions — which 
were  being  carried  on  a  trolly— that  they  could  not  fall 
off,  was  held  not  to  constitute  a  defect  in  the  plant. 

Baxter  v.  Wyrnan  {m).—k  driving  band  which  con- 
tinually fell  off  the  drum  of  the  machine  which  it  worked 
was  held  to  be  defective  plant. 

Gill's  v.  Thames  Ironworks  Co.  (n). — A  temporary 
staging  composed  of  loose  planks,  one  of  which  planks 
shifted  and  threw  the  plaintiff  down,  was  held  defective 
plant  within  the  meaning  of  the  Act  (105). 

Note. — In  this  case  the  fact  of  the  plank  shifting  was  held 
to  be  some  evidence  that  the  staging  was  improperly  con- 
structed, and  it  was  decided  that  the  onus  of  proving  that  the 
plank  had  not  been  shifted  by  someone  interfering  with  it 
immediately  before  the  accident  did  not  rest  upon  the  plaintiff. 

Palcy  v.    Gamett  (o). — Where    the   roller   of    a   jute 

(Z)  58  L.  J.  Q.  B.  145  ;  5  T.  L.  E.  103. 

(m)  4  T.  L.  R.  255. 

(n)  1  T.  L.  R.  469. 

(o)  16  Q.  B.  D.  52 ;  34  W.  R.  295. 
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(104)  In  Schwoob  v.  Michigan  Central  Bail.,  13  0.  L.  R.  548 ;  6  C.  Ry.  C. 
287,  it  was  held  that  where  a  boiler  had  not  been  sufficiently  "  belled  "  by 
the  person  entrusted  with  the  duty  of  seeing  that  the  condition  of  the 
locomotive  was  proper,  the  employer  was  liable.  In  Wilson  v.  Boulter, 
26  Ont.  A.  R.  184,  it  was  held  that  whether  the  bursting  of  a  boiler 
was  due  to  negligence  of  the  person  whose  duty  it  was  to  adjust  an 
escape  pipe,  or  to  the  absence  of  an  automatic  safety  valve,  the  defen- 
dants were  equally  liable ;  and  see  Headford  v.  McClary  Manufacturing 
Co.,  23  O.  R.  335 ;  21  Ont.  A.  R.  164 ;  24  S.  0.  R.  291 ;  Bridges  v. 
Ontario  Rolling  Mills  Co.,  19  0.  R.  731. 

(105)  In  Linden  v.  Trussed  Concrete  Steel  Co.,  18  0.  L.  R.  540,  it 
was  held  that  the  unevenness  of  the  flooring  of  a  temporary  hoist,  or 
the  absence  of  a  guard,  might  be  defects.  In  Kelly  v.  Davidson,  31  0.  R. 
521 ;  32  0.  R.  8  ;  27  Ont.  A.  R.  657,  where  the  unauthorised  removal  of 
a  stay  by  other  workmen  rendered  a  scaffolding  unsafe,  and  the'  defect 
w#s  not  discovered  through  the  negligence  of  a  foreman,  it  was  held 
that  an  employeo  injured  by  such  defect  could  recover ;  and  see 
Ferguson  v.  Oalt  Public  School  Board,  27  Ont.  A.  R.  480. 
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cutting  machine  being  in  several  pieces  or  sections  with 
interstices  between  them,  allowed  the  jute  being  cut  to 
get  into  these  interstices  and  thus  impede  the  working 
of  the  machine,  it  was  decided  that  this  made  the 
machine  defective  within  the  meaning  of  the  Act. 

Bacon  v.  Gray,  Dawes,  and  Co.  (p). — Where  an 
hydraulic  crane  attached  to  a  ship,  but  being  used  by 
the  stevedore,  was  in  the  habit  of  stopping  temporarily 
and  starting  again  suddenly  with  a  jerk,  it  was  held  to 
be  defective  plant,  although  the  jury  declared  that  they 
were  unable  to  answer  the  question  as  to  the  cause  of 
this  erratic  behaviour  of  the  machine. 

Hi's  v.  Abercarn  Wchh  Flannel  Co.  (q).— Where  the 
machinery  being  unfenced  was  held  to  make  it  defective. 

There  have  been  many  cases  where  unfenced 
machinery  has  been  held  to  be  defective  in  condition 
within  the  meaning  of  s.  1  (i)  of  the  Employers'  Liability 
Act,  1880,  and  this  though  no  statutory  duty  to  fence 
exists  (100). 

Scottish  Decisions  on  Defective  Plant. 

The  Court  of  Session  decided  that  where  an  action  was 
brought  under  the  Employers'  Liability  Act,  1880,  founded 
upon  alleged  defect  in  the  plant  owing  to  the  fault  of  the 
defenders,  or  their  manager  or  overman,  a  defence  that 
the  fault  (if  any)  was  on  the  part  of  a  fellow-servant  was 
sufficiently  specific  to  be  sent  to  proof  (»■)■ 

In  a  recent  case  of  Hosie  v.  31.  Walker ,  Limited  (*), 
it  was  held  that  an  alleged  deficiency  in  a  factory  of 
brushes,  or  other  similar  conveniences  with  which  to 
sweep  the  floor  and  keep  it  in  a  condition  to  afford  a  safe 

(p)  3  T.  L.  B.  557. 

(g)  2  T.  L.  K.  547. 

(r)  McNeill  v.  Kinneil  Cannel  and  Coking  Coal  Co.  (1898),  25  K.  962. 

(s)  [1907]  S.  C.  134 ;  44  S.  L.  R.  151. 
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(106)  Sec  Bisnaw  v.  Shields,  7  O.  L.  R.  210;  O'Connor  v.  Hamilton 
Bridge  Co.,  25  O.  R.  12;  21  Ont.  A.  R.  596;  24  S.  C.  R.  593;  and  cases 
cited  supra,  p.  112,  note  98. 
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footing  for  the  workman  whilst  at  work,  did  not  if  proved 
constitute  a  defect  in  the  condition  of  the  plant  within 
the  meaning  of  the  statute. 

Dangerous  Plant  (107). — The  question  sometimes  arises, 
does  danger  constitute  a  "  defect  "  ?  If  a  machine  is 
dangerous,  is  this  per  se  any  evidence  for  a  jury  that 
it  is  defective  ?  "Whether  or  not  this  is  so  must  depend 
upon  the  degree  of  the  danger.  As  pointed  out  in  the 
judgment  in  Wahh  v.  Wliiteley  (t),  most  machines  are 
dangerous.  So  is  even  an  ordinary  sharp  knife  unless 
used  with  care.  This  ease  of  Wahh  v.  Wliiteley  shows 
that  the  danger  ordinarily  incident  to  machinery  of  its 
special  class  does  not  make  it  defective,  and  that  this  is 
so,  although  contrivances  might  he  used  to  minimise, 
or  altogether  take  away,  this  dangerous  element.  But 
that  extraordinary  danger  may  he  evidence  of  defect 
in  machinery  is  shown  hy  the  case  of  Morgan  v. 
HuMtim  (it) .  In  that  case  a  leather-pressing  machine, 
in  every  way  sufficient  for  its  work,  had  at  the  side  a 
wheel  and  cogs  unguarded.  The  danger  likely  to  arise 
from  this  wheel  and  cogs  was  known  to  the  employers. 
A  boy  who  fed  the  machine  got  his  hand  entangled  in 

(f)  21  Q.  B.  D.  371 ;  57  L.  J.  Q.  B.  586  ;  36  W.  R.  876  ;4T.L. R.  694 
(u)  59  L.  J.  Q.  B.  197  ;6T.L.  E.  219.    And  see  also,  on  this  point, 
Stanton  v.  Scrutton,  9  T.  L.  E.  236. 
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(107)  Quebec  Cases. — Persons  dealing  with  dangerous  materials  are 
bound  to  take  special  precautions  against  accidents :  Citizens'  Light  and 
Power  Co.v.Lepitre,29  S.C.  E.l;  Bcryal  Electric  Co.  v.  Hive,  Q.  R,  11 
K.  B.  436 ;  32  S.  C.  E.  462 ;  Des  Jardins  v.  Citizens'  Light  and  Power  Co., 
Q.  E.  15  S.  C.  28.  In  Slmwvniqan  Carbide  Co.v.  Saint  Onge,  Q.  E.  15 K.  B. 
5 ;  37  S.  C.  E.  688,  it  was  held  that  an  employer,  whose  workmen  are  likely 
to  come  in  contact  with  wires  over  which  dangerous  electric  currents 
pass  at  intervals,  is  hound  to  show  that  warning  was  given  before  the 
current  was  turned  on.  See  also  Montreal  Park  and  Island  Bail.  Co. 
v.  McDougall,  36  S.  C.  R.  1 ;  City  of  Montreal  v.  Gosney,  Q.  E.  13 
K.  B.  214;  Lefebvre  v.  Thomas  McDonald  Co.,  Q.  E.  6  S.  C.  321; 
Niclwlls  Chemical  Co.  v.  Forster,  Q.  E.  15  K.  B.  411 ;  Wire  and  Cable 
Co.  v.  McAllindon,  Q.  E.  16  K.  B.  273  ;  Doucet  v.  Shmvinigan  Carbide 
Co.,  Q.  E.  35  S.  C.  385,  and  18  K.  B.  271 ;  42  S.  C.  E.  281 ;  Allis- 
Clialmers-Bullock,  Limited  v.  Boldiu;  Q.  E.  18  K.  B.  332.  As  to  Ontario, 
see  Griffiths  v.  Hamilton  Electric  Lit/ht  Co.,  6  O.  L.  R.  296,  at  p.  300. 
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this  wheel  and  was  badly  hurt.  It  was  held  by  the 
Court  of  Appeal  that  the  danger  caused  by  this  wheel 
was  a  defect  in  the  condition  of  the  machine  (108). 

It  was  decided  under  the  Factory  Act,  1878,  now 
the  Factory  Act,  1901,  which  by  s.  10  requires  "all 
dangerous  parts  of  the  machinery  "  in  a  factory  to  be 
securely  fenced,  that  the  duty  of  fencing  is  not  con- 
fined to  such  machinery  as  is  dangerous  in  itself  in  the 
ordinary  course  of  careful  working  (x)  (109). 

In  this  case  Lord  Eshee,  speaking  of  the  case  of 
Walsh  v.  Whitde.y,  supra,  says  :  "  I  think  it  was  assumed 
by  the  whole  court  that  if  the  machine  were  dangerous 
to  a  workman,  without  any  fault  of  his  own,  it  came 
within  the  Act." 

It  is  believed  the  test  is  thus :  Is  the  machinery 
dangerous  when  used  with  reasonable  care  by  a  work- 
man with  knowledge  of,  and  skill  in,  the  working  of  such 
machinery  ?  If  the  question  is  answered  negatively, 
then  the  machinery  is  not  defective ;  if  affirmatively,  it 
may  be. 

Still,  it  has  never  been  doubted  that  it  may  be  action- 
able negligence  on  the  part  of  an  employer  to  put  an 
inexperienced  workman  to  work  with  machinery  or  plant 
the  working  of  which  requires  skill  and  experience.  But 
the  employer  must  or  should  know  either  from  the 
tender  age  of  the  workman  or  other  circumstances  that 

(x)  Kindle  v.  Birtwistle,  [1897]  1  Q.  B.  192 ;  66  L.  J.  Q.  B.  173 ;  76 
L.  T.  159  ;  13  T.  L.  E.  129. 
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(108)  The  cases  mentioned  in  the  text  are  referred  to  in  Choate  v. 
Ontario  Boiling  Mill  Co.,  27  Ont.  A.  R.,  155 ;  and  O'Connors.  Hamilton 
Bridge  Co.,  21  Ont.  A.  B.  596 ;  24  S.  O.  B.  598. 

(109)  McGloherty  v.  Gale  Manufacturing  Co.,  19  Ont.  A.  R.  117 ;  see 
Oslbb,  J. A. ,  on  p.  122 ;  Wilson  v.  Lincoln  Paper  Mills  Manufacturing  Co. , 
9  0.  L.  B.  119 ;  Myers  v.  The  Sault  St.  Marie  Pulp  and  Paper  Co. 
3  0.  L.  B.  600 ;  33  S.  0.  B.  23  ;  Moorcv.  J.  D.  Moore  Co.,  4  O.  L.  B.  167 ; 
Badgers  v.  Hamilton  Cotton  Co.,  23  0.  B.  425.  As  to  the  onus  of 
proving  compliance  with  the  Factory  Act  and  other  statutes,  see 
Ontario  Statute,  62  Vict.  (2)  c.  18,  s.  3,  and  B.  S.  N.  S.,  1900,  c.  179, 
s.  15,  Appendix,  pp.  971  and  959,  and  p.  8,  note  11. 
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this  want  of  experience  exists,  for  this  is  the  factor, 
together  with  the  employment  in  such  work,  which 
makes  up  the  negligence  (no). 

This  duty  to  instruct  in  the  use  of  dangerous 
machinery  or  plant  the  employer  may  always  delegate 
to  another,  if  the  person  delegated  to  perform  the  duty 
is  competent.  The  employer  then  is  freed  from  further 
responsibility,  though  such  person  fails  or  neglects  to 
give  proper  instruction,  and  though  the  workman  to 
receive  the  instruction  is  a  child  or  young  person  (Crihb 
v.  Kynoeks,  Limited  (y)  ,■  Younr/  v.  The  Hoffman  Manu- 
faeturinn  Co.(z);  and  see  further,  Grenncood  v.  Green- 
wood (in),  24  T.  L.  E.  24). 

Hired  Plant. — Although  the  plant,  machinery,  etc., 
must  be  connected  with  or  used  in  the  employer's 
business,  it  need  not  belong  to  the  employer  (a).  Hired 
plant,  or  plant  belonging  to  another  person,  which  a 
contractor  is  permitted  to  use  by  the  terms  of  his  con- 
tract becomes  for  the  time  his  plant,  for  all  the  purposes 
of  the  section.  See  Carter  v.  Clarke,  ante,  p.  114.  This 
question  of  "ways,  works,  machinery,  and  plant" 
temporarily  used  by  the  employer,  although  owned  by 
and  under  the  general  control  of  the  person  for  whom  the 
employer  is  working,  the  employer  being  allowed  to  use 
the  same,  either  by  express  contract  or  by  custom,  whilst 

(y)  Ante,  p.  21. 
(z)  Ante,  p.  21. 
(a)  Bramnigcm  v.  Robinson,  ante,  p.  114. 

Canadian  Notes. 

(110)  The  ordinary  labourer  is  entitled,  in  certain  circumstances,  to 
greater  protection  than  the  skilled  workman :  TAnden  v.  Trussed 
Concrete  Steel  Co.,  18  0.  L.  R.  540.    And  see  next  note. 

(111)  In  Lawson  v.  Packard  Electric  Co.,  16  0.  L.  B.  1,  where  the 
cases  in  the  text  were  cited,  the  Ontario  Court  of  Appeal  held  (Clute,  J., 
dissenting)  that  the  defendants  were  liable  under  the  Act  for  injuries 
to  a  boy  under  fifteen  who  was  injured  by  a  dangerous  machine, 
inasmuch  as  the  foreman  whilst  exercising  superintendence  was  negligent 
in  not  pointing  out  which  of  the  machines  were  dangerous,  and  giving 
cautions  and  instructions.  See  Mcintosh  v.  Firstbrooh  Box  Co.,  8  0.  L.  B. 
419 ;  10  O.  L.  B.  526. 
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carrying  out  the  contract,  is  in  practice  an  important 
one.  It  arises  often  in  the  loading  or  discharging  of 
vessels  either  by  dock  companies,  or  stevedores,  where 
machinery  or  plant  belonging  to  the  vessels  is  made  use 
of  by  the  persons  undertaking  the  loading  or  discharge. 
No  serious  difficulty  arises  where  the  machinery  and 
plant  is  for  the  time  being,  both  as  to  method  of  working 
and  entire  control,  placed  at  the  disposition  of  the 
employer  and  worked  by  his  servants.  It  then  becomes 
his  plant,  as  fully  as  though  he  had  hired  it  elsewhere 
for  the  work.  The  real  difficulty  exists  in  cases  where 
a  partial  management  of  the  machinery  or  plant  is  left 
with  the  servants  or  agents  of  the  owner,  as,  for  example, 
where  it  continues  to  be  worked  by  his  servants,  although 
in  the  interest  and  for  the  purposes  of  the  contractor,  and 
a  partial  control  is  exercised  for  the  time  by  the  eon- 
tractor  or  his  servants,  over  the  servants  in  charge  of  the 
machinery  or  plant  (112). 

In  Bicldle  v.  Hart  (b),  the  Court  of  Appeal,  reversing 
the  Divisional  Court,  held  that  there  was  a  duty  in  law 
upon  a  stevedore,  discharging  a  ship  by  means  of  the 
ship's  plant,  to  examine  the  same  and  see  that  it  was  in 
proper  condition,  and  that  this  was  a  duty  owing  to  the 
workman  employed  by  him  in  the  work. 

The  question  in  such  cases  is  one  of  fact,  whether  the 
real  management  and  control  of  the  machinery  or  plant, 
or  the  servants  working  the  same,  has  passed  to  the  con- 
tractor, or  whether  it  remains  in  the  owner,  subject  only 
to  the  right  in  the  contractor  to  give  such  directions  as 
are  necessary  for  the  proper  carrying  out  of  his  work. 
In  the  former  case  he  incurs  liability  for  the  machinery, 
plant,  and  servants ;  in  the  latter  case  he  may  not.     See 

(6)  [1907]  1  K.  B.  649  ;  76  L.  J.  K.  B.  418  ;  23  T.  L.  It.  262. 

Canadian  Notes. 

(112)  As  to  liability  for  defective)  plant,  etc.,  supplied  to  a  contractor 
by  a  person  for  whom  work  is  being  done,  see  p.  75,  note  68,  and 
Appendix,  pp.  962,  956  and  947. 
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ante,  pp.  128 — 124,  and  case  of  Claridge  v.  Union  Steam- 
ship Co.,  ante,  p.  29. 

Defect  must  be  Due  to  Negligence.— Lastly,  upon 
this  inquiry,  the  defect  must  have  arisen  or  failed  to  be 
discovered  "  owing  to  the  negligence  of  the  employer, 
or  of  some  person  in  the  service  of  the  employer,  and 
entrusted  by  him  with  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper  condition  ''  (lis) 
(s.  2(1)). 

It  cannot  be  too  clearly  remembered  that  a  defect  in 
ways,  works,  plant,  etc.,  though  causing  personal  injury,  of 
itself  gives  no  cause  of  action.  True,  sometimes  the  defect  is 
of  such  a  nature  as  to  raise  an  inference  of  negligence  (114), 
but  in  general  the  plaintiff  has  to  prove,  firstly,  "  defect "; 

Canadian  Motes. 

(113)  In  the  Ontario  and  British  Columbia  Acts  and  the  Yukon 
Ordinance  the  words  are :  "  Owing  to  the  negligence  of  the  employer, 
or  of  some  person  entrusted  by  him  with  the  duty  of  seeing  that 
the  condition  or  arrangement  of  the  ways,  works,  .  .  .  are  proper." 
The  Nova  Scotia  Act  is  somewhat  similar.  The  Manitoba  Act, 
like  the  English  Act,  includes  the  words  "  in  the  service  of  the 
employer."  Referring  to  the  differences  between  the  corresponding 
provisions  of  the  English  and  Ontario  Acts,  Meredith,  C.J.,  said, 
in  Markle  v.  Donaldson,  7  0.  L.  R.,  at  p.  382:  "These  differences 
.  .  .  make  it  clear  that  the  legislature  of  this  province  intended  to 
place  upon  the  employer  a  higher  duty  towards  his  employees  than 
it  was  thought  right  in  England  to  place  upon  him,  and  to  make  Mm 
answerable  as  far  as  the  condition  or  arrangement  of  the  ways  ...  is 
concerned,  for  the  negligence  of  any  person,  whether  in  his  service  or 
not,  to  whom  he  entrusts  the  duty  mentioned  in  the  sub-section,  in  the 
performance  of  that  duty,  in  the  same  way  and  to  the  same  extent 
as  he  would  have  been  answerable  at  the  common  law  had  he  taken 
upon  himself  personally  the  preformanoe  of  the  duty.  In  Canadian 
Coloured  Cotton  Mills  v.  Talbot,  27  S.  C.  R.  198,  the  negligence  was  that 
of  a  "loom  fixer"  in  not  having  examined  a  certain  bolt  within  a 
reasonable  time  before  it  broke.  See  also  Woods  v.  Toronto  Bolt  and 
Forging  Co.,  11  0.  L.  R.  216.  The  person  for  whom  work  is  being  done 
by  contract  and  who  supplies  ways,  works,  etc.  (see  note  68,  p.  75},  is  only 
liable  for  negligent  inspection  by  himself  or  some  person  in  his  service. 

The  exemptions  from  liability  under  the  New  Brunswick  Act  are : 
Where  the  injury  is  caused  by  the  workman's  own  wilful  act,  neglect, 
carelessness,  or  disobedience  to  rules,  etc.,  or  where  it  is  caused  by  the 
malicious  act  or  neglect  of  a  fellow-workman  with  intent  to  cause 
personal  injury,  or  where  the  workman  injured  has  omitted  without 
reasonable  excuse  to  give  notice  of  defects,  or  negligence,  or  the  intoxi- 
cation of  a  fellow-workman.     See  Appendix,  p.  948,  post. 

(114)  Canada  Woollen  Mills  Co.  v.  Traplin,  35  S.  C.  R.  424 ;  Dean  v. 
Ontario  Cotton  Mills  Co.,  14  0.  R.  119. 
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secondly,  negligence  on  the  part  of  the  employer  or  his 
representative  (115).  This  is  most  emphatically  laid  down 
in  the  judgment  of  Lopes  and  Lindley,  L.JJ.,  in  Walsh 
v.  Whiteley,  ante,  p.  121,  in  these  words  :  "  To  determine 
the  meaning  of  the  words  'defect  in  the  condition  of 
the  machinery,'  we  must  look  not  only  at  section  1, 
sub-section  (1),  but  also  at  section  2,  sub-section  (1). 
Eeading  these  sections  and  sub-sections  together,  we 
think  there  must  be  a  defect  implying  negligence  in  the 
employer.  The  negligence  of  the  employer  appears  to 
be  a  necessary  element,  without  which  the  workman  is 
not  to  be  entitled  to  any  compensation  or  remedy.  It 
must  be  a  defect  in  the  original  construction  or  sub- 
sequent condition  of  the  machine  rendering  it  unfit  for 
the  purpose  to  which  it  is  applied  when  used  with 
reasonable  care  and  caution,  and  a  defect  arising  from 
the  negligence  of  the  employer  "  (116). 

Upon  this  ground,  that  although  a  defect  existed,  there 
was  no  negligence  in  the  employer,  rested  the  decision  in 
Moore  v.  Gimson(c).  The  plaintiff  was  injured  by  the 
fall  of  a  wall  forming  part  of  his  employer's  works.  The 
foreman  had  instructed  an  independent  contractor  to 
shore  up  the  wall  safely,  and  he  had  told  the  foreman 
that  this  was  done.  The  foreman  did  not  examine  the 
wall,  but  sent  the  plaintiff  to  work  near  it.  It  was  held 
that  the  plaintiff  had   no  cause  of   action   against   his 

(c)  58  L.  J.  Q.  B.  169.  Compare  with  this  case  Macdonald  v.  WylUe 
(1898),  1  P.  (So.),  339,  post,  p.  127 ;  and  Adamson  v.  Fife  Coal  Co.,  [1909] 
S.  C.  580,  where  although  a  jury  found  that  the  plant  was  defective 
they  negatived  negligence  in  the  person  alleged  by  the  pursuer  to  be 
responsible  for  the  condition  of  the  plant.  Held,  that  this  was  a  verdict 
for  the  defendants. 

Canadian  Notes. 

(115)  The  onus  of  showing  that  certain  statutory  requirements  have 
been  complied  with  is  on  the  party  whose  duty  it  was  to  comply.  See 
Ontario  Statute,  1899, 62  Vict.  (2)  c.  18,  and  B.  S.  N.  S.,  1900,  c.  179,  s.  15  : 
Appendix,  pp.  971  and  959. 

(116)  Carnahan  v.  Bobert  Simpson  Co.,  32  O.  E.  328;  Kelly  v.  David- 
son, 31  0.  B.  521 ;  32  0.  B.  8 ;  27  Ont.  A.  B.  657  ;  Headford  v.  McClary 
Manufacturing  Co.,  23  0.  B.  335  ;  21  Ont.  A.  B.  164;  24  S.  C.  B.  291. 
As  to  Quebec,  see  Canadian  Asbestos  Co.  v.  Girard,  36  S.  C.  B.  13  ; 
Nordheimer  v.  Alexander,  M.  L.  B.  6  Q.  B.  402 ;  19  S.  0.  B.  248. 
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employer,  for  although  the  "works"  were  defective, 
neither  the  employer  nor  foreman  had  been  guilty  of 
negligence  (117). 

The  same  principle,  in  another  form  of  action,  under- 
lies the  decision  in  Kiddle  v.  Lovett  (d).  This  was  an 
action  brought  against  the  defendant  for  damages  for  his 
breach  of  contract  to  erect  a  safe  and  proper  "  boat- 
staging  "  to  enable  the  plaintiffs,  who  were  builders,  to 
paint  a  house.  The  "  boat-staging "  was  insecurely 
erected  by  the  defendant,  and  fell  and  injured  one  of  the 
plaintiffs'  workmen,  who  then  sued  the  plaintiffs  under 
the  Employers'  Liability  Act,  upon  the  ground  that  their 
plant  was  defective.  The  plaintiffs,  believing  themselves 
liable,  settled  the  workman's  action  by  the  payment  of 
£125,  and  then  sued  the  defendant  for  this  amount  as 
damages  for  his  breach  of  contract.  It  was  held  that, 
although  there  was  a  breach  of  contract  entitling  the 
plaintiffs  to  nominal  damages,  yet  that  the  sum  they  had 
paid  as  compensation  to  their  workman  could  not  be 
recovered.  The  ground  of  the  decision  was,  that  the 
plaintiffs,  having  employed  a  competent  contractor  to 
put  up  the  "  boat-staging,"  had  not  been  guilty  of  any 
negligence;  the  workman,  therefore,  had  no  right  of 
action  against  them,  and  the  payment  they  had  made  to 
him  was  a  voluntary  payment  and  not  recoverable  from 
the  defendant. 

In  a  case  decided  in  Scotland,  Macdonald  v.  Wyllie  (e), 
the  Court  of  Session  held  that  under  circumstances 
similar  to  the  above  a  direction  to  a  jury  in  the  following 
terms  was  erroneous :  "  If  satisfied  that  the  defender  not 
having  the  knowledge  and    skill  to  erect  the  scaffold 

(d)  16  Q.  B.  D.  605 ;  34  W.  B.  518. 

(e)  [1898]  1  F.  339  ;  36  S.  L.  B.  262. 

Canadian  Notes. 

(117)  Blacky.  Ontario  Wheel  Co.,  19  0.  E.  578;  Woody.  Canadian 
Pacific  Bail.,  6  B.  C.  B.  561 ;  30  S.  C.  B.  110 ;  Ferguson  v.  Gait  Public 
School  Board,  27  Out.  A.  B.  480 ;  Davidson  v.  Stuart,  14  M.  B.  74 ; 
34  S.  C.  B.  215. 
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in  question  selected  a  tradesman  having  skill  and 
experience,  and  contracted  with  him  to  provide  such  a 
scaffold,  he  would  not  be  liable  if  it  fell  from  being 
erected  in  an  unskilful  manner." 

It  is  difficult  to  see,  in  view  of  the  English  decisions, 
in  what  respect  this  direction  was  erroneous,  or  of  what 
negligence  under  the  circumstances,  the  defender  could 
have  been  convicted ;  but  the  Scottish  courts  have  taken 
a  stronger  view  than  the  English  as  to  the  duty  of  the 
employer  to  examine,  by  himself  or  his  own  superin- 
tendents, the  plant  used  in  his  business. 

On  the  other  hand,  they  have  so  far  followed  the 
decision  of  Kiddle  v.  Lovett,  ante,  p.  127,  as  to  declare 
that,  where  an  employer  is  properly  condemned  in 
damages  under  the  Employers'  Liability  Act,  he  cannot 
claim  indemnity  from  a  third  party  in  respect  of  a 
breach  of  duty  owed  to  him  by  such  third  party.  See 
Wood  v.  Mackay  (/).  In  this  case  a  stevedore,  who  had 
been  supplied  by  a  shipowner  with  rope  slings  for  the 
purpose  of  discharge  of  the  cargo,  was  sued  by  his  work- 
man for  damages  for  injury  caused  by  the  breaking  of 
one  of  the  said  slings.  The  employer  was  condemned  to 
pay  damages  under  the  Employers'  Liability  Act.  He, 
in  turn,  sued  the  shipowner  for  negligence  in  supplying 
slings  unfit  for  the  purpose  for  which  they  were  to  be 
used  (lis).  The  court  assoilzied  the  shipowner  on  the 
grounds — (1)  that,  as  the  shipowner's  duty  was  merely 
to  supply  rope  slings  to  the  satisfaction  of  the  stevedores, 
he  was  not  liable  in  respect  of  injury  caused  by  the 
breaking  of  the  defective  sling,  and  (2)  that,  in  any 
event,  as  the  sole  ground  on  which  the  stevedores  had 
been  held  liable  in  damages  was  their  own  negligence 
in  failing  to  inspect  the  sling,  they  could  not  have  an 

(/)  8  F.  625 ;  43  Sc.  L.  R.  458. 

Canadian  Notes. 
(118)  See  statutory  provisions,  p.  75,  note  68. 
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action  of  relief  against  the  shipowner  based  on  breach  of 
contract. 

Summary  of  Decisions. — From  the  review  of  the 
whole  of  the  decisions  upon  this  section  of  the  Act,  the 
following  general  principles  may  be  deduced  : 

1.  The  common  law  liability  of  the  employer  for  his 

personal  negligence,  in  the  superintendence  of 
his  ways,  works,  machinery  or  plant,  is  not 
extended  or  altered. 

2.  There  is  a  new  liability  imposed  by  the  Act  upon 

employers  for  the  negligence  of  those  to  whom 
they  entrust  the  superintendence  of  their  ways 
works,  machinery  or  plant. 

3.  That  "  defect "  in  a  "  way  "  means  a  permanent  or 

quasi  permanent  defect,  and  not  mere  temporary 
obstruction  of  the  way. 

4.  That  a  "  way  "  need  not  be  a  denned  or  marked-out 

path. 

5.  That    works   in   course    of    erection   may  be   the 

"  works,"  within  the  meaning  of  the  section, 
of  the  employer  engaged  in  the  erection  of  such 
works. 

6.  That  "  plant,"  within  the  meaning  of  the  section, 

may  be  animate  or  inanimate. 

7.  That    "  plant  "    may  be   "  defective "   within  the 

section  by  being  unsuitable  for  the  purpose  for 
which  it  is  applied  by  the  employer  or  his  deputy, 
as  well  as  by  being  in  bad  condition. 

8.  That  unreasonable   danger   in  machinery  may  be 

an  element  proper  to  be  considered  in  deciding 
whether  such  machinery  is  "defective"  within 
the  section. 

9.  That  the  ways,    works,  machinery,  or  plant  need 

not  belong  to  the  employer  in  the  sense  that  he 
is  the  absolute  owner  of  them. 
e.l.  k 
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10.  That  the  "  defect "  in  the  ways,  works,  machinery, 
or  plant  must  be  one  which  implies  negligence  on 
the  part  of  the  employer,  or  of  his  deputy. 


2. — Was    the    Injury    caused   by   a  Fellow-sebvant, 

fob    whose    Negligence    the    Employee    is    by 

the  Act  made  Eesponsible? 

Section   1,   sub-sections  (2)    and  (3),   considered. — 

As  to  who  are  fellow-servants,  want  of  space  forbids  the 

enlargement  upon  what  has  been  already  stated  with 

reference  thereto  (<?). 

The  two  sub-sections  which  refer  to  this  heading  must 
be  carefully  considered.  Both  these  sub-sections  relate 
to  the  responsibility  of  an  employer  for  the  acts  of  his 
workmen,  to  whom  he  has  entrusted  either  a  general  or 
a  restricted  superintendence  over  the  other  workmen 
in  his  employment.  They  are  conveniently  treated  of 
together. 

Sub-section  (2)  enacts  that  the  employer  shall  be 
responsible  where  a  workman  is  injured : 

"  By  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  who  has  any  superin- 
tendence entrusted  to  him  whilst  in  the  exercise  of 
such  superintendence." 
Sub-section  (3)  makes  him  responsible  in  the  same 
way  where  the  workman  is  injured  : 

"  By  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform,  where 
such  injury  resulted  from  his  having  so  conformed." 
The  language  of  both  these  sub-sections  demands 
careful  scrutiny,  for  they  together  form  the  chief  inroad 

(9)  Ante,  pp.  18 — 22. 
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made    by  the    Act    upon    the    doctrine   of   "  common 
employment "  (119). 

What  might  have  been  the  operation  of  sub-s.  (2)  is 
very  much  curtailed  by  the  definition  given  in  s.  8  of 
the  Act,  of  the  expression  "person  who  has  superin- 
tendence entrusted  to  him,"  which  is  declared  to  mean 
"  a  person  whose  sole  or  principal  duty  is  that  of 
superintendence,  and  who  is  not  ordinarily  engaged  in 
manual  labour  "  (120).  The  words  "  any  superintendence," 
in  the  sub-section,  are  therefore  somewhat  misleading. 
They  may,  and  probably  were,  intended  to  refer  to 
superintendence  of  any  kind  or  class,  and  not  to  the 
extent  or  amount  of  the  superintendence.  The  meaning 
of  the  sub-section  would  have  been  more  easily  apparent 
if  it  had  run  thus : 

The  employer  shall  be  responsible  for  the  negli- 
gence   of    anyone    in  his    service    whose    sole    or 
principal    duty    is    superintendence,    whilst    such 
person  is  exercising  such  superintendence. 
The  two  sub-sections,  although  the  wording  of  them 
is  vague,  were,  it   is   believed,  intended  to  refer  to   a 
delegation  by  the  employer  of  what  may  be  described 
respectively  as  general  and  special  superintendence  over 
his  workmen,  and  to  make  him  responsible  for  the  acts 
of  the  person  exercising  a  delegated  authority  of  either 
kind. 

Each  of  these  sub-sections  probably  contains,  to  some 
extent,  what  is  contained  in  the  other ;  thus,  the  person 

Canadian  Notes. 

(119)  Identical  words  are  contained  in  the  sub-sections  of  s.  3  of  the 
Ontario,  Manitoba,  British  Columbia,  and  Nova  Scotia  Acts  and  the 
Yukon  Ordinance.  Sub-section  (b)  of  s.  3  of  the  New  Brunswick  Act 
reads,  "  by  reason  of  the  negligence  of  the  employer,  or  any  person  in 
the  service  of  the  employer." 

(120)  Superintendence  is  defined  in  the  Ontario  Act  (s.  2,  sub-s.  (1) ) 
as  meaning  "  such  general  superintendence  over  workmen  as  is  exer- 
cised by  a  foreman,  or  person  in  a  like  position  to  a  foreman,  whether 
the  person  exercising  superintendence  is  or  is  not  ordinarily  engaged  in 
manual  labour."  The  definitions  in  the  Manitoba,  British  Columbia, 
Nova  Scotia,  and  New  Brunswick  Acts  and  the  Yukon  Ordinance  are 
substantially  similar. 
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mentioned  in  sub-s.  (3)  as  one  "  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury  was 
bound  to  conform,"  may  be  a  person  with  general  super- 
intendence under  sub-s.  (2),  and  vice  versa. 

Duties  of  Superintendence. — Considering,  in  the  first 
place,  sub-s.  (2),  it  will  be  seen  that,  read  with  the 
important  limitation  contained  in  s.  8,  it  makes  the 
employer  liable  for  the  negligence  of  any  of  his  work- 
men whose  sole  or  principal  duties  are  those  of  superin- 
tendence. 

The  "  duty  of  superintendence  "  referred  to  means  a 
duty  which  gives  a  control  or  authority  to  the  workman 
exercising  it,  either  over  the  manner  in  which  the  work 
of  the  employer  is  to  be  carried  on,  or  over  the  whole  or 
some  part  of  his  fellow-workmen,  and  in  this  sense  have 
the  words  been  interpreted  (h). 

The  superintendence  under  sub-s.  (2)  need  not  be 
exercised  over  the  injured  person.  It  is  sufficient  to 
render  the  employer  liable  that  a  servant  who  has 
superintendence,  whilst  exercising  such  superintendence, 
causes  injury  to  a  workman  in  the  service  of  the  same 
master  (i)  (121). 

In  any  case  the  injury  must  have  been  caused  by  the 

(h)  See,  as  an  example  of  a  case  which  failed  owing  to  the  absence 
of  any  evidence  of  superintendence,  Hooper  v.  Holme  and  Kinq, 
13  T.  L.  R.  6. 

(i)  Kearney  v.  Nicholls,  76  L.  T.  Newsp.  63. 

Canadian  Notes. 

(121)  See  Cox  v.  Hamilton  Sewer  Pipe  Co.,  14  0.  R.  300;  Woods  v. 
Toronto  Bolt  and  Forging  Co.,  11  0.  L.  R.  216 ;  Canadian  Coloured 
Cotton  Mills  v.  Talbot,  27  S.  C.  R.  198  ;  Wilson  v.  Boulter,  26  Ont  A  R 
184;  Shea  v.  The  John  IngUs  Co.,  11  0.  L.  R.  124 ;  12  0.  L.  R.  80 ; 
Caldwell  v.  Mills,  24  0.  R.  462 ;  Madden  v.  Hamilton  Iron  Forging  Co  ' 
18  0.  R.  55 ;  and  see  dissenting  judgment  of  Nbsbitt,  J.,  in  Canada 
Woollen  Mills  v.  TrapVm,  35  S.  0.  R.,  at  pp.  449  and  450. 

It  may  be  the  duty  of  a  superintendent  to  give  warnings  and  instruc- 
tions :  Choate  v.  Ontario  Boiling  Mill  Co.,  Limited,  27  Ont.  A.  R.  155  ■ 
see  Macxknnan,  J.A.,  at  p.  161 ;  Gunn  v.  Le  Boi  Mining  Co.  10 
B.  C.  R.  59;  Lawsonv.  Packard  Electric  Co.,  Limited,  16  0  L  R  1  • 
McPherson  v.  Vail,  40  N.  S.  R.  517  ;  Archibald  v.  Yelle,  Q.  R  60  B* 
334  ;  and  see  p.  121,  note  107. 
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person  entrusted  with  superintendence  "  whilst  in  the 
exercise  of  such  superintendence."  Does  this  mean  that, 
to  make  his  employer  responsible,  such  person  must 
have  negligently  discharged  some  duty  of  superintend- 
ence, or,  is  his  employer  responsible  for  any  negligent 
act  committed  by  him,  whether  of  superintendence  or 
not,  so  long  as  at  the  time  of  committing  it,  the  duty  of 
superintendence  still  belonged  to  him  ? 

So  far  as  can  be  gathered  from  the  one  or  two  cases 
decided  upon  the  meaning  of  these  words,  the  better 
opinion  would  seem  to  be,  that  the  negligence  which  can 
render  the  employer  liable  must  be  the  negligent  exercise 
of  a  duty  of  superintendence. 

The  case  of  Shaffers  v.  General  Steam  Navigation  Co. 
(k),  was  an  action  brought  under  the  Employers'  Liability 
Act,  alleging  negligence  under  this  sub-section  (sub-s.  (2) ) 
on  the  part  of  a  person  having  superintendence  entrusted 
to  him,  whilst  in  the  exercise  of  such  superintendence. 
The  facts  were,  that  plaintiff  was,  with  other  workmen, 
stowing  sacks  of  corn  in  the  hold  of  a  ship,  which  sacks 
were  being  lowered  by  a  steam  crane.  In  order  to 
control  the  motions  of  the  crane  derrick,  a  "guy  rope" 
was  fastened  to  it,  which  rope  was  in  charge  of  a  man 
called  the  "  gangwayman,"  whose  duty  was  to  stand  at 
the  hatchway  to  give  notice  to  the  men  in  the  hold  when 
to  "  stand  from  under,"  to  guide  the  derrick  by  means  of 
the  "guy  rope,"  and  to  direct  the  man  working  the  crane 
when  to  raise  and  when  to  lower.  These  duties  con- 
stituted the  "  superintendence "  which  was  relied  upon 
as  bringing  the  "  gangwayman  "  within  the  words  of  the 
sub-section.  Now  it  is  very  doubtful,  as  we  shall  here- 
after see,  whether  these  duties  were  duties  of  superin- 
tendence at  all;  but  the  facts  further  showed  that  the 
negligence  of  which  this  gangwayman  was  guilty,  and 
which  caused  the  injury  to  the  plaintiff,  was  in  neglecting 

[k)  10  Q.  B.  D.  356;  52  L.  J.  Q.  B.  260;  48  L.  T.  228;  31  W.  R. 
656. 
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to  use  the   "guy  rope"  to  check  the  swaying  of  the 
derrick. 

The  Divisional  Court  of  Queen's  Bench  decided  that, 
assuming  that  this  "  gangwayman "  had  some  super- 
intendence entrusted  to  him,  he  was  not  a  person 
"  whose  sole  or  principal  duty "  was  that  of  super- 
intendence within  s.  8  of  the  Act,  and  further  that  the 
negligence  was  not  negligence  "  ichilst  in  the  exercise  of 
superintendence."  In  his  judgment,  Manisty,  J.,  says, 
"  the  accident  arose  from  his  (the  gangwayman's) 
negligence  in  the  capacity  of  a  workman,  and  not  of  a 
superintendent "  (122). 

The  decision  in  Osborne  v.  Jackson  and\  Todd  (I)  was 
pronounced  upon  the  same  words  of  the  sub-section.  It 
appears,  at  first  sight,  to  conflict  with  Shaffers'  Case. 
The  facts  in  this  case  were  as  follows  :  The  plaintiff  was 
a  bricklayer  working  upon  a  building.  A  foreman 
carpenter  in  the  same  employment,  who  was  working 
upon  a  scaffold  above  the  plaintiff,  handed  a  scaffold 
plank  to  a  labourer,  directing  him  to  take  hold  of  it. 
The  foreman  then  let  go  of  his  end  of  the  plank,  and 
the  labourer  consequently  was  unable  alone  to  hold  the 
plank,  which  fell  and  injured  the  plaintiff.  In  this  case 
it  was  admitted  that  the  foreman  was  entrusted  with 
superintendence,  and  that  the  employer  would  be  liable 
for  his  negligence  if  it  could  be  said  to  be  negligence  in 
the  exercise  of  superintendence.  It  was  argued  on  behalf 
of  the  defendant  that  the  letting  go  of  a  board  too  quickly 
was  simply  a  negligent  performance  of  an  act  of  manual 
labour,  and  not  negligence  in  the  exercise  of  superin- 
tendence at  all.     The  Divisional  Court,  however,  held 

(l)  11  Q.  B.  D.  619 ;  48  L.  T.  643. 

Canadian  Notes. 

(122)  Hodson  v.  Toronto,  Hamilton,  and  Buffalo  Bail.,  8  C.  By.  C. 
289.  In  Ferguson  v.  Gait  PubUc  School  Board,  27  Out.  A.  B.  480, 
it  was  held  that  a  stonemason's  assistant  was  only  bound  to  obey  the 
mason's  orders  to  a  limited  extent,  and  that  the  latter  had  no  general 
superintendence.  In  Carnahan  v.  Robert  Simpson  Co.,  82  0.  B.  828,  it 
was  held  that  the  person  in  charge  of  a  passenger  elevator  was  not 
entrusted  with  superintendence. 
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that  the  employer  was  liable,  upon  the  ground  that  the 
foreman  had  been  guilty  of  negligence  in  the  exercise  of 
superintendence. 

The  reasoning  upon  which  this  judgment  was  based 
was  that  the  foreman  had  thrust  upon  the  labourer 
a  duty  which  the  labourer  could  not  safely  perform : 
Hawkins,  J.,  saying :  "If  the  foreman  had  directed 
another  person  to  do  what  he  did  himself  he  would 
surely  have  been  negligent  in  the  exercise  of  super- 
intendence." It  is  suggested  that  this  reasoning  is 
unsound.  If  a  distinction  recognised  in  Shaffers'  Case, 
and  indeed  in  this  case  also,  between  the  negligent  exercise 
of  superintendence  and  the  negligent  performance  of  an 
act  of  manual  labour  exists,  then  to  say  that  because  if  the 
person  committing  the  negligent  act  himself  had  ordered 
someone  else  to  do  it,  this  would  have  been  negligent 
superintendence,  it  becomes  negligent  superintendence  if 
he  does  it  himself,  seems  to  be  a  clear  non  sequitur. 

In  the  first  place,  the  order  if  given  to  another  would 
have  been  simply  to  hand  the  board,  and  not  to  let  it  go 
too  quickly.  Again,  if  this  is  the  test  to  be  applied 
to  determine  whether  a  given  act  is  negligent  super- 
intendence or  not,  it  seems  to  follow  that  the  person 
who  has  the  duty  of  superintendence  cannot  be  guilty 
of  negligence  in  the  exercise  of  an  act  of  manual  labour, 
for  although  the  thing  he  does  negligently  is  an  act  of 
manual  labour  pure  and  simple,  yet  it  could  always  be 
said  to  be  negligent  superintendence,  because  if  the 
person  doing  it  himself  had  ordered  someone  else  to  do 
it,  and  to  do  it  negligently,  this  would  have  been  negligence 
in  the  exercise  of  superintendence. 

Still,  it  must  be  borne  in  mind  that  the  principle  upon 
which  both  Shaffers'  Case  and  Jackson's  Case  were 
decided  was  the  same,  viz.  that  under  sub-s.  (2)  the 
person  "  entrusted  with  superintendence  "  must  be  guilty 
of  some  negligent  act  of  superintendence  before  he  can 
make  the  employer  responsible. 
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Scottish  Decisions. 
With  the  two  decisions  last  considered  should  be  read 
the  decisions  given  in  the  Court  of  Session  in  Bonelly 
v.  Spencer  (m)  and  Falconer  v.  McCabe  («).  In  the  first 
of  these  cases  the  court  directed  an  issue  as  to  whether 
the  negligent  act  committed  by  the  superintendent  was 
or  was  not  an  act  of  manual  labour  only.  The  second 
case  went  further,  the  court  holding  that  a  hatchwayman, 
with  general  duties  resembling  those  exercised  by  the 
person  with  superintendence  in  Shaffers'  Case,  was  a 
person  ordinarily  engaged  in  manual  labour  within  the 
meaning  of  s.  8. 

Liability  for  "  Special  Superintendence." — Turning 
now  to  a  closer  examination  of  sub-s.  (3),  which  we  have 
described  as  the  sub-section  making  the  employer  liable 
for  the  person  to  whom  he  delegates  a  special  super- 
intendence, it  will  be  noticed  that  the  employer's  liability 
appears  to  be  restricted  to  the  event  of  such  super- 
intendent causing  injury  to  such  workmen  as  have  to 
conform  to  his  special  superintendence,  and  to  such  only. 

The  words  of  the  sub-section  (3)  are : 

"By  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform,  where  such 
injury  resulted  from  his  having  so  conformed  "  (123). 

The  special  superintendent  referred  to  in  the  sub- 
section need  not  be  ordinarily  engaged  in  superintendence, 
and,  indeed,  may  be  ordinarily  engaged  in  manual  labour. 
It  would  include  the  case  of  a  workman  who  at  the  time 
he  was  guilty  of  negligence  was  in  temporary  command 
(m)  (1899)  1  P.  1107.  («)  3  F.  210 ;  38  S.  L.  E.  112. 

Canadian  Notes. 

(123)  The  words  in  the  Ontario,  Manitoba,  British  Columbia,  Nova 
Sootia  Acts  and  the  Yukon  Ordinance  are  the  same.  As  to  New 
Brunswick,  see  p.  131,  note  119. 
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of  the  other  workman,  although  his  general  duties  were 
those  of  manual  labour,  or  the  very  usual  case  of  a 
workman  who,  whilst  engaged  in  manual  labour  himself, 
has  one  or  more  assistant  workmen  under  him,  subject 
to  his  orders. 

Although  the  sub-section  does  not  in  express  words 
say  that  the  injury  must  result  to  that  particular  workman 
who  conforms  to  the  orders  or  directions,  yet,  taken  as  a 
whole,  it  is  difficult  to  give  it  any  other  meaning. 

If  the  supposition  in  this  respect  is  correct,  there  is  a 
peculiar  distinction  between  the  employer's  liability  for 
the  negligence  of  the  "  general  superintendent,"  referred 
to  in  sub-s.  (2),  as  opposed  to  that  of  the  "  special  super- 
intendent," referred  to  in  sub-s.  (3),  which  may  be  seen 
from  the  following  illustration : 

A.,  a  servant,  with  general  duties  of  superintendence 
over  the  workmen  employed  in  one  department  of  a 
factory,  orders  one  of  the  workmen  under  his  directions 
to  lower  a  bale  of  goods  in  a  negligent  manner.  The 
bale  of  goods  falls,  and  injures  a  workman  employed 
in  the  same  factory,  but  one  over  whom  A.  exercises 
no  superintendence.  In  this  case,  according  to  our 
opinion,  the  employer  is  liable.  Let  us  next  assume 
that  A.,  who  has  given  the  same  negligent  order,  is 
usually  engaged  in  manual  labour,  and  is  only  temporarily 
entrusted  with  authority  over  the  workman  who  executes 
the  order.  In  this  case  A.  is  a  "  special  superintendent " 
under  sub-s.  (3),  and,  according  to  the  construction 
which  we  have  put  uponi  the  words  of  this  sub-section, 
the  employer  would  not  be  responsible ;  for,  although 
the  injury  was,  as  in  the  former  case,  occasioned  by  A.'s 
negligent  order,  and  although  it  was  occasioned  to  a 
workman  in  the  service  of  the  common  employer,  yet  the 
injured  workman  himself  was  never  subject  to  A.'s  orders 
or  directions  (124). 

Canadian  Notes. 
(124)  Compare  Ferguson  v.  Gait  Public  School  Board,  27  Ont.  A.  B.  480. 
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Cases  upon  Sub-s.  (3). — One  of  the  earliest  cases 
decided  upon  the  third  sub-section  was  that  of  Milhvard 
v.  Midland  Rail.  Co.  (o),  which  seems  to  show  that  the 
"  orders  or  directions "  referred  to  in  the  sub-section 
need  not  be  given  in  words,  but  may  be  implied  from  a 
course  of  business. 

In  this  case,  a  carman  and  a  boy,  the  latter  under 
the  orders  and  directions  of  the  former,  were  unloading 
a  cart,  which  was  loaded  with  three  iron  frames  tied 
together.  The  carman  untied  the  string  on  one  side 
of  the  frames,  and  the  boy  untied  the  other.  The 
carman  then  lifted  one  of  the  frames  away,  but  did  not 
tie  up  the  other  two,  which  fell  on  the  boy  and  injured 
him.  The  boy  got  no  special  order  to  untie  the  string, 
but  said  he  had  done  so  before  with  the  carman's  assent. 
It  was  held  by  the  Divisional  Court  that  this  was  evidence 
sufficient  to  sustain  a  verdict  given  in  favour  of  the  boy 
against  the  employer,  founded  upon  an  injury  occurring 
whilst  conforming  to  orders  or  directions  to  which  he 
was  bound  to  conform. 

In  this  case,  insistence  was  not  placed,  as  it  has  been 
in  subsequent  cases  under  the  same  sub-section,  upon 
the  fact  that  the  order  was  not  negligent,  but  that  the 
injury  resulted  from  a  subsequent  negligent  act  on 
the  part  of  the  person  giving  the  order.  See  post, 
pp.  142— 147. 

A  wide  meaning  has  been  given  to  the  words  of  this 
sub-section,  and  "  orders  and  directions "  have  been 
held  to  be  negligent  owing  to  the  absence  of  proper 
preliminary  instruction,  necessary  to  qualify  the  person 
to  whom  they  are  given,  to  execute  them  in  a  safe  and 
proper  manner.  Thus  in  Medway  v.  Greenwich  Inlaid 
Linoleum  Co.  (p),  an  order  to  a  workman  to  work  at 
dangerous  machinery  without  giving  any  further  direc- 
tion as  to  the  stopping  of  the  machine  before  taking  out 

(o)  14  Q.  B.  D.  68 ;  54  L.  J.'Q.  B.  202 ;  52  L.  T.  255 ;  33  W.  B.  366. 
(p)  14  T.  L.  R.  291. 
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the  material  therefrom,  was  held  sufficient  evidence  both 
by  a  Divisional  Court  and  the  Court  of  Appeal  to  support 
a  verdict  against  the  employer,  founded  on  the  negligence 
of  his  superintendent  under  this  sub-section  of  the 
Act  (125). 

It  has  been  held  that  where  the  order  given  by  the 
person  to  whose  orders  the  workman  is  bound  to  conform 
is  one  contrary  to  or  forbidden  by  the  written  rules  of 
the  employer,  yet  the  employer  is  still  liable  for  injury 
resulting  to  the  workman  caused  by  conforming  to 
it  (q)  (126). 

A  reasonable  construction  must  be  placed  on  the  words 
"orders  or  directions."  It  is  not  every  direction  from 
one  workman  to  another  to  do  a  particular  thing  that 
can  be  properly  construed  to  be  an  "  order  or  direction  " 
within  the  meaning  of  the  sub-section. 

From  very  necessity  it  happens  that  workmen  working 
together  have  often  to  give  directions  to  one  another 
when  to  do  and  when  not  to  do  particular  things,  which 
directions,  although  in  the  ordinary  course  of  work 
obeyed  by  those  who  hear  them,  are  not  orders  at  all, 
nor  directions  in  the  sense  in  which  the  word  is  used  in 
the  sub-section.  Take  this  illustration :  A  number  of 
labourers  unloading  bricks  by  throwing  them  from  one 
to  another,  often  direct  one  another  when  to  throw  or 
stop  throwing.  If  injury  resulted  from  obedience  to  such 
a  direction  as  this,  it  would  be  almost  absurd  to  say  that 
it  resulted  from  any  order  or  direction  to  which  the  work- 
man was  bound  to  conform  (127).  Upon  this  exact  point 
(g)  MarUy  v.  Osborn,  10  T.  L.  R.  388. 
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(125)  Madden  v.  Hamilton  Iron  Forgvng  Co.,  18  0.  R.  55;  O'Connor 
v.  Hamilton  Bridge  Co.,  25  0.  R.  12 ;  21  Ont.  A.  R.  596 ;  24  S.  0.  R.  598. 

(126)  Grand  Trunk  Bail.  v.  Miller,  32  S.  C.  R.  454  ;  2  0.  Ry.  0.  350. 
But  disobedience  to  rules  may  amount  to  contributory  negligence,  see 
infra,  p.  240,  note  206. 

(127)  The  illustration  in  the  text  is  referred  to  by  Hagarty,  C.J.O., 
in  Garland  v.  City  of  Toronto,  23  Ont.  A.  R.  238,  at  p.  242.  In  that  case  it 
was  held,  reversing  the  Divisional  Court,  27  0.  R.  154,  that  where  a  work- 
man, presuming  on  length  of  service  or  skill,  directs  the  doing  of  work  in 
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was  decided  the  case  of  Howard  v.  Bennett  (r).  In  this 
case  two  men  worked  at  one  calico-printing  machine,  the 
one  in  front  and  the  other  behind  the  machine,  called 
respectively  the  printer  and  the  back-tenter.  The  printer 
started  the  machine  and  regulated  the  speed.  The  back- 
tenter  kept  the  calico  straight  as  it  passed  through  the 
machine.  The  printer  having  told  the  back-tenter  to 
do  something  which  necessitated  his  putting  his  hands 
between  the  rollers,  negligently  started  the  machine  and 
injured  the  fingers  of  the  back-tenter.  It  was  decided 
by  Lord  Coleridge,  C.J.,  and  Manisty,  J.,  that  this  man 
could  not  recover  from  his  employer.  Lord  Coleridge 
based  his  judgment,  firstly,  upon  the  ground  that  the 
direction  given  by  the  printer  to  the  back-tenter  was  not 
an  "  order  or  direction  "  within  the  meaning  of  sub.-s.  (3), 
but  a  mere  statement  by  one  to  the  other  with  reference 
to  the  course  of  the  work,  necessitated  by  the  operation 
of  working  the  machine  being  a  joint  one ;  and  secondly, 
that  the  injury  did  not  result  from  any  order  or  direction, 
even  assuming  such  was  given,  but  from  the  negligent 
act  of  starting  the  machine. 

Note.— This  judgment,  so  far  as  regards  the  second  ground 
of  decision,  has  not  been  followed.  See  Wild  v.  Way  good,  post, 
p.  146. 

Scottish  Decisions  as  to  "  Orders  or  Directions." 
In  the  Scottish  case  of    Wilson  v.  Caledonian  Rail. 
Co.  (s)   the  question  arose  as  to  the  liability  of  the 

(r)  58  L.  J.  Q.  B.  129 ;  60  L.  T.  152  ;  5  T.  L.  E.  136. 

(s)  2  F.  48 ;  and  see  also  case  of  Campbell  v.  Calderbank  Steel  and 
Coal  Co.,  25  B.  753,  where  the  order  given  was  a  distinct  breach  of  the 
Explosives  Act,  1875. 
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an  unsafe  manner,  the  employer  is  not  liable,  no  right  of  superintendence 
within  the  meaning  of  the  Act  arising  merely  from  length  of  service.  In 
Shea  v.  The  John  Inglis  Co.,  Limited,  11  0.  L.  B.  124 ;  12  0.  L.  B.  80  it 
was  held  that  of  three  employees  engaged  in  rivetting  the  plates  of  a 
boiler,  the  one  who  had  charge  of  the  hydraulic  hammer  was  entrusted 
with  superintendence  of  the  whole  operation,  and  an  infant  plaintiff  who 
was  injured  whilst  conforming  to  the  negligent  orders  of  the  man  in 
charge  was  entitled  to  recover. 
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defenders  for  the  consequences  of  an  improper  order,  as 
to  which  the  workman  to  whom  it  was  given  was  able 
to  judge  whether  he  could  carry  it  out  with  safety.  A 
workman  complained  to  his  foreman  that  certain  goods 
were  too  heavy  for  him  to  lift  without  the  assistance  of  a 
crane.  The  foreman's  reply  to  his  complaint  was  to  tell 
him  to  "go  ahead."  The  workman  did  so,  and  in 
attempting  to  lift  a  parcel  of  goods  strained  his  back : — 
Held,  by  the  Court  of  Session,  that  the  action  was 
irrelevant,  upon  the  ground  that  the  workman,  by  going 
on,  had  judged  for  himself  as  to  his  capacity  to  carry  out 
the  order,  and  elected  to  do  so  (t). 

The  principle  of  this  case  was  followed  in  the  case  of 
Canavan  v.  Green  &  Co.  (u),  where  the  court  held  that  it 
was  necessary  that  the  "  order  "  under  sub-s.  (3)  should 
be  a  particular  one  which  must  have  the  effect  of  super- 
seding the  exercise  of  the  workman's  own  private  judg- 
ment and  discrimination,  and  substituting  therefor  the 
behest  of  the  person  to  whose  directions  he  is  bound  to 
conform.  The  fact  that  the  workman  is  generally  under 
the  orders  and  directions  of  the  person  giving  the  order 
is  not  sufficient. 

This  case  further  decided  that  the  "  orders  and  direc- 
tions "  referred  to  in  the  sub-section  need  not  be  the 
causa  causans  of  the  accident,  but  may  be  only  a  causa 
sine  qua  non,  and  may  be  expressed  or  implied,  and  need 
not  be  given  at  the  precise  time  when  the  accident 
occurs. 

When  must  the  Injury  result  ? — There  is  considerable 
doubt  in  the  English  decisions,  under  this  sub-section, 
whether  it  is  indispensable  that  the  accident  should 
happen  to  the  workman  at  or  near  the  time  when  he  is 
actually  conforming  to  the  order,  or  whether  it  is  sufficient 

(t)  With  this  decision  should  be  compared  the  English  cases,  with 
which  it  seems  to  be  at  variance.  See,  especially,  Yarmouth  v.  France, 
ante,  p.  115. 

(u)  8  P.  275 ;  43  Sc.  L.  R.  200. 
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that  it  should  happen  to  him  at  any  subsequent  time,  so 
long  as  it  was  occasioned  by  conforming  to  the  order. 

For  example:  A.,  a  workman,  is  ordered  by  B.,  a 
person  to  whose  orders  he  was  bound  to  conform,  but 
who  was  not  a  "  general  superintendent "  under  sub-s. 
(2),  to  stack  certain  goods  in  such  a  way  that  there  is  a 
danger  of  them  falling.  If  they  should  fall  and  injure 
A.  whilst  he  is  engaged  in  stacking  them,  the  employer's 
liability  under  this  sub-section  (sub.-s.  (3))  is  clear.  But 
suppose  that  A.,  whose  ordinary  duties  compel  him  to 
work  in  the  immediate  vicinity,  should  be  injured  by 
their  falling  after  a  considerable  lapse  of  time,  then, 
although  the  goods  have  fallen  directly  through  A.'s 
conformity  with  B.'s  order,  it  would  be  difficult  to  say 
that  the  injury  resulted  from  his  having  so  conformed. 

This  reasoning  appears  to  be  strengthened  by  the  fact, 
that  the  employer's  liability,  in  such  a  case,  would  be 
dependent  upon  two  contingencies :  first,  the  accident 
happening  to  the  particular  workman  who  erected  the 
stack ;  and  secondly,  such  workman  being,  at  the  time 
of  the  accident,  subject  to  the  control  of  the  same  person 
who  gave  him  orders  to  erect  it. 

With  reference  to  the  same  illustration,  it  seems  clear 
that  if  any  other  servant  than  A.  should  be  injured  by 
the  goods  falling,  either  at  the  time  they  were  being 
stacked  or  at  any  subsequent  time,  the  employer  would 
not  be  responsible. 

There  has  been  no  actual  decision  upon  this  point, 
although  it  was  raised  in  the  cases  presently  considered 
of  Snowden  v.  Baynes  and  Wild  v.  Waygood,  post, 
p.  146. 

Must  the  Orders  or  Directions  be  Negligent  ?— The 

greatest  difficulty  that  has  arisen  upon  this  sub-section 
has  been  occasioned  by  the  question  whether  the 
meaning  of  the  words  is  that  the  "  orders  or  directions  " 
must  be  in  themselves  negligent  orders  or  directions,  or 
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whether,  assuming  them  to  be  right  and  proper,  the 
employer  is  liable  for  any  subsequent  act  of  negligence, 
no  matter  how  remote  in  time  or  circumstance,  on  the 
part  of  the  person  who  gave  them,  provided  the  injury 
would  not  have  happened  but  for  such  orders  or 
directions  having  been  given  and  complied  with  (128). 

As  we  have  seen  in  Howard  v.  Bennett  {ante,  p.  140), 
Lord  Coleridge  expressed  his  opinion  that  the  injury 
must  be  the  direct  result  of  the  order  and  not  a  subse- 
quent negligent  act  committed  by  the  person  who  gave 
the  order,  and  much  may  be  said  in  favour  of  this  view. 

In  a  subsequent  case,  Wright  v.  Wallis  (x),  a  ganger 
put  a  labourer  to  work  in  a  barge  alongside  a  ship 
which  was  being  cleared  of  iron  rails,  and  some  hours 
afterwards  himself  threw  a  bundle  of  rails  from  the  ship 
into  the  barge  negligently,  thus  injuring  the  labourer. 
The  same  argument  was  used  for  the  defendant,  viz. 
that  although  the  labourer  was  bound  to  conform  to 
the  ganger's  orders,  yet  the  injury  was  not  caused  by 
his  conforming,  or  indeed  by  the  orders  at  all,  but  by  the 
subsequent  negligent  act  of  the  ganger,  which  must  be 
regarded  as  independent  of  the  orders.  The  Court  of 
Appeal,  sitting  as  a  Divisional  Court,  remitted  the  case 
for  re-trial  to  the  county  court,  as  there  had  been  no 
assessment  of  damages.  In  his  judgment  Lord  Esher 
said,  upon  the  question  we  are  now  considering,  that  "an 
argument  had  been  addressed  to  the  court,  that  if  you 
ordered  a  man  to  stand  in  a  certain  place  and  then  threw 
something  at  him  and  injured  him,  the  injury  was  not 
caused  by  his  conforming  to  the  order,  but  solely  by 
the   subsequent   act.    If  those   refinements  were  to  be 

(x)  3  T.  L.  R.  779. 
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(128)  See  judgments  of  Boyd,  0.,  in  Cox  v.  Hamilton  Sewer  Pipe 
Co  U  0.  R.  300,  and  of  King,  J.,  in  the  Supreme  Court  in  Grand 
Trunk  Bail.  Co.  v.  Weegar,  23  0,  R.  436;  20  Ont.  A.  R.  528  ;  23  S.  C.  R. 
422. 
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introduced  into  real  life,  real  life  could  not  go  on  as  it 
did.  The  order  to  stand  there  and  the  throwing  down  of 
the  iron  were  all  part  of  the  same  occurrence,  and  the 
case  must  unfortunately  be  tried  again  "  (y). 

In  the  case  of  Kellard  v.  Eooke  (£),  where  the  facts 
were  very  like  those  in  the  last  case,  the  decision  was 
that  the  employer  was  not  liable.  In  this  case  a 
"  gangwayman  "  who  had  certain  directions  to  give  with 
regard  to  the  raising  and  lowering  goods  from  the  hold 
of  a  ship,  himself  threw  a  bale  of  goods  into  the  hold 
after  having  called  out  "stand  from  under,"  but  not 
allowing  sufficient  time  after  this  warning  for  the  men  to 
get  out  of  the  way,  and  the  plaintiff  was  thereby  injured. 
There  was  no  evidence  that  the  plaintiff  had  been 
ordered  to  work  in  the  place  in  which  he  met  with  the 
accident,  or  in  fact  that  any  order  had  been  given  to  him 
by  the  gangwayman  by  conforming  to  which  he  had 
received  injury.  As  Lord  Eshbe  pointed  out,  the  only 
order,  if  it  could  be  called  an  order,  was  to  "  stand  from 
under,"  which  could  not  be  taken  to  be  an  order  to  stand 
in  the  way  (a). 

The  distinction,  then,  between  this  case  and  Wright  v. 
Wallis  is,  that  in  the  latter  case  there  was  no  order  at 
all  given  to  which  the  plaintiff  was  conforming  at  the 
time  of  the  negligent  act,  whereas  in  the  former  case 
there  was  an  order,  given,  it  is  true,  a  long  time  before 
the  negligent  act  which  directly  caused  the  injury, 
but  to  which  the  workman  who  received  it  was  still 
conforming  at  the  time  of  the  injury. 

(y)  The  order  and  throwing  down  of  the  rails  were,  no  doiibt,  a  part 
of  the  sequence  of  events  leading  up  to  the  injury,  but  they  were  certainly 
not  a  part  of  the  same  occurrence  in  respect  of  time,  for  one  took  place 
in  the  morning,  the  other  in  the  afternoon. 

(a)  21  Q.  B.  D.  367  ;  57  L.  J.  Q.  B.  599  ;  i  T.  L.  R.  709. 

(a)  In  this  case,  the  court  appears  to  have  been  a  little  frightened  by 
its  previous  decision  in  Wright  v.  Wallis,  and  Lindley,  L.J.,  says,  he 
"  should  be  sorry  if  it  should  be  supposed  that  that  case  was  an  authority 
for  any  proposition  of  law."  It  certainly,  however,  was,  if  not  an 
authority,  a  very  strong  expression  of  opinion  that  the  construction 
placed  by  the  county  court  judge  upon  the  meaning  of  sub-s.  (3)  of  the 
Act  was  not  a  right  one. 
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Snowden  v.  Baynes  Considered. — Then  came  the 
case  of  Snowden  v.  Baynes  (b),  where  once  again  the 
sub-s.  (3)  was  carefully  considered. 

In  this  case  the  plaintiff,  employed  by  the  defendant 
as  a  machinist,  was  accustomed  to  work  a  particular 
machine  in  a  particular  shed.  A  carpenter  in  the 
employment  used  to  receive  the  defendant's  directions  as 
to  what  work  was  to  be  done,  and  then  give  directions  to 
the  plaintiff  as  to  what  work  he  should  do.  The  plaintiff 
had  to  conform  to  these  directions,  but  the  authority 
of  the  carpenter  went  no  further,  and  he  in  no  way 
controlled  the  machinist  in  the  carrying  out  of  his  work. 
The  plaintiff  on  the  day  of  the  accident  elected  to  work 
overtime.  Whilst  so  working  overtime  the  carpenter 
came  into  the  shed  and  began  to  work  himself,  and  by 
his  negligence  injured  the  plaintiff.  The  findings  in  the 
county  court  were  as  follows :  That  the  plaintiff  was 
bound  to  conform  to  the  orders  of  the  carpenter,  and 
that  he  was,  at  the  time  of  the  injury,  conforming  to  his 
general  orders  given  him  on  the  morning  of  that  day.  A 
verdict  passed  for  the  plaintiff. 

On  appeal  the  judgment  of  the  Divisional  Court  was 
delivered  by  Wills,  J.,  to  the  effect  that  under  these 
circumstances  the  employer  was  not  liable.  In  the 
opinion  of  the  court  the  fact  of  the  carpenter  having  to 
give  directions  as  to  what  work  should  be  done,  did  not 
make  him  a  person  to  whose  orders  or  directions  the 
plaintiff  was  bound  to  conform,  nor  did  the  injury  result 
in  this  case  from  his  having  conformed,  for  the  directions 
were  only  as  to  what  work  should  be  done,  and  did  not 
refer  to  the  position  or  place  in  which  the  plaintiff  should 
work,  which  would  have  been  the  same  place  whatever 
work  he  was  doing ;  and,  upon  the  point  which  we  are 
here  more  particularly  considering,  Wills,  J.,  speaks  as 
follows  :  "  We  think  it  right,  however,  to  point  out  that, 
besides  the  broad  distinction  we  have  already  dealt  with, 
(6)  24  Q.  B.  D.  568 ;  59  L.  J.  Q.  B.  325  ;  38  W.  B.  744. 
B.L.  L 
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there  is  one  obvious  difference  (whether  affecting  the 
right  of  action  or  not)  between  a  case  in  which  the 
circumstances  of  danger  are  brought  about  by  the  per- 
formance on  the  part  of  the  person  injured  of  acts,  the 
direct  result  of  obedience  to  an  order  then  and  there 
given,  and  which  then  expose  him  to  immediate  risk  if 
the  person  giving  the  order  be  careless,  and  a  case  in 
which  obedience  to  the  order  is  accompanied  by  no 
circumstance  of  present  risk  from  the  negligence  of  the 
person  giving  the  order,  and  in  which,  if  the  mere  fact 
that  obedience  to  the  order  involves  the  presence  of  the 
workman  in  a  spot  where  he  is  afterwards  endangered, 
by  acts  of  the  person  giving  the  order,  is  sufficient  to 
give  a  right  of  action,  the  liability  may  flow  from  an 
order  given  a  week  or  a  month  before  the  accident 
happened.  In  such  a  case  it  is  obvious  that  such  an 
order  might  amount  to  very  little  more  than  the  mere 
selection  of  a  particular  workman  to  be  employed  upon  a 
particular  job,  and  it  is  difficult  to  suppose  that  such  a 
case  could  be  within  the  Act." 

In  the  Court  of  Appeal  (c)  this  decision  was  affirmed 
upon  the  first  ground  taken  by  Wills,  J.,  viz.  that  the 
plaintiff  was  not  bound  to  conform  to  the  carpenter's 
orders,  and  that  he  received  no  order  which  directly  or 
indirectly  caused  the  injury.  The  other  part  of  the 
judgment  of  Wills,  J.,  viz.  whether  the  injury  must 
not  result  from  an  order  which  at  once  exposes  the 
person  obeying  it  to  risk,  or  whether  it  is  sufficient  if 
the  negligence  is  long  subsequent  to  the  giving  of  the 
order,  was  not  considered  by  the  Court  of  Appeal. 

Question  at  last  Settled. — The  last  case  which  has 
been  decided  upon  this  point  is  that  of  Wild  v.  Way- 
good  (d).  It  may  now  be  said  that  a  definite  decision 
has  been  given,  and  that  by  the  Court  of  Appeal,  that 
the  words   of   the   sub-section   do   not   mean   that  the 


8 


c)  25  Q.  B.  D.  193. 

1)  [1892]  1  Q.  B.  782  j  61  L.  J.  Q.  B.  391 ;  8  T.  L.  R.  15. 
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"  orders  and  directions "  therein  referred  to  need  be 
negligent  orders  or  directions,  but  that  it  is  sufficient  if 
the  injured  -workman  was  bound  to  conform,  and  was 
conforming  at  the  time  of  the  injury,  to  the  orders  or 
directions  of  the  person  whose  negligence  injured  him, 
no  matter  that  such  negligence  was  disconnected  from 
and  committed  subsequently  to  the  giving  of  the  orders 
or  directions. 

Lord  Hbbschell,  in  speaking  of  the  meaning  of  the 
sub-section,  says  as  follows :  "In  the  first  place  I  am 
quite  clear  it  is  not  limited  to  an  injury  arising  from  an 
order,  which  order  is  negligent  in  itself.  That  is  one 
contention  put  before  us.  I  think  the  words  used  in 
the  Act  of  Parliament  are  conclusive  against  any  such 
construction.  It  would  be  carrying  it  far  beyond  what 
the  words  either  require  or  admit  of.  Secondly,  I  do 
not  think  it  is  essential  to  show  that  the  conformity  to 
the  order  was  what  has  been  called  the  causa  causans  of 
the  injury.  The  negligence  must  be  proved,  and  when 
that  is  proved  it  is  sufficient  to  prove,  in  addition  to  that, 
that  the  injury  resulted  not  merely  from  the  negligence 
alone,  but  from  the  negligence  and  the  conformity  to  the 
order." 

This  decision  consequently  settles,  at  all  events  for 
the  present,  the  law  upon  this  important  question. 
No  very  useful  purpose  could  be  answered  by  venturing 
to  criticise  it.  The  authority  of  Lord  Heeschell's 
opinion  is,  of  course,  entitled  to  the  very  greatest 
weight,  but  we  may  state  that  he  does  not  deal  at  all 
with  the  second  part  of  the  judgment  of  Wills,  J., 
in  Snowden  v.  Baynes,  ante,  p.  145,  where  that  learned 
judge  points  out  the  logical  consequence  of  such  a 
construction  as  that  which  Lord  Hebschell  adopts  (e). 

In  giving  judgment  in  the  case,  Kay,  L.J.,  although 
concurring  in  the  decision,  does  attempt  to  limit  the 
construction    of    the    sub-section    by    saying   that,    in 

(e)  See  also  Barber  v.  Burt,  10  T.  L.  K.  383. 
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his  opinion,  "  the  negligence  referred  to  must  have 
an  intimate  connection  with  the  order,  and  with  the 
conforming  of  the  workman  thereto  at  the  time  of  the 
injury." 

If  this  means  that  the  "  order  or  direction  "  and  the 
subsequent  negligent  act  must  be  so  connected  with  one 
another  that  they  may  both  be  said  to  be  parts  of  one 
transaction,  no  doubt  the  section  is  capable  of  this  con- 
struction. Would  not  this,  however,  really  make  the 
" orders  or  directions  "  in  themselves  negligent? 


3. — Was    the    Injury    caused    by    Defective    Eules, 
Byelaws,  or  Particular  Instructions  ? 

Rules  and  Byelaws. — We  have  now  to  consider  the 
liability  created  by  sub-s.  (4)  of  s.  1  of  the  Act,  which 
deals  with  defective  rules,  byelaws,  and  particular 
instructions  given  by  persons  with  delegated  power  to 
give  such  instructions. 

This  sub-section  makes  the  employer  responsible  if 
the  workman  is  injured : 

"  By  reason  of  the  act  or  omission  of  any  person 
in  the  service  of  the  employer,  done  or  made  in 
obedience  to  the  rules  or  byelaws  of  the  employer, 
or  in  obedience  to  particular  instructions  given  by 
any  person  delegated  with  the  authority  of  the 
employer  in  that  behalf  "  (129),  provided  (s.  2  (2) ) — 
"  the  injury  resulted  from  some  impropriety  or 
defect  in  the  rules,  byelaws,  or  instructions  therein 
mentioned.  Where  a  rule  or  byelaw  has  been 
approved  or  has  been  accepted  as  a  proper  rule  or 

Canadian  Notes. 

(129)  The  words  in  the  Manitoba  Aot  are  the  same.  The  Ontario, 
British  Columbia,  Nova  Scotia,  and  New  Brunswick  Acts  and  the 
Yukon  Ordinance  are  similar,  except  that  the  words  "  the  employer  or 
by "  are  inserted  immediately  after  the  words  "  in  obedience  to  par- 
ticular instructions  given  by."   See  Appendix,  pp.  941, 961, 956,  and  947. 


Injury  Caused  by  Defective  Eules.        149 

byelaw  by  one  of  her  Majesty's  Principal  Secretaries 

of    State,  or  by  the  Board  of    Trade  or  any  other 

department  of  the  Government,  under  or  by  virtue 

of  any  Act  of  Parliament,  it  shall  not  be  deemed 

for  the  purposes  of  this  Act  to  be  an  improper  or 

defective  rule  or  byelaw  "  (130). 

So  far  as  we  are  aware  there  has  been  no  decision  of 

the  High  Court  upon  this  sub-section,  and,  indeed,  in 

practice,  actions  are  very  rarely  founded  upon  it. 

The  effect  of  the  two  sub-sections  (s.  1  (4),  and 
s.  2  (2) )  together  is  to  make  an  employer  responsible 
for  injury  caused  by  conforming  to  or  obeying  improper 
rules,  or  byelaws  or  negligent  special  instructions,  either 
to  the  workman  so  conforming  to  them,  or  by  such 
workman  to  any  other  workman  in  the  employment, 
but  only  in  the  case  of  rules  and  byelaws,  if  tney  are 
unsanctioned.  In  this  latter  respect  the  Act  appears 
to  have  curtailed  rather  than  to  have  extended  the 
liability  of  an  employer  at  common  law,  for  even  at 
common  law  it  has  been  held  that  an  employer  is  liable 
for  carrying  on  his  business  under  byelaws  and  regula- 
tions which  are  defective  (/).  Under  the  Employers' 
Liability  Act  a  workman  can  only  recover  under  this 
head  when  it  appears  not  only  that  the  byelaws  were 
improper  or  defective,  and  that  the  injury  was  caused  by 
conformity  to  them,  but  also  that  they  were  unsanctioned. 

(/)  See  Vose  v.  Lancashire  and  Yorkshire  Bail.  Co.,  2  H.  &  N.  728 ; 
27  L.  J.  Exch.  249 ;  6  W.  B.  295. 

Canadian  Notes. 

(130)  The  proviso  in  the  Ontario  Act  (s.  6)  is  as  follows :  "  the  injury- 
resulted  from  some  impropriety  or  defect  in  the  rules,  by-laws,  or 
instructions  therein  mentioned ;  provided  that  where  a  rule  or  by-law 
has  been  approved  or  has  been  accepted  as  a  proper  rule  or  by-law, 
either  by  the  Lieutenant-Governor  in  Council,  or  under  and  pursuant 
to  any  provision  in  that  behalf  of  any  Act  of  the  Legislature  of  Ontario, 
or  of  the  Parliament  of  Canada,  it  shall  not  be  deemed  for  the  purposes 
of  this  Act  to  be  an  improper  or  defective  rule  or  by-law."  For  the 
corresponding  provisions  in  the  British  Columbia,  Manitoba,  and  Nova 
Scotia  Acts,  which  are  substantially  similar,  see  Appendix,  pp.  963,  942, 
and  957.  There  is  no  similar  provision  in  the  New  Brunswick  Act ; 
hut  see  s.  5  (a) :  Appendix,  p.  948, 
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By  3  &  4  Vict,  c  97,  ss.  7,  8,  byelaws  made  by 
railway  companies,  either  before  or  after  the  passing  of 
the  Act,  are  to  be  sanctioned  by  the  Board  of  Trade. 
The  Principal  Secretaries  of  State  had  power  to  sanction 
byelaws  in  factories  under  27  &  28  Vict.  c.  48,  s.  5  ;  but 
the  result  of  the  factory  legislation,  now  consolidated 
in  the  Factory  Act,  1901  (1  Edw.  7,  c.  22),  is  that  the 
rules  and  regulations  of  this  industry  are  contained  in 
the  Act  itself  or  in  special  orders  or  rules  directly 
emanating  from  the  Secretary  of  State. 

A  similar  power  is  given  by  the  Coal  Mines  Begulation 
Act,  1887  (50  &  51  Vict.  c.  58),  s.  84,  and  Special  Eules 
for  each  mine  are  made  obligatory  by  section  51. 
Special  Rules  also  exist  under  the  Metalliferous  Mines 
Begulation  Act,  1872  (35  &  36  Vict.  c.  77). 

Power  is  also  given  to  the  Board  of  Trade  and  the 
Secretaries  of  State,  under  the  Explosives  Act,  1875 
(38  Vict.  c.  17),  ss.  35,  36,  to  sanction  rules  made  to 
meet  the  requirements  of  that  Act,  by  railway  or  canal 
companies,  or  wharfingers ;  and,  under  the  Alkali  Act, 
1906  (6  Edw.  7,  c.  14),  the  Local  Government  Board  can 
sanction  rules,  made  by  the  employer,  for  regulating  the 
conduct  of  those  engaged  in  the  dangerous  parts  of  this 
industry.  The  above  are  illustrations  not  intended  to  be  ex- 
haustive of  rules  and  byelaws  made  under  statutory  power 
and  approved  by  some  department  of  the  Government. 

Defective  "  Particular  Instructions." — In  addition 
to  responsibility  for  improper  rules  and  byelaws,  the 
employer  is  rendered  responsible  for  " specialinstructions  " 
given  by  a  person  authorised  "  in  that  behalf,"  if  these 
instructions  are  negligent  instructions  (g)  (131). 

(g)  The  word  "  negligent "  is  not  used  in  s.  2  (2),  which,  however,  says 
that  there  must  be  some  "  impropriety  or  defect "  in  the  instructions, 
and  in  effect  amounts  to  saying  that  they  must  be  negligent  instructions! 

Canadian  Notes. 

(131)  Shea  v.  John  IngUs  Co.,  11  O.  L.  R.  124 ;  12  O.  L.  B.  80 ; 
Madden  v.  Hamilton  Iron  Forging  Co.,  18  0.  E.  55;  Grand  Trunk 
Bail.  v.  Miller,  32  S.  C.  R.  454 ;  2  C.  Ry.  0.  350. 
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The  above  words  might,  at  first  sight,  appear  to  be 
comprehensive,  and  to  cover  any  case  where  a  workman, 
who  has  received  particular  instructions  from  any  person 
who  is  expressly  or  impliedly  empowered  to  give  him 
instructions,  conforms  thereto,  and  by  such  conformity 
occasions  injury.  If  this  be  so,  then  sub-s.  (3),  which  we 
have  discussed,  would  appear  to  be  wholly  unnecessary, 
for  this  sub- section  would  not  only  cover  every  case 
included  in  that,  but  would  extend  the  liability  of  the 
employer  to  the  case  of  any  servant  injured  through  the 
negligence  of  the  special  superintendent  alluded  to  in 
sub-s.  (3),  whether  such  servant  was  or  was  not  bound 
at  the  time  of  the  injury,  or  at  any  time,  to  conform  to 
his  orders  or  directions.  The  question  which  will  some 
time  or  other  have  to  be  decided  upon  this  sub-section 
is  this :  Is  it  immaterial  whether  the  particular  in- 
structions are  framed  by  the  employer,  or  by  the 
person  to  whom  he  has  delegated  the  authority  to  give 
them  ?  (132) 

It  may  be  that  the  words  "  in  that  behalf "  at  the 
end  of  the  sub-section  control  the  whole  meaning  of  it ; 
and  that  the  person  who  is  delegated  with  the  authority 
of  the  employer  must  be  delegated  to  give  those 
particular  instructions. 

If  this  should  be  so,  then  the  words  only  relate  to 
the  case  of  particular  instructions  being  given  by  the 
employer  himself,  or  by  a  person  to  whom  he  has 
delegated  his  authority  to  give  them — in  each  case  the 
particular  instructions  emanating  from  the  employer — 
to  a  servant  to  do,  or  omit  to  do,  something,  the  effect  of 
such  act  or  omission  being  the  injury  sustained. 

Assuming  this  to  be  so,  and  that  the  negligent 
command  to  do  or  omit  to  do  some  act  must  proceed 
in   the  first  place  from  the  employer  himself,  it  may 

Canadian  Motes. 

(132)  See  the  different  wording  of  the  sub-section  in  the  Acts  of  the 
Canadian  Provinces,  p.  148,  note  129. 
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well  be  questioned  whether  his  liability  at  common 
law  is  extended  by  the  sub-section  at  all.  As  we 
have  repeatedly  stated,  an  employer  has  always  been 
liable  for  his  own  personal  negligence  causing  harm 
to  his  servants  (h),  and  the  mere  fact  of  his  negligent 
instructions  being  conveyed  to  the  person  who  has  to 
fulfil  them,  through  another  person,  delegated  to  give 
them,  would  not  make  them  the  less  the  employer's 
instructions. 

If  this  construction  is  not  right,  and  if  the  words 
do  not  mean  that  the  instructions  must  have  been 
specified  by  the  employer  himself,  but  by  any  person 
to  whom  he  may  have  deputed  a  general  power  to 
give  specific  instructions,  then  one  at  all  events  of  the 
preceding  sub-sections  (sub-s.  (2)  or  sub-s.  (3) )  appears 
to  be  useless. 

The  only  alternative  construction  which  appears  to  us 
capable  of  being  put  upon  the  words  is  that  they  were 
intended  to  meet  a  case  where  the  employer  gives 
authority  to  a  workman,  who  is  not  entrusted  with 
superintendence,  either  general  or  special,  to  lay  down 
verbal  rules  for  the  due  carrying  on  of  the  work.  These 
rules  are  made  defectively  or  improperly  (i)  and  occasion 
injury ;  but  the  employer  himself  took  no  part  in 
their  making,  nor  did  he  sanction  them.  Still  it  might 
be  said  that  the  words  of  the  sub-s.  (4)  are  wide 
enough  to  cover  such  a  case  and  to  render  the  employer 
responsible. 

Even  should  this  be  so,  it  is  very  doubtful  whether 
the  words  were  required,  for  in  addition  to  the  fact 
that  injury  resulting  from  defective  rules  is  specially 
mentioned  in  the  same  sub-section,  and  there  is  nothing 
to  limit  the  word  "  rules  "  to  written  or  printed  rules, 
employers  have  more  than  once  been  held  responsible 

(h)  See  judgment  of  Bylks,  3.  in  Fowler  v.  Lock,  L.  B.  7  C.  P.  281 ; 
L.  B.  10  G.  P.  90,  31  L.  T.  884;  Warren  v.  Wildee,  W.  N.  C.  P.,  April 
15th,  1872. 

(i)  Section  2  (2). 
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for  carrying  on  their  business  under  a  defective  system, 
or  with  defective  rules  (k)  U33). 


4. — Was  the  Injury  caused  by  a  Person  having 
"charge  or  control  op  any  Signal,  Points, 
Locomotive  Engine,  or  Train  upon  a  Rail- 
way "  ? 

Special  Liability  of  Railways.— This  sub-s.  (5)  is  the 
last  of  the  sub-sections  creating  new  responsibility. 

It  makes  the  employer  liable  for  the  negligence  of  any 
person  in  his  service  "  who  has  the  charge  or  control  of 
any  signal,  points,  locomotive  engine,  or  train  upon  a 
railway  "  (134). 

It  will  thus  apply  chiefly,  but,  as  we  shall  directly 
see,  not  exclusively,  to  public  railway  companies,  and  it 
places  railway  servants  in  an  exceptional  position  by 
giving  them  the  advantage  of  this  sub-section,  in  addition 
to  the  other  parts  of  the  Act,  which  apply  to  them 
equally  with  other  workmen. 

A  liberal  interpretation  has  been  placed   upon  this 

(k)  See  ante,  pp.  148 — 150. 

Canadian  Notes. 

(133)  In  Commarford  v.  Empire  Limestone  Co.,  11  0.  L.  K.  119,  the 
system  of  braking  oars  was  found  to  be  defective,  and  the  fact  that  no 
accident  had  occurred  during  seventeen  years  was  held  not  conclusive 
as  to  the  system  being  proper ;  and  see  cases  cited  p.  5,  notes  5  and  6. 

(134)  The  words  in  the  Ontario  Act  (s.  3)  are  "  who  has  the  charge  or 
control  of  any  points  signal,  locomotive,  engine,  machine,  or  train 
upon  a  railway  tramway  or  street  railway."  Substantially  similar 
words  occur  in  the  Manitoba,  British  Columbia  and  Nova  Scotia  Acts, 
except  that  the  term  "  signal-points  "  is  used  in  the  Manitoba  Act,  see 
Appendix,  pp. .  941,  961,  and  956.  The  punctuation  would  seem  to 
indicate  that  there  may  be  liability  for  fixed  engines  as  well  as  loco- 
motives upon  railways,  tramways,  or  street  railways.  See  Bell  v. 
Inverness  Railway  and  Coal  Co.,  42  N.  S.  B.  265  ;  Booker  v.  Wellington 
Colliery  Co.,  9  B.  C.  R.  265.  The  definition  of  railway  servant  in  the 
Ontario,  British  Columbia,  Nova  Scotia,  and  New  Brunswick  Acts 
includes  "  a  railway  servant,  tramway  servant  and  street  railway 
servant."  By  the  Yukon  Ordinance,  compensation  is  given  for  injury 
caused  "  by  reason  of  negligence  of  any  telegraph  operator  or  train 
despatcher  in  the  service  of  the  employer."  As  to  the  liability  of 
railways  in  Ontario,  Manitoba,  British  Columbia,  and  the  Yukon,  for 
the  insufficient  height  of  superstructures,  and  for  defective  packing, 
see  p.  116,  note  101,  and  Appendix,  pp.  962-3  and  941-2. 
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sub-section,  and  the  words  have  been  construed  as 
popularly  used  and  understood,  rather  than  in  any 
technical  sense.  No  definition  is  given  in  the  Act  either 
of  the  word  "  train  "  or  "  railway." 

Meaning  of  "Train"  and  " Railway."— The  case  of 
Doughty  v.  FirbanJc  (I)  raised  the  question  as  to  the 
meaning  in  the  Act  of  the  word  "  railway."  The 
plaintiff  was  in  the  employment  of  the  defendant,  who 
was  a  railway  contractor.  His  duty  was  to  drive  an 
engine  upon  a  temporary  tramway,  or  line  of  rails  con- 
structed by  the  defendant  for  the  purpose  of  enabling 
him  to  carry  out  a  contract  with  the  South  Eastern 
Kailway  Company  for  making  a  permanent  railway. 
The  plaintiff  was  injured  through  the  negligence  of 
another  engine  driver  in  the  service  of  the  defendant, 
who  had  the  control  of  an  engine  and  trucks.  It  was 
held  that  this  temporary  line  of  rails  was  a  "  railway  " 
within  sub-s.  (5),  and  that  the  defendant  was  liable  to 
compensate  the  plaintiff ;  Pollock,  B.,  saying,  "  the 
word  'railway'  is  used  in  its  popular'  sense,  and  is 
not  restricted  to  railways  worked  under  statutory 
provisions  "  (135). 

The  case  of  Cox  v.  Great  Western  Rail.  Co.  (m)  raised 
two  questions  upon  this  sub-section.  Firstly,  the 
meaning  of  the  word  "  train  "  ;  secondly,  the  meaning  of 
"'charge  or  control  of  a  train." 

The  facts  were  as  follows:  The  defendant  company 
had  six  lines  of  rails  about  100  yards  long.  At  the  end 
of  each  line  of  rails  was  a  turntable,  for  the  purpose  of 
shifting  trucks,  and  this  process  was  performed  by 
means  of  two  capstans  at  each  end  of  the  two  lines  of 

(Z)  10  Q.  B.  D.  358;  52  L.  J.  Q.  B.  480;  48  L.  T.  530. 
\m)  9  Q.  B.  D.  106 ;  30  W.  R.  816. 

Canadian  Notes. 

(135)  Cooper  v.  Hamilton  Steel  and  Iron  Co.,  8  O.  L.  R.  353.  In 
Booker  v.  Wellington  Colliery  Co.,  9  B.  0.  R.,  265,  a  track,  over  which 
cars  carrying  ooal  were  drawn  by  a  stationary  steam  engine,  was  held 
to  be  a  railway  within  the  meaning  of  the  Act. 
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rails,  the  motive  power  being  supplied  by  a  fixed 
hydraulic  engine,  and  communicated  to  the  capstan  by 
the  man  in  charge  placing  his  foot  upon  a  treadle.  The 
capstan  man  at  one  end  negligently  backed  a  number  of 
goods  trucks,  coupled  together,  but  without  any  engine 
attached  to  them,  along  the  line  upon  which  the  plaintiff 
was  working,  and  injured  him.  The  evidence  was  that 
this  capstan  man  moved  any  trucks  he  was  ordered  to 
move,  but  had  no  charge  of  any  particular  train.  It  was 
argued  that  a  number  of  goods  trucks  so  propelled  was 
not  a  "  train "  within  sub-s.  (5),  and  that  the  capstan 
man  could  not  be  said  to  be  a  person  who  had  the 
"  charge  or  control  of  a  train."  The  Divisional  Court 
held  that  there  was  evidence  on  which  a  jury  might  find 
that  the  capstan  man  was  a  person  who  had  charge  or 
control  of  a  train  upon  a  railway,  and  that  the  goods 
trucks  coupled  together  formed  a  "  train "  within  the 
meaning  of  the  Act. 

Meaning  of  "  Charge  or  Control." — In  the  case  of 
McCord  v.  Cammell  (n),  the  House  of  Lords,  reversing 
the  decisions  of  the  Divisional  Court  and  the  Court  of 
Appeal,  held  that  an  engine-driver  does  not  necessarily 
cease  to  have  charge  of  his  train,  or  of  the  carriages 
composing  it,  because  they  are  uncoupled  from  the 
engine  for  some  purpose  of  being  separately  dealt  with, 
and  further,  that  the  words  of  the  sub-section  do  not 
necessarily  point  only  to  one  person  being  in  charge  of 
the  whole  train,  but  may  include  persons  who  have 
duties  to  perform  in  respect  of  parts  of  the  train  (136). 

Decision  in  Gibbs  v.  Great  Western  Rail.  Co.— It  is 

necessary  that  the  person  who  has  charge  or  control  of 

(to)  [1896]  A.  C.  57 ;  65  L.  J.  Q.  B.  202 ;  73  L.  T.  634 ;  12  T.  L.  B.  98. 

Canadian  Notes. 

(136)  The  motor  man  of  an  electric  car  has  "charge  or  control" 
within  the  meaning  of  the  Ontario  Act :  Snell  v.  Toronto  Bail.  Co.,  27 
Ont.  A.  B.  151 ;  31  S.  C.  B.  241. 
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signals,  points,  etc.,  should  be  the  person  who  really 
controls  their  working  or  movement  if  the  employer  is 
to  be  made  liable  for  such  person's  negligence.  This 
is  shown  by  the  case  of  Gibbs  v.  Great  Western  Bail. 
Co.  (o),  where  it  was  argued  that  a  workman  in  the 
service  of  the  railway  company  who  had  to  clean,  oil, 
and  adjust  the  points  and  wires  of  the  locking  apparatus 
at  various  places  on  the  defendants'  line,  which  points 
and  gear  he  had  no  power  to  move  or  work,  but  which 
were  moved  and  worked  by  other  men  in  signal  boxes, 
was  a  person  in  charge  or  control  of  points.  The 
injury  in  this  case  was  not  caused  by  any  mismanage- 
ment of  the  points,  but  by  the  said  workman  negli- 
gently leaving  the  cover  of  the  points,  which  he  had 
taken  off  to  enable  him  to  oil  the  points,  projecting 
over  some  railway  metals.  It  was  argued  for  the 
plaintiff,  both  in  the  Divisional  Court  and  in  the  Court 
of  Appeal,  that  the  workman,  even  if  he  could  not  be 
said  to  have  "  control "  of  the  points,  had  at  all  events 
for  the  time  being  "  charge  "  of  them.  Both  courts, 
however,  decided  that  the  defendant  company  was  not 
responsible  for  this  man's  negligence.  In  the  Divi- 
sional Court,  Field,  J.,  doubted  whether  the  words 
"  charge "  or  "  control "  had  separate  meanings,  and 
Mathew,  J.,  added  that,  in  his  opinion,  the  negligence 
within  the  meaning  of  sub-s.  (5)  must  be  "the  negli- 
gence of  some  person  having  charge  or  control  of  the 
points  for  the  purposes  of  traffic  and  of  movement." 

In  the  Court  of  Appeal  the  case  was  decided  upon 
the  reasoning  that,  assuming  the  words  "  charge  "  and 
"  control "  to  have  separate  meanings,  the  charge 
referred  to  meant  the  general  charge  of  the  points  in 
opposition  to  a  particular  temporary  charge. 

It  appears  in  this  case  to  have  been  assumed  that 
the  negligence   referred    to  in    sub-s.    (5)    must  be   a 

(o)  11  Q.  B.  D.  22  ;  C.  A.  12  Q.  B.  D.  208  ;  50  L.  T.  7  ;  53  L.  J.  Q.  B. 
543  ;  32  W.  B.  329. 
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negligent  discharge  of  the  duty  relating  to  the  charge  or 
control  of  the  points,  or  some  act  closely  connected 
therewith.  This,  it  is  believed,  is  clearly  the  meaning 
of  the  sub-section,  but  we  may  point  out  that  if  the 
words  are  to  be  interpreted  in  the  same  way  as  were 
those  of  sub-s.  (3)  in  the  case  of  Wild  v.  Waygood  (p), 
by  Lord  Hekschell,  there  appears  to  be  no  reason  why 
a  railway  company  should  not  be  made  liable  for  any 
negligent  act  committed  by  a  workman  which  injures 
a  fellow  workman,  no  matter  how  entirely  disconnected 
with  the  duty  of  charge  or  control  of  signals,  points,  etc., 
if  it  can  be  shown  that  the  workman  guilty  of  negligence 
was  a  person  who  had  charge  or  control  within  the 
meaning  of  the  sub-section.  Could  this  have  been  the 
meaning  of  the  legislature  in  one  sub-section  and  not 
in  the  other  ? 

An  attempt  was  made  in  a  case  of  Murphy  v.  Wilson  (q) 
to  extend  the  meaning  of  "  locomotive  engine,"  as  used 
in  the  sub-section,  so  as  to  include  under  it  a  steam 
crane  fixed  upon  a  trolly,  and  which  could,  when  desired, 
be  propelled  along  a  set  of  rails ;  but  the  Divisional 
Court,  following  the  rule  that  the  words  of  the  Act  are 
to  be  construed  as  ordinarily  and  popularly  used,  decided 
that  a  steam  crane,  although  it  might  be  run  upon  rails, 
was  not  a  locomotive  engine  within  the  meaning  of  the  Act. 

A  tramway  would  not,  in  our  opinion,  be  held  to  be  a 
"  railway  "  within  this  sub-section,  though  it  was  decided 
that  the  word  "  railroad  "  as  used  in  s.  7  (2)  of  the  Work- 
men's Compensation  Act,  1897,  included  a  tramway  (137). 
A  railway  constructed  under  the  Light  Eailways  Act,  1896 
(59  &  60  Vict.  c.  48),  would,  it  is  believed,  be  deemed  a 
"  railway  "  for  the  purposes  of  the  Employers'  Liability 
Act  (138). 

(i>)  Ante,  p.  146.  (g)  52  L.  J.  Q.  B.  524 ;  48  L.  T.  788. 

Canadian  Notes. 

(137)  As  to  tramways  and  street  railways,  see  p.  153,  note  134. 

(138)  As  to  the  meaning  of  "  railway,"  see  p.  154,  note  135. 
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CHAPTEE  V. 

PROCEDURE    IN    AN    ACTION    UNDER    THE 
EMPLOYERS'   LIABILITY   ACT,   1880(139). 

The  Paetibs  to  the  Action. 

As  a  general  rule,  of  course,  the  injured  -workman  will 
be  the  plaintiff,  and  the  employer,  in  whose  service  the 
injury  was  sustained,  will  be  the  defendant. 

In  the  case  where  the  injured  workman  is  an  infant  (a), 
he  must  sue  by  his  next  friend  (6).  The  mode  pro- 
vided by  the  County  Court  Rules,  1903—1906  (c),  is  for 
the  next  friend  to  attend  at  the  office  of  the  registrar  of 
the  county  court,  from  which  court  the  plaint  is  to  issue, 
and  to  undertake  the  liability  of  the  costs  of  the  action. 
Upon  such  undertaking  being  given,  the  action  proceeds 

(a)  An  infant  is  a  "workman"  within  the  Employers'  Liability  Act. 
See.  s.  10  of  the  Employers  and  Workmen  Act,  1875. 
(6)  See  County  Court  Bules,  1903—1906,  Order  III.,  i.  10,  and  notes, 
(c)  Order  V.,  r.  16. 

Canadian  Notes. 

(139)  It  is  impossible  in  footnotes  to  deal  with  the  practice  and  pro- 
cedure in  the  various  courts  of  the  several  provinces,  and  for  these 
reference  is  made  to  the  provincial  statutes  and  rules.  In  Ontario  the 
action  may  be  commenced  either  in  the  High  Court,  the  County  Court, 
or  the  Division  Court.  The  jurisdiction  of  the  Ontario  County  Court 
has  been  recently  extended  by  9  Edw.  7,  o.  28,  ss.  20,  21 ;  and  see 
note  177,  infra,  p.  196. 

The  Ontario  "  Workmen's  Compensation  for  Injuries  Aot,  1899  "  (62 
Vict.  (2)  c.  18,  s.  4),  provides  that  except  where  the  claim  is  in  respect 
of  an  injury  resulting  in  death,  all  claims  under  the  principal  Act  may 
be  disposed  of  by  arbitration  as  therein  provided,  and.  such  arbitration 
is  to  be  conducted  in  the  county  where  the  accident  happened  (ib., 
s.  5),  But  the  court  may  on  application  direct  an  action  in  lieu  of 
arbitration  on  the  grounds  that  there  are  difficult  questions  of  law  or 
complicated  questions  of  fact,  etc.  (ib.,  s.  7),  or  substitute  arbitration 
for  an  action  (ib.,  s.  8),  and  any  party  may  appeal  from  the  decision 
of  the  arbitrator  as  in  the  case  of  appeals  from  a  county  court  (ib., 
s.  23). 
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in  the  name  of  the  infant,  by  such  next  friend  (d).  The 
next  friend  then  has  the  control  of  the  general  procedure 
in  the  action,  and  his  consent  given  on  matters  of  pro- 
cedure is,  unless  otherwise  ordered  by  the  judge,  to  have 
the  same  force  and  effect  as  though  the  infant,  being 
under  no  disability,  had  given  such  consent  (e).  But  the 
next  friend  cannot  compromise  the  action,  unless  in  a 
case  where  it  is  clearly  for  the  benefit  of  the  infant  (/). 

Infant  as  Employer: — The  question  whether  an  infant 
could  be  made  responsible  as  an  employer,  under  the 
Employers'  Liability  Act,  is  one  which  presents  some 
difficulty. 

This  question  is  a  practical  one  which  may  require 
solving  any  day,  having  regard  to  the  fact  that  there 
are  numerous  employers  of  labour  who  are  infants  in 
contemplation  of  the  law.  So  far  as  the  author  is  aware 
the  question  has  never  yet  arisen. 

After  consideration  the  conclusion  has  been  arrived  at, 
that  the  Employers'  Liability  Act  does  not  impose  any 
fresh  responsibility  on  such  infant  employer. 

An  infant  is  liable  for  his  torts,  although  he  cannot 
be  sued  for  a  wrong  where  the  cause  of  action  is  in  sub- 
stance ex  contractu,  or  so  directly  connected  with  the 
contract  that  the  action  would  be  an  indirect  way  of 
enforcing  the  contract.  "If  the  infant's  wrongful  act, 
though  concerned  with  the  subject-matter  of  the  con- 
tract, and  such  that  but  for  the  contract  there  would 
have  been  no  opportunity  of  committing  it,  is  neverthe- 
less independent  of  the  contract,  in  the  sense  of  not 
being  an  act  of  the  kind  contemplated  by  it,  or  being 
an  act  expressly  forbidden  by  it,  then  the  infant  is 
liable  .  .  ."  (g).     "A  man  who  has  made  a  contract  with 

Id)  Who  should  be  the  plaintiff  in  an  action  arising  out  of  a  fatal 
injury  is  dealt  with  in  Chapter  VI.,  entitled  "  Action  under  Lord 
Campbell's  Act." 

(e)  Order  III.,  r.  13. 

(/)  Rhodes  v.  Swithenbmk,  22  Q.  B.  D.  577 ;  58  L.  J.  Q.  B.  287. 

(g)  Pollock  on  Contracts,  6th  ed.,  72 
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an  infant  cannot  convert  anything  that  arises  out  of 
that  contract  into  a  tort,  and  seek  to  enforce  the  contract 
through  the  medium  of  an  action  for  tort "  (h). 

But  if  an  infant  employer  is  liable  for  personal  negli- 
gence he  was  liable  for  it  before  the  passing  of  the 
Employers'  Liability  Act,  and  the  only  further  liability 
which  the  Act  could  impose  upon  him  would  be  a  liability 
for  the  negligence  of  his  managers,  or  those  to  whom  he 
has  entrusted  some  authority. 

As  before  stated,  we  do  not  think  he  incurs  this  further 
liability,  for  although  the  fact  of  the  person  injured  being 
his  workman  may  be  of  no  importance,  it  appears  to  us 
impossible  to  hold  him  liable  for  the  torts  of  one  whose 
only  connection  with  him  is  an  agreement  as  to  which  he 
has  a  perfect  right  to  say,  "  So  far  as  I  am  concerned  this 
is  no  agreement  at  all." 

In  other  words,  we  think  this  would  be  one  of  the  cases 
where  it  would  be  impossible  to  enforce  the  tort  without 
recognising  the  validity  of  the  contract. 

Married  Woman  as  a  Party  to  an  Action  under  the 
Act. — A  married  woman  can,  by  the  Married  Women's 
Property  Act,  1882  (?'),  sue  alone  as  though  she  were  a 
feme  sole,  for  torts  done  to  her,  and  any  damages 
recovered  for  such  torts  become  her  separate  property. 
Although  an  action  under  the  Employers'  Liability  Act 
can  be  brought  by  a  married  woman  alone,  yet  it  would 
not  be  wrong  to  join  the  husband,  and  this  is  often  done 
where  there  have  been  special  expenses  incurred  by  the 
husband,  necessitated  by  the  wife's  injury  (k). 

If  the  employer  is  a  married  woman  carrying  on  a 
separate  business  under  the  Married  Women's  Property 
Act,  1882,  then,  whether  she  is  separated  from  her 
husband  or  living  with  him,  she   can  be  sued  alone. 

(h)  Addison  on  Torts,  7th  ed.,  p.  121. 
(i)  45  &  46  Viot.  c.  75,  s.  1  (2). 

(k)  The  term  "  workman  "  in  the  Act  includes  women  (Interpretation 
Aot,  1889  (52  &  53  Viot.  o.  68),  s.  1  (1)  ). 
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Although  a  husband  is,  notwithstanding  the  Married 
Women's  Property  Act,  1882,  still  liable  for  his  wife's 
torts  (I),  it  is  doubtful  whether  he  would  be  liable  in 
an  action  brought  under  the  Employers'  Liability  Act 
against  the  wife  carrying  on  a  separate  trade  under  the 
Married  Women's  Property  Act,  1882,  at  all  events  in 
the  absence  of  any  proof  of  personal  negligence  on  her 
part. 

Partners. — Partners  are  generally  sued  in  the  partner- 
ship name.  Upon  application  the  registrar  may  order  a 
statement  of  the  names  of  the  persons  who  were,  at  the 
time  the  cause  of  action  accrued,  co-partners  in  any  firm, 
to  be  furnished  in  such  manner  and  verified  on  oath,  or 
otherwise,  as  the  registrar  may  direct  (m)  (140). 

A  person  carrying  on  business  in  a  name  or  style  other 
than  his  own  name,  may  be  sued  in  such  name  or  style, 
as  if  it  were  a  firm  name,  and  the  procedure  in  such  an 
action  is  the  same  as  against  firms  (?i). 

Corporations.— Corporations  must  be  sued  in  the  name 
of  the  Corporation. 

Death  of  Plaintiff. — If  a  plaintiff  in  an  action  under 
the  Employers'  Liability  Act  should  die  after  the 
action  is  commenced,  but  before  judgment,  the  action 
already  commenced  abates  ;  and  although  the  death 
may  give   a    right    of    action    under  Lord    Campbell's 

(l)  Seroka  v.  Kattenberq,  17  Q.  B.  D.  177 ;  EarU  v.  Kingscote,  1900, 
W.N.  162. 

(m)  County  Court  Bules,  1903—1906,  Order  III.,  l'.  14. 
(n)  Ibid.,  r.  17. 

Canadian  Notes. 

(140)  As  to  registration  of  partnerships  in  certain  cases,  see  B.  S.  O., 
1897,  c.  152 ;  B.  S.  M.,  1902,  c.  129 ;  6-7  Edw.  7  (Man.),  v.  32 ; 
B.  S.  B.  C,  1897,  c.  150 ;  62  Vict.  (B.  C),  c.  57 ;  B.  S.  N.  S.,  1900, 
c.  143;  C.  S.  N.  B.,  1903,  c.  144;  6  Edw.  7  (N.  B.),  u.  7  ;  Gen.  Ord. 
N.  W.  T.,  1905,  p.  900;  B.  S.  Q.,  1888,  Art.  5635  et  seq.,  and  61  Vict. 
(Que.),  c.  42. 

E.L.  M 
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Act,  this  is  a  different  action,  and  must  be  prosecuted 
separately  (o)  (141). 

Action  in  Scotland. — Lord  Campbell's  Act  does  not 
apply  to  Scotland,  where  a  common  law  action  for 
solatium  is  given  to  certain  relatives  of  a  person  whose 
death  is  occasioned  by  negligence. 

In  Scotland  if  an  action  is  commenced  by  the  injured 
person,  and  he  dies  before  judgment  obtained,  the  action 
may  be  continued  by  his  personal  representatives  for  the 
benefit  of  the  relatives-  (p).  Consequently,  it  is  believed 
that  an  action  brought  in  Scotland  under  the  Employers' 
Liability  Act  will  not  abate  owing  to  the  death  of  the 
plaintiff  before  judgment.  See  post,  Chap.  VI. :  Action 
under  Lord  Campbell's  Act. 

Death  of  Defendant. — If  the  defendant  in  an  action 
under  the  Employers'  Liability  Act  should  die  after  the 
cause  of  action  has  accrued  but  before  any  judgment  is 
given  against  him,  the  cause  of  action  dies  also.  "  Actio 
personalis  moritur  cum  persona."  This  was  decided  in  an 
action,  under  the  Employers'  Liability  Act,  of  Gillett  V. 
Firbank  (q),  which  was  brought  against  the  executors  of 
the  deceased  employer,  and  held  by  the  Court  of  Queen's 
Bench  to  be  not  maintainable  (142). 

(o)  This  was  decided  in  the  Court  of  Appeal  in  a  ease  (unreported) 
of  M'Carthy  v.  Jacob  and  Nicholson. 

(p)  Wood  v.  Gray,  19  R.  (4th  series)  H.  L.  31. 
(2)  3  T.  L.  E.  618. 

Canadian  Notes. 

(141)  In  White  v.  Parker,  27  N.  B.  R.  442 ;  16  S.  C.  B.  699,  a  plaintiff 
having  died  hetween  verdict  and  judgment  ordering  a  new  trial,  it  was 
held  that  the  right  of  action  conferred  by  the  New  Brunswick  statute 
corresponding  to  Lord  Campbell's  Act  was  distinct  from  the  original 
action,  and  that  the  latter  was  entirely  gone  and  could  not  be  revived. 
In  Canadian  Pacific  Bail.  v.  Bryce,  13  B.  C.  E.  446,  at  p.  459  (note), 
where  the  plaintiff  died  after  argument,  the  full  court  ante-dated  the 
judgment ;  and  see  Broom's  Legal  Maxims :  Actus  curies  neminem 
gravabit.  And  see  Erdman  v.  Town  of  Walkerton,  22  0.  E.  693 ;  20 
Ont.  A.  E.  444 ;  23  S.  C.  E.  352. 

(142)  In  the  Ontario,  British  Columbia,  Manitoba,  Nova  Scotia,  and 
New  Brunswick  Acts  (s.  2),  "  employer  "  is  defined  as  including  the  repre- 
sentatives of  a  deceased  employer,  and  all  the  acts  mentioned,  except 
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The  Forum. — The  action  must  be  commenced  in  the 
County  Court  in  England,  and  in  the  Sheriff's  Court  in 
Scotland,  and  in  the  Civil  Bill  Court  in  Ireland  (r)  (143). 

[The  Act  provided,  Sect.  6  (3),  that  an  action  brought 
in  Scotland  might  be  removed  from  the  County  (Sheriff) 
Court  by  either  party  to  the  Court  of  Session  in  manner 
provided  and  subject  to  conditions  prescribed  by  the 
Sheriff  Courts  (Scotland)  Act,  1877,  s.  9,  but  as  this 
materially  increased  the  expense  of  such  a  trial  it  is  now 
prohibited.  Section  14  of  the  Workmen's  Compensation 
Act,  1906,  provides  that  an  action  brought  by  a  workman 
against  his  employer  for  damages  for  personal  injury 
arising  out  of  and  in  the  course  of  his  employment, 
brought  under  the  Employers'  Liability  Act,  1880,  or 
alternatively  at  common  law  or  under  this  Act,  shall  not 
be  removed  into  the  Court  of  Session,  nor  appealed  to 
that  Court,  except  on  a  question  of  law  in  manner 
provided  by  the  2nd  Schedule  to  the  Workmen's 
Compensation  Act,  1906.] 

The  first  step  in  England  is  the  entry  of  the  plaint 
and  issuing  of  the  summons,  which,  by  the  County  Court 
Eules  made  to  regulate  proceedings  in  actions  under  the 
Employers'  Liability  Act,  when  it  is  to  be  served  in  a 
home  district,  should,  in  order  to  ensure  its  service,  be 
delivered  to  the  bailiff  thirty-five  clear  days  at  least,  and 
where  it  is  to  be  served  in  a  foreign  district,  thirty-eight 
clear  days  before  the  return  day,  but  it  shall  in  either 
case  be  served  thirty  clear  days  before  the  return  day 
thereof  (s). 

(r)  Section  6  of  the  Employers'  Liability  Act,  1880. 

(s)  See  County  Court  Rules,  1903—1906,  Order  XLIV.,  r.  1.  In  a  case 
where  the  summons  was  only  served  twenty-five  days  before  the  return 
day,  hut  the  defendant  appeared  to  the  summons  and  cross-examined 
the  plaintiff,  it  was  held  that  he  had  waived  the  irregularity  (Durm  v. 
Butler,  1  T.  L.  R.  476). 

Canadian  Notes. 

that  of  Manitoba,  provide  expressly  that  the  action  lies  against  the 
representatives  of  a  deceased  employer.     See  Appendix,  pp.  965,  958 
and  949. 
(143)  See  p.  158,  note  139. 
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Particulars  of  Demand. — At  the  time  the  plaint  is 
entered  particulars  of  demand  must  be  filed  by  the 
plaintiff,  a  copy  of  which  is  delivered  to  the  defendant 
with  the  summons,  and  a  copy  left  for  the  purpose  of 
being  forwarded  to  the  judge  (t). 

(For  forms  of  Particulars  of  Demand,  see  Appendix  D.) 

The  particulars  of  demand  must  state  in  ordinary 
language  the  cause  of  the  injury  and  the  date  at  which 
it  was  sustained,  and  the  amount  of  compensation 
claimed,  and  where  the  action  is  brought  by  more  than 
one  plaintiff  the  amount  of  compensation  claimed  by 
each  plaintiff;  and  where  the  injury  of  ivhich  the  plaintiff 
com/plains  shall  have  arisen  by  reason  of  the  act  or  omission 
of  any  person  in  the  service  of  the  defendant,  the  particulars 
shall  give  the  name  and  description  of  such  person  (u)  (144). 

The  object  of  this  last  provision  is  to  enable  the 
defendant  to  know  before  coming  to  trial  which  of  his 
servants  it  is  alleged  has  been  negligent,  and  under 
what  section  of  the  Act  it  is  attempted  to  make  him 
liable. 

It  cannot  be  too  clearly  borne  in  mind  that  in  every 
case,  save  where  the  negligence  relied  upon  is  the 
employer's  personal  negligence  alone,  the  particulars 
must  give  both  the  name  and  the  description  (x)  of  the 
persons  in  the  employer's  service  who  are  said  to  have 
been  negligent.     Great  care  must  be  taken  in  assigning 

(t)  County  Court  Rules,  1903—1906,  Order  XLIV.,  r.  2. 

(w)  County  Court  Rules,  1903—1906,  Order  XLIV.,  r.  3. 

(x)  "Description"  means  description  of  the  position  such  person 
occupies  in  his  master's  service,  as  "foreman,"  "superintendent," 
"  person  to  whose  orders  plaintiff  had  to  conform,"  etc. 

Canadian  Notes. 

(144)  The  Ontario,  Manitoha,  British  Columbia,  Nova  Scotia,  and 
New  Brunswick  Acts  contain  somewhat  similar  provisions.  The  cause 
of  injury,  date,  amount  of  compensation,  etc.,  may  be  stated  in  Ontario, 
Manitoba,  and  British  Columbia  either  in  particulars  of  demand  or  in 
the  statement  of  olaim  ;  in  Nova  Scotia  in  the  statement  of  claim ;  in 
New  Brunswick  in  the  declaration.  In  Nova  Scotia  and  New  Bruns- 
wick a  "  reliable  description  "  of  the  servant  whose  negligence  caused 
the  injury  is  sufficient,  and  the  name  is  not  necessarily  required. 
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the  injury  to  the  act  or  omission  of  the  right  person,  for 
although  the  plaintiff  is  not  always  strictly  bound  by  what 
he  states  to  have  been  the  cause  of  injury,  yet,  if  by  his 
mistake  he  prejudices  the  defendant  in  his  defence,  he 
will  in  all  likelihood  find  himself  saddled  with  the  costs 
of  a  postponement  of  the  trial  (145).  This  risk,  however,  he 
must  take.  Although  it  might  at  first  appear  that  if  he 
sues  under  the  first  sub-section  of  s.  1,  for  injury  caused 
by  defective  ways,  works,  machinery,  or  plant,  he  need 
not  attribute  such  injury  to  the  act  or  omission  of  any 
person,  yet  if  the  words  are  read  in  connection  with 
words  in  the  next  section  (s.  2  (1)  ),  it  will  be  seen  that 
even  here  the  "particulars  of  demand"  must  state 
through  whose  act  or  omission  the  defect  arose,  or  had 
not  been  discovered,  unless  the  party  to  blame  should  be 
the  employer  himself. 

There  is  no  objection,  however,  to  inserting  the 
names  of  several  persons  in  the  particulars  of  demand, 
and  alleging  negligence  against  them  all,  either  jointly 
or  alternatively.  This  is  often  done  where  doubt  exists 
as  to  the  person  to  whom  the  negligence  is  really 
attributable. 

Joinder  of  Parties.— Notwithstanding  s.  6  (3)  of  the 
Act  as  to  consolidation  of  actions,  and  Order  III.,  r.  1, 
of  the  County  Court  Eules  of  1889,  the  Court  of  Appeal 
decided  in  the  year  1896,  that  several  plaintiffs  could 

Canadian  Notes. 

(145)  In  Makarsky  v.  Canadian  Pacific  Bail.  Co.,  15  M.  B.  53,  it  was 
held  that  the  obligation  to  furnish  particulars  is  directory  rather  than 
mandatory  and  that  an  omission  should  be  dealt  with  by  application 
for  particulars.  In  the  same  case  the  plaintiff  was  allowed  to  amend 
his  claim,  the  amendment  not  introducing  new  parties  or  different 
causes  of  action,  although  the  time  for  commencement  of  an  action 
had  expired.  See  also  the  observations  of  Osleb  and  Mebbdith,  JJ.A., 
in  Giovmazzo  v.  Canadian  Pacific  Bail.,  19  0.  L.  B.  325,  as  to  allowing 
a  new  trial  to  enable  a  plaintiff  to  set  up  a  new  case  after  the  time  had 
elapsed  in  which  a  new  action  could  be  brought. 

In  the  Quebec  case  of  Cowans  v.  Marshall,  Q.  B.  10  S.  C.  316  ;  6  Q.  B. 
534 ;  28  S.  C.  B.  161,  a  new  trial  was  ordered  on  the  ground  that  the 
jury  had  failed  to  find  the  defendant  guilty  of  the  particular  act  of 
negligence  charged  in  the  declaration, 
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not  be  joined  in  one  action  under  the  Employers' 
Liability  Act,  although  the  injuries  all  arose  from  the 
same  accident,  the  reason  being  that  the  cause  of  action 
of  each  workman  is  a  separate  and  distinct  one  (y).  In 
consequence  of  this  decision,  a  new  rule  was  passed  in 
December,  1896  (now  Order  III.,  r.  1),  which  provides 
that  "  All  persons  may  be  joined  in  one  action  as 
plaintiffs  in  whom  any  right  to  any  relief  in  respect  of 
or  arising  out  of  the  same  transaction  or  series  of  trans- 
actions is  alleged  to  exist,  whether  jointly,  severally,  or  in 
the  alternative,  where,  if  such  persons  brought  separate 
actions,  any  common  question  of  law  or  fact  would  arise : 
Provided  that  if  upon  the  application  of  any  defendant  it 
appears  that  such  joinder  may  embarrass  or  delay  the 
trial,  the  judge  may  order  separate  trials  or  make  such 
other  order  as  may  be  expedient."  By  Order  44,  r.  18, 
in  such  a  case  where  the  cause  of  action  is  proved,  judg- 
ment shall  be  for  all  the  plaintiffs,  but  the  amount  of  the 
sum  awarded  for  damages  and  the  costs  ordered  to  be 
paid  to  each  plaintiff  shall  be  found  and  set  forth  separ- 
ately in  the  judgment,  and  the  amount  of  costs  awarded 
in  the  action  shall  be  ordered  to  be  paid  to  such  person 
and  in  such  manner  as  the  judge  shall  think  fit.  In 
Scotland  this  right  to  conjoin  actions  arising  out  of  the 
same  occurrence,  or  cause  of  action,  is  given  to  the 
sheriff  by  the  Employers'  Liability  Act  itself  (s.  6  (3)  ). 

When  several  plaintiffs  have  recovered  judgment 
against  one  employer,  but  the  proceeds  of  execution 
are  insufficient  to  pay  the  whole  amount  awarded,  then 
after  payment  of  all  costs  a  proportionate  deduction  is  to 
be  made  from  the  amount  recovered  by  each  plaintiff  (z). 
It  is  rarely  that  a  plaintiff  in  an  employer's  liability 
action  requires  to  name  two  defendants  in  the  plaint; 
but  still  it  may  happen  in  a  case  where  it  is  doubtful 
which  of  two  persons  is  the  employer. 

(«)  Carter  v.  Bigby,  [1896]  2  Q.  B.  113 ;  65  L.  J.  Q.  B.  537 ;  74  L.  T. 
744;  12  T.  L.  B.  471. 

(z)  County  Court  Boles,  1903-~1906,  dder  XUV.,  r.  19. 
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Where  two  persons  have  been  made  defendants  and 
judgment  is  recovered  against  one  only,  the  court  has 
power  to  order  the  costs  of  the  successful  defendant  to  be 
added  to  the  plaintiffs  costs  and  the  whole  to  be  paid 
by  the  unsuccessful  defendant  (a).  This  should  only  be 
ordered  where  the  conduct  of  the  defendant  who  is 
ultimately  held  liable  has  necessitated  the  joinder  of  the 
other  defendant. 

The  County  Court  Rules  permit  all  persons  to  be 
joined  as  defendants  against  whom  the  right  to  any 
relief  is  alleged  to  exist  whether  jointly,  severally,  or 
in  the  alternative ;  and  judgment  may  be  given  against 
such  one  or  more  of  the  defendants  as  may  be  found  to 
be  liable,  according  to  their  respective  liabilities,  without 
any  amendment  (6). 

Consolidation. — If  several  actions  are  brought  by 
different  plaintiffs  in  the  same  county  court  under  the 
Employers'  Liability  Act,  against  the  same  defendant  in 
respect  of  the  same  cause  of  action,  the  defendant  can, 
upon  giving  notice  to  the  parties,  apply  to  the  judge  to 
try  one  of  the  actions  as  a  test  case,  and  to  stay  all  the 
others,  he  (defendant)  undertaking  to  be  bound  by  the 
judgment  in  the  test  action  as  to  his  liability  in  the 
others,  and  the  judge  may  do  this  upon  such  terms  as 
he  thinks  just  (146).  If  the  test  action  is  decided  in  favour 
of  the  defendant,  he  recovers  his  costs  from  all  the 

(a)  Bullock  v.  London  General  Omnibus  Co.,  [1907]  1  K.  B.  264 ;  22 
T.  L.  E.  244 ;  23  T.  L.  B.  62. 
(6)  County  Court  Rules,  1903—1906,  Order  m.,  t.  2. 

Canadian  Notes. 

(146)  The  Ontario  Act  (ss.  25 — 30,  inclusive:  Appendix,  p.  969) 
provides  that  on  the  defendant's  application  one  of  several  actions  in 
respect  of  the  same  negligence,  etc.,  etc.,  may  be  tried  as  a,  test  case, 
and  the  others  stayed  on  the  defendant  giving  an  undertaking  to  be 
bound  as  to  the  question  of  liability  by  the  decision  in  such  one  of  the 
actions  as  may  be  selected  by  the  judge,  and  the  judge  has  power  to 
impose  terms  and  conditions ;  but  the  damages  are  assessed  separately. 
Section  10  of  the  Manitoba  Act  and  s.  18  of  the  British  Columbia  Act 
are  substantially  similar.    See  Appendix,  pp.  943-4  and  969. 
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plaintiffs  whose  actions  were  stayed  up  to  the  time  of 
the  order  staying  such  actions,  but  a  plaintiff  whose 
action  has  been  so  stayed,  may,  within  one  month  from 
the  judgment  in  the  test  action,  give  written  notice  to 
the  registrar  of  the  court  that  he  does  not  intend  to  be 
bound  by  this  decision,  and  require  the  registrar  to  set 
his  action  down  for  trial,  and  the  registrar  must  do  so 
forthwith.  On  the  other  hand,  if  the  test  case  is  decided 
against  the  defendant,  he  cannot  raise  the  question  of 
liability  again,  and  all  the  plaintiffs  whose  actions  have 
been  stayed  may  proceed  for  the  purposes  of  ascertaining 
their  damages  and  costs  (c). 

Where  Action  should  be  Commenced. — The  plaint 
should  be  entered  in  the  county  court  of  that  district 
where  the  defendant,  or  one  of  the  defendants,  dwells  or 
carries  on  his  business  at  the  time  of  commencing  the 
action,  or,  by  leave  of  the  judge  or  registrar,  in  the  court 
of  that  district  in  which  the  defendant,  or  one  of  the 
defendants,  dwelt  or  carried  on  business  at  any  time 
within  six  calendar  months  next  before  the  time  of  the 
entry  of  such  plaint,  or  with  similar  leave,  in  the  court 
of  that  district  within  which  the  cause  of  action  or  claim 
wholly  or  in  part  arose  (d). 

If,  however,  both  the  plaintiff  and  the  defendant 
dwell  or  carry  on  business  within  any  of  the  metro- 
politan districts,  the  action  may  be  commenced, 
and  all  proceedings  thereon  taken  and  had,  either 
in  the  court  of  the  district  in  which  the  plaintiff  shall 
dwell  or  carry  on  business,  or  in  the  court  of  the 
district  in  which  the  defendant  shall  dwell  or  carry  on 
business  (e). 

A  defendant  is  said  to  dwell  at  that  place  where  he 

(c)  County  Court  Rules,  1903—1906,  Order  VIII.,  rr.  2—6. 

(d)  County  Courts  Act,  1888  (51  &  52  Vict.  u.  43),  s.  74. 

(e)  Ibid.,  s.  84.  The  metropolitan  districts  are:  Bloomsbury, 
Brompton,  Clerkenwell,  Lambeth,  Marylebone,  Shoreditch,  Southwark, 
Westminster,  Whitechapel,  and  the  city  of  London. 
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takes  up  a  permanent  residence.  If  he  has  two  per- 
manent residences,  it  is  probably  sufficient  if  the  plaint 
is  entered  in  the  district  where  either  residence  is 
situated  (/) ;  but  in  such  case  it  would  be  better  to  get 
leave  to  sue  either  in  the  district  where  the  cause  of 
action  arose,  or  in  the  district  where  the  defendant  has 
dwelt  or  carried  on  business  within  six  months. 

A  person  who  has  no  permanent  residence  can  be 
sued  in  the  district  where  he  may  by  chance  be 
found  (g). 

A  person  carries  on  his  business  in  that  district  in 
which  he  is  generally  engaged  in  business.  The  busi- 
ness must  be  his  own  ;  consequently  a  servant  does 
not  carry  on  his  business  at  the  place  where  he  is 
employed  (h). 

A  company  is  said  to  dwell  and  to  carry  on  business 
at  the  place  where  its  headquarters  are  situated,  i.e. 
where  its  principal  business  and  its  management  are 
carried  on  (i).  A  railway  company  carries  on  business 
at  the  place  where  its  head  office  is  situated  (7c).  A 
manufacturing  company  has  been  held  to  carry  on  its 
business  at  the  place  where  the  goods  which  it  deals 
in  are  manufactured,  and  not  at  the  place  where  its 
registered  office  was  situated  (Z).  A  contractor,  with  a 
permanent  place  of  business,  has  also  been  held  not  to 
carry  on  his  business  at  the  place  where  he  is  engaged 
in  carrying  out  a  contract,  although  he  had  erected 
temporary  workshops  in  such  place  (m). 

(/)  Bailey  v.  Briant,  1  El.  &  El.  340 ;  28  L.  J.  Q.  B.  86. 

(a)  Alexander  v.  Jones,  4  H.  &  C.  204 ;  L.  B.  1  Exch.  133  ;  35  L.  J. 
Q.  B.  78 ;  24  W.  B.  400. 

(h)  Sangster  v.  Cave,  5  Exch.  386 ;  19  L.  J.  Exch.  314. 

(i)  Oldham  Buildings  Co.  v.  Heald,  3  H.  &  0.  132 ;  33  L.  J.  Exch. 
236 ;  Keynsham  Blue  Lias  Cement  Co.  v.  Baker,  2  H.  &  0.  739 ;  33  L.  J. 
Exch.  41. 

(k)  Brown  v.  London  and  North  Western  Bail.  Co.,  4  B.  &  S.  326 ; 
32  L.  J.  Q.  B.  318;  Shields  v.  Great  Northern  Bail.  Co.,  30  L.  J.  Q.  B. 
331 ;  9  W.  B.  739 ;  4  L.  T.  479. 

(I)  See  Keynsham  Blue  Lias  Cement  Co.  v.  Baker,  supra. 

\m)  Gorslett  v.  Harris,  29  L.  T.  75. 
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Joining  Claim  at  Common  Law. — A  claim  at  common 
law  is  often  joined  in  the  same  action  with  the  claim 
under  the  Employers'  Liability  Act  (147).  This  method  is 
conveniently  resorted  to  where  the  facts  render  it  doubt- 
ful whether  the  negligence  relied  upon  will  prove  to  be 
that  of  the  employer  himself  or  of  some  superintendent 
or  foreman.  The  claim  at  common  law  cannot  exceed 
£100,  and,  of  course,  if  the  plaintiff  recovers  on  this  claim, 
no  further  action  based  on  negligence  at  common  law  can 
be  sustained  (n).     See  Wood  v.  Weber,  ante,  p.  105. 

Where  this  procedure  is  adopted  in  Scotland,  the  Court 
of  Session  may  allow  proof  of  one  or  other  cause  of  action, 
or  of  both,  as  it  may  think  right  (o). 

General  Procedure. — Either  party  to  an  action  may, 
by  leave,  deliver  interrogatories  to  the  other,  which  leave 
is  generally  obtained  ex  parte,  and  need  not  be  supported 
by  affidavit  (p),  although  some  registrars  require  that  the 
draft  interrogatories  should  be  exhibited  to  them  before 
giving  leave.  Either  party  may  also  by  leave  obtain 
discovery  of  documents  from  the  other  side.  Before 
interrogatories  can  be  administered  or  discovery  allowed, 
20s.  must  be  paid  into  court  by  the  person  applying  for 
the  same  (q)  (148). 

Special  Defences. — If  the  defendant  intends  to  rely 
upon  a  special  defence  under  the  County  Court  Act, 
1888,  s.  82,  or  rules  made  thereunder,  he  must  give  notice 

(n)  For  form  of  Particulars  of  Demand,  with  claim  at  common  law, 
added,  see  Appendix  D. 

(o)  Harper  v.  James  Dunlop  &  Co.,  5  F.  8;  OilUes  v.  Scott  &  Co., 
5  F.  1118. 

(p)  County  Court  Rules,  1903—1906,  Order  XVI.,  rr.  1—9. 

(2)  Ibid.,  rr.  10—23. 

Canadian  Motes. 

(147)  See  p.  105,  note  86. 

(148)  Compare  the  procedure  by  examination  for  discovery,  etc.,  in 
.  Ontario  (Bules  439—477,  1250,  1251 ;  11  O.  L.  R.  666—667),  Manitoba 

(Rules  387—425),  and  British  Columbia  (Orders  31a,  and  316),  and  by 
interrogatories  in  Nova  Scotia  (Order  30)  and  Manitoba  (5  &  6  Edw.  7, 
c.  17). 
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of  the  same  in  writing  five  clear  days  before  the  day  of 
trial. 

The  following  are  the  special  defences  which  are 
usually  relied  upon  in  county  court  actions,  of  which 
notice  must  be  given  :  Set-off  or  counterclaim ;  infancy ; 
coverture ;  Statute  of  Limitations ;  discharge  under 
Bankruptcy  or  Insolvency  Acts ;  statutory  defence  ; 
tender  (r). 

With  regard  to  the  special  defence, "  Statute  of  Limita- 
tions," it  must  be  remembered  that  the  Employers' 
Liability  Act  itself  prescribes  the  time  within  which  the 
action  must  be  brought,  limiting  it,  in  the  case  of  a  non- 
fatal injury,  to  six  months  from  the  time  of  such  injury, 
and,  in  case  of  an  injury  resulting  fatally,  to  twelve 
months  from  the  time  of  death  (s).  Notice  of  this 
defence  should  always  be  given,  and  the  notice  should 
set  out  the  date  from  which  it  is  alleged  that  the  statute 
began  to  run  (t). 

If  the  defendant  wishes  to  set  up  that  he  has  received 
no  notice  of  injury  as  required  by  s.  4  of  the  Act,  this 
should  be  pleaded  as  a  special  statutory  defence  (149). 

The  defendant  may,  five  clear  days  before  the  day  of 
trial,  pay  money  into  court  in  satisfaction  of  the  plain- 
tiff's claim.     This  he  may  do  either  with  or  without  a 

(r)  County  Court  Rules,  1903—1906,  Order  X.,  rr.  10—20.  See  Form 
of  special  defence,  Appendix  H. 

(s)  Section  i.    See  ante,  pp.  91 — 95. 

(t)  Order  X.,  rr.  14, 18.  For  form  of  pleading  a  statute  of  limitations 
generally,  see  County  Court  Forms,  Form  85  ;  but  though  this  form  is 
declared  to  be  sufficient,  it  will  be  safer  in  relying  upon  the  limitation 
in  the  Employers'  Liability  Act  to  set  out  the  year,  number,  and  section 
of  the  Act. 

Canadian  Motes. 

(149)  The  Ontario,  British  Columbia,  Nova  Scotia,  and  New 
Brunswick  Acts  provide  that  a  defendant  who  intends  to  rely  for  a 
defence  on  the  want  of.  notice  or  the  insufficiency  of  notice  of  injury 
must,  not  less  than  seven  days  before  the  hearing  of  the  action,  give 
notice  to  the  plaintiff  of  his  intention  so  to  do.  See  Appendix,  pp.  966, 
958-9  and  950. 

It  is  not  sufficient  to  plead  the  want  or  insufficiency  of  notice: 
Cavanagh  v.  Park,  23  Ont.  A.  R.  715 ;  Wilson  v.  Owen  Sound  Portland 
•  Cement  Co.,  27  Ont.  A.  R.  328.  As  to  when  the  seven  days  are  to  be 
reckoned  from,  see  Potter  v.  McCann,  16  O.  L.  R.  535.   See  p.  91,  note  76. 
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denial  of  liability.  The  plaintiff  may  take  the  money 
out  of  court  notwithstanding  the  denial  of  liability  («). 
and  where  the  plaintiff  dies  before  the  case  is  heard,  the 
money,  if  there  is  no  denial  of  liability,  may  be  ordered 
to  be  paid  out  to  his  legal  personal  representatives  (x)  (150). 

The  action  may  be  tried  either  before  a  judge  alone, 
or  before  a  judge  and  jury,  or  before  a  judge  sitting  with 
assessors. 

Where  a  statutory  defence  is  pleaded,  but  the  wrong 
statute  is  named  in  the  defence,  leave  should  be  given 
to  amend  upon  terms  if  the  judge  is  satisfied  that  no 
serious  prejudice  has  been  caused  to  the  plaintiff  by  the 
mistake  (y). 

The  fact  that  defendant  succeeds  on  a  statutory 
defence  which  the  law  entitles  him  to  set  up,  is  no 
good  ground  for  depriving  him  of  costs  (s). 

As  to  withdrawal  of  a  statutory  defence  and  right  to 
afterwards  set  it  up,  see  Cooper  v.  Willis  (a). 

Jury. — If  the  amount  claimed  exceeds  ±'5,  either  party 
may,  on  giving  fifteen  (b)  clear  days'  notice  in  writing  to 
the  registrar,  and  depositing  with  him  8s.  for  jurors'  fees, 
require  a  jury  to  be  summoned  (c).    11  he  has  not  given 

(u)  See  s.  107  of  the  County  Courts  Act,  1SSS  (51  &  52  Vict,  c,  43), 
and  County  Court  Rules,  Order  IS.,  rr.  12 — 26.  See  as  to  apportion- 
ment of  costs,  where  payment  is  made  into  Court  with  a  denial  of 
liability,  and  plaintiff  recovers  noigreater  sum  than  that  paid  into  Court ; 
Powell  v.  Victors  Son  and  ila-rim,  [1907]  1 K.  B.  71 ;  and  Hayes  v.  Tate, 
[1907]  1K.B.  656. 

(as)  Brown\.  Feeney,  [1906]  1  K. B.  563;  75  L.  J.  K.  B.  494 ;  94L.T. 
460;  22  T.  L.  B.  393. 

(y)  Benton  v.  King,  93  L.  T.  10. 

(J)  Elms  v.  Hedges,  95  L.  T.  145. 

(a)  22  T.  L.  B.  582. 

(6)  County  Court  Bules,  1903—1906,  Order  XT.TV.,  r.  4.  This  rule 
applies  to  employers'  liability  actions  only.  The  length  of  notice  to  be 
given  for  a  jury  being,  generally,  five  clear  days.    Order  XSH.,  r.  1. 

(c)  Ibid.,  Order  XXH.  r.  la. 

Canadian  Notes. 

(150)  As  to  payment  into  Court,  see  Ontario  Bules  419  et  seq.; 
Manitoba  Bules  530  et  seq. ;  B.  C.  Bules,  Order  22 ;  and  N.  S.  Bules, 
Order  22. 
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this  notice  in  time,  it  is  in  the  discretion  of  the  judge 
whether  or  not  he  allows  a  jury  to  be  afterwards  sum- 
moned (d).  The  fifteen  clear  days'  notice  required  has 
been  held  to  refer  to  the  days  immediately  before  the 
day  named  in  the  summons  as  the  hearing  day,  and 
consequently,  where  the  hearing  is  adjourned,  a  notice 
given  fifteen  clear  days  before  the  day  of  adjournment  is 
too  late  (e).  The  jury  formerly  consisted  of  five  persons. 
It  is  now  increased  to  eight  (/). 

In  Scotland  all  cases  are  entered  to  be  tried  before  the 
sheriff,  but  there  may  be  an  appeal  for  a  jury  trial  under 
s.  40  of  the  Judicature  Act  and  s.  73  of  the  Court  of 
Session  Act,  1873  (g),  though  the  action  cannot  now  be 
removed  (gg). 

Assessors. — -The  wording  of  the  Employers'  Liability 
Act  as  to  trial  with  assessors  is  another  instance  of  the 
careless  way  in  which  the  Act  is  drawn.  It  is  enacted 
in  s.  6  (2)  that  "  upon  the  trial  of  any  such  action  in  a 
county  court  before  the  judge  without  a  jury  one  or 
more  assessors  may  be  appointed  for  the  purpose  of  ascer- 
taining the  amount  of  compensation  "  (151).  Upon  a  strict 
reading  of  these  words  the  assessor's  duty  is  confined 
to  helping  the  judge  to  decide  how  much  the  plaintiff 
ought  to  receive,  and  does  not  refer  to  assisting  him, 
by  his  experience  or  technical  knowledge,  to  decide  the 
question  of  the  employer's  liability.  The  latter  object 
was  no  doubt  the  intention  of  the  legislature. 

In  the  County  Courts  Act,   1888,   s.   103,  where  a 

(d)  Ibid.,  i.  2. 

(e)  B.  v.  Registrar  of  the  Leeds  County  Court,  16  Q.  B.  D.  691 ;  55 
L.  J.  Q.  B.  365. 

(/)  County  Courts  Act,  1903,  s.  4. 

(g)  Kelley  v.  Eraser  &  Co.,  7  P.  559. 

(gg)  Workmen's  Compensation  Act,  1906,  s.  14. 

Canadian  Notes. 

(151)  Sections  16  (1)  of  the  Ontario  Act  and  17  (1)  of  the  British 
Columbia  Act  are  somewhat  similar  except  that  the  words  "  in  a  County 
Court  "  are  omitted.   See  Appendix,  p.  966. 
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general  power  is  given  to  appoint  assessors  in  any 
county  court  action  in  which  they  are  required,  the 
wording  shows  clearly  the  purpose  intended  to  be 
served  by  such  appointment.  It  declares  that  such 
assessors  are  to  be  "persons  of  skill  and  experience  in 
the  matter  to  which  the  'action  or  matter  relates,"  and 
are  to  assist  the  judge  with  such  skill  and  experience. 

Notwithstanding  the  wording  of  the  Employers'  Lia- 
bility Act,  it  is  assumed  that  assessors  in  actions  under 
this  Act  are  to  serve  the  same  purpose  as  assessors  in 
county  court  actions  generally. 

Kules  have  been  made  under  the  Act  for  the  appoint- 
ment and  remuneration  of  the  assessors,  and  the  manner 
in  which  they  can  be  obtained  by  a  party  desiring  their 
assistance  (h)  (152),  and  one  of  such  rules  (r.  17)  declares 
that  the  assessors  shall  sit  in  court  with  the  judge  and 
assist  him  when  required  with  their  opinion  and  special 
knowledge,  for  the  purpose  of  ascertaining  the  amount  of 
compensation,  if  any,  which  the  plaintiff  is  entitled  to 
recover,  thus  showing  that,  in  the  opinion  of  the  framers 
of  the  rules,  the  meaning  we  have  given  above  to  Section 
6  (2)  of  the  Act  is  the  correct  one  (153). 

Where  Plaintiff  fails  in  the  Action. — It  is  provided 
by  s.  1  (4)  of  the  Workmen's  Compensation  Act,  1906  (i), 
as  follows :  "If,  within  the  time  hereinafter  in  this  Act 
limited  for  taking  proceedings,  an  action  is  brought  to 
recover  damages  independently  of  this  Act  for  injury 
caused  by  any  accident,  and  it  is  determined  in  such 
action  that  the  injury  is  one  for  which  the  employer  is 

{h)  County  Court  Eules,  1903—1906,  Order  XLIV.,  rr.  5—17.  See 
form  of  application  for  assessors,  Appendix  J. 

(i)  The  corresponding  section  of  the  Act  of  1897  was  in  almost 
identical  terms. 

Canadian  Notes. 

(152)  See  ss.  16—24,  inclusive,  of  the  Ontario  Act  and  s.  17  of  the 
British  Columbia  Act :  Appendix,  pp.  966-9. 

(153)  Section  24  of  the  Ontario  Act  and  s.  17,  sub-s.  14,  of  the 
British  Columbia  Act  are  similar  in  terms  to  the  rule  cited  in  the  text. 
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not  liable  in  such  action,  but  that  he  would  have  been 
liable  to  pay  compensation  under  the  provisions  of  this 
Act,  the  action  shall  be  dismissed ;  but  the  court  in 
which  the  action  is  tried  shall,  if  the  plaintiff  so  choose, 
proceed  to  assess  such  compensation,  but  may  deduct 
from  such  compensation  all  or  part  of  the  costs  which, 
in  its  judgment,  have  been  caused  by  the  plaintiff 
bringing  the  action  instead  of  proceeding  under  this 
Act  .  .  ." 

This  procedure  is  available  whether  the  action  is 
brought  against  the  employer  at  common  law  or  under 
the  Employers'  Liability  Act.  It  is  attended  by  some 
inconveniences,  in  practice,  for  it  is  often  difficult  to 
say  that  it  is  "determined"  in  the  action  which  fails 
that  the  employer  would  have  been  liable  to  pay  com- 
pensation under  the  Workmen's  Compensation  Act, 
the  issue  in  the  first  action  not  having  been  directed  to 
this  point.  It  may  often  be  necessary  to  call  fresh 
evidence  or  to  amplify  the  evidence  already  given.  It 
has  been  decided  by  an  arbitrator,  in  the  Author's 
opinion  rightly,  that  this  can  be  done.  Judge  Baugh- 
Allen  in  Baxter  v.  Noma,  W.  C.  C,  Vol.  9,  p.  33. 

A  workman  who  believes  he  has  a  good  cause  of  action 
for  damages  for  personal  injury  against  his  employer  at 
common  law,  or  under  the  Employers'  Liability  Act, 
and  a  claim  for  compensation  under  the  Workmen's 
Compensation  Act,  1906,  must  elect  which  remedy  he 
will  pursue.  See  post,  chapter  "  Election  of  remedies." 
In  making  this  election  he  should  always  seek  legal  aid, 
for  a  mistake  may  deprive  him  of  redress  entirely,  or  he 
may  find,  as  was  the  case  in  Cohen  v.  Sedbrook,  (j)  that 
he  must  have  the  whole  of  the  costs  of  an  unsuccessful 
action  deducted  from  his  compensation. 

It  is  "  the  court  in  which  the  action  is  tried  "  which 
has  to  decide  the  question  of  the  liability  to  pay  com- 
pensation.    This  is  so  even  where  the  case  has  gone  to 

{j)  22  T.  L.  R.  176. 
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appeal  (Greemvood  v.  Greenwood)  (k).  The  application 
should  be  made  immediately  after  the  action  is  tried. 
When  not  asked  for  in  reasonable  time  it  may  be 
refused  (I). 

The  same  court,  i.e.  the  court  which  tries  the  action, 
has  to  deal  with  the  costs  to  be  deducted.  The  amount 
of  these  costs  is  generally  a  question  for  the  discretion 
of  the  court,  i.e.  the  judge.  When  he  misdirects  himself 
in  law  an  appeal  may  be  brought  even  on  a  question 
of  costs.  The  appeal  now,  under  the  wording  of  the 
Second  Schedule  (4)  of  the  Workmen's  Compensation 
Act,  1906,  is  to  the  Court  of  Appeal,  and  not  as  formerly 
to  a  Divisional  Court  (m). 

Where  the  workman  on  the  dismissal  of  his  action 
applies  for  compensation,  and  it  is  awarded,  he  cannot 
appeal  upon  the  ground  that  the  action  was  wrongfully 
dismissed.  This  was  so  held  by  the  Court  of  Appeal 
in  Neale  v.  Electric  and  Ordnance  Accessories  Co.  (n). 
A  Divisional  Court  had  previously  declared  (o)  that  where 
an  action  under  the  Employers'  Liability  Act  was  dis- 
missed, and  upon  the  dismissal  application  was  at  once 
made  for  compensation,  which  was  refused,  it  was  open 
to  the  plaintiff  to  appeal  against  both  decisions,  and,  on 
the  assumption  that  the  action  had  been  wrongly 
decided  plaintiff  had  not  forfeited  his  right  to  a  new 
trial  by  applying  for  compensation  at  the  conclusion 
of  the  first  hearing.  Some  doubt  was  cast  upon  this 
decision  by  the  Court  of  Appeal  in  Neale's  Case,  supra. 

The  difficulty  which  arises  when  the  plaintiff's  action 
is,  as  he  believes,  wrongly  dismissed  is  a  real  one.  If 
he  omits  to  ask  for  compensation,   he  runs  the  risk 

(k)  97  L.  T.  771 ;  24  T.  L.  E.  24. 

(Z)  McGovan  v.  Smith,  [1907]  S.  C.  548 ;  44  S.  L.  E.  384. 

(m)  Williams  v.  Army  and  Navy  Co-operative  Stores,  23  T.  L.  E.  408. 

(n)  [1906]  2  K.  B.  558 ;  75  L.  J.  K.  B.  974  ;  95  L.  T.  592 ;  22  T.  L.  E. 
732. 

(o)  Isaacson  v.  New  Grand  (Clapham  Junction),  [1903]  1  K.  B.  539 ; 
72  L.  J.  K.  B.  227  ;  88  L.  T.  291 ;  19  L.  T.  E.  150. 
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of  losing  his  right  entirely.  If  he  applies  for  com- 
pensation, and  gets  it  awarded,  he  has  exercised  his 
option,  and  is  taken  to  have  submitted  to  the  decision 
adverse  to  him  in  the  action.  Probably  the  best  way 
to  proceed  is,  as  pointed  out  by  Alverstone,  L.C.J., 
in  Isaacson's  Case,  supra,  to  "  make  an  application 
pro  forma,  to  the  county  court  judge  to  assess  the 
compensation  under  the  Workmen's  Compensation 
Act,  and  ask  that  the  application  may  stand  over  until 
the  appeal  has  been  heard." 

The  converse  case,  viz.  where  the  action  has  been 
decided  in  the  plaintiff's  favour,  and  the  decision  after- 
wards reversed  on  appeal,  does  not  appear  to  have  been 
provided  for.  It  seems  hard  that  a  plaintiff  should  be 
deprived  of  his  compensation  in  such  a  case  by  the 
omission  to  claim  it,  even  provisionally,  before  the 
necessity  has  arisen.  It  appears  to  be  very  doubtful 
whether  a  court  which  decides  the  action  in  plaintiff's 
favour  has  any  jurisdiction  to  entertain  even  a  pro 
forma  application  for  compensation  based  on  a  pos- 
sibility of  the  reversal  of  the  decision.  The  Court  of 
Appeal  cannot  award  compensation,  for  if  it  is  to  be 
awarded  it  must  be  by  "  the  court  in  which  the  action 
is  tried." 

This  has  been  so  decided  in  Scotland  in  the  case  of 
Quinn  v.  John  Brown  (p),  and  in  England  cases  have 
been  sent  back  to  the  county  court  judge  for  assessment 
of  compensation  after  an  appeal. 

Maintenance  of  Action  by   another   Person. — It  is 

barely  possible  that  a  plaintiff  in  an  action  under  the 
Employers'  Liability  Act  may  be  supported  in  his 
action  by  a  third  party  in  such  a  manner  as  to  render 
such  party  guilty  of  the  offence  of  maintenance,  and 
liable  to  pay  the  costs  of  the  action,  if  unsuccessful. 
The   test    always  is,  Has   the    person    whom   it  is 

(p)  8  P.  855  ;  43  So.  L.  E.  643. 
E.L.  N 
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alleged  is  maintaining  the  action  a  common  interest 
with  the  plaintiff,  or  is  he  acting  from  motives  of 
charity  (q)  ?  A  bond  fide  desire  to  assist  the  plaintiff 
on  the  ground  of  poverty  is  sufficient,  even  though  no 
reasonable  grounds  for  bringing  the  action  exist 
(Harris  v.  Briscoe  (r)  ). 

It  is  believed  that  a  trade  union  in  conducting  and 
finding  money  for  an  action  on  behalf  of  one  of  its 
members,  and  acting  bond  fide,  is  not  guilty  of  mainte- 
nance, having  reference  to  the  relationship  between  such 
member  and  his  employer;  at  all  events,  where  one 
of  the  objects  of  the  union  is  to  help  its  members  in 
the  institution  and  conduct  of  legal  proceedings,  and 
the  plaintiff  contributes  to  the  funds  subscribed  for 
that  purpose. 

It  is  true  that  in  the  case  of  Greig  v.  National 
Association  of  Shop  Assistants  («)  the  Lobd  Chief 
Justice  (Lord  Alverstone)  held  a  trade  union  liable 
for  the  costs  of  an  unsuccessful  action  of  libel,  which 
the  union  had  brought  for  one  of  its  members.  In  this 
case,  however,  the  action  appears  to  have  been  really 
the  trade  union  action.  They  instigated  their  member 
to  bring  it,  and  fought  it  by  their  own  solicitors,  whose 
costs  they  paid.  The  Lokd  Chief  Justice  certainly 
went  further  than  declaring  a  liability  founded  on  the 
instigation  of  the  action,  and  stated  that  the  union  was 
liable  for  maintaining  the  action,  as  there  was  no 
common  interest  between  them  and  the  member 
sufficient  in  law  to  justify  their  interference.  Though 
the  decision,  on  the  particular  facts  of  the  case,  was 
probably  correct,  it  is  doubtful  whether  the  relationship 
of  a  workman  to  his  trade  union  does  not  give  the 
union  a  common  interest  in  maintaining  an  action  by 

(g)  Flight  v.  Lemon,  4  Q.  B.  883 ;  Cotterell  v.  Jones,  11  C.  B.  713 ; 
Pechell  v.  Watson,  8  M.  &  W.  691 ;  Alabaster  v.  Harness,  [1894]  2  Q.  B. 
897 ;  [1895]  1  Q.  B.  339 ;  Bradkmgh  v.  Newdegate,  11  Q.  B.  D.  1. 

(r)  17  Q.  B.  D.  504. 

(s)  22  T.  L.  B.  274. 
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a  workman  against  his  employer.  It  is  well  known  that 
a  large  proportion  of  the  actions  under  the  Employers' 
Liability  Act  have  been  in  the  past,  and  claims  under 
the  Workmen's  Compensation  Act  are  daily  brought 
and  maintained,  on  behalf  of  workmen  by  the  trade 
unions  to  which  they  belong,  and  it  is  believed  no 
attempt  has  been  successfully  made  to  render  the 
union  liable  for  costs,  where  the  action  has  proved 
unsuccessful. 


(    180    ) 
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ACTION  UNDER   FATAL   ACCIDENTS   ACT,  1846 
(Lobd  Campbell's  Act)  (154). 

Injury  resulting  in  Death.— When  the  injury  to  a 
workman  results  in  death  an  action  in  respect  of  the 

Canadian  Notes. 

(154)  Lord  Campbell's  Act  was  re-enacted  in  the  Province  of  Canada 
as  10  &  11  Vict.  c.  6.  The  English  Act  was  included  in  the  general 
body  of  English  law  adopted  in  British  Columbia  in  1858,  and  in  Mani- 
toba and  the  North-West  Territories  in  1870 :  see  Bajotte  v.  Canadian 
Pacific  Bail.,  5  M.  B.  365 ;  Pearson  v.  Canadian  Pacific  Bail.,  12  M.  B. 
112.  The  Acts  now  in  force,  which  correspond  generally  with  Lord 
Campbell's  Act,  are :  B.  S.  0.,  1897,  c.  166 ;  B.  S.  M.,  1902,  o.  31 ;  B.  S. 
B.  C,  1897,  c.  58;  B.  S.  N.  S.,  1900,  c.  178;  C.  S.  N.  B.,  1903,  c.  79; 
Laws  of  Prince  Edward  Island,  1847,  c.  19;  Gen.  Ord.,  N.  W.  T., 
1905,  p.  195  ;  and  Con.  Ord.,  Yukon,  1902,  c.  44.  See  Appendix,  pp.  972, 
939,  930,  954,  945,  and  953.  The  Manitoba  and  New  Brunswick  Acts 
and  the  N.  W.  T.  and  Yukon  Ordinances  do  not  contain  any  words 
corresponding  to  the  provisions  of  the  English  Act  as  to  liability  for 
death  caused  under  circumstances  amounting  in  law  to  felony.  The 
Ontario  Act  and  the  Quebec  Artiole  apply  in  express  terms  to  the  case  of 
persons  killed  in  duels. 

The  provisions  of  Article  1056  of  the  Quebec  Civil  Code  are  somewhat 
similar  in  effect.  But  the  right  of  action  conferred  on  the  widow  and 
relatives  by  this  article  is  an  independent  and  personal  right  of  action, 
and  not,  as  in  Lord  Campbell's  Act,  oonferred  on  the  representatives  of 
the  deceased  only.  See  Bobinson  v.  Canadian  Pacific  Bail.,  19  S.  C.  B. 
292 ;  (1892)  App.  Cas.  481,  where  it  was  held  that  a  widow  might  recover 
although  the  right  of  action  of  her  deceased  husband  had,  before  his 
death,  been  prescribed  by  lapse  of  time ;  and  Miller  v.  Grand  Trunk 
Bail.,  Q.  B.  12  K.  B.  1 ;  34  S.  C.  E.  45 ;  3  0.  By.  C.  147  ;  (1906)  App.  Cas. 
187.  The  right  of  action  conferred  by  Art.  1056  arises  only  in  case 
the  deceased  died  "  without  having  obtained  indemnity  or  satisfaction," 
and  it  was  held  in  Miller  v.  Grand  Trunk  Bail.  Co.,  ubi  sup.  (reversing 
the  Supreme  Court  of  Canada  and  overruling  Beg.  v.  Grenier,  30  S.  C.  B. 
42)  that  the  subscriptions  of  the  defendant  company  to  a  Provident 
Society  (having  a  byelaw  that  in  consideration  of  such  subscriptions  the 
members  or  their  representatives  should  have  no  claim  against  the 
company)  did  not  constitute  an  indemnity  or  satisfaction  to  a  deceased 
member  within  the  meaning  of  the  Article.  This  was  followed  in  The 
King  v.  Armstrong,  11  Ex.  Ct.  B.  119 ;  40  S.  C.  E.  229 ;  and  in  The  King 
v.  Desrosiers,  11  Ex.  Ct.  B.  128 ;  41  S.  C.  E.  71. 

Under  the  Ontario  Act  the  deceased's  representatives  can  only  recover 
if  the  deceased,  had  he  lived,  could  himself  have  maintained  an  action  : 
Holden  v.  Grand  Trunk  Bail.,  5  O.  L..E.  301 ;  2  C.  By.  C.  852.    An  action 
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death  must,  in  England  or  Ireland,  be  brought  under  the 
Fatal  Accidents  Act,  commonly  called  Lord  Campbell's 
Act,  1846  (9  &  10  Vict.  c.  93)  (a),  and  the  Employers' 
Liability  Act,  1880. 

Lord  Campbell's  Act  is  incorporated  into  the  Em- 
ployers' Liability  Act  by  virtue  of  the  words  at  the 
end  of  the  first  section  of  the  latter  Act,  which  enact 
that — "in  case  the  injury  results  in  death,  the  legal 
personal  representatives  of  the  workman,  and  any  per- 
sons entitled  in  case  of  death,  shall  have  the  same  right 
of  compensation  and  remedies  against  the  employer  as  if 
the  workman  had  not  been  a  workman  of  nor  in  the 
service  of  the  employer,  nor  engaged  in  his  work  "  (155). 

Both  the  Employers'  Liability  Act  and  Lord  Camp- 
bell's Act  must,  in  England  and  Ireland,  be  considered 
together,  for  the  habihty  arises  from  both,  and  the  special 
procedure  required  by  both  must  be  observed  (156). 

The  following  are  the  only  persons  to  whom  a  right  of 
action  is  given  by  Lord  Campbell's  Act,  and  therefore 
the  only  persons  for  whose  benefit  an  action  for  fatal 
injury  can  be  brought  under  the  Employers'  Liability 
Act :  The  wife,  husband,  parents  (which  word  includes 
grandparents  and  step-parents),  and  children  (b)  (which 
word  includes  grandchildren  and  stepchildren)  of  the 

(a)  See  this  Act  and  amending  Acts  set  out  in  full,  Appendix  B. 

(6)  The  term  "children"  means  legitimate  children  (Dickinson  v. 
North  Eastern  Bail.  Co.,  2  H.  &  C.  .735).  Comp.  post,  Chap.  V., 
"Dependants  "  under  Workmen's  Compensation  Act,  who  are? 

Canadian  Notes. 

brought  for  the  benefit  of  a  sole  beneficiary  cannot  be  continued  after 
the  death  of  such  beneficiary  before  judgment  for  the  benefit  of  his 
estate:  McHugh  v.  Grand  Trunk  Bail.,  32  O.  B.  234;  2  0.  L.  E. 
600  ;  2  C.  By.  C.  7.  In  Bonson  v.  Canadian  Pacific  Bail.,  18  O.  L.  B. 
337 ;  9  C.  By.  C.  361,  the  executors  of  a  husband  who  died  after  the 
fatal  accident  to  his  wife  and  before  action,  recovered  damages,  but  only 
apparently  for  loss  of  services.  The  representatives  of  a  person  fatally 
injured  may  recover  damages  to  the  latter's  estate ;  Mummery  v.  Grand 
Trunk  Bail.,  1  0.  L.  B.  622. 

(155)  Substantially  similar  words  occur  in  the  Ontario,  Manitoba, 
British  Columbia,  Nova  Scotia  and  New  Brunswick  Acts. 

(156)  Makarsky  v.  Canadian  Pacific  Bail.,  15  M.  B.  53. 
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person  whose  death  has  been  occasioned  by  negligence  (157). 
The  Act  also  provides  that  only  one  action  shall  be 
brought,  that  it  must  be  brought  within  a  year  from  the 
time  of  the  death  (s.  3)  (158),  and  brought  in  the  name  of 
the  executor  or  administrator  of  the  person  deceased  (159). 
Notwithstanding  the  provision  of  the  Act  that  the 
action  may  be  brought  within  a  year  from  the  time  of 
the  death,  it  was  held  in  the  case  of  Mai-key  v.  Tolworth 
Joint  Isolation  Hospital  (c),  that  where  the  action  is 
brought  against  a  public  authority,  the  provision  of 
the  Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  limiting  the  time  within  which  an  action 
may  be  brought  for  neglect  or  default  to  six  months 
applies,  and  in  such  a  case  overrules  the  provision  con- 
tained in  Lord  Campbell's  Act  (159*).  The  wording  of  s.  2 
of  the  Act  seems  to  suggest  that  such  an  action  must 
be  tried  by  a  jury ;  for  it  is  the  jury  that  are  both  to 
assess  the  damages  and  to  divide  them  amongst  the 
parties  entitled ;  but  many  such  actions,  especially  in 
the  county  courts,  are  in  fact  tried  without  juries. 

The  relatives  of  the  deceased  in  respect  of  whose 
death  the  action  is  brought,  are  in  no  better  position 
as  regards  the  application  of  the  Public  Authorities 
Protection  Act,  1893,  than  the  deceased  himself  would 
have  been.  If  the  person  whose  death  is  sued  for  would 
have  been  barred  at  the  date  the  action  was  commenced, 

(c)  [1900]  2  K.  B.  454 ;  69  L.  J.  Q.  B.  738 ;  83  L.  T.  28 ;  16  T.  L.  R.  411. 
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(157)  In  Ontario,  British  Columbia,  and  Nova  Sootia  the  persons 
entitled  are  the  same;  in  Manitoba  and  the  North-West  Territories 
(Alberta  and  Saskatchewan)  brothers  and  sisters  are  also  included ;  in  the 
New  Brunswick  Act  step-parents  and  step-children  are  not  mentioned, 
and  in  the  Quebec  Artiole  all  ascendants  and  descendants  are  included. 
See  Canadian  Appendix,  pp.  915  et  seg_.  There  is  no  right  of  action  in 
respect  of  the  death  of  an  illegitimate  son :  Gibson  v.  Midland  Bail., 
2  0.  R.  658 ;  or  an  adopted  son :  Blayborough  v.  Brantford  Gas  Co.,  18 
0.  L.  B.  243. 

(158)  The  provisions  of  the  Canadian  Acts  are  similar. 

(159)  See  note  161,  infra,  p.  184. 

(159a)  As  to  limitation  of  actions  against  Dominion  Railways,  see 
Kellyv.  Ottawa  Street  Bail.,  3  Ont.  A.R.  616,  and  cases  oited,  p.  43,  note  45. 
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if  the  injury  had  not  resulted  fatally,  the  relatives  are 
barred  also.  The  cause  of  action  is  the  original  default 
or  negligence,  not  the  death  of  the  victim.  The  death 
gives  no  fresh  cause  of  action  (Williams  v.  Mersey  Docks 
and  Harbour  Board  (d)  ). 

The  provision  that  the  action  should  be  brought  in 
the  name  of  the  executor  or  administrator  was  found 
to  be  inconvenient,  especially  in  the  case  of  people  in 
a  humble  station  of  life,  who  generally  leave  no  will, 
and  have  nothing  to  administer.  It  was  accordingly 
provided  by  a  subsequent  statute,  "  Lord  Campbell's 
Act  Amendment  Act "  (e),  that  if  there  should  be  no 
executor  or  administrator  of  the  deceased,  or  if  there 
being  an  executor  or  administrator  no  action  should 
have  been  brought  by  such  executor  or  administrator 
within  six  calendar  months  after  the  death  of  the  de- 
ceased, then  it  should  be  competent  for  any  or  all  of 
the  parties  for  whose  benefit  such  an  action  could  be 
maintained  to  sue  for  themselves  in  their  own  names, 
or  in  the  names  of  any  one  or  more  of  them.  Such 
action  is  further  declared  to  be  for  the  benefit  of  the 
same  persons,  and  subject  to  the  same  regulations 
and  procedure,  as  though  brought  by  the  exeeutor  or 
administrator  (160). 

Actions  for  fatal  injuries  brought  under  the  Employers' 
Liability  Act  and  this  Act  conjointly,  being  in  respect 
of  the  death  of  workmen,  are  not  usually  brought  by 
either  executors  or  administrators.  Unless  administra- 
tion is  taken  out  to  the  deceased  for  the  express  purpose 

(d)  [1905]  1  K.  B.  804 ;  74  L.  J.  K.  B.  481 ;  92  L.  T.  444 ;  21  T.  L.  B. 
397. 

(e)  27  &  28  Vict.  o.  95,  s.  1,  Appendix  B. 
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(160)  Somewhat  similar  provisions  are  contained  in  the  Ontario, 
Manitoba,  British  Columbia,  and  Nova  Scotia  Acts  above  cited  (p.  180, 
note  154).  Under  the  New  Brunswick  Act  and  the  N.  W.  T.  Ordinance 
the  actions  are  to  be  brought  by  the  executor  or  administrator.  See 
Appendix,  pp.  915  et  seg. 
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of  enabling  an  action  to  be  brought  in  the  name  of  an 
administrator,  there  is  rarely  any  one  who  answers  to 
the  description. 

No  administration  is  ever  necessary,  nor  should  this 
expense  be  incurred  by  the  relatives  of  a  workman, 
either  for  the  purpose  of  bringing  an  action  or  of 
compromising  one. 

Who  should  bring  Action? — The  action,  as  stated 
above,  can,  in  England  or  Ireland,  be  brought,  where 
there  is  no  executor  or  administrator,  in  the  name  of 
any  or  all  of  the  parties  who  are  to  benefit  by  it ;  nor 
need  they  wait,  as  it  is  sometimes  supposed  they  must 
do,  for  six  months  before  bringing  it  (161).  Whatever  party 
brings  the  action  becomes  dominus  litis,  with  power 
to  compromise  it  (/)  (162).  The  general  practice  is  to  sue 
in  the  name  and  on  behalf  of  those  relatives  who  are 
most  closely  related  to  and  dependent  upon  the  deceased, 
to  the  exclusion  of  those  further  removed  and  generally 
less  dependent  upon  him  (g).  What  might  happen  in 
a  case  where  some  one  or  more  of  the  parties  on  whose 
behalf  the  action  ought  to  have  been  brought  are 
omitted  altogether,  and  only  discover  the  omission 
after  a  verdict  has  been  obtained  in  favour  of  some 

(/)  Gow  v.  Henry,  2  P.  48 ;  37  S.  L.  E.  40. 

{g)  For  forms  of  particulars  of  demand  in  actions  under  Lord  Camp- 
bell's Act,  and  the  Employers'  Liability  Act,  see  Appendix  D. 
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(161)  Lampman  v.  Township  of  Gainsborough,  17  0.  R.  191 ;  Curran 
v.  Grand  Trunk  Rail.,  25  Ont.  A.  R.  407.  In  Makarshy  v.  Canadian 
Pacific  Bail.,  15  M.  R.  53,  it  was  said  that  the  Statement  of  Claim  must 
show  either  that  the  plaintiff  is  the  executor  or  administrator,  or  that 
there  is  no  executor  or  administrator,  or  that  the  executor  or  adminis- 
trator has  not  brought  the  action  within  six  months. 

(162)  In  Mummery  v.  Grand  Trunk  Bail.,  1  0.  L.  R.  622,  the  grand- 
parents of  an  unmarried  man  brought  an  action,  and,  on  the  bringing, 
within  the  six  months  of  death,  of  a  second  action  by  the  deceased's 
mother,  who  had  in  the  meantime  obtained  letters  of  administration, 
the  first  action  was  stayed  and  the  action  of  the  administratrix  allowed 
to  proceed.  In  Doyle  v.  Diamond  Flint  Glass  Co.,  7  0.  L.  R.  747 ; 
8  0.  L.  R.  499,  it  was  held  that  administration  granted  pending  the 
action  relates  back. 
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other  party  entitled  to  sue,  we  cannot  say.  The  event, 
so  far  as  we  know,  has  not  occurred  (163).  Of  one  thing 
we  feel  sure,  viz.  that  defendant  could  not  be  sued 
again.  The  Act  provides  that  the  jury  which  awards 
the  damages  shall  apportion  them  between  the  parties 
for  whose  benefit  the  action  shall  be  brought  (h)  (164) ;  and 
by  s.  4  of  the  principal  Act,  the  plaintiff  is  required  to 
deliver  to  the  defendant  with  the  declaration  "  a  full 
particular  of  the  person  or  persons  for  whom  and  on 
whose  behalf  such  action  shall  be  brought,  and  of  the 
nature  of  the  claim  in  respect  of  which  damages  shall 
be  sought  to  be  recovered  "  (165).  Section  3  also  expressly 
provides  that  "  not  more  than  one  action  shall  lie  for  and 
in  respect  of  the  same  subject-matter  of  complaint "  (166). 
The  Fatal  Accidents  Acts,  1846  and  1864,  apply  as 
well  for  the  benefit  of  the  representatives  of  a  deceased 
foreigner  killed  on  the  high  seas,  as  for  those  of  a  British 
subject  (i).  Whether  a  workman  injured-  abroad  could 
sue  his  employer  in  England,  is  a  more  difficult  question. 
It  is  thought  that  he  could,  if  the  law  of  the  foreign 
country  does  not  prohibit  such  an  action  (k)  (167). 

(h)  Section  2. 

(i)  Davidson  v.  Hill,  [1901]  2  K.  B.  606,  dissenting  from  Adam  v. 
British  and  Foreign  Steamship  Co.,  [1898]  2  Q.  B.  430. 

(k)  The  HalUy,  L.  E.  11  P.  C.  202  ;  Machado  v.  Fontes,  [1897]  2  Q.  B. 
231 ;  Phillips  v.  Eyre,  L.  B.  6  Q.  B.  1 ;  and  now  Tomalin  v.  Pearson  & 
Son,  post,  p.  306. 
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(163)  In  Linden  v.  Trussed  Concrete  Steel  Co.,  18  0.  L.  B.  540,  it  was 
ordered  by  the  Ontario  Court  of  Appeal  that  infants  who  had  been 
omitted  should  be  added  as  parties,  or  that  the  statement  of  claim 
should  be  amended  to  show  that  the  action  was  brought  on  their  behalf. 

(164)  The  Acts  of  all  the  provinces  above  mentioned  (note  154) 
direct  apportionment  by  the  court  or  jury.  See  McLeod  v.  Windsor 
and  AnnapoUs  Rail.,  23  N.  S.  B.  69. 

(165)  Similar  particulars  are  required  to  be  furnished  in  or  with  the 
claim  or  declaration  in  British  Columbia,  Nova  Scotia,  and  New  Bruns- 
wick. In  Ontario  the  only  particulars  required  to  be  given  are  as  to  the 
persons  for  whom  or  on  whose  behalf  the  action  is  brought. 

(166)  All  the  Acts  above  mentioned  (note  154)  contain  substantially 
similar  provisions. 

(167)  An  action  is  maintainable  on  behalf  of  alien  and  non-resident 
relatives :  Gyorgy  v.  Dawson,  13  0.  L.  B.  381. 
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Pecuniary  Loss  only  Recoverable. — The  right  of 
action  given  to  the  relatives  of  a  deceased  person  by  Lord 
Campbell's  Act  is  not  a  right  given  to  them  qua  relatives 
to  recover  damages  as  a  solatium  for  the  distress  which 
they  may  have  suffered  by  the  death,  neither  is  it  a 
right  transmitted  to  them  by  the  deceased,  to  recover 
damages  for  the  loss  or  for  the  personal  pain  and 
suffering  -which  he  endured.  It  is  a  right,  given  to 
the  parties  named  in  the  statute,  to  recover  damages 
for  the  death  of  their  relative  when,  and  only  when, 
the  death  has  occasioned  such  parties  a  pecuniary  loss, 
and  to  the  extent  only  of  such  pecuniary  loss  (168). 

This  was  decided  within  a  very  short  time  from  the 
passing  of  the  Act,  in  a  case  of  Gillard  v.  Lancashire 
and  Yorkshire  Rail.  Co.  (I),  where  Pollock,  C.B.,  said : 
"It  is  a  pure  question  of  pecuniary  loss,  and  nothing 
more,  which  is  contemplated  by  the  Act,  no  matter  who 
or  what  the  survivors  may  be.  If  a  man's  life  be  valuable 
to  his  family  by  reason  of  his  possession  of  an  annuity  (m), 
his  family  have  now  a  right  to  say, '  We  have  lost  the  life 
on  which  this  annuity  hung,'  and  they  may  claim  com- 
pensation for  that  loss,  but  nothing  more;  they  cannot 
enter  into  the  question  of  the  shock  to  their  feelings." 
See  Law  and  Procedure  in  Scotland,  post,  p.  194. 

(Z)  12  L.  T.  356. 

(m)  Aii  annuity  is,  of  course,  only  spoken  of  as  an  illustration  of  a 
way  in  which  pecuniary  loss  may  result  from  the  death  of  a  person  to 
his  relatives. 
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(168)  Bonson  v.  Canadian  Pacific  Bail.,  18  0.  L.  B.  337.  In  Huffman 
v.  Toumship  of  Bayham,  26  Ont.A.  B.  514,  the  Court  of  Appeal  reduced 
the  damages  to  an  amount  considered  sufficient  to  cover  loss  of  service ; 
and  see  'Morley  v.  Great  Western  Bail.,  16  U.  C.  B.  504 ;  Secord  v. 
Great  Western  Bail.,- 15  U.  0.  B.  631;  McHughv.  Grand  Trunk  Bail., 
32  0.  B.  234 ;  2  0.  L.  B.  600  ;  2  0.  By.  0.  7  ;  Davidson  v.  Stuart,  14  M.  B. 
74 ;  34  S.  C.  B.  215  ;  Makarsky  v.  Canadian  Pacific  Bail,  15  M.  B.  53 ; 
McDonald  v.  The  King,  7  Ex.  C.  B.  216 ;  2  G.  By.  C.  1.  The  law  in 
Quebec  is  the  same :  City  of  Montreal  v.  Labelle,  M.  L.  B.  2  S.  C.  56  ;  and 
7  K.  B.  468  ;  14  S.  0.  B.  741 ;  Canadian  Pacific  Bail.  v.  Bobinson,  M.  L.  B. 
2  Q.  B.  25 ;  14  S.  0.  B.  105 ;  19  S.  0.  B.  292 ;  1892,  A.  C.  481 ;  Jeannotte 
v.  Couillard,  Q.  B.  3  Q.  B.  461.  But  quaere  as  to  damages  in  solatium 
doloris,  per  Duff,  J.,  in  Canadian  Pacific  Bail.  v.  Lachance,  42  S.  C.  B., 
at  p.  208. 
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In  a  later  case  (w),  the  Chief  Baron  again  declared 
that  damages  awarded  under  Lord  Campbell's  Act  "  must 
be  c/h-en  for  pecuniary  loss  only." 

In  the  case  of  Blake  v.  Midland  Bail.  Co.  (o),  a  con- 
sidered judgment  of  the  Court  of  Queen's  Bench  was 
pronounced  upon  this  point  by  Coleridge,  J. :  "  The 
misdirection  alleged  was  that  the  judge  (Parke,  J.)  had 
told  the  jury  that  if  they  considered  the  plaintiff  entitled 
to  any  compensation  for  the  bereavement  she  had  sus- 
tained beyond  the  pecuniary  loss,  they  were  to  make 
their  estimate  accordingly."  The  Court  of  Queen's  Bench 
was  of  opinion  that  this  was  a  misdirection  by  the  judge, 
and  clearly  enunciated  its  view  of  the  meaning  and  inten- 
tion of  the  Act  of  Parliament,  saying :  "  The  measure  of 
damages  is  not  the  loss  or  suffering  of  the  deceased,  but 
the  injury  resulting  from  his  death  to  his  family.  The 
learned  judge  at  the  trial  ought  to  have  told  the  jury 
that  in  assessing  the  damages  they  could  not  take  into 
consideration  the  mental  suffering  of  the  plaintiff  for  the 
loss  of  her  husband." 

Since  this  decision  the  law  may  be  said  to  have  been 
well  settled,  that  pecuniary  loss  resulting  from  the  death 
to  those  relatives  entitled  to  sue,  is  the  only  thing  that 
can  be  recovered  in  an  action  under  Lord  Campbell's  Act. 

A  number  of  cases  have  been  decided  by  the  courts  as 
to  what  is,  and  what  is  not,  a  pecuniary  loss  sufficient  to 
entitle  relatives  named  in  the  Act  to  maintain  an  action 
under  it.  To  some  extent  this  must  become  in  every 
case  a  question  of  fact,  but  the  decisions  have  established 
the  following  principles,  which  may  be  applied  to  assist 
in  the  determination  of  the  question  : 

Firstly — The  pecuniary  loss  may  be  one  sustained 
immediately  upon  the  death,  resulting  in  the  with- 
drawal of  the  support  or  assistance,  at  the  time  of 

(ri)  Pym  v.  Great  Northern  Bail.  Co.,  2  F.  &  F.  619 ;  i  B.  &  S.  396 ; 
32  L.  J.  Q.  B.  377. 
(o)  18  Q.  B.  93  ;  21  L.  J.  Q.  B.  233. 
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death  actually  being  enjoyed  by  the  persons  on 
.       whose  behalf  the  action  is  brought. 

Secondly — The  pecuniary  loss  may  be  the  loss  of  a 
reasonable  expectation  of  pecuniary  assistance  at  a 
future  time,  deduced  from  the  fact  of  past  pecuniary 
assistance,  given  by  the  deceased  to  those  on  whose 
behalf  the  action  is  brought. 

Thirdly — The  pecuniary  loss  may  be  (possibly)  the 
loss  of  a  reasonable  expectation  of  future  pecuniary 
assistance,  deduced  from  the  relationship  between 
the  deceased  and  those  on  whose  behalf  the  action 
is  brought,  raising  a  legal  or  moral  obligation  to 
render  such  assistance  if  and  when  required,  even 
although  none  has  been  given  in  the  past. 

Cases  upon  Pecuniary  Loss. — As  an  illustration  of 
the  first  description  of  pecuniary  loss,  we  may  take  the 
common  case  of  the  death  of  a  person,  with  wife, 
children,  or  other  relatives  included  amongst  those 
named  in  the  Act,  dependent  upon,  and  receiving  his 
support  at  the  time  of  his  death.  The  direct  pecuniary 
loss  sustained  by  such  relatives,  and  their  right  to  sue 
under  Lord  Campbell's  Act,  could  not  be,  and  never  has 
been,  questioned  (169). 

As  to  the  second  description  of  pecuniary  loss,  several 
cases  have  been  decided  which  establish  and  illustrate  it. 

In  Duckworth  v.  Johnson  (p),  a  father  brought  an  action 
under  Lord  Campbell's  Act  in  respect  of  the  death  of  his 
son,  a  boy  aged  fourteen  years.  The  evidence  of  pecuniary 
loss  was  that  two  and  a  half  years  before  his  death  the 
boy  earned  4s.  a  week,  and  continued  to  earn  that  until 

(p)  4  H.  &  N.  653  ;  29  L.  J.  Exch.  25 ;  7  W.  R.  655. 

Canadian  Notes. 

(169)  Damages  may  be  recovered  for  the  loss  of  a  wife's  household 
services :  St.  Lawrence  and  Ottawa  Bail.  v.  Lett,  11  Ont.  A.  B.  1 ;  11 
S.  0.  B.  422 ;  ColUns  v.  City  of  St.  John,  38  N.  B.  B.  86.  The  New 
Brunswick  Act,  0.  S.  N.  B.,  1903,  c.  79,  provides  that  the  reasonable 
expectation  of  pecuniary  benefit  from  the  continuance  of  life  is  not  to 
be  estimated  for  a  period  exceeding  ten  years,  Appendix,  p.  945. 
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shortly  before  the  accident,  and  to  give  it  to  his  mother, 
but  that  he  was  not  in  any  employment  at  the  time  of 
his  death.  The  jury  found  a  verdict  for  the  plaintiff  for 
£20,  apportioning  £10  to  the  father  and  £10  to  the 
mother,  which  verdict  was  upheld  by  the  Court  of 
Exchequer  as  being  founded  upon  sufficient  evidence  of 
pecuniary  loss. 

In  another  case,  Hetherington  v.  North  Eastern 
Rail.  Co.  (q),  which  was  an  action  brought  under  the 
combined  provisions  of  the  Employers'  Liability  Act 
and  Lord  Campbell's  Act  by  a  father  to  recover  damages 
from  the  employer  of  his  son,  the  pecuniary  loss  was 
based  upon  the  fact  that,  five  or  six  years  previously, 
whilst  the  father  had  been  out  of  health,  the  son  had 
contributed  to  his  support,  but  that  he  had  not  done  so 
since.  This  was  held  to  be  sufficient  loss  of  a  reasonable 
expectation  of  future  assistance  to  sustain  the  verdict 
which  had  been  given  for  the  plaintiff. 

As  to  the  third  description  of  pecuniary  loss,  viz. 
the  loss  of  reasonable  expectation  of  future  assistance 
founded  upon  relationship,  as  to  which  there  still  exists 
some  doubt,  the  following  cases  may  be  consulted  :  (170) 

Bramall   v.   Lees  (r),  where    a    child,  in    respect   of 

(g)  9  Q.  B.  D.  160 ;  51  L.  3.  Q.  B.  495  ;  30  W.  B.  797. 
(r)  29  L.  T.  111. 

Canadian  Notes. 

(170)  In  Blackley  v.  Toronto  Bail.  Co.,  27  Ont.  A.  B.,  p.  44  («.),  Osler, 
J.A.,  considered  that  a  son's  promise  that  when  he  nad  qualified  in 
his  profession  he  would  repay  the  money  spent  on  his  education  created 
a  reasonable  expectation  of  pecuniary  benefit.  This  was  approved  in 
Bombough  v.  Batch,  27  Ont.  A.  B.  32,  and  in  Bicketts  v.  Village  of 
Markdale,  31  O.  B.  610,  at  p.  624.  In  McKeown  v.  Toronto  Bail.  Co., 
1  0.  W.  N.  3 ;  19  0.  L.  B.  361,  a  majority  of  the  Ontario  Court  of  Appeal 
refused  to  set  aside  a  verdict  for  $300  damages  for  the  death  of  a  son 
aged  four  years  and  three  months.  Oslee,  J.  A.  (p.  371),  said :  "  It  is  settled 
that  pecuniary  benefit  or  advantage  need  not  have  been  actually  derived 
by  the  beneficiary  previous  to  the  death,  and  therefore  the  then  present 
inability  of  the  deceased  to  confer  such  benefit  or  advantage  is  not  con- 
clusive against  the  right  to  recover.  The  probability  of  the  continuance 
of  life  and  the  reasonable  expectation  that  in  that  event  pecuniary  benefit 
or  advantage  would  have  been  derived  are  proper  subjects  for  considera- 
tion." See  also  Cox  v.  McKenzie,  22  N.  S.  B.  226 ;  Stephens  v.  Toronto 
Bail.,  11  0.  L.  B.  19 ;  5  C.  By.  C.  102. 
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whose  death  the  father  brought  the  action  under  Lord 
Campbell's  Act,  was  at  the  time  of  the  death  twelve 
years  of  age,  was  living  at  home  earning  nothing,  and 
always  had  been  an  expense  to  the  parents ;  a  verdict 
was  given  for  the  plaintiff,  and  although  a  rule  nisi 
was  obtained  to  set  it  aside,  the  Chief  Baeon  stated 
that  the  rule  was  granted  "  not  so  much  on  the  doubt 
the  court  entertain  as  from  the  importance  of  the 
question,  and  there  having  been  undoubtedly  a  view 
taken  by  the  learned  judge  which  I  believe  he  does  not 
now  entertain."  The  rule  was  subsequently  abandoned. 
Franklin  v.  South  Eastern  Rail.  Co.  (s),  where 
Pollock,  C.B.,  in  giving  the  judgment  of  the  court 
discharging  a  rule  that  had  been  obtained  for  a  new 
trial,  in  an  action  brought  under  Lord  Campbell's  Act 
by  a  father  in  respect  of  alleged  pecuniary  loss  result- 
ing from  the  son's  death,  says :  "  We  do  not  say  that 
it  was  necessary  that  actual  benefit  should  have  been 
derived;  a  reasonable  expectation  is  enough,  and  such 
reasonable  expectation  might  well  exist,  though  from  the 
father  not  being  in  need,  the  son  had  never  done  anything 
for  him." 

Cases  showing  Insufficient  Loss  (171). — Two  cases 
decided  in  Ireland,  and  tending  in  the  other  direction, 
may  usefully  be  considered.  In  the  first  of  these  cases, 
Bourke  v.  Cork  and  Macroom  Rail.  Co.  (t),  a  father  sued 
under  Lord  Campbell's  Act  for  the  death  of  his  son. 
The  evidence  showed  that  the  father  was  a  respectable 
tradesman,  whose  position  rendered  him  independent 
of  any  earnings  the  son  might  be  afterwards  competent 
to  gain,  and  that  the  son  never  had  been  of  pecuniary 

(s)  3  H.  &  N.  211.  (t)  4  L.  E.  Ir.  0.  L.  682. 

Canadian  Notes. 

(171)  In  Kerry  v.  England  (1898),  App.  Oas.  742,  where  the  defendant's 
negligence  had  aooelerated  the  death  of  an  invalid,  but  only  to  an  inappre- 
ciable extent,  it  was  held  by  the  Privy  Council,  reversing  the  Quebec  Court 
of  Queen's  Bench,  that  no  damages  were  recoverable. 
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assistance  to  the  father.  It  was  decided  that  the  father 
was  not  entitled  to  recover,  upon  the  ground  that  he 
proved  no  reasonable  expectation  of  pecuniary  assistance. 

The  reasoning  by  which  this  decision  was  arrived  at 
was  that,  according  to  the  ordinary  experiences  of  human 
life,  the  son  of  a  father  in  such  a  position  as  the  plaintiff 
occupied,  does  not  ordinarily  render  him  pecuniary 
assistance.  The  case  may  therefore  be  said  to  be  one 
which  decides  that  where  the  relationship,  plus  a  'possi- 
bility, as  opposed  to  a  reasonable  expectation  of  future 
pecuniary  assistance,  is  proved,  this  is  not  sufficient  to 
support  an  action  (172). 

In  the  second  case,  HoUeran  v.  Bagnell  (u),  the  evidence 
of  pecuniary  lost  was  that  a  little  girl,  aged  seven,  whose 
death  was  the  subject  of  the  action,  had  occasionally 
rendered  her  parents  trifling  household  services.  The 
court  held  that  this  was  not  sufficient  evidence  of 
pecuniary  loss  to  entitle  the  parents  to  recover  damages  (x). 
This,  no  doubt,  was  a  case  decided  upon  extreme  facts, 
and  is  scarcely  to  be  reconciled  with  the  law  laid  down 
in  the  English  cases.  As  to  whether  a  chance  of  future 
pecuniary  assistance  amounts  to  a  bare  possibility  only, 
or  to  a  reasonable  expectation  of  it,  must,  no  doubt,  to 
some  extent,  depend  upon  the  position  in  life  and 
circumstances  of  the  parties  at  the  time  of  the  death. 

For  the  purpose  of  the  actions  which  alone  we  are 
considering,  viz.  actions  in  respect  of  the  death  of 
workmen,  we  think  we  are  justified  in  saying  that  a 
pecuniary  loss  results  to  the  near  relatives  of  a  work- 
man killed  by  negligence,  by  virtue  of  the  common 
experience  that,  in  this  class  of  life,  relatives  so  often 

(u)  6L.  B.  Ir.  C.L.  333. 

(x)  See  further,  Condon  v.  Great  Southern  and  Western  Bail.  Co.,  16 
L.  R.  Ir.  C.  L.  415,  where  the  decision  was  the  other  way. 

Canadian  Notes. 

(172)  In  Mason  v.  Bertram,  18  0.  R.  1,  it  was  held  that  a  fanner  could 
not  recover  damages  for  the  loss  of  his  son  upon  whose  education  the 
father  expected  to  spend  a  considerable  sum  of  money. 
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require,  and  obtain  pecuniary  assistance  from  one 
another;  and  that,  in  England  at  all  events,  such  an 
action  under  Lord  Campbell's  Act  might  be  sustainable 
without  proof  of  any  pecuniary  assistance  received  in 
the  past  by  the  relatives  on  whose  behalf  the  action  is 
brought. 

Necessary  Expenses  Excluded. — Upon  the  ground 
that  only  pecuniary  loss  caused  to  the  relatives  by  the 
death  can  be  recovered,  it  has  been  decided  that  a 
claim  for  funeral  and  mourning  expenses  cannot  be 
sustained  in  an  action  under  Lord  Campbell's  Act. 
"The  subject-matter  of  the  statute  is  compensation  for 
injury  by  reason  of  the  relative  not  being  alive,  and 
there  is  no  language  in  the  statute  referring  to  the 
cost  of  the  ceremonial  of  respect,  paid  to  the  memory 
of  the  deceased  in  his  funeral,  or  in  putting  on 
mourning  for  his  loss  "  (y). 

Considerable  difference  of  opinion  existed  upon  this 
subject,  viz.  the  right  of  relatives  to  recover  funeral 
expenses  either  under  Lord  Campbell's  Act  or  at  com- 
mon law.  In  Osborn  v.  Gillett  (z),  Bramwell,  B., 
thought  they  were  recoverable  though  his  opinion  was 
overruled,  and  in .Bedwell  v.  Golding  (a),  Phillimore,  J., 
held  that  they  were  recoverable.  The  question  has 
now  been  set  at  rest  by  the  recent  decision  of  the 
Court  of  Appeal  in  Clark  v.  London  General  Omnibus 
Co.  (b),  who,  reversing  the  judgment  of  Darling,  J., 
at  the  trial,  decided  that  a  father  cannot  recover 
either  at  common  law  or  under  Lord  Campbell's  Act  the 
funeral  expenses  to  which  he  has  been  put  in  burying 
an  unmarried  infant  daughter  whose  death  was  caused 
by   reason   of    the    defendant's    negligence,    and   who 

(y)  See  the  judgment  in  Daltonv.  South  Eastern  Bail.  Co.,  4  C.  B. 
(n.s.)296;  27L.J.  C.  P.  227. 
(a)  L.  E.  8  Exoh.  88. 
(a)  18  T.  L.  R.  436. 
(6)  [1906]  2  K.  B.  648 ;  75  L,  J.  JC,  B,  907 ;  95  L.  T.  435 ;  22  T.  L.  B.  691. 


Action  under  Fatal  Accidents  Act.        193 

was  residing  with  her  father  at  the  time  of  her 
death  (173). 

Again,  and  for  the  same  reason,  if  formerly  the  relatives 
received  any  insurance  money  which  came  to  them  owing 
to  the  death  of  the  deceased,  such  insurance  money,  being 
a  pecuniary  advantage  resulting  from  the  death,  had  to 
be  taken  into  account  in  assessing  damages  under  Lord 
Campbell's  Act  (c)  (174).  But  this  is  now  altered  by  statute. 
The  Fatal  Accidents  (Damages)  Act,  1908  (8  Edw.  7, 
c.  8),  declares  that  in  actions  brought  under  the  Fatal 
Accidents  Acts,  1846  and  1864,  assurance  money  payable 
on  the  death  of  the  deceased  shall  not  be  taken  into 
account.     See  Statute,  Appendix  B. 

A  shipowner  may  limit  his  liability  under  Lord  Camp- 
bell's Act,  by  virtue  of  s.  503  of  the  Merchant  Shipping 
Act,  1894,  but  this  is  of  little  moment  as  regards  the 
object  for  which  we  are  considering  this  Act,  for  the 
Employers'  Liability  Act  does  not  apply  to  seamen  (see 
ante,  p.  71). 

Right  to  Sue  may  be  Lost. — A  person  may  by  his  own 

conduct,  by  abrogating  or  neglecting  the  duties  assumed 
by  law  to  be  attached  to  the  relationship  in  virtue  of 
which  the  benefit  of  Lord  Campbell's  Act  is  given,  lose 
his  right  under  that  Act.  Thus  it  was  held  that  a 
husband  living  apart  from  his  wife  could  not  sue  under 

(c)  See  judgment  of  Bbamwell,  B.,  in  Bradbum  v.  Great  Western 
Bail.  Co.,  L.  B.  10  Exch.  1 ;  44  L.  J.  Exch.  9 ;  23  W.  B.  48 ;  also  Grand 
Trunk  Railway  of  Canada  v.  Jennings,  58  L.  J.  P.  C.  1;  Hicks  v.  New- 
port, Abergavenny  and  Hereford  Bail.  Co.,  4  B.  &  S.  403  n. 

Canadian  Notes. 

(173)  Toronto Bail.v.  Mulvaney, 38S.CR.327;  Makarsky v. Canadian 
Pacific  Bail.,  15  M.  B.  53  ;  McDonald  v.  The  King,  7  Ex.  C.  B.  216 ;  2 
C.  By.  C.  1. 

(174)  Grand  Trunk  Bail.  v.  Jennings,  15  Ont.  A.  B.  477 ;  13  A.  C.  800. 
The  amount  of  the  insurance  money  is  not  to  he  deducted  from  the 
damages,  but  only  the  benefit  due  to  accelerated  payment;  and  see 
Grand  Trunk  Bail.  v.  Beckett,  8  O.  B.  601 ;  13  Ont.  A.  B.  174 ;  16  S.  C.  B. 
713.  In  the  Quebec  case  of  Cameron  v.  Boyal  Paper  Mills  Co.,  Q.  R. 
31  S.  C.  273,  it  was  held  that  the  defendants  were  not  entitled  to  any 
allowance  on  account  of  moneys  received  by  the  deceased  and  his 
children  on  an  accident  insurance  policy. 

B.L.  Q 
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the  Act  for  damages  for  her  death  (d),  and  for  a  like 
reason  a  woman  separated  from  her  husband  and  living 
in  adultery  was  held  to  be  disentitled  (e)  (175). 

A  child  en  ventre  sa  mere  has  been  held  entitled  to 
recover  under  Lord  Campbell's  Act  (/),  but  an  illegitimate 
child  has  no  right  (g),  nor  has  a  natural  parent  (h)  (176). 

The  Law  and  Procedure  in  Scotland. — Lord  Camp- 
bell's Act  does  not  apply  to  Scotland,  nor  was  it  necessary 
that  it  should  be  applied.  By  the  law  of  Scotland,  differ- 
ing in  that  respect  from  other  systems  of  jurisprudence, 
a  claim  or  action  of  assythment  had  always  been  allowed 
to  certain  near  relatives  of  a  person  whose  death  had 
been  occasioned  by  delict  or  culpa.  This  claim  for 
solatium  may  be  sustained  by  such  a  relative,  although 
he  is  unable  to  show  any  direct  pecuniary  loss  resulting 
to  him  from  the  death  (i). 

Again,  in  this  action  the  jury  is  allowed  to  take  into 
account  in  estimating  the  quantum  of  damages  the  pain 
and  suffering  of  the  deceased  person  in  respect  of  whose 
death  from  negligence  the  action  is  brought,  though  it 
is  not  competent  for  the  jury  as  affecting  damages  to 
take  into  account  the  degree  of  the  negligence  or  culpa 

(d)  Harrison  v.  London  and  North  Western  Bail.  Co.,  1  T.  L.  R.  519. 

(e)  Stimpson  v.  Wood,  57  L.  J.  Q.  B.  484 ;  4  T.  L.  R.  589 ;  36  W.  R. 
734. 

(/)  The  George  and  Richard,  24  L.  3.  717.  See  Villar  v.  Gilbey  (1907), 
A.  C.  139  ;  Williams  v.  Ocean  Coal  Co.,  [1907]  2  K.  B.  422  ;  76  L.  J.  K.  B. 
1073  ;  97  L.  T.  150 ;  23  T.  L.  R.  584. 

(g)  Dickinson  v.  North  Eastern  Bail.  Co.,  2  H.  &  C.  735,  ante,  p.  181. 

(h)  Clarke  v.  Carfln  Coal  Co.,  infra. 

(i)  Eiston  v.  North  British  Bail.  Co.,  8  R.  (3rd  ser.)  980,  where  such 
a  claim  is  said  to  be  founded  by  the  law  of  Scotland,  partly  on  near 
relationship  and  partly  on  a  mutual  obligation  of  support  in  case  of 
necessity. 

Canadian  Notes. 

(175)  Wherethrough  the  negligence  or  want  of  care  of  parents  a  child 
was  allowed  to  stray  on  the  street  railway  track  and  was  billed,  it  was 
held  that  the  parents  could  not  recover :  Montreal  Street  Bail.  v.  Dufresne, 
M.  L.  R.  7  K.  B.  214. 

(176)  Gibson  y.  Midland  Bail.  Co.,  2  O.  R.  658. 
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which  occasioned  the  death  (Black  and  others  v.  North 
British  Rail.  Co.  (j)  ). 

This  right  to  bring  an  action  for  solatium  is  confined 
to  persons  standing  in  the  legitimate  relation  of  husband, 
father,  wife,  mother  or  child  of  the  deceased  (Jc). 

The  mother  of  the  deceased  cannot,  in  Scotland,  bring 
an  action  for  solatium  in  respect  of  the  death,  if  the 
father  of  the  deceased  is  living  at  the  time.  This  is  so, 
even  where  the  father  is  divorced  and  the  mother  at  the 
time  of  the  death  was  supporting  the  family  (T). 

As  to  the  right  of  a  person  who  has  failed  in  a  claim 
under  the  Workmen's  Compensation  Act  to  afterwards 
claim  solatium,  see  Blain  v.  Greenock  Foundry  (m). 

The  executor  of  the  deceased  cannot  bring  the  action 
although,  apparently,  he  may  continue  an  action  for 
damages  for  personal  injury  commenced  by  the  deceased 
(Bern's  Executory.  Montrose  Asylum  (n) ;  Boyce' s  Executor 
v.  McDougall  (o)  ). 

The  Court  of  Session  held  in  an  action  for  solatium 
brought  by  one  of  several  persons  having  a  title  to  sue, 
that  the  action  was  incompetent,  as  it  did  not  aver  that 
the  other  relatives  either  concurred  or  refused  to  concur 
in  the  action,  or  that  they  could  not  be  found  (Pollock  v. 
Workman  (p)  ). 

<J)  [1908]  S.  C.  444 ;  45  S.  L.  B.  340. 

(k)  Clarke  v.  Carfin  Coal  Co.  (1891),  18  E.  (H.  L.)  63.  Apparently 
the  right  is  not  extended  as  it  has  been  in  England  to  ascendant  and 
descendant  relatives  in  a  more  remote  degree,  such  as  grandparents  and 
grandchildren,  or  to  step-parents  or  step-children ;  but  see  recent  case 
o£  Fife  Coal  Co.  v.  Cooper,  [1907]  S.  C.  564  ;  44  S.  L.  R.  402,  where  a 
"  mutual  obligation  to  support "  was  held  to  exist  between  a  child  and 
her  maternal  grandfather.  The  grandfather  had  in  fact  entirely  sup- 
ported the  child,  the  father  of  the  child  not  having  been  heard  of  for 
years. 

IT)  Aitkin  v.  Gourlay,  5  F.  585.  And  see  Campbell  v.  Barclay  Curie 
&  Co.,  6  P.  371 ;  41  Sc.  L.  E.  289. 

(to)  5  P.  892  ;  40  S.  L.  R.  639. 

(n)  20  S.  859. 
,  (o)  5  P.  452. 

(p)  2  P.  354. 
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CHAPTER  VII. 


EEMOVALS     OF    ACTION;     APPLICATION     FOR 
NEW    TRIAL:    AND    APPEAL. 

We  have  now  to  consider  briefly  the  procedure  to  be 
followed  when  it  is  desired  either  to  remove  the  action 
from  the  county  court  into  the  High  Court,  for  the 
purpose  of  its  being  tried  there ;  or  when  a  new  trial 
is  desired  in  the  county  court ;  or  when  it  is  wished  to 
appeal  to  the  High  Court  upon  a  question  of  law  raised 
and  decided  in  the  county  court. 


1. As    TO    THE    POWEB   OP   REMOVAL. 

"Every  action  for  recovery  of  compensation  under 
this  Act  shall  be  brought  in  a  county  court,  but  may 
upon  the  application  of  either  plaintiff  or  defendant  be 
removed  into  a  superior  court  in  like  manner  and  upon 
the  same  conditions  as  an  action  commenced  in  a  county 
court  may  by  law  be  removed  "  (Employers'  Liability 
Act,  s.  6  (1)  )  (177). 

A  county  court  action  is  removed  into  the  High  Court 
by  writ  of  certiorari,  obtainable  from  the  High  Court  or 

Canadian  Notes. 

(177)  See  note  139,  supra,  p.  158.  As  to  the  jurisdiction  of  oounty 
courts,  see  B.  S.  0.,  1897,  c.  55,  s.  22  et  seq. ;  9  Edw.  7  (Ont.),  c.  28, 
ss.  20,  21 ;  B.  S.  M.,  1902,  c.  38,  s.  60  et  seq. ;  7-8  Edw.  7  (Man.),  c.  10, 
s.  2  et  seq. ;  5  Edw.  7  (B.  0.),  c.  14,  s.  22  et  seq. ;  B.  S.  N.  S.,  1900,  c. 
156,  s.  28  et  seq. ;  3-4  Edw.  7  (N.  S.),  c.  15 ;  C.  S.  N.  B.,  1903,  c.  116,  s.  9 
(■/  seq. 

As  to  removal  or  transfer  to  the  High  Court,  see  R.  S.  0.,  1897,  c.  55, 
s.  24  et  seq.,  s.  30  et  seq.,  and  9  Edw.  7  (Ont.),  o.  28,  s.  21  (2)  et  seq. ; 
B.  S.  M.,  1902,  c.  40,  s.  90;  5  Edw.  7  (B.  0.),  c.  14,  s.  72;  B.  S.  N.  S., 
1900,  c.  156,  s.  42  et  seq. ;  Q.  S.  N,  B.,  1903,  o.  116,  ss.  69, 70. 
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a  judge  thereof  (a).  The  usual  plan  is  to  apply  upon 
affidavit  to  a  judge  or  master  (b)  in  chambers  for  an 
order  calling  upon  the  other  side  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  remove  the  action 
for  trial  into  the  High  Court,  upon  the  ground  that  it  is 
a  proper  case  to  be  tried  in  the  High  Court.  If  this  order 
nisi  is  granted  it  operates,  if  the  judge  or  master  so 
directs,  as  a  stay  of  all  proceedings  in  the  county  court, 
and  the  county  court  judge  shall  adjourn  the  hearing  of 
the  action  from  time  to  time  until  the  order  for  removal 
is  made  or  finally  refused  (c). 

This  application  should  be  made  some  days  before 
the  time  fixed  for  the  hearing  of  the  case  in  the  county 
court,  for  if  the  order  is  not  lodged  in  the  county  court 
two  clear  days  before  the  day  of  trial  the  party  obtain- 
ing it  may  be  ordered  by  the  county  court  judge  to 
pay  the  costs  occasioned  by  the  adjournment  (d).  The 
order  for  the  writ  of  certiorari  to  issue  may  be  made 
absolute  in  the  first  instance.  If  a  rule  absolute  has 
been  obtained  ex  parte  and  is  not  lodged  by  the  party 
who  obtains  it  with  the  registrar  of  the  county  court 
two  clear  days  before  the  day  of  the  trial,  he  incurs  the 
same  liability  to  pay  the  costs  of  the  day  of  trial  as  in 
tbe  case  of  the  issue  of  the  rule  nisi  (e).   ' 

Where  the  High  Court,  or  a  judge  or  master  thereof, 
refuses  the  application  for  the  writ  of  certiorari,  no 
other  court,  judge,  or  master  must  grant  the  writ. 
The  party  whose  application  is  refused  may,  however, 

(a)  51  &  52  Vict.  c.  43,  s.  126.  The  section  says,  "  by  writ  of  certiorari 
or  otherwise."  It  is  doubtful  what  these  words  "  or  otherwise  "  refer 
to.  It  has  been  suggested  that  they  may  mean  by  mere  order.  We 
know  of  no  case  where  an  action  has  been  removed  in  this  manner. 

(b)  A  master  has  jurisdiction  by  virtue  of  the  Rules  of  the  Supreme 
Court,  Order  LIV.,  r.  12,  but  a  district  registrar  has  no  such  juris- 
diction, Order  XXXV.,  j.j.  6.  The  reason  for  this  is  that  there  is  no 
"cause  or  matter  proceeding  in  the  district  registry"  within  the 
meaning  of  the  order. 

(c)  County  Court  Act,  1888,  s.  129. 

(d)  Ibid. 

(e)  Ibid.,  s.  130. 
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appeal,  or  may  apply  a  second  time  to  the  court,  or  a 
judge  or  master  on  different  grounds  (/). 

Terms  may  be  imposed  upon  the  party  applying  for 
the  writ  as  to  payment  of  costs,  giving  security,  or 
otherwise  (g).  The  usual  terms  are,  if  there  is  any 
question  as  to  the  solvency  of  the  party  applying,  to 
order  security  for  costs,  or,  at  all  events,  such  addi- 
tional costs  as  may  be  occasioned  by  the  trial  taking 
place  in  the  High  Court,  to  be  given. 

The  application  may,  indeed  it  should,  be  made  in 
chambers  (h).  The  affidavit  must  be  headed  in  the 
High  Court,  but  not  in  any  cause  or  matter  (*),  and 
ought  to  contain  the  grounds  upon  which  the  applicant 
relies  as  a  justification  for  asking  for  the  removal. 

General  Grounds  for  Removal  of  Action. — The  usual 
ground  of  application  is,  that  difficult  questions  of  law 
are  likely  to  arise  at  the  trial  which  cannot  be  satis- 
factorily dealt  with  in  the  county  court  (k). 

Although  not  absolutely  essential  (I),  it  is  always 
better  to  set  out  what  the  "  difficult  questions  of  law  " 
apprehended  to  arise  are.  In  any  event  they  must  be 
brought  to  the  notice  of  the  judge,  or  master  to  whom 
the  application  is  made. 

A  great  reluctance  has  been  manifested  by  the  judges 
and  masters  to  granting  writs  of  certiorari  in  employers' 
liability  actions. 

The  case  of  Munday  v.  Thames  Ironworks  Co.  (m) 
furnishes  a  good  example  of  such  reluctance.  In  this 
case  an  application  was  made  by  the  plaintiff  for  a 
certiorari    to    remove    his    action    brought    under    the 

(/)  County  Court  Act,  1888,  s.  132. 
\g)  Ibid.,  s.  126. 

(h)  Bowen  v.  Evans,  3  Exch.  111. 
(i)  See  form  of  affidavit  in  Appendix  F. 

(h)  See  Longbottom  v.  Longbottom,  8  Exoh.  203 ;  22  L.  J.  Q.  B.  74  ; 
Bees  v.  Williams,  7  Exoh.  51. 
(I)  GolMng  v.  Cauldwell,  2  L.  M.  &  P.  175. 
(m)  10  Q.  B.  D.  59 ;  52  L.  J.  Q.  B.  119 ;  47  L.  T.  351. 
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Employers'  Liability  Act  in  the  county  court,  into  the 
High  Court,  upon  the  grounds  that  he  believed 
the  notice  given  under  the  Act  might  prove  to  be 
defective ;  that  the  defendant  was,  in  his  opinion,  liable 
to  him  both  at  common  law  and  under  the  Act;  that 
he  desired  to  pursue  both  remedies,  and  to  remove  the 
action  from  the  county  court  that  it  might  be  consoli- 
dated with  an  action  contemporaneously  commenced  in 
the  High  Court;  and  that  his  legal  advisers  believed 
that  questions  as  to  the  character  of  the  negligence, 
the  applicability  of  the  Act,  the  sufficiency  of  the 
notice,  and  other  questions  on  which  the  liability  of  the 
defendant  depended,  were  of  considerable  complexity 
and  legal  difficulty.  This  application  was  refused, 
Manistt,  J.,  in  giving  his  judgment,  saying :  "  The 
first  question  is,  whether  on  the  facts  brought  before 
us  we  ought  to  adhere  to  the  rule,  or  to  treat  the  case 
as  an  exception  and  grant  a  certiorari  to  remove  it. 
I,  myself,  should  be  slow  to  remove  an  action,  unless 
under  such  special  circumstances  as  are  not  very  likely 
to  arise  in  cases  of  this  kind,  but  which  may  arise 
exceptionally.  I  think  that  in  the  majority  of  cases 
such  an  affidavit  as  that  brought  before  us  could  be 
made.  It  could  in  almost  every  case  be  said  that  difficult 
questions  may  arise  on  s.  1.  There  must  be  scientific 
evidence  and  witnesses.  But  this  must  have  been  con- 
templated by  the  legislature;  yet,  in  saying  the  action 
shall,  as  a  rule,  be  brought  in  the  county  court,  the 
legislature  has  shown  that  it  deems  the  county  court  a 
competent  tribunal  to  try  such  questions.  We  should, 
in  my  opinion,  be  frustrating  a  primary  object  of  the 
legislature  if  we  allowed  such  an  action  to  be  removed, 
for  if  we  allowed  this  one  to  be  removed,  we  must  allow 
all  similar  ones  to  be  removed  also.  We  do  not  take 
into  consideration  the  object  of  the  plaintiff  in  applying 
to  us,  viz.  to  get  the  actions  in  the  county  court  and 
High  Court  consolidated ;  that  is,  to  my  mind,  a  strong 
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reason  against  the  application,  for  I  doubt  whether  two 
such  actions  can  be  consolidated." 

As  to  the  latter  part  of  the  above  judgment,  whilst  it 
may  be  doubtful  whether  it  is  the  proper  procedure  to 
bring  two  distinct  actions  when  it  is  wished  to  claim  at 
common  law  and  under  the  Employers'  Liability  Act, 
the  separate  claims  are  clearly  capable  of  being  made 
and  tried  together  in  the  same  action  (n). 

In  the  year  1894,  in  the  case  of  Potter  v.  Great 
Western  Colliery  Co.  (o),  an  action  under  the  Employers' 
Liability  Act  was  removed  into  the  High  Court  by  the 
defendants,  upon  the  grounds  that  it  involved  difficult 
questions  of  law,  upon  which  the  Court  of  Appeal  had 
already  differed  from  a  Divisional  Court,  that  the  defen- 
dants would  treat  it  as  a  test  case  binding  them,  if  it 
should  be  decided  against  them,  to  pay  a  large  amount 
of  compensation  to  a  number  of  workmen  injured  in  the 
same  accident,  and  would  also  pay  in  any  event  the  extra 
costs  incurred  by  the  trial  in  the  High  Court. 

This  last  term,  viz.  that  if  an  employer's  liability  action 
is  removed  into  the  High  Court  at  the  instance  of  the 
defendant,  he  should  pay  in  any  event  the  extra  costs 
thus  occasioned,  has  been  assented  to  as  a  condition  of 
removal  upon  several  occasions. 

Where  a  defendant  has  removed  a  case  by  certiorari, 
the  plaintiff  is  not  bound  to  follow  it.  If  he  does  not,  the 
defendant  cannot  sign  judgment  against  him,  or  recover 
the  costs  of  the  certiorari  (p). 

After  the  action  has  been  removed,  the  proceedings 
are  henceforth  conducted  according  to  the  High  Court 
practice  (q). 

(m)  In  a  case  of  Larbey  and  Others  v.  Greenwood  (only  reported  in 
Times  Newspaper,  July  23rd,  1885),  the  action  brought  in  the  county 
court  under  the  Employers'  Liability  Act,  was  removed  by  certiorari 
for  the  purpose  of  a  common  law  claim  being  added  to  it,  which  was 
done,  and  the  same  thing  has  been  done  in  other  cases. 

(o)  10  T.  L.  B.  380. 

(j?)  Garton  v.  Great  Western  Bail.  Co.,  1  El.  &  El.  258 ;  28  L  J 
Q. B.  103. 

(g)  Davies  v.  Williams,  13  Ch.  D.  550. 
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Only  One  Way  to  Remove  Action  into  High  Court  — 

The  procedure  by  certiorari  is,  it  is  believed,  the  only 
way  in  which  an  action  under  the  Employers'  Liability 
Act  can  be  removed.  A  defendant  cannot  object  to  the 
jurisdiction  of  the  court  under  s.  62  of  the  County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  even  though  willing  to 
give  the  security  mentioned  in  that  section,  and  although 
the  judge  may  certify  that  an  important  question  of  law 
or  fact  is  likely  to  arise  (»•).  The  reason  for  this  is,  that 
the  jurisdiction  being  especially  given  in  these  actions 
to  the  county  courts,  and  the  only  power  given  in  the 
Employers'  Liability  Act  being  to  remove  "  into  a 
superior  court  in  like  manner  and  upon  the  same  con- 
ditions as  an  action  commenced  in  a  county  court  may 
by  law  be  removed"  (s.  6  (1)  ),  prevents  the  jurisdiction 
of  the  county  court  from  being  ousted,  save  only  in  the 
case  of  the  removal  of  the  action,  i.e.  removal  by  certiorari. 
The  High  Court  and  the  Court  of  Appeal  have  power 
to  grant  costs  to  a  successful  applicant  for  a  writ  of 
certiorari  (s). 

Removal  in  Scotland. — An  employer's  liability  action 
could  be,  and  often  was,  removed  from  the  Sheriff  Court 
to  the  Court  of  Session  for  the  purpose  of  its  being  tried 
by  a  jury,  and  when  so  removed  it  was  subject  to  the 
condition  as  to  expenses  set  forth  in  s.  9  (2)  of  the  Sheriff 
Court  Act,  1877  (t). 

When  an  action  was  removed  into  the  Court  of  Session 
it  was  in  the  same  position,  as  regards  the  question 
whether  it  should  be  sent  to  proof  or  jury  trial,  as  an 
action  originally  commenced  in  the  Court  of  Session  (m), 
but  see  now  infra. 

(r)  B.  v.  Judge  of  City  of  London  Court,  [C.  A.]  14  Q.  B.  D.  905 ; 
54  L.  J.  Q.  B.  330  ;  52  L.  T.  (N.S.)  537 ;  33  W.  E.  700.  This  case  was 
decided  upon  the  corresponding  section  of  the  County  Courts  Act,  1856 
(19  &  20  Vict.  c.  108),  s.  39. 

(s)  The  Queen  v.  Woodhouse  and  Others,  95  L.  T.  399. 

(t)  Kane  v.  Singer  Manufacturing  Co.,  6  P.  658 ;  41  S.  L.  E.  571, 

(w)  Vallery  v.  McAPpine  and  Sons,  42  S.  L.  E.  535. 
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Special  Provisions  as  to  Removal  of  Actions  in 
Scotland.— It  is  now  provided  by  s.  14  of  the  Work- 
men's Compensation  Act,  1906,  that  no  action,  brought 
by  a  workman  in  the  Sheriff  Court,  against  his  employer 
for  injury,  caused  by  accident,  arising  out  of  and  in  the 
course  of  the  employment  under  the  Employers'  Liability 
Act,  1880,  or  alternatively  at  common  law,  or  under  the 
said  Act,  shall  be  removed  under  that  Act,  or  otherwise 
to  the  Court  of  Session,  nor  shall  it  be  appealed  to  the 
Court  of  Session  otherwise  than  by  appeal  on  a  question 
of  law. 


2. As    TO    PoWEE    OF    OBTAINING   A   NEW    TeIAL. 

Every  application  for  a  new  trial,  save  where  the 
High  Court  is  asked  to  grant  one  upon  the  ground  of 
misdirection,  must  be  made  to  the  judge  of  the  county 
court  in  which  the  action  was  tried.  The  judge  has 
general  power  in  every  case  whatever  to  order  a  new 
trial  upon  such  terms  as  he  may  think  just,  and  to  stay 
proceedings  pending  such  new  trial  (x). 

The  Usual  Grounds  of  Application  for  a  New  Trial. — 

These  are : 

(a)  That  the  verdict  is  against  the  weight  of  the 

evidence ; 

(b)  That  the  damages  are  excessive  or  inadequate ; 

(c)  That  there  was  misconduct  on  the  part  of  the  jury ; 

(d)  That  fresh  evidence  has  come  to  light ; 

(e)  That  there  was  misdirection  or  improper  reception 

or  rejection  of  evidence  at  the  trial. 

(a)  Verdict  against  Weight  of  Evidence. 

The  judge  of  a  county  court,  in  considering  each 

application,  must  be  guided  by  the  same  principles  as 

govern  the  High  Court  in  the  consideration   of    like 

(x)  County  Court  Aot,  1888,  s.  93. 
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applications  (y)  (178).  Thus,  the  right  to  grant  a  new  trial 
upon  the  ground  that  the  verdict  is  against  the  weight 
of  evidence  is  not  an  absolute  right,  but  only  a  right  to 
be  exercised  subject  to  the  rule  laid  down  by  the  High 
Court,  as  to  the  reasons  which  are  in  law  sufficient  to 
justify  it.  This  rule  has  been  laid  down  as  follows : 
That  a  verdict  of  a  jury  cannot  be  disturbed  upon  the 
ground  that  it  is  against  the  weight  of  evidence,  unless 
the  court  is  clearly  of  opinion  that,  having  regard  to  all 
the  circumstances,  it  is  one  which  no  reasonable  man 
could  reasonably  have  given  (z).  The  mere  fact  that  the 
judge  who  tried  the  case  with  a  jury  would  have  decided 
the  other  way  is  no  sufficient  reason  for  granting  a  new 
trial.  If  there  is  a  question  of  fact  left  to  the  jury,  and 
they  have  reasonably  answered  it,  their  verdict  cannot  be 
disturbed  (a)  (179). 

(b)   That  the  Damages  are  Excessive  or  Inadequate. 

The  same  rule  has  been  laid  down  where  the  new  trial 

is  moved  for  on  the  ground  of  excessive  or  inadequate 

damages.    Damages  are  essentially  a  question  for  a  jury. 

As  to  when  a  new  trial  may  be  granted  upon  the  ground 

(y)  Murtagh  v.  Barry,  24  Q.  B.  D.  632 ;  59  L.  J.  Q.  B.  388 ;  38  W.  R.  526. 

(z)  Metropolitan  Bail.  Co.  v.  Wright,  11  App.  Cas.  152 ;  55  L.  J.  Q.  B. 
399 ;  explaining  Solomon  v.  Bittom,  8  Q.  B.  D.  176 ;  Johnstone  v.  Great 
Western  Bail.  Co.,  [1904]  2  K.  B.  250 ;  73  L.  J.  K.  B.  568  ;  91  L.  T.  157 ; 
20  T.  L.  R.  455. 

(a)  See  the  judgment  of  Lord  Halsbuby,  in  Jones  v.  Spencer,  77  L.  T. 
536 ;  explaining  Metropolitan  Bail.  Co.  v.  Wright,  supra. 

Canadian  Notes. 

(178)  Hutchins  v.  British  Columbia  Copper  Co.,  9  B.  0.  B.  535. 

(179)  The  Supreme  Court  of  Canada  have  determined  that  before 
interfering  with  the  findings  of  a  jury  "the  court  must  he  satisfied 
that  the  finding  is  one  which  the  jury,  viewing  the  whole  evidence, 
could  not  properly  find  "  :  McKelvey  v.  Le  Boi  Mining  Co.,  32  S.  C.  K. 
664,  at  p.  676 ;  Wabash  Bailroad  Co.  v.  Misener,  12  O.  L.  E.  71 ;  38 
S.  C.  R.  94;  6  C.  By.  C.  70;  and  see  Paquette  v.  Bideau  Skating  Club, 
1  0.  W.  N.  108 ;  Mclntyre  v.  HolUday,  18  Man.  B.  535 ;  McDougall  v. 
Ainslie  Mining  and  Bail.  Co.,  42  N.  S.  R.  226;  King  v.  Toronto  Bail. 
(1908),  A.  C.  260 ;  7  C.  By.  C.  408.  In  Jamieson  v.  Harris,  35,iS.  0.  R. 
625,  a  new  trial  was  ordered  on  the  ground  that  the  jury's  answers 
to  the  twenty-five  questions  submitted  did  not  clearly  include  a  finding 
that  negligence  or  want  of  care  was  the  direct  and  proximate  cause  of 
the  accident,  and  the  number  of  questions  might  have  caused  confusion. 
See,  however,  Scott  v.  Fernie  Lumber  Co.,  11  B.  C.  R.  91. 
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that  they  are  excessive,  Lord  Eshbr  has  laid  down  the 
rule  thus  (b) : 

"  If  the  court,  when  they  have  heard  and  considered 
all  the  facts  and  circumstances  of  the  case,  can  come 
only  to  this  conclusion — we  think  that  the  damages  are 
larger  than  we  should  have  given,  but  we  cannot  say 
that  they  are  so  large  that  no  reasonable  men  ought  to 
have  given  them — in  that  case  the  court  will  not  inter- 
fere ;  but  if  the  damages  are  so  large  that  no  reasonable 
men  ought  to  have  given  them  as  damages,  the  court 
ought  to  interfere  "  (c)  (180). 

(6)  Praed  v.  Graham,  24  Q.  B.  D.  53 ;  59  L.  J.  Q.  B.  230. 

(c)  It  was  formerly  held  that  the  court  had  power  to  reduce  the 
damages  if  it  thought  them  excessive,  with  the  consent  of  the  plaintiff 
only  (Belt  v.  Lowes,  12  Q.  B.  D.  356 ;  53  L.  J.  Q.  B.  249) ;  but  it  has 
now  been  decided  that  this  is  not  so,  and  that  damages  awarded  by  a  jury 
can  only  be  reduced  when  both  parties  consent  to  this  being  done  ( Watt  v. 
Watt,  [1905]  A.  G.  115  ;  74  L.  J.  K.  B.  438  ;  21  T.  L.  R.  386.  Followed 
in  Scotland  in  Boat  v.  Scottish  Catholic  Printing  Co.,  45  S.  L.  B.  476. 

Canadian  Notes. 

(180)  It  was  laid  down  in  Allan  v.  Saioyer-Massey  Co.,  12  O.  L.  R. 
282,  at  p.  285,  that  "  a  new  trial  will  not  be  granted  on  the  ground  of 
excessive  damages  unless,  having  regard  to  all  the  circumstances  of  the 
case,  the  court  is  of  opinion  that  the  amount  is  so  large  that  no  twelve 
men  could  reasonably  have  given  it,  or  unless  the  court,  without 
imputing  perversity  to  the  jury,  comes  to  the  conclusion,  from  the 
amount  of  damages  and  the  other  circumstances,  that  the  jury  must 
have  taken  into  consideration  matters  which  they  ought  not  to  have 
considered  or  applied  a  wrong  measure  of  damages."  In  several 
instances  plaintiffs  have  been  given  the  option  of  accepting  a  reduced 
amount  of  damages  in  lieu  of  a  new  trial :  Curran  v.  Grand  Trunk 
Bail.,  25  Ont.  A.  R.  407 ;  Rombough  v.  Batch,  27  Ont.  A.  R.  32 ;  Myers 
v.  Sault  Ste.  Marie  Pulp  and  Paper  Co.,  3  O.  L.  R.  600 ;  affirmed  33 
S.  C.  R.  23;  Day  v.  Dominion  Iron  and  Steel  Co.,  36  N.  S.  R.  113; 
Bunciman  v.  Star  Line,  35  N.  B.  R.  123.  As  to  British  Columbia,  see 
Pender  v.  War  Eagle  Consolidated,  7  B.  C.  R.  162,  following  Belt  v. 
Lawes,  referred  to  in  note  (c)  above.  But  in  Hockley  v.  Grand  Trunk 
Bail,  10  O.  L.  R.  363 ;  5  C.  Ry.  C.  122,  the  Ontario  Court  of  Appeal 
followed  Watt  v.  Watt :  note  (c)  above.  In  Hesse  v.  St.  John  Bail.,  35 
N.  B.  R.  1;  30  S.  C.  R.  218,  a  new  trial  was  limited  solely  to  the 
assessment  of  damages.  In  Canadian  Pacific  Bail.  v.  Lachance,  Q.  R. 
35  S.  C.  494;  42  S.  C.  R.  205,  the  Supreme  Court  refused  to  order  a 
new  trial  or  reduction  of  damages  as  it  did  not  appear  that  the  amount 
awarded  by  the  jury  was  so  grossly  excessive  as  to  show  that  the  jurors 
had  been  influenced  by  improper  motives  or  led  into  error.  (See 
Articles  502  and  503  of  the  Quebec  Code  of  Civil  Procedure.) 

In  Woods  v.  Toronto  Bolt  and  Forging  Co.,  11  O.  L.  R.  216,  and 
Muma  v.  Canadian  Pacific  Bail.,  14  O.  L.  R.  147  ;  6  C.  Ry.  C.  444,  the 
plaintiffs  were  confined  to  such  damages  as  were  recoverable  under  the 
Workmen's  Compensation  Act.  As  to  insufficiency  of  damages,  see  Currie 
v.  St.  John  Bail,  36  N.  B.  R.  194 ;  3  C.  Ry.  C.  280. 
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The  same  rule  has  been  propounded  in  Scotland  by 
the  Lord  President  (Lord  Ddnedin)  {Casey  v.  United 
Collieries,  Limited  (d)  ). 

If,  in  an  application  for  a  new  trial  upon  the  ground 
that  the  damages  are  inadequate,  it  can  be  shown  that 
the  jury  cannot  have  applied  their  minds  to  the  real 
question,  but  must  have  omitted  some  of  the  elements  of 
damage  proved,  or  have  clearly  come  to  a  compromise 
founded,  probably,  not  on  damage  sustained,  but  on  the 
question  of  liability,  these  are  good  reasons  for  granting 
a  new  trial  (e). 

(c)  Misconduct  of  Jury. 

Misconduct  on  the  part  of  a  jury,  raising  even  a  sus- 
picion that  the. verdict  has  been  prompted  by  improper 
motives,  is  a  ground  for  new  trial  (/)  (181). 

(d)  Discovery  of  Fresh  Evidence. 

That  fresh  evidence  has  come  to  light  since  the  trial  is 
not  per  se  a  reason  for  granting  a  new  trial.  If,  however, 
the  party  applying  can  show  that  he  could  not,  using  due 
diligence,  have  procured  this  evidence  at  the  time  of  the 
trial,  and  that  the  new  evidence  is  such  as  would  in  all 
probability  have  caused  the  verdict  to  be  given  the  other 
way,  he  shows  good  reason  for  a  new  trial.  Even  in  such 
a  case  the  application,  if  granted,  is  generally  subject  to 
terms  (g)  (182). 

((f)  [1907]  S.  C.  690;  44  S.  L.  E.  522. 

(e)  See  Phillips  v.  London  and  South  Western  Rail.  Co.,  5  Q.  B.  D. 
78  ;  48  L.  J.  Q.  B.  673  ;  42  L.  T.  10 ;  28  W.  R.  10 ;  Falvey  v.  Stanford, 
L.  B.  10  Q.  B.  54. 

(f)  Morris  v.  Vivian,  10  M.  &  W.  137. 

(g)  Anderson  v.  Titmas,  36  L.  T.  711. 

Canadian  Notes. 

(181)  In  Pudsey  v.  Dominion  Atlantic  Bail.,  27  N.  S.  B.  498;  25 
S.  C.  B.  691,  a  new  trial  was  ordered  on  the  ground  that  the  jury  had 
not  properly  answered  some  of  the  questions  submitted. 

(182)  In  Howarth  v.  McGugan,  23  0.  B.  396,  the  court  refused  to 
order  a  new  trial  as  the  new  evidence  was  merely  corroborative. 
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(e)  Misdirection. 
If  there  has  been  misdirection,  or  improper  reception 
or  rejection  of  evidence,  by  the  county  court  judge,  there 
is  a  right  of  appeal  to  the  High  Court.  This  course 
is  usually  adopted  to  remedy  the  mistake.  Where  the 
mistake  has  been  so  clear  that  upon  being  pointed  out 
to  the  county  court  judge  he  cannot  but  recognise  it,  the 
application  may  conveniently  be  made  to  him,  and  he  has 
jurisdiction  to  grant  it  (183). 

Application  when  Made. — The  application  for  a  new 
trial  may  be  made  on  the  day  of  trial  if  both  parties  are 
present.  If  not  made  then,  it  must  be  made  at  the  first 
court  held  after  the  expiration  of  twelve  clear  days  from 
the  day  of  the  trial.  In  this  latter  case  the  party  apply- 
ing must,  seven  clear  days  before  the  holding  of  the  court, 
give  a  written  notice  of  the  application,  and  of  the  grounds 
thereof,  to  the  registrar  of  the  court,  and  to  the  other 
party  or  parties  to  the  action  (h). 

It  will  be  noticed  that  this  may  allow  to  a  dissatisfied 
party  only  four  days  within  which  to  decide  whether  or 
not  he  will  apply  for  a  new  trial. 

The  county  court  judge  may  extend  the  time  for  giving 
notice  or  for  applying  for  a  new  trial  (i). 

The  notice  of  application  for  a  new  trial  is  no  stay  of 
proceedings  unless  the  judge  so  orders  (k).    In  granting  a 

(h)  County  Court  Rules,  1903—1906,  Order  XXXI.,  r.  1, 
(i)  Order  LIV.,  r.  12. 
(k)  Order  XXXI.,  r.  1. 

Canadian  Notes. 

(183)  See  Brermer  v.  Toronto  Bail,  13  0.  L.  R.  423 ;  15  O.  L.  R.  195  ; 
40  S.  0.  R.  540 ;  Street  v.  Canadian  Pacific  Bail.,  18  Man.  R.  334.  In 
Loughead  v.  Collingtuood  Shipbuilding  Co.,  16  0.  L.  R.  64,  a  new  trial 
was  ordered  for  improper  admission  of  evidence  which  occasioned 
"  substantial  wrong  or  miscarriage  "  within  the  meaning  of  Consoli- 
dated Rule  785.  In  Hillyer  v.  Wilkinson  Plough  Co.,  9  0.  L.  R.  711, 
a  new  trial  was  ordered  on  the  ground  that  the  findings  read  with 
the  judge's  direction  did  not  establish  that  the  negligence  found  was 
the  cause  of  the  plaintiff's  injuries.  In  Griffiths  v.  Hamilton  Electric 
Light  and  Cataract  Power  Co.,  6  0.  L.  R.  296,  a  case  improperly  with- 
drawn from  the  jury  was  ordered  to  be  re-tried ;  and  see  McDonald  v. 
Mayor  of  St.  John,  24  N.  B,  R,  370, 
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new  trial,  the  judge  may  make  it  a  condition  that  the 
second  trial  shall  take  place  before  a  jury,  although  the 
former  one  did  not  (Z). 

When  a  new  trial  has  been  granted,  either  party  can 
demand  a  jury,  although  the  first  trial  did  not  take  place 
before  a  jury  (m) ;  but  it  must  be  borne  in  mind  that, 
in  employers'  liability  actions,  fifteen  days'  notice  of  the 
requirement  of  a  jury  must  be  given. 

Where  an  application  for  a  new  trial  is  granted,  the 
costs  of  the  first  trial  abide  the  event  of  the  second,  unless 
otherwise  ordered. 

Appeal  from  Judge's  Decision. — For  the  first  time 
under  the  County  Courts  Act  of  1888,  an  appeal  lies  to 
the  High  Court  from  the  decision  of  a  county  court  judge 
granting  or  refusing  to  grant  a  new  trial. 

Under  no  one  of  the  previous  County  Court  Acts  was 
an  appeal  given  in  common  law  matters  in  any  inter- 
locutory proceeding.  It  was  decided  by  the  High  Court 
in  the  year  1887  (;;)  that  a  motion  for  a  new  trial  before 
a  county  court  judge  was  an  interlocutory  proceeding, 
and  consequently,  that  there  was  no  appeal  from  it. 

By  s.  18  of  the  County  Courts  Equitable  Jurisdiction 
Act,  1865  (28  &  29  Viet.  c.  99),  an  appeal  was  given  from 
the  determination  of  a  county  court  judge  in  equitable 
matters  (s.  18).  It  was  held,  upon  the  wording  of  this 
statute,  that  it  gave  an  appeal  in  all  interlocutory  matters 
of  an  equitable  nature  (o).  Then  came  the  County  Courts 
Act  of  1888  (51  &  52  Vict.  c.  43),  a  consolidating  Act, 
which,  by  s.  120,  gives  a  right  of  appeal  "  in  any  action 
or  matter." 

Upon  these  words  it  was  held,  in  the  case  of  Dingor  v. 
Matthews  (p),  in  analogy  to  the  decision  on  the  words  of 

(0  Order  XXXI.,  r.  2. 

(m)  Ford  v.  Taylor,  3  C.  P.  D.  21. 

(m)  Jacobs  v.  Dawkes  and  Others,  56  L.  J.  Q.  B.  4&S. 

(o)  Jonas  v.  Long,  20  Q.  B.  P.  561 ;  57  L.  J.  Q.  B.  298. 

(p)  65  L.  T.  748  n. 
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the  previous  Act,  that  the  wording  of  the  section  (s.  120) 
being  in  substance  the  same  as  that  of  the  previous  Act, 
gave  an  appeal  in  all  interlocutory  matters,  both  in 
common  law  and  equity,  and  consequently  that  an 
appeal  lay  from  the  refusal  of  a  county  court  judge  to 
gr/ant  a  new  trial.  This  case  was  followed  and  approved 
in  the  case  of  Pole  v.  Bright  (q). 

For  the  same  reasons  it  was  decided  in  Murtagh  v. 
Barry  (r)  that  there  was  an  appeal  from  the  decision  of 
a  county  court  judge  granting  a  new  trial  at  the  instance 
of  the  person  otherwise  entitled  to  retain  the  verdict  or 
judgment. 

In  How  v.  London  and  North  Western  Bail.  Co.  (s), 
it  was,  however,  laid  down  that  this  right  of  appeal  was 
confined  to  the  case  of  a  wrong  determination  in  law  on 
the  part  of  the  county  court  judge ;  and  that  where  the 
right  rule  of  law  was  applied  by  the  judge  to  the  facts, 
and  to  the  consideration  of  the  question  whether  a  new 
trial  should  or  should  not  be  granted,  there  was  no 
appeal  from  his  decision  (t). 

It  is  in  the  power  of  the  court  on  an  appeal  by  a 
plaintiff  from  an  order  for  a  new  trial  to  order  judgment 
to  be  entered  for  the  defendant  (Briant  v.  North  Metro- 
politan Tramways  Go.  (»)  ). 


3. — As  to  the  Power  op  Appeal  (184). 

In  any  action  under  the  Employers'  Liability  Act, 
where  the  damages  claimed  exceed  £20  (except  in  a  case 

(2)  [1892]  1  Q.  B.  603  ;  61  L.  J.  Q.  B.  139. 

(V)  24  Q.  B.  D.  632 ;  59  L.  J.  Q.  B.  388  ;  ante,  p.  203. 

(s)  [1892]  1  Q.  B.  391 ;  61  L.  J.  Q.  B.  368 ;  66  L.  T.  398  ;  40  W.  B.  44. 

(t)  For  form  of  notice  of  application  for  new  trial,  see  Appendix  K. 

(u)  6  T.  L.  E.  396. 

Canadian  Notes. 

(184)  The  praetioe  and  procedure  in  regard  to  appeals,  transfer  of 
actions,  etc.,  varies  in  the  different  provinces.  See  the  Judicature, 
County  Court,  and  similar  Aots,  and  see  p.  158,  note  139,  and  Statutes 
cited,  p.  196,  npte  177.   As  to  appeals  to  the  Supreme  Court  of  Canada, 
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where  the  parties  have  agreed  beforehand  not  to  appeal), 
either  party  to  the  action  has  a  right  to  appeal  to  the 
High  Court,  if  he  is  dissatisfied  with  the  determination 
or  direction  of  the  judge  in  point  of  law,  or  upon  the 
admission  or  rejection  of  any  evidence  (x). 

Appeal  only  on  Law. — It  must  always  be  remembered 
that  this  appeal  to  the  High  Court  is  only  upon  a  question 
of  law  or  equity,  or  as  to  the  admission  or  rejection  of 
any  evidence,  and  at  the  instance  of  the  party  aggrieved. 
There  is  no  appeal  on  questions  of  fact.  At  the  trial  or 
hearing  of  the  action  or  matter,  the  judge,  at  the  request 
of  either  party,  must  make  a  note  of  any  question  of  law 
raised  at  such  trial  or  hearing,  and  of  the  facts  in  evidence 
in  relation  thereto,  and  of  his  decision  thereon,  and  of  his 
decision  of  the  action  or  matter  (y). 

The  judge  is  not  bound  to  take  a  note  unless  a  point 
of  law  is  definitely  raised  before  him,  and  he  is  asked 
specifically  to  take  a  note  of  it  (2). 

It  is  a  condition  precedent  to  the  right  of  appeal 
that  the  question  on  which  it  is  wished  to  appeal  should 
have  been  raised  before  the  county  court  judge  (a). 
This  was  decided  under  similar  words  in  the  old  County 
Court  Acts  (&),  and  more  recently  with  reference  to  the 
words  of  s.  120  of  the  present  Act  (c). 

(x)  County  Courts  Act,  1888,  s.  120. 

(y)  Ibid. 

(2)  R.  v.  Judge  of  City  of  London  Court  (1894),  70  L.  T.  595. 

(a)  Smith  v.  Baker,  [1891]  A.  C.  325 ;  60  L.  J.  Q.  B.  683  ;  65  L.  T.  467- 

(6)  See  Rhodes  v .  Liverpool  Investment  Co.,  4  C.  P.  D.  425  ;  Clarkson 
v.  Musgrave,  9  Q.  B.  D.  386  ;  51  L.  J.  Q.  B.  525 ;  31  W.  B.  47. 

(c)  In  a  case  decided  upon  like  words  in  s.  6  of  the  County  Courts  Act, 
1875  (Seymour  v.  Coulson,  5  Q.  B.  D.  359  ;  49  L.  J.  Q.  B.  604 ;  28  W.  R. 
644),  where,  although  the  county  court  judge  had  not  been  requested  to 
take  a  note  of  the  point  of  law,  it  appeared  from  the  notes  which  the 

Canadian  Notes. 

see  Supreme  Court  Act,  B.  S.  Canada,'  1906,  c.  139,  s.  35  et  segr.  The 
Supreme  Court  will  not  ordinarily  reverse  concurrent  findings  of  fact 
by  two  Provincial  Courts :  George  Matthews  Co.  v.  Bouchard,  28  S.  C.  B. 
580 ;  or  decisions  as  to  procedure  :  Toronto  Rail.  v.  Balfour,  2  C.  Ry.  C. 
314, 325, 330 ;  32  S.  C.  E.  239. 

E.L.  P 
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The  point  of  law  must  be  raised  at  or  immediately 
after  the  trial.  Where  a  point  of  law  was  raised,  with 
a  request  that  the  judge  should  take  a  note  of  it,  an 
hour  and  a  half  after  the  trial  was  concluded  it  was 
held  to  be  too  late  (d).  The  judge  is  required  to  take 
a  note  not  only  of  the  point  of  law  raised,  but  of  the 
evidence  relating  thereto,  without  which  the  point  of 
law  might  be  unintelligible,  and  of  his  decision  on  such 
point,  and  he  may  append  his  own  observations  to  the 
notes  of  the  evidence  (e). 

Following  the  case  of  Seymour  v.  Coulson,  ante,  p.  209, 
it  has  been  decided  more  than  once  by  a  Divisional 
Court  that  a  request  to  the  judge  to  take  a  note  of  the 
point  of  law,  is  not  a  condition  precedent  to  appeal, 
though  the  raising  of  the  point  of  law  at  the  trial  is. 
If  the  notes  of  the  judge  are  not  produced,  the  court 
has  jurisdiction,  under  the  Eules  of  the  Supreme  Court, 
Order  59,  r.  8,  if  satisfied  that  the  question  of  law 
was  raised  at  the  trial,  to  hear  the  appeal  on  other 
evidence  (/). 

Although  it  is  absolutely  necessary  that  the  point  of 
law  on  which  it  is  wished  to  appeal  should  be  raised  at 
the  trial,  it  has  been  decided  that,  if  the  party  wishing 
to  raise  it  makes  an  application  to  the  county  court 
judge  for  a  new  trial  upon  this  ground,  and  is  refused, 

judge  had  taken  that  the  point  of  law  appeared  in  them,  and  was 
necessarily  decided  by  him,  the  Court  of  Appeal  having  before  it  the 
material  in  the  notes  necessary  to  enable  it  to  determine  the  point, 
decided  that  it  could  entertain  the  appeal,  notwithstanding  that  the 
point  was  not  raised  at  the  trial  by  the  party  appealing  upon  it.  Beett, 
L.J.,  in  his  judgment  says :  "I  do  not  think  that  the  request  is  a 
condition  precedent  to  the  right  of  appeal."  This  case  will  only  be  of 
importance  in  the  somewhat  unusual  circumstances  of  the  judge  making 
a  note  of  the  point  of  law,  and  of  the  evidence  relating  thereto,  without 
having  been  asked  to  do  so,  but  it  is  certainly  an  authority  for  saying 
that  the  request  is  not  a  condition  preoedent  in  every  state  of 
circumstances. 

(d)  Pierpomt  v.  Cartwright,  5  C.  P.  D.  139. 

(e)  Clifford  v.  Thames  Ironworks  Co.,  [1898]  2  Q.  B.  114. 

(/)  Wohlegemuthe  v.  Coste,  [1899]  1  Q.  B.501;  R.  v.  Judge  of  City  of 
London  Court,  ante,  p.  209.  The  case  of  Cook  v.  Cordon,  61 L.  3.  Q.  B. 
445,  appears  to  be  overruled. 
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he  can  then  appeal  upon  the  point  of  law  although  it 
was  not  raised  at  the  trial  of  the  action  (g).  This 
seems  to  be  an  easy,  though  probably  expensive,  way 
of  getting  over  the  difficulty  otherwise  resulting  from 
the  omission  to  take  a  point  of  law  at  the  trial. 

Difficulty  in  Practice — Considerable  difficulty  has 
often  been  experienced  in  actions  under  the  Employers' 
Liability  Act  with  regard  to  obtaining  a  note  of  the 
points  of  law  raised  at  the  trial.  By  far  the  most 
usual  point  of  law  raised  in  these  actions  is  the  sub- 
mission, made  at  the  end  of  the  plaintiff's  case,  that 
there  is  no  evidence  of  liability  under  the  Act  to  be 
submitted  to  the  jury.  The  evidence  relating  to  this 
point  is,  of  course,  the  whole  of  the  evidence  that  has 
been  adduced  on  the  plaintiff's  behalf,  and  this  is  often 
very  voluminous.  If  the  judge  has  not  taken  down 
this  evidence  as  it  has  been  given,  the  alternative 
appears  to  be  offered  either  of  hearing  the  evidence 
again,  or  of  making  notes  from  memory.  Both  these 
courses  are  so  extremely  inconvenient,  that  it  is  not  an 
uncommon  practice  in  these  cases  to  ask  the  judge, 
before  the  trial  begins,  to  take  a  note  of  the  evidence  as 
it  is  given,  in  anticipation  of  this  point  of  law  being 
taken,  a  course  which  some  judges  agree  to,  and  others 
will  not.  A  late  judge  of  large  experience  was  in  the 
habit  of  signing  as  his  notes  the  notes  taken  by  the 
shorthand  writer,  a  plan  which  would  be  convenient  but 
for  the  fact  that  the  High  Court  almost  invariably 
disallows  the  cost  of  such  notes  (h). 

If  when  there  has  been  a  point  of  law  raised  at  the 
trial,  and  a  request  to  the  judge  to  take  a  note  (even 
sometimes  where  there  has  been  no  request  for  a  note, 
see  ante,  p.  209  n.),  but  for  some  reason  or  another  such 

(g)  Hcmdleyv.  London,  Edinburgh  and  Glasgow  Assurance  Co.,  [1902] 

1  K.  B.  350. 

(h)  Baker  v.  Eraser,  9  T.  L.  E.  237 ;  but  see  Barber  v.  Burt,  [1894] 

2  Q.  B.  437,  where  the  cost  of  the  shorthand  notes  was  allowed. 
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note  is  not  forthcoming  or  available  in  the  High  Court, 
such  court  may,  as  before  stated,  hear  and  determine 
the  appeal  upon  any  other  evidence  or  statement  of 
■what  occurred  before  such  judge,  which  may  be  avail- 
able (i). 

This  power  given  to  the  High  Court  does  not  absolve 
the  appellant  from  performing  the  duty  now  devolving 
upon  him  of  obtaining  a  copy  or  copies  of  the  judge's 
notes  from  the  county  court  for  the  use  of  the  judges 
of  the  High  Court  (k).  This  was  decided  in  the  year 
1889,  in  the  case  of  McGrath  v.  Cartwright  {I),  where 
it  was  held  that  the  old  practice  for  the  Master  of  the 
Crown  Office  to  obtain  the  notes  from  the  county  court 
no  longer  existed ;  and  it  was  stated  to  be  the  duty  of 
the  appellant,  as  a  condition  precedent  to  the  appeal 
being  heard,  to  furnish  the  court  with  a  copy  of  the 
notes.  This  decision,  we  think,  means  no  more  than 
that  it  is  a  condition  precedent  that  the  appellant 
obtains  the  notes  if  there  are  any  to  be  obtained;  in 
other  words,  that  he  tries  to  obtain  them  from  the 
county  court.  If  it  meant  more  than  this,  it  is  certainly 
inconsistent  with  the  later  case  decided  in  the  year  1899 
of  Wohlegemuthe  v.  Coste,  ante,  p.  210,  and  cannot  be 
now  regarded  as  good  law. 

Any  party  who  wishes  to  have  the  judge's  notes  for 
the  purpose  of  enabling  him  to  make  up  his  mind 
whether  to  appeal  or  not  may  now  obtain  a  copy  before 
he  gives  his  notice  of  appeal  (m). 

If  the  amount  claimed  is  less  than  £20,  the  leave  of 
the  county  court  judge  to  appeal  must  be  obtained,  and 
the  judge  may,  in  granting  such  leave,  impose  terms 
upon  the  appellant  (n).    Where  the  plaintiff  has  lost  the 

(i)  R.iS.  C.,  Order  LIX.,  r.  8. 

(k)  County  Courts  Act,  1888,  s.  121.  See  Crown  Office  Rules,  1906, 
rr.  132—136. 

(I)  23  Q.  B.  D.  3 ;  58  L.  3.  K.  B.  331 ;  60  L.  T.  587. 
(m)  County  Courts  Act,  1888,  s.  121. 
(n)  Goodes  v.  Cluff,  13  Q.  B.  D.  694. 
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action,  and  has  applied  to  the  court  for  compensation 
under  the  "Workmen's  Compensation  Act,  1906,  s.  1  (4), 
which  has  heen  refused,  he  has  not  exercised  his  option 
under  this  Act,  so  as  to  estop  him  from  appealing  against 
the  dismissal  of  the  Employers'  Liability  action.  In 
the  opinion  of  a  Divisional  Court  (Alverstone,  L.C.J., 
and  Wells,  J.),  he  is  entitled  to  appeal  against  both 
decisions,  notwithstanding  the  decision  of  the  Court 
of  Appeal  in  Edwards  v.  Godfrey  (o).  With  this  case, 
however,  must  be  carefully  compared  that  of  Xeale  v. 
Electric  Ordnance  Accessories  Co.  (p),  in  which  the 
Court  of  Appeal  held  (without  saying  whether  Isaacson's 
Case  was  rightly  decided)  that,  where  the  unsuccessful 
plaintiff  in  an  action  for  personal  injury  applied  to  the 
court  for  compensation,  and  was  awarded  compensation, 
he  had  exercised  his  option  and  could  not  afterwards 
appeal  against  the  verdict  in  the  action.  The  fact  that 
the  plaintiff  was  an  infant  suing  through  his  next  friend 
was  held  to  make  no  difference,  for  the. application  for 
compensation  must  be  regarded  as  a  step  in  the  action. 

Procedure  in  High  Court. — The  procedure  in  appeals 
is  regulated  by  the  Kules  of  the  Supreme  Court.  The 
appeal  is  to  a  Divisional  Court  of  the  Court  of  Queen's 
Bench,  and  not,  as  is  the  case  with  appeals  under  the 
Workmen's  Compensation  Act,  1906,  to  the  Court  of 
Appeal.  These  rules  provide  that  every  appeal  shall 
be  by  notice  of  motion,  which  shall  set  out  the  grounds 
of  the  appeal  (q). 

This  notice  of  motion  must  be  served  on  the  other 
side  (r),  and  entered  in  the  Crown  Office  Department 
of  the  High  Court  within  twenty-one  days  from  the 

(o)  Post,  Chap.  VI.,  "Election of  Bemedies." 

(p)  [1906]  2  K.  B.  558 ;  22  T.  L.  R.  732. 

(g)  Order  LTX.,  rr.  9 — 17.  For  form  of  notice  of  appeal,  see 
Appendix  L. 

(r)  If  the  respondent's  solicitor  carries  on  business  in  the  country,  he 
must  be  served  with  the  notice  and  not  his  London  agent.  See 
Powell  v.  Thomas  (1890),  1  Q.  B.  D.  97. 
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date  of  the  judgment,  order,  or  finding  complained  of, 
such  period  to  be  calculated  from  the  time  at  which 
the  judgment  or  order  is  signed,  entered,  or  otherwise 
perfected,  or  from  the  time  at  which  the  finding  or  any 
refusal  is  made  or  given  (Order  59,  r.  12).  The  notice 
is  an  eight  days'  notice,  which  eight  days  need  not 
expire  within  the  twenty-one  limited  for  the  setting 
down  of  the  appeal  (s). 

The  time  for  appealing  runs  from  the  date  of  final 
judgment,  and  not  from  the  date  of  refusal  by  the 
county  court  judge  to  grant  a  new  trial  (J),  but,  as 
stated  ante,  p.  210,  an  appeal  may  be  brought  from  the 
refusal  to  grant  a  new  trial,  in  which  the  same  points 
may  be  raised. 

The  High  Court  has  power  to  extend  the  time  for 
appealing,  or  to  amend  the  grounds  of  appeal  if  they 
are  wrongly  stated  in  the  notice  of  motion  (u),  but  such 
discretion  will  not  be  exercised  loosely  (x). 

Stay  of  Execution. — An  appeal  is  no  stay  of  execu- 
tion, unless  the  county  court  judge  so  orders,  or  unless 
within  ten  days  after  the  decision  a  deposit  is  made  of, 
or  security  given  for,  a  sum  to  be  fixed  by  the  county 
court,  which  sum  must  not  exceed  the  amount  of  the 
judgment  (y). 

The  practical  effect  of  Order  59,  r.  14,  is  that  a  defen- 
dant in  an  action  under  the  Employers'  Liability  Act 
who  wishes  to  appeal  can  always  prevent  execution 
issuing  against  him  by  paying  the  amount  of  the  judg- 
ment into  the  county  court  within  ten  days  of  the  time 
when  it  is  pronounced,  with  a  notice  to  the  registrar 
that  he  intends  appealing.    In  practice  he  can  do  this 

(s)  The  old  mode  of  appealing  by  "special  case"  is  now  abolished. 
See  B.  v.  Sir  Rupert  Kettle  amd  Brown,  55  L.  J.  Q.  B.  470. 
(t)  M'Hardy  v.  Lvptrot,  19  Q.  B.  D.  151 ;  56  L.  J.  Q.  B.  459. 
(u)  B.  S.  C,  Order  LIX.,  r.  16. 

(x)  Cusack  v.  London  and  North  Western  Bail.  Co.,  60 L.  J.  Q.  B.  208. 
(y)  B.  S.  O.,  Order  LIX.,  r.  14. 
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at  any  time  within  the  twenty-one  days,  if  execution 
has  not  been  issued. 

If  one  of  the  parties  should  die  whilst  an  appeal  is 
pending,  the  High  Court  has  power  to  add  his  personal 
representative,  and  afterwards  to  hear  the  appeal  (z). 

Either  party  appealing  may  be  ordered  by  the  High 
Court  to  give  security  for  the  costs  of  the  appeal  if  such 
party  is  insolvent,  or  so  poor  that  there  is  good  reason 
to  think  the  costs  could  not  afterwards  be  obtained. 
An  application  to  the  High  Court  for  security  should 
be  made  promptly.  A  next  friend  prosecuting  an  appeal 
for  an  infant,  and  who  is  insolvent,  may  be  ordered  to 
give  security  (a).  Although  it  is  usual  to  order  security 
for  costs,  it  may  be  dispensed  with  in  a  case  where 
prima  facie  a  good  ground  of  appeal  exists,  and  the 
occurrence  in  respect  of  which  the  party  is  seeking 
reparation  is  the  cause  of  the  inability  to  give  the 
security  (6). 

Where  the  Appeal  Court  does  not  itself  fix  the  amount 
of  security,  but  orders  security  to  be  given  to  the  satis- 
faction of  a  master,  no  appeal  lies  from  the  master's 
discretion  (c). 

By  the  Crown  Office  Rules,  1906,  r.  236,  applications 
for  security  for  costs  must  be  made  upon  two  clear  days' 
notice  of  motion,  and  brought  on  as  though  they  were 
ex  parte.  The  rule  in  the  Court  of  Appeal  is  that  if  no 
time  is  named  in  the  order  within  which  the  security 
must  be  given,  the  time  is  fourteen  days.  See  observa- 
tions of  Vaughan  Williams,  L.J.,  in  18  T.  L.  R,  at 
p.  537. 

All  county  court  appeals  are  entered  in  a  list  in  the 
Crown  Office,  and  come  on  for  hearing  in  regular  order. 
They  are  spoken  of  as  "  Motions  on  the  Civil  side  "  or 

(2)  Blakeway  v.  Pateshall,  [1894]  1  Q.  B.  247. 

(a)  Swain  v.  Fellowes  and  Another,  18  Q.  B.  D.  585 ;  56  L.  J.  Q.  B. 
310. 
(6)  Pritchard  v.  Poole,  76  L.  T.  472. 
(c)  Soare  v.  Morshead,  19  T.  L.  E.  632. 
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simply  "  Civil  Paper,"  and  are  heard  by  a  Divisional 
Court  of  the  Court  of  King's  Bench. 

This  Divisional  Court  may  either  dismiss  the  appeal, 
or  enter  judgment  for  the  appellant,  or  send  the  case 
back  for  re-trial,  either  to  the  same  or  another  county 
court.  It  may  give  special  leave  to  carry  the  case  to 
the  Court  of  Appeal  (d).  It  cannot,  however,  reduce  the 
damages  awarded  except  by  consent  of  both  parties 
(Watt  v.  Watt,  ante,  p.  204).  There  is  a  right  of  appeal 
to  the  Court  of  Appeal  from  the  refusal  by  the  Divisional 
Court  to  give  leave  to  appeal  (<?). 

Appeal  to  the  House  of  Lords. — If  the  case  reaches 
the  Court  of  Appeal,  and  an  order  or  judgment  is  made 
thereon  by  that  court,  an  appeal  lies  from  such  order 
or  judgment  to  the  House  of  Lords  without  leave,  by 
virtue  of  s.  3  of  the  Appellate  Jurisdiction  Act,  1876 
(39  &  40  Vict.  c.  59). 

The  House  will  not  entertain  an  appeal  against  costs 
only(/). 

In  a  case  where  the  appellant  can  make  the  necessary 
affidavit  of  poverty  and  satisfy  a  committee  of  the  House 
that  he  has  a  fit  case  for  appeal,  he  will  be  allowed  to 
appeal  in  forma  pauperis. 

(d)  Kay  v.  Briggs,  22  Q.  B.  D.  343 ;  58  L.  J.  Q.  B.  182. 

(e)  Godman  v.  Moses,  [1900]  W.  N.  179 ;  Moore,  Nettlefold  &  Co.,  v. 
Singer  Manufacturing  Co.,  73  L.  J.  K.  B.  457. 

(/)  Caledonian  Bail.  Co.  v.  Barry,  [1903]  A.  C.  126. 
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CHAPTEK  VIII. 


OF  THE  DOCTRINES  OP  "  RES  IPSA  LO- 
QUITUR," "  VOLENTI  NON  FIT  INJURIA," 
AND    CONTRIBUTORY   NEGLIGENCE. 

The  consideration  of  three  important  principles  of  law, 
the  latter  two  of  which  we  have  previously  glanced  at 
(ante,  pp.  63,  64),  we  now  propose  to  consider  in  some 
detail.  One  or  other  of  these  principles  arises  so  fre- 
quently in  actions  under  the  Employers'  Liability  Act, 
1880,  that  a  competent  knowledge  of  .them,  and  of  their 
application  to  this  class  of  actions,  is  indispensable  to 
legal  practitioners  having  the  conduct  of  such  actions. 

The  first  of  these  doctrines,  embodied  in  the  maxim 
"Res  ipsa  loquitur,"  signifies  that  the  occurrence  of  an 
accident  may  in  law  be  evidence  that  it  was  caused  by 
negligence ;  the  second,  expressed  by  the  maxim  "  Volenti 
non  fit  injuria,"  asserts  that  no  legal  wrong  is  committed 
in  exposing  a  person  to  a  risk  which  he  voluntarily 
accepts ;  the  third  declares  that  a  person  cannot  com- 
plain of  personal  injury  in  part  brought  about  by  his 
own  fault. 


1. — Is  the  Accident  itself  Evidence  of 
Negligence  ? 

The  principle  of  law  that "  he  who  affirms  must  prove," 
is  of  general  application  in  all  actions  (185).    A  plaintiff 

Canadian  Notes. 

(185)  An  Ontario  Act  of  1899,  62  Vict.  (2)  o.  18,  s.  3,  creates  an  excep- 
tion by  placing  the  onus  of  proving  compliance  with  certain  statutory 
requirements  upon  the  party  whose    duty    it  was    to   comply:    see 
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who  sues  in  respect  of  personal  injury  which  he  alleges 
to  have  been  occasioned  by  negligence,  must  prove  the 
negligence  on  which  he  relies.  But  where  the  accident 
is  the  work  of  a  moment  and  its  origin  and  course 
incapable  of  being  detected,  the  same  exact  proof  of 
the  fault  which  caused  the  injury  is  not  required 
(Mc Arthur  v.  Dominion  Cartridge  Co.  (a) )  (186).  It  follows  • 
that  where  the  inference,  raised  by  the  evidence,  is  one 
equally  consistent  with  liability  or  non -liability,  the 
plaintiff  fails  in  his  action,  unless,  as  in  the  case  of 
Harvey  v.  Ocean  Accident  Co.  (b),  he  can  call  to  his  aid 
a  presumption  of  law.  In  this  case,  which  was  a  claim 
on  a  policy  of  insurance  against  death  by  accident,  the 
tribunal  of  fact  found  the  evidence  so  equally  balanced 
that  there  was  precisely  the  same  weight  of  evidence  in 
favour  of  death  by  accident  as  of  suicide : — Held,  that 
the  presumption  of  law  against  crime  entitled  the  plaintiff 
to  recover  on  the  policy. 

(a)  [1905]  A.  0.  72 ;  74  L.  J.  P.  0.  30 ;  91  L.  T.  698  ;  21  T.  L.  E.  47. 
(6)  L.  E.  Ir.  [1905]  2  K.  B.  1. 

Canadian  Notes. 

Appendix,  pp.  970 — 971.  Similarly,  s.  15  of  the  Nova  Scotia  Act, 
E.  S.  N.  S.,  1900,  c.  179,  s.  15,  provides  that  where  it  is  material  to  show 
compliance  with  certain  statutory  provisions,  in  regard  to  mines  or  rail- 
ways, passed  for  the  purpose  of  preventing  accidents  to  workmen,  the  onus 
of  proving  compliance  or  due  diligence  shall  be  upon  the  employer  :  see 
Appendix,  p.  959. 

(186)  In  the  Mc  Arthur  Case  the  Judicial  Committee  reversed  the 
decision  of  a  majority  of  the  Supreme  Court  of  Canada,  31  S.  C.  E. 
392.  The  Dominion  Cartridge  Co.  v.  Cairns,  28  S.  C.  E.  361,  is  a  some- 
what similar  case.  In  Montreal  Boiling  Mills  Co.v.  Corcoran,  26  S.  C.  E. 
595,  it  was  laid  down  that  there  must  be  "  weighty,  concise,  and  con- 
sistent "  presumption  from  facts  proved.  In  Canadian  Coloured  Cotton 
Mills  v.  Kervin,  28  O.  E.  73 ;  25  Ont.  A.  E.  36  ;  29  S.  C.  R.  478,  no  one 
saw  the  accident,  and  it  could  not  be  ascertained  how  it  occurred,  and 
the  Court  refused  to  assume  that  the  absence  of  a  fence  or  guard  around 
the  machinery  was  the  cause.  This  case  was  distinguished  in  Wilson 
v.  Lincoln  Paper  Mills  Manufacturing  Co.,  9  O.  L.  E.  119;  and  see 
Griffiths  v.  Hamilton  Electric  Light  and  Power  Co.,  6  0.  L.  E.  296; 
Billing  v.  Semmens,  7  0.  L.  E.  340,  affirmed  8  0.  L.  E.  540.  In  Asbestos 
and  Asbestic  Co.  v.  Durand,  Q.  E.  19  S.  C.  39 ;  80  S.  C.  E.  285,  the 
defendants'  accumulation  of  dynamite  was  in  the  circumstanoes  held  to 
be  negligence  and,  although  the  aotual  cause  of  the  explosion  was 
uncertain,  the  defendants  were  held  liable.  See  also  Grand  Trunk  Bail. 
Co.  v.  Hainer,  86  S.  C.  E.  180 ;  5  C.  Ey.  C.  59. 
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The  proof  of  the  happening  of  an  occurrence  causing 
injury,  usually  spoken  of  as  the  accident,  is  no  evidence 
that  it  was  occasioned  by  negligence  (187).  This  is  the  rule. 
The  exception  to  it  is  expressed  by  the  maxim  "  Res  ipsa 
loquitur,"  and  signifies  that  the  occurrence  or  accident 
may  be  of  such  a  character  as  to  imply  negligence.  In 
other  words,  the  nature  of  an  accident  may  be  such  that, 
by  proving  its  occurrence,  the  plaintiff  thereby  proves 
prima  facie  that  it  was  occasioned  by  negligence.  This 
is  no  exception  to  the  rule  that  "  he  who  affirms  must 
prove."  The  onus  of  showing  negligence  in  such  a  case 
is  still  on  the  plaintiff,  and  he  satisfies  this  onus  by 
proving  an  occurrence  so  pregnant  with  inference  of 
negligence  that  in  law  it  is  considered  to  amount  to 
prima  facie  proof  of  it. 

Test  as  to  Application  of  Doctrine. — What,  then,  is 
the  test  to  be  applied  in  deciding  the  question  whether 
or  not  the  accident  itself  is  evidence  of  negligence  ? 
whether  the  principle  of  the  maxim  "  Res  ipsa  loquitur  " 
may  be  relied  upon  ? 

The  answer  to  this  inquiry  has  been  well  given  in  the 
following  words :  "  If  the  thing  causing  the  mischief  is 
shown  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  have 
the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  want  of  care  "  (c)  (188).   This  is 

(c)  Judgment  of  Ebdb,  C.J.,  in  Scott  v.  London  Dock  Co.,  3  H.  &  0. 
S96  ;  34  L.  J.  Exch.  220 ;  13  L.  T.  (N.S.)  148 ;  13  W.  R.  410. 

Canadian  Notes. 

(187)  Canada  Paint  Co.  v.  Trainor,  28  S.  G.  R.  352 ;  Boss  v.  Cross, 
17  Ont.  A.  R.  29. 

(188)  In  Songster  v.  T.  Eaton  Co.,  25  0.  R.  78 ;  21  Ont.  A.  R.  624, 
affirmed  24  S.  C.  R.  708,  the  unexplained  fall  of  a  mirror  standing 
against  the  wall  of  a  shop  was  held  sufficient  evidence  of  negligence  to 
justify  the  case  being  submitted  to  the  jury.  And  see  Great  Western 
Bail.  v.  Braid,  1  Moo.  P.  0.  (N.S.)  101 ;  Quebec  and  Lake  St.  John  Bail. 
v.  JuHen,  37  S.  0.  R.  632 ;  6  G.  Ry.  C.  54 ;  Bisnaw  v.  Shields,  7  0.  L.  R. 
210 ;  Crawford  v.  Upper,  16  Ont.  A.  R.  440 ;  and  cases  infra. 
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the  rule  to  be  applied.  What  is  the  right  inference  to  be 
drawn  from  particular  facts  when  this  rule  is  applied  is 
itself  a  question  of  fact,  and  with  regard  to  this  different 
views  often  have  been,  and  must  necessarily  be,  taken  by 
different  minds. 

A  necessary  corollary  to  the  rule  is,  that  if  the  right 
inference  to  be  drawn  from  the  facts  is  one  equally 
consistent  with  the  absence  as  with  the  existence  of 
negligence,  the  doctrine  of  "  Res  ipsa  loquitur "  does 
not  apply  (d)  (189). 

Early  Cases  on  this  Point. — The  first  case,  so  far  as 
we  are  aware,  in  which  it  was  laid  down  that  proof  of 
the  occurrence  of  an  accident  might  be  itself  proof  that  it 
was  due  to  negligence,  was  the  case  of  Skinner  v.  London, 
Brighton,  etc.,  Rail.  Co.  (e).  That  case  was  decided  in 
the  year  1850,  and  was  an  action  arising  out  of  a  collision 
between  two  trains  belonging  to  the  defendant  company. 
Pollock,  C.B.,  in  charging  the  jury,  told  them  in  direct 
words  that  the  fact  of  the  accident  having  occurred  was 
of  itself  prima  facie  evidence  of  negligence  on  the  part 
of  the  defendants.  This  direction  was  upheld  by  the  full 
court. 

In  1863  it  was  decided,  in  Byrne  v.  Boadle  (/),  that 

(d)  See  Cotton  v.  Wood,  8  0.  B.  (N.S.)  568 ;  Hammock  v.  White,  11 
C.  B.  (N.S.)  588;  31  L.  J.  0.  P.  129;  5  L.  T.  (N.S.)  676;  Manzoni  v. 
Douglas,  6  Q.  B.  D.  145 ;  Daveyv.  London  and  South  Western  Bail.  Co., 
11  Q.  B.  D.  213;  53  L.  J.  Q.  B.  58 ;  [C.  A.]  12  Q.  B.  D.  70. 

(e)  5  Exch.  787.  The  case  of  Carpue  v.  London,  Brighton,  etc.,  Bail. 
Co.  relied  on  in  this  case,  is  hardly  an  authority  on  the  point,  for  direct 
evidence  of  negligence  was  there  given  by  the  plaintiff,  and  the  question 
of  res  ipsa  loquitur  was  abandoned  on  the  appeal. 

(/)  2  H.  &  0.  722  ;  33  L.  J.  Exch.  13;  9  L.  T.  (N.S.)  450;  12  W.  B. 
279. 

Canadian  Notes. 

(189)  Young  v.  Owen  Sound  Dredge  Co.,  27  Ont.  A.  B.  649.  In  Farmer 
v.  Grand  Trunk  Bail.,  21  O.  B.  299,  the  absence  of  stakes  in  the 
sockets  of  »  lumber  car  allowed  the  lumber  to  project  and,  it  was 
alleged,  caused  the  death  of  an  employee  engaged  in  coupling  cars; 
but,  as  there  was  no  direct  evidence  to  show  how  the  accident  happened 
and  its  cause  was  a  matter  for  conjecture,  the  action  was  held  not 
maintainable.  And  see  Canadian  Pacific  Bail.  v.  Smith,  34N.  S.  B. 
22 ;  31  S.  C.  B.  367  ;  1  C.  By.  C.  231,  255 ;  Brunell  v.  Canadian  Pacific 
Bail,  15  0.  B.  375. 
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the  falling  of  a  barrel  of  flour  from  the  defendant's 
warehouse  above  his  shop  was  prima  facie  evidence  of 
negligence  on  the  part  of  the  defendant  or  his  servants, 
and  as  no  other  evidence  was  given,  that  it  was  sufficient 
to  sustain  a  verdict  for  the  plaintiff,  who  was  injured  by 
the  falling  barrel. 

Following  this,  in  the  year  1865,  came  the  well-known 
case  of  Scott  v.  London  Dock  Co.  (g),  where  the  Court  of 
Exchequer  Chamber  by  a  majority  held  that  the  un- 
explained fall  of  bags  of  sugar,  which  were  being  hoisted 
into  one  of  the  defendant's  warehouses,  was  prima  facie 
evidence  of  negligence  against  the  company,  and  laid 
down  the  rule  to  be  applied  in  such  cases  as  before 
stated. 

The  unexplained  falling  of  a  brick  from  a  railway 
bridge  belonging  to  the  defendants  has  also  been  held  to 
be  itself  prima  facie  evidence  of  negligence  against  the 
defendants  Qi),  and  the  same  rule  has  been  applied  to 
the  sudden,  and  unusual,  and  unexplained  stopping  of 
a  train  (i)  (190). 

On  the  other  hand,  it  was  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council  that  the  sudden  breaking 
of  the  ringbolt  of  a  carriage,  by  which  the  front  wheels 

(g)  Ante,  p.  219. 

(h)  Kearney  v.  London,  Brighton,  etc.,  Bail.  Co.,  L.  B.  5  C.  P  411  ■ 
39  L.  J.  Q.  B.  200;  22  L.  T.  (N.S.)  886;  18  W.  E.  1000;  in  Exchequer 
Chamber,  L.  E.  6  Q.  B.  759;  40  L.  J.  Q.  B.  285;  24  L.  T.  (N.S.)  913. 
In  giving  judgment  in  this  case,  Cookbuen,  C.J.,  says  :  "  This  is  a  case 
where  the  principle  of  res  ipsa  loquitur  applies,  although  it  is  certainly 
as  weak  a  case  as  can  well  be  conceived,  in  which  that  maxim  could  be 
taken  to  apply." 

(i)  Angus  v.  London,  Tilbury  and  Southend  Rail.  Co.,  22  T.  L.  E 
222. 

Canadian  Notes. 

(190)  In  O'Brien  v.  Michigan  Central  Bail.,  19  O.  E.  345,  the  un- 
explained fall  of  a  lump  of  coal  from  the  tender  of  a  passing  loco- 
motive was  held  to  justify  a  finding  of  negligence ;  and  see  Bisnaw  v. 
Shields,  7  O.  L.  E.  210.  In  Corner  v.  Byrd,  M.  L.  E.  2  Q.  B.  262, 
the  snapping  of  a  hawser  was  held  to  raise  a  presumption  either  that 
it  was  insufficient  for  its  purpose,  or  that  the  ship  was  unskilfully 
handled.  In  Cataragui  Bridge  Co.  v.  Holcomb,  21  U.  O.  E.  273,  the 
fact  that  after  a  storm  a  steamer  was  found  drifting  againBt  a  bridge 
was  considered  sufficient  prima  facie  proof  of  negligence. 
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became  separated  from  the  hinder  wheels,  was  not  even 
prima  facie  evidence  of  negligence  (k). 

In  giving  judgment  in  this  case,  Lord  Chelmsfoed 
refers  to  Scott  v.  London  Dock  Co.]  supra,  and  dis- 
tinguishes it  from  the  one  under  consideration  thus : 
"  In  Scott  v.  London  Dock  Co.  there  was  the  strongest 
prima  facie  presumption  of  negligence,  because  it  is 
not  in  the  ordinary  course  of  things  that  loaded  bags 
should  fall  out  of  a  warehouse  on  a  person  below. 
But  this  case  is  very  different.  There  is  nothing  more 
usual  than  for  accidents  to  happen  in  driving  without  any 
want  of  care  or  skill  on  the  part  of  the  driver,  and  there- 
fore no  presumption  of  negligence  has  been  raised  "  (191). 

In  the  case  of  Hanson  v.  Lancashire  and  Yorkshire 
Rail.  Co.  (Z),  which  was  a  case  of  a  chain  breaking, 
there  being  slight  evidence  of  a  latent  defect  in  it,  the 
case  was  left  to  the  jury,  who  found  for  the  defendants. 
Upon  appeal  an  opinion  was  expressed  that  the  mere 
fact  of  a  chain  breaking  was  not  even  prima  facie 
evidence  of  negligence. 

This  opinion  seems  to  have  been  countenanced  by 
A.  L.  Smith,  J.,  in  Batchelor  v.  Fortescue  (m),  who, 
discussing  this  principle,  in  his  judgment  says,  "We 
think  the  fact  of  the  chain  breaking,  coupled  with  the 
fact  that  it  was  somewhat  worn,  was  some  evidence  to  go 
to  the  jury."  This  almost  amounts  to  a  pronouncement 
that  the  breaking  of  the  chain  by  itself  would  not  have 
afforded  any  evidence  of  negligence  (n)  (192). 

(k)  Moffat  v.  Bateman,  L.  B.  3  P.  C.  115 ;  22  L.  T.  (N.S.)  140. 

(?)  20  W.  R.  297. 

(m)  11  9.  B.  D.  474,  ante,  p.  56. 

(n)  The"  author  knows  of  one  case  brought  under  the  Employers' 
Liability  Act,  where  the  plaintiff  only  proved  that  a  chain  which  was 
being  used  to  draw  up  a  set  of  goods  out  of  the  hold  of  a  ship  suddenly 
broke,  and  the  goods  fell  upon  him  and  injured  him.  The  county  court 
judge  non-suited,  and  there  was  no  appeal. 

Canadian  Notes. 

(191)  In  Crawford  v.  Upper,  16  Ont.  A.  R.  440,  the  running  away  of 
a  horse  attached  to  a  sleigh  was  deemed  prima  facie  evidence  of 
negligence. 

(192)  In  Badcock  v.  Freeman,  21  Ont.  A.  R.  638,  there  was  no  direct 
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Occurrence  must  raise  Presumption  against  the 
Defendant. — It  must  always  be  remembered  that  an 
accident  may  be  prima  facie  evidence  of  negligence, 
without  being  prima  facie  evidence  of  negligence  on  the 
part  of  the  defendant. 

That  an  occurrence  is  strongly  suggestive  of  negli- 
gence on  the  part  of  some  person  is  no  reason  for 
making  the  defendant  liable,  unless  the  presumption  is 
so  strong  as  to  be,  in  the  absence  of  explanation,  almost 
overwhelming  that  the  defendant  is  that  person. 

Upon  this  ground,  viz.  that  there  was  no  sufficient 
evidence  to  connect  the  defendant  with  the  occurrence 
suggestive  of  negligence,  the  cases  of  Higgs  v.  May- 
nard  (o) ;  Welfare  v.  London,  Brighton,  etc.,  Rail.  Co.  (p) ; 
and  Chaproniere  v.  Mason  {a)  should  be  consulted  (193). 

Application  to  Common  Accidents. — In  considering, 
with  the  assistance  derived  from  the  decisions,  the  appli- 
cation of  the  maxim  Res  ipsa  loquitur  to  some  classes 
of  accidents,  out  of  which  employers'  liability  actions 
often  arise,  we  can  only  express  our  own  opinion,  and 
this  we  do  with  much  diffidence. 

We  think,  with  regard  to  a  very  common  cause  of 
injury  to  workmen,  viz.  the  breaking  of  chains,  ropes, 
planks,  ladders,  or  other  things  meant  to  support  or 
carry  weight,  that  the  mere  breaking  is  not  prima  facie 
evidence  of  negligence;  for  this  fact  merely,  does  not 
raise  such  an  overwhelming  inference  of  negligence  as 
to   exclude  the  inference  that  the  breaking  may  have 

(o)  14  W.  E.  610;  14  L.  T.  (N.S.)  332. 

(p)  L.  E.  4  Q.  B.  693  ;  38  L.  J.  Q.  B.  241 ;  20  L.  T.  N.  S.  (N.S.)  743. 

(2)  21  T.  L.  E.  633. 
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evidence  as  to  the  cause  of  the  explosion  of  a  tank,  but  expert  evidence 
as  to  certain  defects  being  the  probable  cause  was  held  sufficient  to 
justify  submission  to  the  jury. 

(193)  See  Brunell  v.  Canadian  Pacific  Bail.,  15  0.  E.  375  ;  Badgerow 
v.  Grand  Trunk  Bail.,  19  0.  E.  191 ;  Giles  v.  Great  Western  Bail.,  36 
U.  0.  E.  360. 
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arisen  from  latent  defect,  or  other  cause  not  amount- 
ing to  negligence.  In  cases  where  it  may  be  said  to 
be  common  knowledge  that  accidents  of  a  certain  nature 
occur,  and  have  been  proved  to  occur,  despite  all  reason- 
able care,  such  an  accident  cannot  be  said  to  imply 
negligence.  This  is  really  but  the  converse  of  the  rule 
laid  down  in  Scott  v.  London  Dock  Co.,  ante,  p.  221. 

Nevertheless,  very  slight  evidence  is  needed,  in 
addition  to  the  fact  of  the  breaking  or  giving  way  of 
any  of  the  articles  we  have  mentioned,  to  raise  a  prima 
facie  case.  Proof  of  the  fact  that  the  chain  was  some- 
what worn;  that  the  rope  appeared  old  and  perished; 
that  the  plank  seemed  too  thin ;  or  that  the  ladder 
appeared  to  have  been  used  a  good  deal,  is  the  sort  of 
evidence  given  in  employers'  liability  actions,  which, 
added  to  the  proof  of  the  occurrence,  is  relied  upon 
to  avoid  a  non-suit  and  show  a  prima  facie  case  of 
negligence  (194). 

With  regard  to  another  class  of  accidents  arising  from 
the  unexplained  fall  of  works,  or  parts  thereof,  or  walls, 
or  a  general  breaking  down  of  scaffolding  (as  dis- 
tinguished from  the  breaking  of  one  of  the  articles  of 
which  it  is  composed),  we  are  of  opinion  that  proof  of 
such  a  fall  or  breaking  down  is  prima  facie  evidence 
of  negligence;  for  such  accidents  appear  to  be  within 
the  rule  laid  down  in  Scott  v.  London  Dock  Co.,  supra. 

With  regard  to  probably  the  most  common  source  of 
accidents  in  the  building  trade,  viz.  the  falling  of  material 
or  articles  from  heights  on  to  workmen  below,  it  is 
believed  that  such  an  accident  could  not  be  said  to  be 
prima  facie  evidence  of  negligence  against  an  employer 
under  the  Employers'  Liability  Act.  The  employer  is 
even  now,  as  we  have  seen,  only  liable  for  the  negligence 
of  some   of   his  workmen,   and  the   occurrence  would 

Canadian  Notes. 

(194)  In  Sim  v.  Dominion  Fish  Co.,  2  0,  L.  E.  69,  the  breaking  of 
the  handle  of  a  fish  box  was  held  suffioient. 
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certainly  not  exclude  a  reasonable  inference  that  the 
negligence  may  have  been  that  of  a  fellow-servant  of 
the  workman  injured,  for  whose  negligence  the  employer 
might  not  be  responsible  (r). 

Scottish  Decisions. 

In  the  Scottish  case  of  Wilson  v.  Love  (s),  the  un- 
explained fall  of  a  scaffolding  erected  by  a  competent 
workman,  and  in  a  usual  manner,  was  held  to  give  no 
right  of  action  under  the  Employers'  Liability  Act  to 
a  workman  who  had  been  injured  owing  to  the  fall. 
Both  the  sheriff  substitute,  the  sheriff,  and  the  Court 
of  Session  based  their  judgment,  given  for  the  defender, 
upon  the  ground  that  at  the  most,  an  error  of  judgment 
had  been  shown  on  the  part  of  the  person  who  erected 
the  scaffolding.  The  application  of  the  doctrine  of  "  Res 
ipsa  loquitur"  does  not  seem  to  have  been  advanced. 
Perhaps  the  findings  of  fact  that  the  scaffold  was  erected 
by  a  competent  man,  and  in  the  usual  way,  were  sufficient 
to  rebut  a  presumption  which  otherwise  might  have 
arisen. 

That  the  Scottish  Courts  recognise  and  sometimes 
apply  the  doctrine  "Res  ipsa  loquitur"  is  shown  by  the 
case  of  Snee  v.  Durkie  (t).  A  runaway  horse  and  carriage 
in  broad  daylight  in  a  public  street  ran  down  and  injured 
the  plaintiff,  no  explanation  was  given  of  what  caused 
the  horse  to  run  away.  It  was  held  that  the  occurrence 
itself,  unexplained,  raised  a  presumption  of  negligence 
against  the  owner  (195). 

(r)  If  our  conjecture  is  correct,  upon  such  facts  as  were  proved  in 
Scott  v.  London  Dock  Co.,  the  accident  would  not  be  evidence  of 
negligence  against  any  employer  in  an  action  under  the  Employers' 
Liability  Act. 

(s)  [1898]  25  B.  280;  35  S.  L.  B.  223. 

(t)  6F.  42;  41  S.  L.  B.  39. 

Canadian  Notes. 

(195)  Compare  Crawford  v.  Upper,  16  Ont.  A.  B.  440,  supra,  p.  222, 
note  191. 

E.L.  Q 
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2. — The  Doctrine  of  "Volenti  non  fit  injuria." 
We  have  stated  previously  (u)  that,  notwithstanding 
the  common  law  duty  imposed  upon  the  master  to 
carry  on  his  business  on  such  a  system  and  with  such 
appliances  as  not  to  expose  his  workmen  to  unreason- 
able risk,  a  workman  could  absolve  the  master  from  the 
consequences  of  his  breach  of  duty  in  these  respects, 
by  voluntarily  agreeing  to  take  the  risks  arising  from 
their  non-fulfilment.  Such  an  agreement  might  be 
implied  from  conduct,  and  in  early  cases  under  the  Act 
it  was  held  to  be  so  implied  where  a  workman  entered 
upon,  or  continued  in  a  dangerous  employment  with  know- 
ledge of  the  danger.  This  was  the  case,  whether  or  not 
the  danger  was  one  which  might  be  called  incidental  to 
the  work,  or  was  occasioned  by  the  imperfect  conditions 
under  which  the  employer  carried  it  on. 

Cases  at  Common  Law.— This  principle  was  expressly 
propounded  in  the  case  of  Dynen  v.  Leach  (x),  where  a 
workman  who  knew  of  and  worked  a  new  method  of 
work  introduced  by  the  employer  on  the  ground  of 
economy,  and  which  was  an  unsafe  method,  was  held 
to  have  voluntarily  incurred  the  risk.  Bramwell,  B., 
in  giving  judgment,  says :  "  There  is  nothing  legally 
wrong  in  the  use  by  an  employer  of  works  or  machinery, 
more  or  less  dangerous  to  his  workmen,  or  less  safe 
than  others  that  might  be  adopted.  It  may  be  inhuman 
so  to  carry  on  his  works  as  to  expose  his  workmen  to 
peril  of  their  lives,  but  it  does  not  create  a  right  of 
action  for  an  injury  which  it  may  occasion." 

And,  again,  in  Saxton  v.  Hawkesworth  (y),  "Willes,  J., 
lays  down  the  law  in  the  same  way,  saying:  "If  a 
servant  enters  into  an  employment  knowing  that  there 
is  danger,  and  is  satisfied  to  take  the  risk,  it  becomes 
part  of  the  contract  between  him  and  his  employer  that 

(u)  Ante,  p.  64.  (x)  26  L.  J.  Exoh.  221. 

{y)  26  L.  T.  851. 


Doctrine  of  "  Volenti  non  pit  injuria."    227 

the  servant  shall  expose  himself  to  such  risks  as  he 
knows  are  consistent  with  the  employment "  (196). 

Of  course,  this  agreement  to  take  the  risk  of  a 
particularly  hazardous  work  might  be  made  in  express 
terms,  or  be  necessarily  implied  from  the  description 
of  the  work  so  voluntarily  undertaken.  Perhaps  the 
workman  is  given  increased  remuneration  with  special 
reference  to  the  risk  incurred,  in  which  case  it  would  be 
manifestly  unfair  that  he  should  afterwards  complain  of 
the  very  danger  which,  for  valuable  consideration,  he 
elected  to  take. 

Hence  it  was  necessary,  in  every  action  by  a  workman 
against  his  employer,  founded  upon  the  breach  of  the 
common  law  duty  before  stated,  that  the  pleading  should 
state  "  that  the  employer  was  aware  but  that  the  work- 
man was  ignorant "  of  the  danger  or  defect  from  which 
the  injury  arose  (z).  But  since  the  decision  in  Smith  v. 
Baker  and  other  similar  cases,  it  is  more  than  questionable 

(z)  Griffiths  v.  London  and  St.  Katherine  Docks  Co.,  12  Q.  B,  D.  493  ; 
53  L.  J.  Q.  B.  504 ;  13  Q.  B.  D.  259,  C.  A. 
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(196)  Norman  v.  Hamilton  Bridge  Works  Co.,  15  0.  L.  R.  457;  Budd 
v.  Bell,  13  0.  R.  47 ;  Murphy  v.  City  of  Ottawa,  13  0.  B.  334 ;  Poll  v. 
Hewitt,  23  0.  R.  619 ;  Webster  v.  Foley,  2  B.  0.  R.  137,  at  p.  149 ;  21 
S.  C.  R.  580  ;  Scott  v.  British  Columbia  Milling  Co.,  3  B.  G.  R.  221 ;  24 
S.  C.  R.  702.  As  to  Quebec,  see  Price  v.  Roy,  Q.  R.  8  Q.  B.  170;  29 
S.  0.  R.  494,  mfra,  p.  231,  note  198. 

In  Anderson  v.  Northern  Rail,  of  Canada,  25  U.  C.  0.  P.  301,  a  man's 
death  was  caused  by  his  pushing  a  woman  out  of  the  way  of  a  negli- 
gently moving  train,  that  being  the  only  means  of  saving  her,  and  a 
decision  that  the  deceased  had  voluntarily  taken  the  risk  was  upheld 
on  appeal  by  a  divided  court.  This  case  was  referred  to  in  Connell  v. 
Town  of  Prescott,  20  Ont.  A.  R.  49  ;  22  S.  0.  R.  147,  where  the  plaintiff 
voluntarily  put  himself  in  a  position  of  danger  in  endeavouring  to  stop 
his  horses  frightened  by  an  explosion,  and  it  was  held  his  act  did  not 
prevent  him  from  recovering  damages  for  injury  received.  In  Thorn  v. 
James,  14  M.  R.  373,  the  plaintiff's  horses  were  injured  in  an  attempt 
to  drag  away  a  separator  in  danger  from  fire,  and  it  was  held  that  the 
instinctive  act  to  save  property  did  not  prevent  recovery.  In  Love  v. 
New  Favrview  Corporation,  10  B.  0.  R.  330,  the  above  cases  were  con- 
sidered, and  it  was  held  that  the  fact  that  a  guest  in  a  burning  hotel 
delayed  his  exit  in  order  to  rescue  a  fellow  guest  did  not  prevent  his 
recovering  damages,  and,  the  plaintiff  having  been  non-suited,  a  new 
.trial  was  ordered  to  enable  a  jury  to  determine  whether  the  plaintiff's 
conduct  was  reasonable  in  the  circumstances. 
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whether  a  pleading,  in  which  the  workman  omits  to 
negative  his  knowledge  of  the  danger  which  occasioned 
the  injury,  could  now  be  held  to  be  a  pleading  necessarily 
disclosing  no  ground  of  action  (197). 

Presumption  could  be  Rebutted. — This  presumption 
was  never  regarded  as  a  presumptio  juris  et  de  jure, 
neither,  as  far  as  we  know,  was  it  ever  attempted  to 
be  laid  down  that  the  workman  could  not  repel  the 
presumption  by  showing  that  in  fact  it  was  a  wrong 
one,  and  that  he  never  did  voluntarily  contract  to  run 
the  particular  risk  of  which  he  afterwards  complained. 
This  is  shown  by  the  case  of  Holmes  v.  Clarke  (a),  where 
the  plaintiff  had  been  injured  through  certain  machinery 
which  had  at  one  time  been  fenced,  but  of  which  the 
fencing  had  broken  away.  The  plaintiff  admittedly 
knew  of  the  danger,  and  gave  evidence  that  he  had 
complained  of  it,  and  that  the  defendant  had  promised 
that  it  should  be  remedied.  The  plaintiff  was  held 
entitled  to  recover  upon  the  ground  that  this  evidence 
rebutted  the  presumption  that  the  risk  had  been 
voluntarily  incurred  (b).  Another  very  important 
question  considered  in  the   case  was,  whether  or  not 

(a)  6  H.  &  N.  349 ;  7  H.  &  N.  937 ;  30  L.  J.  Exch.  135 ;  9  L.  T.  178  ; 
9  W.  E.  419. 

(b)  This  case  has  been  supported  upon  the  ground  that  the  defendant 
had  been  guilty  of  a  breach  of  statutory  duty  (see  judgment  of 
Bowbn,  L.J.,  in  Thomas  v.  Quartermaine),  but  this  does  not  appear  to 
have  been  so.  In  giving  judgment,  Cockbukn,  C.J.,  says :  "  It  was 
'  open  to  considerable  doubt '  whether  the  defendant  owed  to  the 
plaintiff  any  statutory  duty  to  fence  the  machinery,  the  plaintiff  being 
neither  a  '  child '  nor  '  young  person '  to  whom  the  Factory  Acts  in  force 
at  that  time  [7  &  8  Vict.  c.  15,  and  19  &  20  Vict.  c.  38],  alone  applied." 
The  majority  of  the  Court  of  Exchequer  certainly  did  not  decide  the 
case  on  the  ground  of  a  statutory  duty. 

Canadian  Motes. 

(197)  See  Makarsky  v.  Canadian  Pacific  Rail.,  15  M.  E.  53,  where  it 
was  laid  down  that  the  statement  of  claim  should  allege  that  the 
master  was  aware  of  the  defects,  but  need  not  allege  that  the  workman 
was  ignorant  of  them :  Canada  Woollen  Mills  v.  Traplin,  35  S.  C.  E. 
424,  where  knowledge  was  imputed ;  Lake  v.  Drury,  82  N.  B.  E.  82 ; 
Clegg  v.  Grand  Trunk  Bail.,  10  6.  E.  708;  Rajotte  v.  Canadian 
Pacific  Rail,  5  M.  E.  365 ;  Webster  v.  Foley,  2  B.  C.  E.  137 ;  21  S.  C.  E. 
580 ;  and  see  p.  109,  note  93. 
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the  presumption  that  a  workman  accepts  the  risks  of 
the  employment,  extends  to  risks  not  in  existence  at  the 
time  the  contract  of  service  was  entered  into,  but 
which  have  arisen  since.  On  this  point,  Cockbukn,  C.J., 
says :  "  No  doubt  when  a  servant  enters  on  an  employ- 
ment, from  its  nature  necessarily  hazardous,  he  accepts 
the  service  subject  to  the  risks  incidental  to  it ;  or  if  he 
thinks  proper  to  accept  an  employment  on  machinery 
defective  from  its  construction,  or  from  the  want  of 
proper  repair,  and  with  knowledge  of  the  fact  enters 
on  the  service,  the  master  cannot  be  held  liable  for 
injury  to  the  servant  within  the  scope  of  the  danger 
which  both  the  contracting  parties  contemplated  as 
incidental  to  the  employment.  The  rule  I  am  laying 
down  goes  only  to  this :  that  the  danger  contemplated 
on  entering  into  the  contract  shall  not  be  aggravated 
by  any  omission  on  the  part  of  the  master  to  keep  the 
machinery  in  the  condition  in  which,  from  the  terms 
of  the  contract,  or  the  nature  of  the  employment,  the 
servant  had  a  right  to  expect  it  would  be  kept." 

The  same  judge,  however,  in  a  later  case,  gives  his 
opinion  of  what  is  the  effect  of  a  workman  continuing 
in  an  employment  after  becoming  aware  of  new  risks, 
to  which  he  was  not  exposed  at  the  time  of  entering 
the  employment,  saying :  "  When  he  (the  workman) 
becomes  aware  of  the  danger,  his  proper  course  is  to 
quit  the  service.  If  he  continues  in  it,  he  is  in  the 
same  position  as  though  he  had  accepted  it  with  a  full 
knowledge  of  its  danger  in  the  first  instance,  and  must 
be  taken  to  waive  his  right  to  call  upon  the  employer 
to  do  what  is  necessary  for  his  protection"  (c).  This 
dictum  is  certainly  not  good  law  at  the  present  time. 

In  the  same  case,  Mellish,  L.J.,  was  of  opinion  that 
merely  continuing  in  the  work  with  the  knowledge  of 

(c)  Judgment  of  Cockbubn,  C.J.,  in  Woodley  v.  Metropolitan  Bail. 
Co.,  2  Exch.  Div.  384.  There  was  the  greatest  difference  of  opinion 
amongst  the  judges  as  to  whether  upon  the  facts  in  this  case,  the 
plaintiff  had  voluntarily  incurred  the  risk. 
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the  danger  was  not  a  necessary  inference  in  "point  of  law 
that  the  risk  was  voluntarily  incurred. 

Effect  of  the  Statute  of  1880.— When  in  the  year 
1881  the  Employers'  Liability  Act,  1880,  came  into 
force,  placing  by  statute  on  employers  the  obligation 
which  we  have  previously  seen  rested  upon  them  before, 
to  use  reasonable  care  that  their  plant  and  machinery 
were  in  proper  condition,  and  taking  away  from  them, 
to  a  limited  extent,  the  defence  of  "common  employ- 
ment," a  new  impetus  was  given  to  defences  founded 
on  the  maxim  "  Volenti  non  fit  injuria." 

In  a  very  short  time  after  the  Act  came  into  opera- 
tion, it  was  decided  that  it  was  permissible  for  a  work- 
man to  contract  with  his  employer  that  the  Act  should 
not  apply  to  his  contract  of  service  at  all  (d).  Not  until 
the  year  1886  had  the  High  Court  to  consider  the 
question  to  what  extent,  if  at  all,  the  duty  imposed  upon 
employers  by  this  Act  was  affected  by  the  doctrine  of 
"  Volenti  non  fit  injuria,"  and  whether  it  still  applied  to 
the  relationship  between  them  and  their  workmen,  also  the 
wider  question,  what  were  the  true  limits  of  the  doctrine. 

Since  this  time,  however,  the  question  has  been  a  very 
vexed  one,  and  the  principle  on  which  the  doctrine  was 
established,  its  applicability  to  workmen,  and  its  limits, 
were  discussed  and  re-discussed  in  different  cases  in  the 
Court  of  Queen's  Bench,  the  Court  of  Appeal,  and  finally 
in  the  House  of  Lords  (198). 

Weblin  v.  Ballard  (e)   was  the  first  of   these   cases. 

(d)  Griffiths  v.  Earl  Dudley,  ante,  p.  85. 

(e)  17  Q.  B.  D.  122 ;  55  L.  J.  Q.  B.  395 ;  54  L.  T.  (N.S.)  532 ;  34  W.  B. 
455. 

Canadian  Notes. 

(198)  The  Acts  of  Ontario  (s.  6),  British  Columbia  (s.  6),  Nova  Scotia 
(s.  5),  and  New  Brunswiok  (s.  5),  provide  expressly  that  u  workman 
"  shall  not  by  reason  only  of  his  continuing  in  the  employment  of  the 
employer  with  knowledge  of  the  defect,  negligence  ...  be  deemed  to 
have  voluntarily  incurred  the  risk  of  the  injury."  The  effect  of  the  Act 
was  considered  in  McOloherty  v.  Gale  Manufacturing  Co.,  19  Ont.  A.  B., 
at  p.  120.    In  Haight  v.  Wortman  and  Ward  Manufacturing  Co.,  24 
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The  findings  of  the  county  court  judge  on  which  the 
appeal  was  brought  were  as  follows :  That  a  defect  in 
the  plant  existed ;  that  it  was  apparent  to  everyone ; 
that  the  deceased  man,  in  respect  of  whose  death  the 
action  was  brought,  knew  of  such  defect ;  and  that  (with 
reference  to  s.  2  (3)  of  the  Act)  he  knew  also  that  the 
employer  was  aware  of  the  defect. 

The  considered  judgment  of  the  Divisional  Court  was 
to  the  effect  that  the  Employers'  Liability  Act  had  taken 
away  from  the  employer  the  defence  of  "  Volenti  non  Jit 
injuria,"  A.  L.  Smith,  J.,  saying:  "What,  then,  is  the 
result  ?  It  is  this,  that  the  defence  of  contributory 
negligence  is  still  left  to  the  employer,  but  the  defence 
of  common  employment,  and  also  the  defence  that  the 
servant  had  contracted  to  take  upon  himself  the  known 
risks  attending  the  work,  are  taken  away  from  him." 

That  this  statement,  so  far  as  it  related  to  the  effect  of 
the  Employers'  Liability  Act  on  the  doctrine  of  "  Volenti 
non  fit  injuria"  was  far  too  broadly  stated,  must  now  be 
admitted. 

Decision  in  Thomas  v.  Quartermaine. — Then  came  the 
since  often  quoted  case  of  Thomas  v.  Quartermaine  (f). 
The  plaintiff  was  a  workman  employed  by  the  defen- 
dant at  his  brewery,  and  sued  his  employer  under  the 
Employers'  Liability  Act  for  injury,  alleged  to  have  been 
caused  by  defective  plant.     The  alleged  defect  was  that 

(/)  17  Q.  B.  D.  414 ;  56  L.  J.  Q.  B.  341 ;  18  Q.  B.  D.  685,  C.  A. ;  57 
L.  T.  (N.S.)  537;  3  T.  L.  B.  495 ;  35  W.  B.  555. 

Canadian  Notes. 

0.  B.  618,  the  workman  had  been  previously  employed  and  had 
knowledge  of  defects  in  a  machine,  and  returned  to  work  knowing  the 
defects  had  not  been  remedied,  but,  it  having  been  found  by  the  jury 
that  he  did  not  fully  appreciate  the  risk,  it  was  held  he  could  recover. 

In  the  Quebec  case  of  Price  v.  Boy,  Q.  B.  8  Q.  B.  170 ;  29  S,  C.  B. 
494,  the  defendant's  foreman  called  for  volunteers  to  attempt  to  save  a 
bridge  from  destruction  by  floods.  One  of  the  volunteers  having  been 
drowned,  it  was  held  that  the  maxim  "  Volenti  non  fit  injuria  "  did  not 
apply,  the  case  being  one  of  "  faute  commune,"  and  that  the  damages 
ought  to  be  divided  according  to  Quebec  Jurisprudence :  see  p.  240,  note 
206. 


232       The  Employees'  Liability  Act,  1880. 

a  cooling  vat  on  the  premises,  and  near  which  plaintiff 
had  to  work,  was  insufficiently  protected,  the  only  pro- 
tection being  a  rim  or  sill  fourteen  or  sixteen  inches  in 
height  above  the  floor  of  the  room.  The  plaintiff  fell 
into  the  vat  and  was  injured.  The  county  court  judge 
found  the  following  facts  :  (1)  That  there  was  a  defect  in 
the  works  by  reason  of  there  being  no  sufficient  fence 
round  the  vat ;  (2)  that  the  defendant  was  guilty  of  negli- 
gence in  not  having  fenced  the  vat ;  (8)  that  the  accident 
was  caused  by  such  defect ;  (4)  that  both  the  plaintiff  and 
the  defendant  knew  of  the  defect ;  (5)  that  the  plaintiff 
was  not  guilty  of  contributory  negligence. 

Both  the  Divisional  Court  and  the  Court  of  Appeal 
(Lord  Eshee  dissenting)  held  that  upon  these  findings  the 
doctrine  "  Volenti  non  fit  injuria  "  applied ;  that  plaintiff 
must  be  held  to  have  voluntarily  taken  the  risk  of  injury 
from  this  source ;  and  that  he  could  not  recover. 

Lord  Justice  Bowbn,  in  an  extremely  able  judgment, 
after  pointing  out  that  this  defence  of  "  Volenti  non 
fit  injuria "  was  distinct  from  that  of  contributory 
negligence,  and  discussing  all  the  cases,  said  as 
follows  (g)  : 

"  It  is  no  doubt  true  that  the  knowledge  on  the 
part  of  the  injured  person,  which  will  prevent  him 
from  alleging  negligence  against  the  occupier,  must 
be  a  knowledge  under  such  circumstances  as  leads 
necessarily  to  the  conclusion  that  the  whole  risk  was 
voluntarily  incurred.  The  maxim,  be  it  observed,  is 
not '  scienti  not  fit  injuria,'  but  '  volenti.'  It  is  plain 
that  such  knowledge  may  not  be  a  conclusive  defence 
— but  where  the  danger  is  one  incident  to  a  perfectly 
lawful  use  of  his  own  premises,  neither  contrary 
to  statute  nor  common  law,  where  the  danger  is 
visible  and  the  risk  appreciated,  and  where  the  in- 
jured person,  knowing  and  appreciating  both  risk  and 
danger,  voluntarily  encounters  them,  there  is,  in  the 
(g)  56  L.  J.  Q.  B.,  at  p.  349. 
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absence  of  further  acts  of  omission  or  commission, 
no  evidence  of    negligence   on    the    part    of    the 
occupier  at   all.    Knowledge  is  not   a   conclusive 
defence   in   itself.    But  when  it  is   a   knowledge 
under  circumstances  that  leave  no  inference  open 
but  one — namely,  that  the  risk  has  been  volun- 
tarily   encountered  —  the    defence    seems    to    me 
complete  "  (199). 
It  will  thus  be  seen  that,  so  far  from  adopting  the 
view  taken   by  A.  L.   Smith,  J.,  in   Weblin  v.  Ballard 
{ante,  p.  231),  that  the  effect  of  the  Employers'  Liability 
Act  was  to  take  away  this  defence  from  an  employer,  the 
court  in  this  case  laid  down,  not  only  that  the  defence  may 
apply  to  the  relation  of  employer  and  workman,  but  that 
where  the  risk  is  apparent,  and  the  workman  knows  of  it 
and  appreciates  it,  his  assent  to  the  risk  may  be  implied. 

Was  the  Law  as  Declared  by  Bowen,  L.J.,  Right  ? — 

It  is  important  to  remember  that  the  law  as  laid  down 
by  Bowen,  L.J.,  in  this  judgment  has  never  been  ques- 
tioned. It  is  not  correct  to  declare,  as  is  sometimes 
done,  that  this  doctrine  as  affecting  workmen  has  been 
abolished  by  the  decision  of  the  House  of  Lords,  in 
the  case  of  Smith  v.  Baker  (h).  As  we  shall  hereafter 
see,  the  decision  in  that  case  did  not  turn  nearly 
so  much  upon  what  was  the  law,  as  upon  what  was 
the  proper  inference  to  be  drawn  from  the  fact  of 
knowledge  of  danger,  combined  with  continuance  in  the 
employment. 

In  the  case  of  Yarmouth  v.  France  (i)  the  same  question 
again  arose.    A  workman  who  had  been  injured  by  a 

(h)  [1891]  A.  C.  325 ;  60  L.  J.  Q.  B.  683 ;  65  L.  T.  467. 
(i)  19  Q.  B.  D.  647  ;  57  L.  J.  Q.  B.  7;  4  T.  L.  R.  1. 

Canadian  Notes. 

(199)  Lawson  v.  Packard  Electric  Co.,  Limited,  16  O.  L.  R.  1,  see 
Mulock,  C. J.,  at  p.  14 ;  Montreal  Park  and  Island  Bail.  v.  McDougall, 
36  S.  C.  R.  1 ;  Brous$eau  v.  Bilanger,  Q.  R.  5  S.  C.  298,  and  6  S.  C.  75. 
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vicious  horse,  had  repeatedly  complained  to  his  foreman 
that  he  was  required  to  drive  it,  but  had  been  reassured 
by  the  statement  that  if  injury  happened  to  him  the 
employer  would  have  to  make  him  compensation.  The 
county  court  judge  having  non-suited  the  plaintiff  in  his 
action  on  the  authority  of  Thomas  v.  Quartermaine,  it  was 
held  on  appeal  by  Lord  Esher  and  Lindley,  L.J.  (sitting 
as  a  Divisional  Court),  that  this  non-suit  was  wrong.  The 
court  did  not  disapprove  of  the  rule  laid  down  by  Bowen, 
L.J.,  in  Thomas  v.  Quartermaine;  indeed,  they  accepted 
this  exposition  of  the  law,  for,  sitting  as  a  Divisional 
Court,  they  were  bound  to  do  so ;  but  engrafted  this 
distinction  upon  it — that  the  question  whether  a  work- 
man could  be  said  to  be  "  volens  "  was  a  question  of  fact, 
depending  upon  the  evidence  adduced  in  each  case,  and 
that  the  court  had  no  right  to  draw  the  inference  merely 
from  continuance  in  the  employment  with  knowledge  of 
the  risk  (200). 

In  his  judgment,  Lindley,  L.J.,  says :  "  The  facts  of 
each  particular  case  must  be  ascertained  and  considered. 
If  nothing  more  is  proved  than  that  the  workman  saw 
danger,  reported  it,  but  on  being  told  to  go  on  went  on 
as  before,  to  avoid  dismissal,  a  jury  may,  in  my  opinion, 
properly  find  that  he  had  not  agreed  to  take  the  risk,  and 
had  not  acted  voluntarily  in  the  sense  of  having  taken 
the  risk  upon  himself.  Pear  of  dismissal  rather  than 
voluntary  action  might  properly  be  inferred.  A  fortiori 
might  the  jury  properly  come  to  such  a  conclusion  if  it 
was  proved  that  the  workman  was  told  not  to  mind,  and 
that  if  any  accident  happened  the  employer  must  make 
it  good."  The  case  was  Bent  down  for  a  new  trial,  but 
special  leave  was  given,  if  it  was  wished,  to  take  it  higher. 
No  further  appeal,. however,  was  prosecuted. 

Canadian  Notes. 

(200)  Compare  Tobin  v.  New  Glasgow  Iron,  Coal,  and  Bail.  Co.,  29 
N.  S.  E.  70 ;  and  see  Nicholls  Chemical  Co.  v.  Forster,  Q.  R.  15  K.  B. 
411. 
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This  case  was  followed  by  a  Divisional  Court  in  Osborne 
v.  The  London  and  North  Western  Rail.  Co.  (k). 

The  question  arose  again  in  a  somewhat  peculiar  form 
in  a  case  of  Church  v.  Appleby  (I),  where  a  workman  had 
met  with  his  death  by  falling  off  a  staging  which  had 
been  erected  in  the  middle  of  the  river  Thames,  and 
which  was  insufficiently  guarded.  The  action  was  brought 
by  the  widow,  and  the  evidence  was  that  the  deceased 
man  had  worked  on  the  staging  for  about  a  week,  and 
that  the  fact  of  the  insufficient  guarding  was  apparent. 
In  this  case  the  question  as  to  whether  the  plaintiff 
knew  of  and  voluntarily  incurred  the  risk  was  left  to  the 
jury,  who  answered  it  in  the  affirmative.  A  new  trial 
was  applied  for  on  the  ground  that  the  workman  being 
dead,  and  consequently  no  evidence  being  given  as  to  the 
state  of  his  mind  with  reference  to  the  risk,  he  could  not 
be  assumed,  in  the  absence  of  any  such  evidence,  to  be 
"  volens."  That  the  finding  of  the  jury  upon  this  point 
was  only  a  guess.  The  court  refused  a  new  trial,  holding 
that  the  knowledge  of  the  defect,  coupled  with  the  con- 
tinuance in  the  employment,  was  some,  if  not  conclusive, 
evidence  of  willingness  to  incur  it. 

Really  a  Question  for  the  Jury. — The  above  case 
shows  that  a  jury  may  draw  the  inference  of  willingness 
to  incur  a  risk  from  the  fact  alone  that,  with  knowledge 
of  the  danger,  the  workman  continued  to  work. 

It  has  been  decided,  by  a  Divisional  Court  that  the 
doctrine  of  "  Volenti  non  Jit  injuria  "  does  not  apply  when 
the  negligence  of  the  employer  consists  in  the  breach  of 
a  statutory  obligation  (m)  (201).    This  must  be  regarded  as 

(fe)  21  Q.  B.  D.  221 ;  57  L.  3.  Q.  B.  618.  See  also  on  the  same  point, 
Thrussell  v.  Handyside,  20  Q.  B.  D.  359 ;  57  L.  J.  Q.  B.  347. 

(I)  58  L.  J.  Q.  B.  144 ;  60  L.  T.  542  ;  5  T.  L.  B.  88. 

(m)  Baddeley  v.  Granville,  19  Q.  B.  D.  423 ;  56  L.  J.  Q.  B.  501 ;  57 
L.  T.  268.  BothBoWEN  and  Pby,  L.JJ.,  in  their  judgments  in  Thomas 
v.  Qitartermaine,  draw  the  same  distinction.  See  also  Groves  v.  Lord 
Wvmborne,  ante,  p.  7,  and  remarks  of  Lord  Herschell  in  Smith  v. 
Baker,  [1891]  A.  0.,  at  p.  365. 

Canadian  Notes. 
(201)  Badgers  v.  Hamilton  Cotton  Co.,  23  O.  B.  425,  see  judgment 
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settled  law,  although  we  think  the  reasoning  by  which  it 
is  supported  would  equally  prevent  the  application  of  the 
principle  of  "  Volenti  nonfit  injuria  "  to  actions  brought 
under  the  Employers'  Liability  Act.  The  whole  of  the 
obligation  imposed  by  the  Employers'  Liability  Act  is  a 
statutory  obligation,  and  it  might  well  be  argued  upon 
the  authority  of  this  decision  that  the  doctrine  could 
not  apply  to  any  action  founded  upon  a  breach  of  that 
statute,  whereas  we  have  seen  it  has  been  repeatedly 
decided  that  it  does. 

In  1889  the  question  of  the  extent  of  the  doctrine  of 
"  Volenti  nonfit  injuria"  was  incidentally  considered  for 
the  first  time  in  the  House  of  Lords,  with  reference  to  the 
Employers'  Liability  Act,  in  the  case  of  Membery  v.  Great 
Western  Rail.  Co.  (n),  where,  although  some  of  the  learned 
lords  were  of  opinion  that  the  plaintiff  was  disentitled  by 
the  application  of  the  maxim  of  "  Volenti  non  fit  injuria," 
the  decision  was  not  given  upon  this  ground,  and  the 
question  of  the  limits  of  the  doctrine  was  expressly  "  left 
open." 

Decision  in  Smith  v.  Baker. — Finally,  in  the  year 
1891,  came  the  decision  of  the  House  of  Lords  in  Smith 
v.  Baker  (o),  a  case  of  importance  undoubtedly,  but  in 
reality  only  minimising  in  its  application,  and  not  alto- 
gether abolishing,  the  doctrine  which  we  have  been 
considering,  so  far  as  it  had  been  held  to  affect  actions 
under  the  Employers'  Liability  Act  (202). 

In  reality  the  decision  goes  but  little  beyond  those  in 

(n)  58  L.  J.  Q.  B.  563 ;  5  T.  L.  E.  468. 

(o)  [1891]  A.  0.  325 ;  60  L.  J.  Q.  B.  683 ;  65  L.  T.  467,  cmie,  p.  233. 
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of  Stbeet,  J.,  at  p.  435 ;  Love  v.  New  Fairview  Corporation,  10  B.  0.  R. 
330 ;  Bell  v.  Inverness  Bail,  and  Coal  Co.,  42  N.  S.  R.  265 ;  Dean  v. 
Ontario  Cotton  Mills  Co.,  14  O.  R.  119 ;  see  judgment  of  Wilson,  O.J., 
at  p.  128. 

(202)  Smith  v.  Baker  was  followed  in  the  Supreme  Court  of  Canada 
in  Canada  Atlantic  Bail.  v.  Hurdman,  25  O.  R.  209;  22  Ont.  A.  R. 
292;    25  S.  C.  R.  205,  where   a  jury's   finding  that   the    deceased 
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Yarmouth  v.  France  and  Osborne  v.  London  and  North 
Western  Rail.  Co.     See  ante,  pp.  234,  235. 

The  facts  of  the  case  were  as  follows :  The  plaintiff  was 
working  in  a  railway  cutting  with  a  hammer  and  drill 
when  a  stone,  which  was  being  "  jibbed  "  over  his  head 
by  means  of  a  crane,  slipped  from  its  fastenings,  fell 
upon  him  and  injured  him.  The  plaintiff  admitted  that 
he  knew  of  the  practice  of  slinging  stones  over  his  head, 
and  that  the  practice  was  a  dangerous  one,  and  said  that 
he  had  told  the  crane  driver  that  it  was  dangerous.  He 
had,  however,  continued  to  work  exposed  to  this  risk 
for  four  or  five  months.  The  jury  in  the  county  court 
found  that  the  plaintiff  had  not  voluntarily  taken  a  risky 
employment  with  knowledge  of  its  risk.  The  important 
question  for  decision  in  the  House  of  Lords  was  as  to 
whether,  under  these  circumstances,  the  plaintiff  was 
disentitled  to  recover  by  virtue  of  the  doctrine  of  "  Volenti 
non  fit  injuria."  The  Court  of  Appeal,  following  Thomas 
v.  Quartermaine,  held  that  the  plaintiff  was  so  disentitled, 
and  had  entered  judgment  for  the  defendant. 

On  appeal,  it  was  held  by  the  Loed  Chancelloe,  Lord 
Watson,  Lord  Hekschell,  and  Lord  Mokris  (Lord  Beam- 
well  dissenting),  that  the  appeal  must  be  allowed,  and 
that  the  doctrine  of  "  Volenti  non  Jit  injuria "  did  not 
apply  to  such  circumstances  as  were  proved  in  this  case. 
In  the  first  place,  the  rule  laid  down  by  Bowen,  L.J., 
was  not  found  fault  with  at  all ;  indeed,  it  was  accepted 
as  the  right  rule  to  be  applied,  and  the  whole  decision 
turned  upon  what  was  the  right  inference  to  be  drawn 
from  continuance  in  an  employment  with  knowledge  of 
a  risk. 

The  Loed    Chancelloe,   in  giving   judgment,   said : 
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"  voluntarily  accepted  the  risk  of  shunting  "  was  considered  to  mean 
only  that  he  accepted  the  risks  of  shunting  in  a  careful  and  skilful 
manner.  See  also  McCloherty  v.  Gale  Manufacturing  Co.,  19  Ont.  A.  B, 
117 ;  Webster  v.  Foley,  2  B.  0.  B.  at  p.  149. 
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"  The  question  of  law  that  seems  to  be  in  debate  is 
whether,  upon  these  facts,  and  on  an  occasion  when 
the  very  form  of  his  employment  prevented  the  plaintiff 
looking  out  for  himself,  he  consented  to  undergo  this 
particular  risk  and  so  disentitled  himself  to  recover 
when  a  stone  was  negligently  permitted  to  fall  on  him. 
I  am  of  opinion  that  the  application  of  the  maxim 
'  Volenti  non  fit  injuria  '  is  not  warranted  by  these  facts. 
I  do  not  think  the  plaintiff  did  consent  at  all.  For  my 
own  part,  I  think  that  a  person  who  relies  on  the  maxim 
must  show  a  consent  to  the  particular  thing  done.  Of 
course  I  do  not  mean  to  deny  that  a  consent  to  the 
particular  thing  may  be  inferred  from  the  course  of 
conduct,  as  well  as  proved  by  express  consent ;  but,  if  I 
were  to  apply  my  proposition  to  the  particular  facts  in 
this  case,  I  do  not  believe  the  plaintiff  ever  did  or  would 
have  consented  to  the  particular  act  done  under  the 
particular  circumstances." 

What  this  case  then  really  decides  is  this — that  there 
is  no  inference  to  be  implied  by  law,  even  where  a  work- 
man knows  of  and  appreciates  a  danger,  from  the  fact  of 
his  continuance  in  the  employment ;  that  the  question  is 
one  of  fact,  and  that  it  is  a  question  for  the  jury ;  that 
the  consent  to  run  the  risk  must  be  proved  by  the  defen- 
dant, who  wishes  to  rely  on  the  maxim,  the  reason  being 
that  a  workman  does  not  impliedly  take  the  risk  of  his 
employer's  negligence  (203). 

With  this  case  must  be  considered  the  case  of 
Williams  v.  Birmingham  Battery  and  Metal  Co.  (p), 
which  decides  that  if  this  doctrine  is  to  be  relied  upon 
by  the  defendant,  he  must  obtain  a  finding  from  the 
jury  that  the  plaintiff  had  agreed  to  undertake  the  risk 
of  the  defect  or  negligence  upon  which  the   action  is 

(p)  [1899]  2  Q.  B.  338 ;  68  L.  J.  Q.  B.  918 ;  15  T.  L.  R.  468. 

Canadian  Notes. 

-  (203)  The  summary  in  the  text  is  quoted  and  approved  by  Davies,  J., 
in  Canada  Foundry  Co.  v.  Mitchell,  35  S.  0.  R.  452,  at  p.  454. 
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founded  (204).  A  finding  that  he  had  the  same  means  of 
knowing  the  risk  and  danger  that  the  defendant  had, 
and  did  in  fact  know  it,  is  not  sufficient. 


3. — Of  Contributory  Negligence. 

It  appears  natural  that  a  plaintiff  should  not  recover 
in  a  case  where  he  sues  a  defendant  upon  the  ground  of 
negligence,  and  the  facts  at  the  trial  show  that,  although 
there  may  have  been  some  negligence  on  defendant's 
part,  the  plaintiff  in  reality  brought  the  injury  upon 
himself  (205).  The  law,  however,  goes  further,  and  declares 
that  if  the  injury  was  the  direct  result  of  the  combined 
negligence  of  the  plaintiff  and  the  defendant,  he  is  in 
law  the  author  of  his  own  injury,  and  cannot  recover. 
This  rule  is  spoken  of  as  the  "  doctrine  of  contributory 
negligence."  It  arises  continually  in  actions  tried  under 
the  Employers'  Liability  Act,  and  is,  as  we  have  seen  (q), 
a  defence  still  open  to  an  employer  sued  under  this  Act, 
and  it  is  a  defence  which  is  often  proved  (206). 
It  is  sometimes  stated  thus : 

A  plaintiff  cannot  recover  damages  if,  but  for 
his  own  negligence,  the  accident  would  not  have 
happened,  though  there  was  negligence  on  the  part 
of  the  defendant, 
(j)  Stuart  v.  Evans,  ante,  p.  63. 
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(204)  Canada  Foundry  Co.  v.  Mitchell,  35  S.  C.  B.  452 ;  Muma  v. 
Canadian  Pacific  Bail,  14  0.  L.  B.  147;  6  C.  Ey.  0.  444.  In  Sim 
v.  Dominion  Fish  Co.,  2  0.  L.  E.  69,  the  defendants  had  not  asked  for  or 
obtained  the  jury's  finding  whether  the  plaintiff  had  voluntarily  under- 
taken the  risk,  and  they  were  not  allowed  on  appeal  to  rely  on  this 
defence.  See  also  judgment  of  Ferguson,  J.,  in  Le  May  v.  Canadian 
Pacific  Bail.  Co.,  18  0.  E.  314,  at  p.  326,  affirmed ;  17  Ont.  A.  E.  293. 

(205)  Phillips  v.  Grand  Trunk  Bail.,  1  0.  L.  E.  28 ;  1  C.  Ey.  0.  399  ; 
Fawcelt  v.  Canadian  Pacific  Bail.,  8  B.  0.  E.  393;  32  S.  0.  E.  721; 
Domimon  Iron  and  Steel  6o.  v.  Day,  36  N.  S.  E.  113  ;  34  S.  C.  E.  387 ; 
Tooke  v.  Bergeron,  Q.  E.  9  S.  C.  506 ;  27  S.  0.  E.  567 ;  Brenner  v. 
Toronto  Bail.,  13  0.  L.  E.  423 ;  15  O.  L.  E.  195 ;  40  S.  0.  E.  540 ; 
Moir  v.  C.  P.  B.,  7  C.  Ey.  C.  380. 

(206)  The  Ontario  authorities  are  collected  in  London  and  Western 
Trusts  Co.  v.  Lake  Erie  and  Detroit  Biver  Bail.  Co.,  12  0.  L.  E.  28  ;  5 
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Always  Question  of  Fact. — Contributory  negligence  is 
a  question  of  fact,  depending,  of  course,  upon  the  facts 
proved  in  each  particular  case  (207).  In  a  case  tried  by  a 
jury  it  becomes  a  question  for  the  jury  to  answer,  keeping 
in  mind  all  the  circumstances,  for  it  is  apparent  that  what 
it  may  be  reasonable  to  do,  or  omit  to  do,  in  one  state  of 
circumstances  may  be  unreasonable  in  another  (208).     In 

Canadian  Notes. 

C.  By.  C.  364.  In  Kennedy  v.  Isbesier,  40  N.  S.  R.  116,  a  workman,  who 
was  being  carried  in  a  train  past  his  stopping-place,  jumped  and  was 
injured,  and  it  was  held  that  he  could  not  recover.  And  see  Burland  v. 
Lee,  28  S.  C.  R.  348;  Moir  v.  Canadian  Pacific  Bail.,  7  C.  Ry.  C.  380; 
Hawley  v.  Wright,  34  N.  S.  R.  365 ;  32  S.  G.  R.  40 ;  37  N.  S.  R.  77 ; 
Howie  v.  Dominion  Coal  Co.,  37  N.  S.  R.  111.  A  master  is  not  liable  for 
injury  resulting  to  a  servant  from  the  latter's  disobedience  to  reasonable 
rules  or  orders :  Anderson  v.  Mikado  Mining  Co.,  3  O.  L.  R.  581 ;  Globe 
Woollen  Mills  v.  Poitras,  Q.  R.  5  S.  0.  391 ;  Q.  R.  4  Q.  B.  116 ;  Coutlee 
v.  Grand  Trunk  Bail.,  Q.  R.  23  S.  C.  242 ;  4  C.  Ry.  C.  36 ;  Harris  v. 
London  Street  Bail.,  39  S.  C.  R.  398;  Deyo  v.  Kingston  and  Pembroke 
Bail.,  8  0.  L.  R.  588 ;  4  0.  Ry.  C.  42,  and  cases  cited,  ibid.,  p.  55 ;  Grand 
Trunk  Bail.  v.  Bvrkeit,  35  S.  C.  R.  296  ;  5  0.  Ry.  0.  54  ;  Jones  v.  Morton 
Co.,  14  O.  L.  R.  402 ;  but  see  G.  T.  B.  v.  Miller,  32  S.  C.  R.  454 ;  2  C.  Ry. 
C.  350.  In  Warmington  v.  Palmer,  7  B.  0.  R.  414 ;  8  B.  0.  R.  344 ;  32 
S.  0.  R.  126,  the  disregard  of  rules  which  had  tacitly  ceased  to  be 
observed  was  held  not  to  amount  to  contributory  negligence.  As  to 
Quebec,  see  Boyal  Electric  Co.  v.  Paquette,  35  S.  0.  R.  202. 

The  doctrine  of  contributory  negligence  is  not  recognised  in  Quebec. 
Where  the  plaintiff  and  defendant  are  both  in  fault  (faute  commune), 
the  damages  are  divided;  see  Gieouabd,  J.,  in  Price  v.  Boy,  29  S.  C  R 
494,  at  p.  497  ;  Price  v.  Talon,  32  S.  C.  R.  123  ;  C.  P.  B.  v.  Boisseau, 
Q.  R.  11  K.  B.  394  ;  32  S.  0.  R.  424 ;  Paquette  v.  Dufour,  89  S.  0.  R.  332 ; 
Wire  and  Gable  Co.  v.  McAlUndon,  Q.  R.  16  K.  B.  273.  But  in  Bobert's 
v.  Hawkins,  29  S.  0.  R.  218,  it  was  held,  reversing  the  Queen's  Bench, 
Q.  R.  7  Q.  B.  428,  that  as  the  plaintiff's  fault  was  the  principal  and 
immediate  cause  of  the  accident,  no  damages  were  recoverable.  See 
also  Tooke\.  Bergeron,  27  S.  C.  R.  567  (reversing  Q.  R.  9  S.  C.  506),  and 
cases  there  cited,  p.  570. 

(207)  Johnson  v.  Grand  Trunk  Bail.,  25  O.  R.  64 ;  21  Ont.  A.  R.  408 ; 
Bennett  v.  Grand  Trunk  Bail.,  7  Ont.  A.  R.  470 ;  1  0.  Ry.  C.  451  •  Pearl 
v.  Grand  Trunk  Bail,  10  Ont.  A.  R.  191 ;  10  O.  L.  R.  753 ;  5  C.Ry.  C 
347  ;  Beckett  v.  Grand  Trunk  Bail.,  8  O.  R.  601 ;  13  Ont.  A.  R  174  ■'  16 
S.  0.  R.  713. 

(208)  Morrow  v.  Canadian  Pacific  Bail.,  infra,  note  209;  Vallee  v. 
Grand  Trunk  Bail,  1  O.  L.  R.  224  ;  1  0.  Ry.  C.  338  ;  Snell  v.  Toronto 
Bail,  27  Ont.  A.  R.  151 ;  31  S.  C.  R.  241.  In  Great  Northern  Bail  v. 
Couture,  Q.  R.  14  K.  B.  316,  it  was  held  that  where  an  employee  had 
been  continuously  on  duty  for  forty-eight  hours,  his  inability  from 
fatigue  to  exercise  due  care  and  skill  did  not  prevent  his  recovering 
damages.  As  to  the  circumstanoes  in  which  the  incurring  of  risk  for 
the  purpose  of  saving  life  or  property  will  not  amount  to  contributory 
negligence  or  a  voluntary  inourring  of  risk  preventing  recovery  of 
damages,  see  Anderson  v.  Northern  Bail  of  Canada,  25  U.  0.  0.  P.  301  ■ 
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very  extreme  cases,  where  admitted  facts  have  shown  to 
the  satisfaction  of  the  court  that  the  plaintiff  has  been 
guilty  of  contributory  negligence,  the  court  has  set  aside  a 
finding  of  a  jury  negativing  contributory  negligence.  The 
Scottish  courts  have  gone  further  than  the  English,  and 
have  held  actions  to  be  irrelevant  and  refused  to  allow 
them  to  go  to  trial,  or  set  aside  the  verdict  where  in  their 
opinion  a  state  of  facts  is  shown  from  which  contributory 
negligence  must  be  implied  (r)  (209).  If,  however,  a  jury 
comes  to  a  conclusion  in  any  given  case,  that  the  plain- 
tiff has  done  something  which  a  reasonable  man  would 
not  have  done,  or  has  omitted  something  which  a  reason- 
able man  would  have  done,  the  first  of  the  two  factors 
necessary  to  constitute  contributory  negligence  has  been 
found  against  him. 

But  the  question,  when  may  such  negligence  be  said 
to  have  contributed  to  the  result,  is  a  much  more  com- 
plex one.  That  a  plaintiff  has  been  guilty  of  negligence, 
either  of  a  slight  or  of  a  gross  description,  is  immaterial 

(r)  Fleming  v.  Eadie  (1898),  25  E.  500 ;  Cameron  v.  Walker  (1898), 
25  B.  449. 
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Connell  v.  Town  of  Prescolt,  20  Ont.  A.  B.  49 ;  22  S.  C.  B.  147 ;  Thorne 
v.  James,  14  Man.  B.  373 ;  Love  v.  New  Fairview  Corporation,  10  B.  O.  B. 
330,  supra,  p.  227,  note  196.  Children  are  not  expected  to  exercise  the 
same  degree  of  care  as  adults,  see  infra,  pp.  249,  250,  notes  218,  219. 

(209)  In  Morrow  v.  Canadian  Pacific  Bail.,  21  Ont.  A.  B.  149,  Bubton, 
J.A.,  after  referring  to  the  questions  of  negligence  and  contributory 
negligence,  said,  at  p.  152  :  "  Upon  each  of  these  issues  it  is  competent 
to  the  judge  to  say  negatively  that  there  is  not  sufficient  evidence  to 
go  to  the  jury,  but  it  is  no  more  competent  to  him  to  declare  affirma- 
tively that  one  is  proved  than  the  other  .  .  .  the  moment  it  appears 
that  the  facts  and  the  proper  inferences  from  the  facts  are  in  dispute,  it 
becomes  a  question  for  the  jury."  And  see  Canadian  Pacific  Rail.  v. 
Smith,  34  N.  S.  B.  22  ;  31  S.  C.  B.  367  ;  1  C.  By.  C.  231,  255.  In  Ryan 
v.  Canada  Southern  Rail.,  10  O.  B.  745,  it  was  held  that  the  case 
was  properly  withdrawn  from  the  jury  as  on  the  undisputed  facts  the 
accident  was  due  to  the  injured  employee's  want  of  care.  See  also  New 
Glasgow  Iron,  Coal,  and  Rail.  Co.  v.  Tobin,  26  N.  S.  B.  268,  Coutlee, 
S.  C,  Dig.  577-8 ;  Hodson  v.  T.  H.  &  B.  Rail.,  3  C.  By.  C.  289 ;  and 
note,  p.  301,  ibid.  As  to  interpretation  of  the  jury's  findings,  see 
Rowan  v.  Toronto  Rail.,  29  S.  C.  B.  717 ;  London  Street  Rail.  v.  Brown, 
2  0.  L.  E.  53 ;  31  S.  C.  B.  642  ;  1  C.  Ey.  C.  390  ;  Andreas  v.  Canadian 
Pacific  Rail,  2  West.  L.  E.  249 ;  37  S,  C.  B,  1 ;  5  C.  Ey.  0.  450. 

E.L.  R 
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if  such  negligence  has  not  been  the  cause,  or  one  of  the 
causes,  of  the  injury  (210). 

Qualification  of  Doctrine. — Arising  out  of  the  rule  is 
another,  which  may  be  said  to  be  a  natural  deduction 
from  it,  viz.  that  negligence  either  on  the  part  of  a 
plaintiff  or  a  defendant  is  not  a  direct  cause  of  an  injury, 
if  the  other  party  by  the  exercise  of  reasonable  care,  after 
such  party  is  aware,  or  should  have  been  aware,  of  the 
negligence,  had  a  reasonable  opportunity  of  avoiding  it, 
and  failed  to  do  so.  To  put  this  proposition  more 
plainly:  If,  when  a  plaintiff  has  been  guilty  of  negli- 
gence,— even  of  negligence  which,  but  for  the  opportunity 
afforded  by  circumstances  to  the  defendant  of  avoiding  its 
effects,  would  have  been  a  direct  cause  of  the  injury, — 
and  such  opportunity  is  afforded  to  the  defendant,  and 
he  neglects  it,  the  plaintiff's  negligence  no  longer  dis- 
entitles him  from  recovering  a  verdict,  for  henceforth 
the  defendant's  negligence  must  be  regarded  as  the 
direct  cause  of  the  occurrence.  Conversely,  if  a  defen- 
dant has  been  guilty  of  negligence  which  would  other- 
wise have  been  a  direct  cause  of  the  injury,  but  the 
plaintiff,  becoming  affected  with  knowledge  of  such 
negligence,  fails  to  exercise  reasonable  care  to  avoid  its 
consequences,  such  failure  on  his  part  is  regarded  in  law 
as  the  negligence  directly  or  proximately  causing  the 
injury,  and  the  defendant  thus  escapes  what  would  other- 
wise have  been  the  consequence  of  his  breach  of  duty. 

The  first  of  these  propositions  is  supported  by  the 
well-known  case  of  Davies  v.  Mann  (s),  where  the  plain- 
tiff negligently  left  his  donkey,  with  its  legs  tied,  in  a 
public  road,  and  the  defendant  negligently  drove  it  and 
injured  it.  It  was  held  that  the  plaintiff  was  entitled  to 
recover, 
(s)  10  M.  &  W.  546 ;  12  L.  J.  Exoh.  10. 
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(210)  See  Grand  Trwnk  Bail.  v.  Birjcett,  35  S.  0.  E.  296 ;  5  O.  Ry.  O. 
54 ;  and  Godwin  v.  Newcombe,  1  0.  L.  It.  525. 
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In  Radley  v.  London  and  North  Western  Rail.  Co.  (t) 
a  like  decision  was  given.  Lord  Penzance,  in  delivering 
judgment,  says :  "  The  plaintiff  in  an  action  for  negli- 
gence cannot  succeed  if  it  is  found  by  the  jury  that  he 
has  himself  been  guilty  of  any  negligence,  or  want  of 
ordinary  care,  which  contributed  to  cause  the  accident. 
But  there  is  another  proposition  equally  well  established, 
and  it  is  a  qualification  upon  the  first,  viz.  that  though 
the  plaintiff  may  have  been  guilty  of  negligence,  and 
although  that  negligence  may  in  fact  have  contributed 
to  the  accident,  yet  if  the  defendant  could,  in  the  result, 
by  the  exercise  of  ordinary  care  and  diligence,  have 
avoided  the  mischief  which  happened,  the  plaintiff's 
negligence  will  not  excuse  him."  See  per  Lord  Dunedin, 
observations  on  the  decision  in  Radley  v.  London  and 
North  Western  Rail.  Co.,  in  Mitchell  v.  Caledonian  Rail. 
Co.  (u)  (211). 

The  second  of  our  propositions  was  laid  down  in  the 
case  of  Butterfield  v.  Forrester  (x).  In  that  case  the 
defendant  had  wrongfully  and  negligently  obstructed  a 
public  highway;  the  plaintiff,  who  was  riding  violently, 
rode  against  the  obstruction  and  was  injured.  The  direc- 
tion to  the  jury,  which  was  held  to  be  the  right  direction, 
was  that  if  a  person  riding  with  reasonable  care  could 
have  seen  and  avoided  the  obstruction,  and  if  they  were 
satisfied  that  the  plaintiff  did  not  use  such  ordinary  care, 
they  should  find  for  the  defendant  (y)  (212). 

(t)  1  App.  Cas.  754 ;  46  L.  J.  Exch.  573 ;  35  L.  T.  637. 
(u)  [1909]  S.  C.  746. 
(x)  11  East,  60. 

(y)  See  Bridge  v.  Grand  Junction  Bail.  Co.,  2  M.  &  W.  244,  where 
the  same  principle  was  laid  down  by  Parke,  B. 
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(211)  Halifax  Electric  Tramway  v.  Inglis,  32  N.  S.  R.  117 ;  30  S.  C.  R. 
256  ;  1  C.  Ry.  C.  360  (note  214,  infra) ;  Robertson  v.  Halifax  Coal  Co., 
22  N.  S.  R.  84 ;  Letcher  v.  Toronto  Rail.,  1  0.  W.  N.  59. 

(212)  In  Holden  v.  Grand  Trunk  Rail.,  5  0.  L.  R.  301 ;  2  C.  Ry.  0. 
352,  the  defective  condition  of  the  defendants'  way  caused  the  derail- 
ment of  the  engine,  but  it  was  held  that  the  widow  of  the  engineer 
who  had  been  killed  could  not  recover  as,  but  for  the  engineer's  negligent 
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In  all  these  cases  it  will  be  seen  that  the  negligence, 
which  in  the  result  was  excused,  would  certainly  have 
been  negligence  contributing  to  the  injury,  but  for  the 
fact  that  the  other  part  had  the  opportunity  of  avoiding 
it.  It  is  then  no  longer  regarded  as  a  directly  contribut- 
ing cause.  The  rule  has  been  well  stated  by  Lord  Esher 
(when  Bebtt,  M.E.)  in  the  case  of  Davey  v.  London  and 
South  Western  Rail.  Co.  (z)  thus : 

"Even  though  the  defendants  were  guilty  of 
negligence  which  contributed  to  the  accident,  yet 
if  the  plaintiff  also  was  guilty  of  negligence  which 
contributed  to  the  accident,  so  that  the  accident  was 
the  result  of  the  joint  negligence  of  the  plaintiff  and 
of  the  defendants,  then  the  plaintiff  cannot  recover, 
it  being  understood  that  if  the  defendants'  servants 
could  by  reasonable  care  have  avoided  injury  to  the 
plaintiff,  then  the  negligence  of  the  plaintiff  ivould  not 
contribute  to  the  accident." 

Onus  of  Proof. — In  the  same  way  that  the  onus  of 
proving  the  defendants'  negligence,  rests  in  the  first 
place  on  the  plaintiff,  so  on  the  other  hand  the  onus  of 
proving  that  the  plaintiff  has  been  guilty  of  contributory 
negligence,  rests  upon  the  defendant  (213). 

It  often  happens  that  the  plaintiff  in  attempting  to 
prove  negligence  against  the  defendant,  succeeds  in 
establishing  contributory  negligence  on  his  own  part, 
thus  relieving  the  defendant  of  the  onus  cast  upon  him 
by  law  (2i3»).  The  defendant  is  not  so  likely  to  relieve 
the  plaintiff  of  the  onus  of  proving  his,  the  defendant's, 

(2)  12  Q.  B.  D.  71 ;  53  L.  J.  Q.  B.  58  ;  49  L.  T.  739. 

Canadian  Notes. 

disregard  of  rules  and  signals,  no  accident  would  have  occurred ;  and  see 

LondonStreetRail.-v.Brotm,2  0.  L.B.  53;  31S.0.B.  642;  1  C.  By.  C.  390. 

(213)  Morrow  v.  Canadian  Pacific  Bail.,  21  Ont.  A.  E.  149 ;  Bajotte 
v.^Canadian  Pacific  Bail,  5  Man.  B.  365 ;  MacPherson  v.  MacLachlan, 
36  N.  S.  B.  435  ;  Wilson  v.  Lincoln  Paper  Mills  Manufacturing  Co.,  9 
0.  L.  B.  119,  at  p.  123 ;  Quebec  Bailway  Light  Co.  v.  Fortin,  40  S  0.  R. 
181;  7  0.  By.  0.  252. 

(213a)  Danger  v.  London  Street  Bail.,  30  0.  B.  493. 
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negligence,  for  the  evidence  is  not  generally  forthcoming 
on  his  behalf  until  a  piimd  facie  case  of  negligence  has 
been  made  against  him.  Still,  it  has  happened,  that  a 
defendant,  against  whom  no  real  evidence  of  negligence 
had  been  brought,  has,  in  attempting  to  prove  contribu- 
tory negligence,  established  a  case  against  himself,  and, 
as  is  well  known,  he  very  often  aggravates  the  case 
against  him. 

These  occurrences  are  not  exceptions  to  the  rules,  but 
only  examples  of  the  fortuitous  satisfaction  of  an  onus 
by  a  party  upon  whom  the  onus  did  not  rest.  Where 
the  plaintiff  has  satisfied  the  onus  of  proving  negligence, 
and  the  defendant  the  onus  of  proving  contributory 
negligence,  the  further  onus  of  proving  that,  notwith- 
standing the  contributory  negligence,  the  defendant 
could  have  avoided  the  event  which  occurred,  rests,  it 
is  thought,  on  the  plaintiff.  If  the  plaintiff  cannot 
satisfy  this  further  onus,  judgment  should,  it  is  believed, 
be  entered  for  the  defendant.  This  appears  to  have  been 
the  decision  of  Walton,  J.,  in  Reynolds  v.  Thomas  Tilling, 
Limited  (a).  In  this  case  the  jury  found  the  defendants 
guilty  of  negligence  and  the  plaintiff  guilty  of  contribu- 
tory negligence,  but  could  not  agree  whether,  notwith- 
standing the  contributory  negligence,  the  defendants' 
driver  could  have  avoided  the  accident  by  the  use  of 
reasonable  care.  Upon  the  findings  after  argument, 
the  learned  judge  entered  judgment  for  the  defendants. 

The  Contributory  Negligence  must  be  a  Proximate 
Cause  of  the  Injury. — Again,  in  considering  this  question 
of  contributory  negligence,  confusion  often  arises  from 
an  imperfect  appreciation  of  the  rule  of  law  laid  down 
in  the  maxim,  "In  jure  non  remota  causa  sed  proxima 
spectatur."  The  proximate  cause  of  an  occurrence  is  in 
law  regarded  as  the  cause  of  it. 

The  principle  and  cases  we   have  been   examining 

(a)  19  T.  L.  R.  539  ;  20  T.  L.  R.  57. 
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furnish  one  illustration  of  what  is  regarded  in  law  as 
the  proximate  and  therefore  the  cause  of  an  accident,  to 
the  exclusion  of  a  more  remote  cause.  The  word  proxi- 
mate, however,  is  not  to  be  understood  as  nearest  in 
order  of  time,  but  in  order  of  causation  (b).  Still  less 
must  it  be  understood  as  meaning  that  in  a  case  of  joint 
negligence,  that  negligence  which  is  more  culpable  in 
itself  is  necessarily  the  proximate  or  nearest  cause  of  the 
accident  (214). 

The  question  which  has  always  appeared  to  us  to 
furnish  the  greatest  difficulty  is  this :  Is  negligence  on 
the  part  of  a  plaintiff,  without  which  the  accident  would 
not  have  happened,  and  which  the  defendant  has  not 
had  a  reasonable  opportunity  of  avoiding,  necessarily  a 
proximate  cause  of  the  accident  ?  In  other  words,  is 
negligence  sine  qua  non  the  same  thing  as  contributory 
negligence  when  the  defendant  has  not  been  affected 
with  knowledge  of  such  negligence,  or  when,  being 
affected  with  it,  he  has  not  had  the  reasonable  oppor- 
tunity of  avoiding  it  ? 

We  are  strongly  inclined  to  think,  notwithstanding 
certain  dicta  which  appear  to  favour  an  opposite  opinion, 
that  this  question  must  be  answered  in  the  affirmative. 

Contributory  Negligence  a  Defence  to  Breach  of 
Statutory   Duty. — Although,    as    before    stated    {ante, 

(b)  Shearman  and  Redfield's  Law  of  Negligence,  §  94  (5th  ed.). 
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(214)  For  a  discussion  of  ultimate  negligence,  see  Brenner  v.  Toronto 
Bail,  13  0.  L.  R.  423,  where  Anglin,  J.,  in  the  Divisional  Court, 
considered  that  the  failure  of  the  motorman  of  an  electric  car  to  shut 
off  power  or  reduce  speed  as  required  by  the  Company's  rules,  although 
anterior  in  point  of  time  to  the  plaintiff's  negligence  in  crossing  in  front 
of  the  car,  might  be  the  effective  cause  of  the  accident.  The  appeals 
(15  0.  L.  R.  195  ;  40  S.  C.  R.  540)  reversed  the  decision  on  question  of 
misdirection.  Compare  Halifax  Electric  Tramway  v.  Inglis,  32  N.  S.  R. 
117  ;  30  S.  C.  R.  256 ;  1  C.  Ry.  C.  360,  where  the  fact  that  an  electric 
car  was  proceeding  at  an  unreasonable  rate  of  speed  and  not  to  be 
under  sufficient  control  rendered  the  Company  liable,  notwithstanding 
plaintiff's  negligence  in  driving  across  the  line.  See  also  Bundy  v. 
Garter,  21  N.  S.  R.  296 ;  Grand  Trunk  Bail.  v.  Birkett,  35  S.  C.  R.  296 ; 
5  C.  Ry.  C.  54  (judgment  of  Ktllam,  J.) ;  Coutlee  v.  Grand  Trunk  Bail., 
Q.  R.  23  S.  C.  242 ;  4  C.  Ry.  C.  36. 
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p.  7),  the  doctrine  of  common  employment  is  no  defence 
to  an  action  founded  on  the  breach  by  defendant  of  some 
statutory  duty  (215),  the  defence  of  contributory  negligence 
is,  if  proved,  a  good  answer  to  such  an  action :  and  this 
whether  the  action  is  brought  for  breach  of  the  particular 
statute  or  under  the  Employers'  Liability  Act  (c)  (216). 

Must  be  Breach  of  a  Duty  owed  to  Defendant.— 

In  some  of  the  cases  a  confusion  seems  to  have  arisen 
between  an  act  on  the  plaintiff's  part,  negligent  per  se, 
and  an  act  on  his  part  negligent  with  reference  to  the 
circumstances  of  the  accident.  It  may  well  happen  that 
a  plaintiff  may  at  the  time  of  the  accident  be  pursuing  a 
course  of  conduct  which  someone  might  have  a  right  to 
complain  of  as  negligent,  and  even  without  which  the 
accident  would  not  have  occurred,  and  yet  the  defendant 
may  not  be  entitled  to  say  that  this  conduct  was  con- 
tributory negligence  excusing  his  own.  This  sounds 
subtle,  but  a  little  consideration  will  show  that  an 
accident  may  be  the  result  of  two  acts, — one  innocent, 
in  so  far  that  it  is  no  breach  of  any  duty  owed  to  the 
person  responsible  for  the  other  act,  the  other  act  a 

(c)  Caswell  v.  Worth,  5  El.  &  Bl.  849;  25  L.  J.  Q.  B.  121  ;4W.B. 
231;  Stuart  v.  Evans,  ante,  p.  63;  and  remarks  of  Smith,  J.,  in 
Weblin  v.  Ballard,  ante,  p.  63 ;  and  of  Channell,  B.,  in  Britton  v. 
Great  Western  Cotton  Co.,  L.  B.  7  Exch.  138. 
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(215)  See  cases  cited  supra,  p.  235,  note  201. 

(216)  See  Deyo  v.  Kingston  and  Pembroke  Rail.,  8  0.  L.  B.  588 ;  4 
C.  By.  C.  42,  where  a  railway  brakeman's  death  was  caused  by  his 
coming  in  contact  with  an  overhead  bridge  less  than  the  prescribed 
seven  feet  above  the  top  of  the  cars,  but  his  negligent  disobedience  to 
rules  was  held  to  prevent  recovery;  and  Street  v.  Canadian  Pacific 
Bail.,  18  Man.  B.  334. 

It  has  been  held  in  a  series  of  cases  that  a  railway's  omission  to  ring 
the  bell  or  sound  the  whistle  when  approaching  a  crossing  does  not 
absolve  persons  crossing  the  line  from  exercising  due  care :  Winckler  v. 
Great  Western  Bail.,  18  U.  C,  0.  P.  250 ;  Johnston  v.  Northern  Bail.,  34 
XJ.  C.  B.  432 ;  Miller  v.  Grand  Trunk  Bail,  25  U.  C,  C.  P.  389  ;  Casey 
v.  Canadian  Pacific  Bail.,  15  0.  B.  574 ;  Weir -v.  Canadian  Pacific  Bail., 
16  Ont.  A.  B.  100 ;  Andreas  v.  Canadian  Pacific  Bail.,  37  S.  C.  E.  1, 
at  p.  16 ;  Wright  v.  Grand  Trunk  Bail,  5  0.  W.  E.  802 ;  4  C.  By.  C. 
202;  Wabash  Bailroad  v.  Misener,  38  S.  C.  E.  94,  per  Da  vies,  J.,  at 
p.  100.  As  to  Quebec,  see  Tanquay  v.  Grand  Trunk  Bail,  Q.  B.  20 
S.  C.  90;  3C.  By.  C.  13. 
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negligent  one, — both  acts  sine  qua  non  the  accident ; 
and  further,  that  the  act  which  is  innocent  in  the  sense 
that  it  cannot  be  complained  of  by  the  other  party,  might 
well  be  a  negligent  act  with  reference  to  a  duty  owed  to 
a  third  party,  or  with  reference  to  a  state  of  circum- 
stances other  than  those  which  led  up  to  the  accident. 

Although  not  distinctly  stated,  the  decision  in  the  case 
of  Greenland  v.  Chaplin  (d)  appears  to  have  been  based 
upon  this  principle.  The  plaintiff  was  at  the  time  of  the 
accident  standing  upon  a  steamboat,  at  a  part  where  he 
had  no  right  to  be,  and  where,  had  he  not  been,  the 
injury  would  not  have  happened  to  him :  the  injury  was 
caused  by  another  steamboat  negligently  running  into 
the  one  upon  which  the  plaintiff  was  standing.  The 
judge  directed  the  jury  that  if  the  accident  arose  from 
the  plaintiff  being  in  the  part  of  the  vessel  where  he 
ought  not  to  have  been  they  should  find  for  the  defen- 
dant. Upon  application  for  a  new  trial,  the  same  judge 
who  gave  this  direction,  expressed  his  opinion  that  his 
ruling  at  the  trial  was  incorrect,  saying,  ".I  think  that 
where  the  negligence  of  the  party  injured  did  not  in  any 
degree  contribute  to  the  immediate  cause  of  the  accident, 
such  negligence  ought  not  to  be  set  up  as  an  answer  to 
the  action."  It  would,  we  think,  have  been  more  correct 
to  have  said,  "  where  the  negligence  of  the  party  injured 
did  not  consist  in  the  breach  of  any  duty  owed  to  the 
defendant,  such  negligence  ought  not  to  be  set  up  as  an 
answer  to  the  action  "  (217). 

Of  course  the  negligence  relied  upon  to  disentitle  the 
plaintiff  from  recovering  must  be  appreciable  in  degree. 
"  De  minimis  lex  non  curat."  As  on  the  one  hand,  a  mere 
scintilla  of  negligence  is  not  sufficient  to  fix  a  defendant 
with  liability,  so  on  the  other  a  scintilla  of  contributory 

(d)  5  Exoh.  243 ;  19  L.  J.  Exoh.  293. 
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(217)  Compare  Wabash  Bail.  v.  McKay,  40  S.  C.  E.  251 ;  7  C.  By.  C. 
466. 
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negligence  does  not  disentitle  a  plaintiff  to  recover. 
Keally  this  amounts  to  saying  that  the  act  relied  upon 
is  not  a  negligent  one,  bearing  in  mind  the  manner  in 
which  the  word  "  negligence  "  has  been  denned. 

Is  there  then  a  rule  which  can  be  laid  down  as  to  what 
is  contributory  negligence  in  a  plaintiff,  which  can  be 
reconciled  with  the  principles  which  have  been  stated  ? 
We  think  there  is,  and  venture  to  enunciate  it  thus : 

If  the  act  relied  upon  was  a  negligent  one  in  the  sense 
in  which  we  have  explained  negligence,  if  the  negligence 
was  appreciable  in  extent,  and  was  negligence  with 
reference  to  the  circumstances  of  the  accident,  and  ivas 
negligence  without  which  the  accident  would  not  have 
happened,  and  the  defendant  has  had  no  reasonable 
opportunity  of  avoiding  such  negligent  act,  such  act  is 
contributory  negligence,  and  a  plaintiff  guilty  of  the  same 
is  precluded  from  recovering  from  the  defendant. 

Negligence  of  Children,  when  deemed  Contributory 
Negligence. — Again,  it  is  necessary  to  bear  in  mind  that 
what  may  amount  to  contributory  negligence  in  adults, 
may  not  be  so  regarded  in  the  case  of  children. 

In  the  case  of  Gardner  v.  Grace  (e),  Channbll,  B., 
says  "  the  doctrine  of  contributory  negligence  does  not 
apply  to  an  infant  of  tender  age."  This  is  a  general 
statement,  and,  like  most  statements  of  the  description, 
is  probably  too  wide  (218). 

In  Lynch  v.  Nurdin  (/),  a  child  of  seven  years  old, 
who  got  into  a  cart  negligently  left  unattended,  and 
was  injured,  was  held  entitled  to  recover,  although  such 
act  on  the  part  of  the  child  was  clearly  a  trespass,  and 

(e)  1¥.&F.  359.  (/)  1  Q.  B.  29 ;  10  L.  J.  Q.  B.  73. 

Canadian  Notes. 

(218)  See  Songster  v.  T.  Eaton  Co.,  25  0.  B.  78,  judgment  of  Abmour, 
C.J.,  at  p.  82  ;  affirmed  21  Ont.  A.  B.  624 ;  24  S.  C.  E.  708  ;  Merritt  v. 
Hepenstal,  33  N.  B.  B.  91 ;  25  S.  0.  B.  150 ;  Sydney  and  Glace  Bay 
Bail.  v.  Lott,  41  N.  S.  B.  153;  42  S.  0.  B.  220;  Potvin  v.  Canadian 
Pacific  Bail.,  4  0.  By.  C.  8 ;  Delage  v.  Delisle,  Q.  B.  10  K.  B.  481 ; 
Bernier  v.  Oinireux,  Q.  B.  12  K.  B.  24. 
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would  have  been  contributory  negligence  in  a  person  of 
mature  years. 

But  this  case  cannot  be  reconciled  with  the  cases  of 
Mangan  v.  Atherton  (g)  and  Hughes  v.  Macfie  (h),  in  both 
of  which  cases  children  of  very  tender  age  were  held 
not  entitled  to  recover  for  injury  on  the  ground  that 
they  had  interfered  with,  in  one  case,  a  machine,  and  in 
the  other  a  shutter,  which  had  been  negligently  left  in 
the  public  streets  by  the  defendant. 

These  cases,  however,  can  hardly  now  be  said  to  be 
authorities.  At  all  events  later  cases  do  not  support 
the  proposition  on  which  they  appear  to  have  been 
founded,  that  a  defendant,  himself  guilty  of  a  breach 
of  duty  owed  to  children,  is  justified  in  assuming  that 
the  same  standard  of  care  must  be  exacted  from  children 
as  from  adults.  Put  in  another  way,  we  think  the 
question  which  must  be  applied  to  ascertain  whether 
children  and  persons  of  immature  judgment  have  been 
guilty  of  contributory  negligence  is  this  :  has  such  child 
or  person  of  immature  judgment  done  or  omitted  any- 
thing which  it  is  unreasonable  to  expect  such  a  child  or 
person  to  have  done  or  omitted  ?  (219) 

(g)  L.  E.  1  Exch.  239  ;  35  L.  J.  Exch.  161 ;  14  L.  T.  (N.S.)  411. , 
(h)  2  H.  &  C.  744 ;  33  L.  J.  Exoh.  177. 

Canadian  Notes. 

(219)  According  to  Ferguson,  J.,  in  Bicketts  v.  Village  of  Markdale, 
31  O.  E.  610,  at  pp.  622—623,  the  test  would  appear  to  be  whether  the 
child  was  doing  anything  more  than  or  anything  different  from  what 
might  be  reasonably  expected  from  children  generally  of  his  own  age. 
In  Moore  v.  J.  D.  Moore  Co.,  4  0.  L.  E.  167,  Abmoub,  0  J.,  said,  at 
p.  175,  "  the  age,  capacity,  and  experience  of  the  infant  must  be  taken 
into  consideration  by  the  jury  in  ascertaining  what  measure  of  reason- 
able care  must  be  exacted  from  him."  And  see  Tabb  v.  Grand  Trunk 
Bail.,  8  0.  L.  E.  203 ;  4  C.  Ey.  0.  1.  Smith  v.  Hayes,  29  0.  E.  283, 
contains  a  review  of  numerous  oases  bearing  on  the  question  of  a 
speoial  duty  where  things  are  likely  to  allure  children.  And  see  Farrell 
v.  Grand  Trunk  Bail.,  2  0.  W.  E.  85  ;  2  C.  Ey.  G.  249,  and  note,  p.  250, 
ibid. ;  and  as  to  Quebeo,  Canadian  Pacific  Bail.  v.  Coley,  Q.  E.  29  S.  C. 
282 ;  Q.  E.  16  K.  B.  404.  A  child  of  twelve  years,  old  enough  to  judge 
between  right  and  wrong,  who  had  been  injured  While  playing  with  a 
fog  signal  upon  a  railway,  was  considered  guilty  of  contributory  negli- 
gence :  McShanev.  Toronto,  Hamilton,  and  Buffalo  Bail.,  31  0.  E.  185  ; 
but  see  Makms  v.  Piggott,  29  S.  0.  E.  188. 
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This  seems  to  have  been  the  decision  in  the  case  of 
Jewson  v.  Gatti  (i),  where  a  little  girl  recovered  damages 
from  the  defendants  for  their  negligence  in  erecting  an 
unsafe  barrier  to  their  cellar,  where  some  painting  was 
being  carried  on,  although  the  child  was  somewhat 
negligently  leaning  against  the  barrier. 

In  a  later  case  of  Crocker  v.  Banks  (k),  which  was  an 
action  under  the  Employers'  Liability  Act  by  a  girl 
aged  seventeen,  who  was  employed  in  a  mineral  water 
manufactory,  and  was  injured  by  the  bursting  of  a  soda 
water  bottle,  she  having,  as  was  alleged  by  the  defendant, 
contributed  to  the  accident  by  neglecting  to  wear  the 
mask  which  was  provided.  The  girl  swore  she  did  not 
know  of  the  danger  at  the  particular  time.  The  Court 
of  Appeal  held  that  it  might  not  be  negligence  in  a  girl 
of  her  age  not  to  appreciate  the  danger  and  not  to  have 
put  on  the  mask. 

Negligence  by  Identification.— On  the  other  hand, 
some  cases  show  that  where  a  child  is  so  young  as  to 
be  quite  unable  to  exercise  care  or  judgment  on  its  own 
account,  and  is  in  charge  of  an  adult,  who  is  guilty  of 
negligence,  the  child  may  be  so  identified  with  the 
negligence  as  to  be  disentitled  to  recover  (220). 

A  leading  case  on  this  point  is  Waite  v.  North 
Eastern  Rail.  Co.  (I),  where  a  child  was  travelling  in 
charge  of  its  grandmother,  and  was  injured  whilst  being 
taken  across  the  line.     The  jury  found  that  both  the 

(i)  2  T.  L.  R.  441. 

(h)  4  T.  L.  R.  324.  See  also  Dudman  v.  North  London  Bail.  Co., 
2  T.  L.  R.  365 ;  Bobmson  v.  W.  H.  Smith  <&  Son,  17  T.  L.  R.  423 ; 
Cribb  v.  Kynoch,  Limited,  23  T.  L.  R.  550 ;  76  L.  J.  K.  B.  948,  ante, 
p.  7. 

(2)  4  El.  B.  &  E.  719 ;  28  L.  J.  Q.  B.  258. 

Canadian  Notes. 


In  Eisenhauer  v.  Halifax  and  S.  W.  Bail.,  42  N.  S.  R.  426,  the 
negligence  of  the  driver  of  the  vehicle  was  not  attributed  to  his  wife 
and  child  so  as  to  prevent  the  latter  or  their  representatives  recovering 
damages  ;  and  see  judgment  of  Armoub,  J.,  in  Songster  v.  T.  Eaton  Co. 
(see  note  58,  p.  56),  25  0.  R.  at  p.  83. 
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company  and  the  grandmother  were  guilty  of  negligence. 
The  child  was  of  course  guilty  of  none.  It  was  held  by 
the  Exchequer  Chamber  that  the  child  could  not  recover, 
the  negligence  of  the  grandmother  being  by  identification 
attributable  to  the  child  (m). 

Notwithstanding  what  was  said  by  Beett,  M.E.,  in 
Davey  v.  London  and  South  Western  Rail.  Co.  (n),  to 
the  effect  that  a  plaintiff  in  an  action  of  negligence  had 
to  prove  two  things,  viz.  that  the  defendant  had  been 
guilty  of  negligence  and  that  he,  the  plaintiff,  had  not 
been  guilty  of  any  negligence  on  his  part,  it  may  now 
be  regarded  as  settled  that  the  onus  of  proving  that  a 
plaintiff  has  been  guilty  of  contributory  negligence  rests, 
in  the  first  instance,  upon  the  defendant.  It  may 
happen  that  this  onus  may  be  shifted  on  to  the  plaintiff, 
and  even  by  him  in  turn  back  again  upon  the  defendant 
during  the  progress  of  the  trial  (o). 

Contributory  Negligence  of  Third  Party.— Although 
a  defendant  may  set  up  the  plaintiff's  contributory 
negligence  as  an  answer  to  the  action  brought  against 
him,  yet  he  cannot  set  up  the  contributory  negligence 
of  any  third  person.  In  other  words,  assuming  the 
defendant  to  have  been  guilty  of  negligence  without 
which  the  accident  to  the  plaintiff  would  not  have 
occurred,  it  is  no  answer  for  him  to  say  that  but  for  the 
negligence  of  someone  else,  the  accident  would  not  have 
occurred  (221). 

(m)  In  the  ease  of  The  Bernina,  13  App.  Caa.  1 ;  57  L.  J.  (Probate) 
65,  the  whole  question  of  negligence  by  identification  was  re-considered, 
and  the  doctrine  overruled,  so  far  as  it  "  identifies  "  travellers  with  the 
public  vehicles  on  which  they  travel.  It  must  be  taken  to  throw  some 
amount  of  doubt  on  the  above  case. 

(n)  Ante,  p.  244. 

(o)  See  WakeVm  v.  London  and  South  Western  Bail.  Co.,  12  App.  Cas. 
41 ;  56  L.  J.  Q.  B.  229. 

Canadian  Notes. 

(221)  The  employer's  liability  for  the  breach  of  a  statutory  duty  is 
not  affected  by  the  fact  that  an  intervening  cause  of  the  injury  is  the 
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If  a  plaintiff  has  been  injured  by  the  combined 
negligence  of  two  persons  he  may  sue  both  or  either. 
If,  when  one  of  the  persons  was  sued  he  was  entitled 
to  say  that  the  accident  would  not  have  occurred  but 
for  the  negligence  of  the  other,  the  same  defence  could 
be  set  up  by  the  other,  and  the  result  would  be  that  a 
plaintiff  injured  by  the  combined  negligence  of  the  two 
would  have  no  remedy  against  either  (p). 


Statutory  Negligence  under  the  Employers' 
Liability  Act. 

In  addition  to  the  defence  of  contributory  negligence 
at  common  law,  the  legislature  has  declared  in  the 
Employers'  Liability  Act  itself  that  contributory — or, 
perhaps,  more  correctly,  statutory — negligence  of  the 
kind  therein  specified  shall  be  an  absolute  bar  to  a 
workman's  right  to  recover. 

The  words  creating  this  disability  are  contained  in 
the  third  sub-section  of  s.  2  of  the  Act,  which  says  that 
a  workman  shall  not  recover  under  the  Act — 

"  In  any  case  where  the  workman  knew  of  the 
defect  or  negligence  which  caused  his  injury,  and 
failed  within  a  reasonable  time  to  give,  or  cause  to 
be  given,  information  thereof  to  the  employer  or 
some  person  superior  to  himself  in  the  service  of  the 
employer,  unless  he  was  aware  that  the  employer 

(p)  See  as  to  this,  the  judgment  delivered  by  Lord  Esheb,  in  The 
Bernina,  ante,  p.  252.  See  also  the  eases  of  Burrows  v.  March  Gas  Co., 
L.  B.  7  Exch.  96 ;  Abbott  v.  Macfie,  2  H.  &  C.  744 ;  33  L.  J.  Exch.  177 ; 
Harrison  v.  Great  Northern  Bail.  Co.,  3  H.  &  C.  231 ;  33  L.  J.  Exch. 
266 ;  Harwell  v.  London  Omnibus  Co.,  2  Exoh.  Div.  365 ;  Clarice  v. 
Chambers,  3  Q.  B.  D.  327  ;  Engelhart  v.  Farrant  &  Co.,  66  L.  J.  Q.  B. 
122;  McDowall  v.  Great  Western  Bail.  Co.,  [1902]  1  K.  B.  618. 

Canadian  Notes. 

act— even  the  wilful  act — of  another  servant :  Sault  Ste.  Marie  Pulp 
and  Paper  Co.  v.  Myers,  3  0.  L.  B.  600 ;  33  S.  C.  E.  23 ;  and  see  Daye 
v.  H.  W.  McNeill  Co.,  6  Terr,  h.  B.  23. 
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or  such  superior  already  knew  of  the  said  defect  or 
negligence  "  (222). 

Must  know  of  Defect  or  Negligence. — It  is  easy  to 
understand  that  a  workman  may  be  acquainted  with  a 
defect — say,  in  machinery, — of  which  his  employer,  with- 
out negligence,  may  be  in  absolute  ignorance.  If  such  is 
the  case,  and  the  workman  knows,  or  should,  having 
regard  to  his  duties  or  his  skill,  liave  known,  that  the 
defect  may  at  any  time  lead  to  ah  accident,  with  atten- 
dant consequences  serious  to  himself,  and  he  neglects  to 
inform  of  this  defect,  the  blame  undoubtedly  rests  entirely 
with  himself. 

But  it  is  not  so  easy  to  understand  in  what  sense  the 
words  "  knew  of  the  negligence  which  caused  his  injury  " 
may  be  interpreted. 

The  particular  act  of  negligence  of  "  the  person  with 
superintendence  entrusted  to  him,"  for  whose  negligence 
the  employer  is  responsible,  probably  occurs  almost  con- 
temporaneously with  the  injury  which  it  causes;  and 
thus,  in  few  cases  will  the  workman  have  the  oppor- 
tunity of  complaining  of  that  act  of  negligence.  But,  of 
course,  it  may  happen  that  such  person  may  have  been 

Canadian.  Notes. 

(222)  The  provision  in  the  Manitoba  Act  (s.  5)  is  substantially  the 
same.  In  the  Acts  of  Ontario  (s.  6),  British  Columbia  (s.  7),  and  Nova 
Scotia  (s.  5)  the  words  are  :  "  failed  without  reasonable  excuse  to  give 
or  cause  to  be  given  within  a  reasonable  time  information  thereof.  ..." 
The  provisions  of  the  New  Brunswick  Act  (s.  5)  are  similar  to  the 
Ontario  Act,  except  that  the  persons  to  whom  notice  should  be  given 
are  "  the  employer,  or  some  person  in  charge  of  the  particular  work  in 
connection  with  which  the  injury  was  sustained,  or  some  person  occupy- 
ing the  position  of  superintendent  or  foreman  of  the  employer.  ..." 
See  Appendix,  pp.  942,  963,  957,  and  948. 

The  words  "  without  reasonable  excuse,"  which  are  not  contained  in 
the  English  Act,  were  referred  to  in  Truman  v.  Rudolph,  22  Out.  A.  B. 
250,  where  Osleb,  J.  A.,  who  delivered  the  judgment  of  the  Court  of 
Appeal,  stated  that,  whether  a  reasonable  excuse  or  not  exists  is  for  the 
jury  upon  the  evidence;  and  see  Cooper  v.  Hamilton  Steel  and  Iron  Co., 
8  0.  L.  B.  353. 

Under  the  New  Brunswick  Act  (s.  5  d)  a  workman  who,  being 
aware  of  the  intoxication  of  a  fellow-servant,  fails  to  give  notice 
thereof,  cannot  recover  damages  for  injuries  caused  by  the  negligence 
of  such  fellow-servant.    See  Appendix,  p.  948. 
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guilty  of  negligence  on  former  occasions  to  the  knowledge 
of  the  workman,  which  negligence,  however,  did  not 
result  in  injury.  Ought  the  workman,  then,  to  have 
complained  to  the  employer  at  once,  and  is  a  workman 
who  has  known  of  such  negligence  thenceforward  dis- 
entitled to  recover,  in  case  he  should  suffer  injury  from 
the  subsequent  negligent  acts  of  the  same  person  ?  True, 
the  Act  uses  the  words  "  the  negligence  which  caused  his 
injury,"  but  would  it  not  be  open  to  contention  that 
habitual  negligence  in  the  person  entrusted  with  superin- 
tendence, of  which  the  workman  is  aware,  and  which 
continually  renders  his  employment  dangerous,  is  covered 
by  these  words — for  may  not  such  negligence  be  said  to 
be  continuing  negligence  ? 

In  such  cases  probably  much  would  depend  upon  the 
degree  and  frequency  of  the  negligence  of  which  the 
person  who  caused  the  injury  had  been  guilty  upon 
former  occasions. 

The  obligation  is  by  the  Act  only  imposed  upon  the 
workman  of  giving  notice  of  defects,  or  negligence,  which, 
if  allowed  to  continue,  may  be  reasonably  likely  to  cause 
injury  to  himself;  he  is  not  by  the  Act  made  an  inspector 
either  of  his  employer's  works,  plant,  or  employes. 

When  must  Notice  of  Defect  or  Negligence  be  given  ? 

— If  a  workman  knows  of  a  defect,  or  of  negligence, 
likely  to  occasion  him  injury,  he  must  give  notice  thereof 
"  within  a  reasonable  time." 

"With  respect  to  giving  notice  of  a  defect,  the  words 
"within  a  reasonable  time,"  would  probably  be  held  to 
mean  the  first  reasonable  opportunity  after  the  know- 
ledge came  to  him.  But  the  question  arises  in  the  same 
way  as  before,  as  to  what  is  a  "  reasonable  time  "  within 
which  the  workman  should  give  notice  of  general  negli- 
gence of  disposition,  in  the  person  for  whose  negligent 
acts  the  employer  is  to  be  held  responsible. 

The  notice  required  by  the  Act  need  not  be  given  by 
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the  workman  personally,  or  to  the  employer  personally. 
He  may  "give  or  cause  it  to  be  given"  to  the  employer, 
or  "  give  or  cause  it  to  be  given "  to  "  some  person 
superior  to  himself  in  the  service  of  the  employer." 

Previously  to  the  Act,  an  employer  was  not  fixed  with 
knowledge  of  negligence,  by  such  negligence  having  been 
told  to  his  foreman  (q). 

"  Person  Superior  to  Himself." — The  requirement  of 
the  Act,  however,  is  satisfied  if  the  notice  is  given  by  the 
workman  to  "  some  person  superior  to  himself  in  the  service 
of  the  employer,"  although  such  notice  never  reaches  the 
employer. 

This  expression  is  ambiguous,  for  one  workman  may 
be  superior  to  another,  in  being  employed  in  a  higher 
class  of  work,  or  in  being  paid  higher  wages,  yet  it  could 
hardly  be  argued  that  the  giving  notice  to  a  person, 
superior  in  such  respects,  was  necessarily  a  compliance 
with  the  requirement  of  the  Act. 

Again,  one  workman  may  be  clearly  superior  to  another 
in  the  employment,  but  his  duties  may  be  confined  to  an 
entirely  distinct  branch  of  work,  and  may  be  totally 
unconnected  with  the  defect  or  negligence  of  which  notice 
is  given  to  him.  Surely,  in  this  case  again,  the  employer 
would  not  be  held  to  be  affected  by  such  a  notice. 

The  sub-section  would  have  been  more  plainly  expressed 
thus: 

To  the  employer,  or  some  person  entrusted  with 
any  duties  of  superintendence  in,  or  over,  that 
department  in  which  the  defect  or  negligence 
existed,  whether  such  superintendent  be  ordinarily 
engaged  in  manual  labour  or  not,  unless  the  injured 
person  should  himself  perform  duties  of  superin- 
tendence, in  which  case  such  person  must  give 
notice  to  the  employer,  or  to  a  person  entrusted 
with  any  superintendence  over  himself. 

(2)  Smith  v.  Howard,  22  L.  T.  (N.S.)  130. 
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Unless  aware  that  Defect,  etc.,  was  already  known. — 

The  workman,  it  will  be  further  noticed,  must  give  this 
notice :  "  Unless  he  was  aware  that  the  employer  or  such 
superior  already  knew  of  such  defect  or  negligence." 

There  are  two  possible  meanings  to  these  words.  The 
first  is,  that  the  workman,  although  in  default,  may 
recover  if  as  a  fact  the  employer  or  superior  did 
know  of  the  defect  or  negligence  of  which  it  was  the 
workman's  duty  to  complain  :  the  other  is,  that  the 
fact  whether  or  not  the  employer  or  superior  knew  is 
immaterial  if  the  workman  was  not  aware  that  they 
knew. 

We  think  the  Act  means,  what  it  appears  to  us 
plainly  to  say,  viz.  that  the  workman  shall  not  recover 
unless  he  was  aware  that  the  employer  or  superior  knew 
of  the  defect  or  negligence.  It  must  be  remembered  that 
this  is  a  statutory  disability  of  an  unusual  kind,  imposed, 
we  think,  in  the  interests  of  the  whole  of  the  workmen. 
It  may  well  be  that  the  legislature  intended  that  this 
statutory  duty  imposed  upon  the  workmen  in  an  employ- 
ment, for  the  purposes  of  their  common  safety,  should  be 
strictly  carried  out,  and  that  the  punishment  for  a  failure 
to  perform  it  should  be  certain. 

When  a  workman  has  failed  to  give  notice  of  a  defect, 
or  of  negligence,  which  Afterwards  occasions  him  injury, 
he  must  show,  either  that  the  employer  or  the  workman 
superior  to  himself  had  actual  or  constructive  notice 
thereof,  and  that  he  was  aware  of  this  fact. 

It  will  always  be  a  course  attended  with  risk,  for  the 
workman  who  has  omitted  to  give  notice  of  defect  or 
negligence,  to  rely  upon  the  defence  that  he  was  aware 
that  the  employer  or  superior  workman  already  knew  it ; 
for,  however  fully  he  may  prove  that  he  believed  this  to 
have  been  the  case,  and  however  reasonable  that  belief 
may  have  been,  he  runs  great  risk  if  such  knowledge  did 
not  in  fact  exist. 

If  it  is  wished  to  rely   upon  a   superior  workman 

e.l.  s 
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knowing  of  the  defect  or  negligence,  we  think  such 
person  must  be  a  superior  in  the  sense  which  we  have 
before  stated,  viz.  he  must  have  some  duties  of  superin- 
tendence over  the  workman,  or  in,  or  over  the  depart- 
ment in  which  the  defect  or  negligence  exists,  subject  to 
the  exception  stated  in  case  the  workman  injured  should 
himself  fulfil  duties  of  superintendence. 

Notwithstanding  the  importance  of  this  sub-section, 
there  has  been  no  decision  of  the  High  Court,  so  far  as 
we  are  aware,  upon  it.  Although  it  has  often  been 
relied  upon  as  a  defence  in  actions  brought  under  the 
Act  in  the  county  courts,  we  do  not  know  of  any  case 
where  the  defence  has  been  successful.  The  reason  for 
this  may  be  the  natural  reluctance  which  a  court  or 
jury  would  feel  to  deprive  a  workman  of  damages  to 
which  he  was  otherwise  entitled,  upon  the  ground  alone 
that  he  had  not  complied  with  a  very  stringent  provision 
of  a  statute,  with  which  provision  he  was  probably  un- 
acquainted. 

To  endeavour  to  sum  up  what  has  been  said  upon 
this  section  of  the  Act :  If  a  workman  knows  of  a  defect, 
he  must  inform  thereof  at  once,  and  can  only  excuse  his 
failure  to  do  so  by  showing  that  the  employer,  or  a 
person  with  superintendence  over  himself,  or  in,  or  over 
the  department  where  the  defect  was,  actually  knew  of 
the  same  already,  and  that  he  (the  workman)  knew  that 
the  superior  had  such  knowledge. 

Of  negligence,  the  consequences  of  which  have  not 
already  happened,  and  which  may  still  be  averted,  he 
must  inform  at  once,  and  of  general  negligence  of  dis- 
position he  should  complain  as  soon  as  it  becomes  so 
great  as  to  materially  increase  his  risks  in  his  employ- 
ment ;  and  in  both  cases  the  notice  should  be  given  either 
to  the  employer  himself,  or  to  a  workman,  "  superior  " 
in  the  sense  which  we  have  indicated. 

If  he  does  give  the  notice  himself,  he  must  prove  that 
he  caused  it  to  be  given,  i.e.  that  it  actually  was  given. 
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GENEKAL  SCHEME  OF  THE  ACT. 

Befoeb  the  passing  of  the  Workmen's  Compensation 
Act,  1897,  the  law,  in  the  absence  of  contractual  relation, 
never  imposed  liability  upon  one  person  to  make  com- 
pensation to  another  for  personal  injury,  except  in  cases 
where  the  injury  was  due  to  some  breach  of  duty  on  the 
part  of  the  person  occasioning  it,  or  on  the  part  of  his 
agents  or  servants  (223). 

The  Workmen's  Compensation  Act  of  1897  was  based 
upon,  and  introduced,  a  new  and  somewhat  startling 
principle.  By  this  Act  the  employer  was,  for  the  first 
time,  made  liable  to  compensate  his  workmen  for  injuries, 

Canadian  Notes. 

(223)  This  is  still  the  law  in  the  provinces  of  Ontario,  Manitoba, 
Nova  Scotia,  and  Saskatchewan. 

By  a  recent  amendment  to  the  New  Brunswick  Workmen's  Compensa- 
tion Act,  employers  are  made  liable  for  certain  defects  irrespective  of 
negligence.  See  note  113,  p.  125,  and  Appendix,  p.  947.  The  British 
Columbia  Workmen's  Compensation  Act  of  1902,  2  Edw.  7,  u.  74,  and 
the  Alberta  Workmen's  Compensation  Act  of  1908,  c.  12,  are  both 
based  on  the  English  Act  of  1897,  but  in  the  Alberta  Act  some  of  the 
provisions  of  the  English  Act  of  1906  are  included.  See  Appendix,  pp.  930 
and  916.  In  Quebec  a  somewhat  analogous  statute,  9  Edw.  7,  c.  66 
(Appendix,  p.  974),  came  into  force  on  the  1st  January,  1910. 
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quite  irrespective  of  the  consideration,  whether  or  not 
either  he,  or  any  one  for  whose  acts  he  was  in  law  liable, 
had  committed  any  breach  of  duty  to  which  the  injury 
was  attributable. 

The  intention  of  the  Act  made  him  an  insurer  of  his 
workmen  against  the  loss  caused  by  injuries  which  might 
happen  to  them  whilst  engaged  in  his  work. 

This  insurance,  it  is  true,  was  limited  in  extent,  but 
so  long  as  it  arose  out  of  and  in  the  course  of  the 
employment,  was  quite  irrespective  of  cause. 

The  Act  was  founded  on  the  German  system  of 
insurance  of  workmen  against  accidents  happening  in 
the  course  of  their  employment,  a  system  which  has 
since  been  largely  accepted  by  many  of  the  European 
States.  The  Workmen's  Compensation  Act  of  1897  was 
admittedly  a  tentative  measure.  It  was  applied  to  a  few 
only  of  the  leading  industries  of  the  country.  It  was, 
in  fact,  an  experiment  capable  of  development,  and 
meant,  if  successful,  to  develop  into  a  universal  scheme 
of  industrial  insurance.  The  first  extension  towards 
this  end  was  effected  by  the  passing  of  the  Workmen's 
Compensation  Act,  1900,  which  extended  the  benefits  of 
the  Act  of  1897  to  workmen  engaged  in  agriculture. 

The  two  statutes  brought  about  an  illogical  position. 
Certain  workmen  were  protected  in  the  course  of  their 
work,  others  were  left  unprotected.  Even  workmen 
generally  within  the  Act  found  themselves  at  one  time 
protected,  at  another  time  not.  This  position  arose  from 
the  wording  of  the  Act,  which  confined  the  liability  of  the 
employer  to  accidents  which  occurred  "  on,  in,  or  about " 
the  premises  under  his  control,  and  upon  which  his 
business  was  carried  on. 

In  the  year  1906  the  Government  determined  to 
extend  the  principle  of  workmen's  compensation,  and 
to  make  it  something  like  universal.  It  was  argued 
that  all  ordinary  misadventures  happening  to  workmen 
in  the  course  of  carrying  on  the  work  of  the  country, 


G-eneeal  Effect  of  the  Act.  265 

should  be  regarded  as  incidental  to  the  expense  of  carry- 
ing on  such  work,  and  ought  to  be  a  charge  upon  the 
particular  industry,  and  that  this  should  be  so  quite 
irrespective  of  whether  or  not  the  misadventure  was 
occasioned  by  neglect  or  default. 

The  result  was  the  passing  of  the  Workmen's  Com- 
pensation Act,  1906  (6  Edw.  7,  c.  58),  in  which  the 
broad  principle  of  universal  insurance  against  industrial 
accidents  (indeed,  all  accidents  where  the  relation  of 
employer  and  workman  subsists)  is  recognised  and  laid 
down. 

By  the  new  statute  the  former  Acts  of  1897  and  1900 
are  repealed,  save  in  so  far  as  they  affect  accidents 
happening  before  the  commencement  of  the  present  Act. 


General  Effect  of  the  Workmen's  Compensation 
Act  of  1906. 

Stated  broadly,  every  employer  of  any  person  or 
persons  who  come  within  the  definition  given  in  the 
Act  of  "  workman "  is  liable  from  and  after  July  1st, 
1907,  to  pay  the  compensation  given  by  the  Act,  to  any 
one  of  such  persons  as  may  suffer  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  the  employ- 
ment. 

A  very  wide  definition  is  given  to  the  expression 
"workman,"  which  includes  many  persons  not  ordinarily 
so  regarded.  The  compensation  is  limited  in  amount, 
but  with  one  exception  is  given  quite  irrespective  of  the 
cause  of  the  injury. 

The  one  exception  referred  to  is  where  the  injury 
was  caused  by  the  serious  and  wilful  misconduct  of  the 
workman  injured.  In  this  case  the  compensation  is  to 
be  disallowed  (s.  1  (2)  (c)  ). 

Even  where  such  misconduct  exists  it  is  not  to  bar 
the  right  to  compensation  if  the  injury  results  in  death 
or  serious  and  permanent  disablement  (s.  1  (2)  (c)  ) 
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All  Foemee  Rights  Rbsbevbd. 

The  Employers'  Liability  Act,  1880  (a),  is  not  repealed, 
but  is  to  subsist  side  by  side  with  the  present  Act. 
Indeed,  none  of  the  liabilities  imposed  by  law  upon 
employers  are  abrogated  by  the  Workmen's  Compensa- 
tion Act,  1906,  and  all  the  previously  existing  rights  of 
workmen  founded  either  upon  common  law  or  statute, 
are  preserved  to  them  (s.  1  (2)  (b)  ). 

The  new  liability  will  often  overlap  the  old,  thus  giving 
a  choice  of  remedies  to  the  workman.  He  is  not  enabled 
to  obtain  a  double  compensation,  nor,  as  will  be  hereafter 
pointed  out,  will  he  in  every  case  be  able  to  prosecute 
his  remedies  alternately.  Where  a  double  remedy  exists 
against  the  employer,  the  workman  is  by  the  construc- 
tion placed  on  the  Act  (b)  in  England  put  to  his 
election  which  remedy  he  will  pursue.  This  election 
has  generally  to  be  exercised  before  the  proceedings  are 
commenced. 


Compensation  obtained  by  Arbiteation. 

No  action  at  law  can  be  brought  to  obtain  the  com- 
pensation recoverable  under  the  Act,  but  in  place  thereof 
is  substituted  a  kind  of  quasi-legal  arbitration,  placed 
in  the  hands,  sometimes  of  laymen  and  sometimes  of 
lawyers,  regulated  in  the  county  courts,  or  before  an 
arbitrator  appointed  by  a  county  court  judge,  by  rules 
framed  under  the  Act.  An  appeal  from  the  arbitrator 
upon  points  of  law  to  the  county  court  judge,  and  from 
the  county  court  judge  to  the  Court  of  Appeal  is 
given  (c). 

(a)  43  &  44  Vict.  o.  42. 

(b)  Note.— In  the  following  pages,  by  the  expression  "  the  Act  "  is 
meant  the  Workmen's  Compensation  Act  of  1906. 

(c)  This  is  the  effect  of  s.  1  (3),  read  with  clauses  1,  4  of  the  Second 
Schedule. 
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An  appeal  now  lies  under  the  Act,  from  the  Court 
of  Appeal  in  England  and  Ireland  and  the  Court  of 
Session  in  Scotland,  to  the  House  of  Lords  (d).  Conse- 
quently any  question  of  law  raised  before  and  decided 
by  a  county  court  judge,  or  sheriff,  or  their  sub- 
stitutes under  the  Act,  can  be  appealed  to  the  House 
of  Lords. 

Contracting  out  of  the  Act  is  forbidden,  except  in  one 
case  where  there  is  substituted  for  it  a  scheme  of  com- 
pensation, approved  by  Government  authority,  as  one  not 
less  favourable  to  the  workman  than  the  provisions  of 
the  Act  (s.  3). 

An  attempt  is  made  to  obviate  the  hardship  often 
resulting  to  workmen  from  the  custom  of  contracting 
and  sub-contracting,  by  fixing  the  liability  to  pay  the 
compensation  given  by  the  Act  to  the  workmen  injured 
in  the  course  of  carrying  out  such  contract  or  sub-con- 
tract, in  the  first  instance,  upon  the  principal  responsible 
for  the  whole  work. 

Such  is,  in  bare  outline,  the  scheme  of  this  very 
important  statute.  Its  general  features  and  intent  are 
clear.  Owing  to  its  almost  universal  application,  the 
intentionally  widely  framed  definitions,  and  probably  still 
more  to  the  complicated  means  and  systems  by  which 
industry  is  in  this  country  carried  on,  many  questions 
have  already  arisen  and  more  are  likely  to  arise,  before 
the  scope  of  the  Act  can  be  declared  with  anything  like 
certainty.  It  is  only  possible,  by  close  scrutiny,  both  of 
the  wording  of  the  Act  itself,  and  of  the  rules  made  there- 
under, to  endeavour,  where  no  decisions  exist,  to  antici- 
pate such  difficulties ;  to  indicate,  where  possible,  how 
they  may  be  avoided;  and  to  show,  for  the  assistance 
of  those  who  may  be  interested,  whether  engaged  in 
prosecuting  or  resisting  claims  under  the  Act,  the 
points  which  demand  consideration,  and  the  method  of 
procedure. 

(d)  Sohed.  II.  (17)  (18). 
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(For  text  of  Act,  see  Appendix  M,  and  for  Eules  and 
Forms  made  to  regulate  the  procedure  thereunder,  see 
Appendix  N.  These  rules  are  hereafter  cited  as  W.  C.  R., 
1907  (though  they  include  the  rules  since  added),  with 
the  number  of  the  rule  referred  to.) 
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CHAPTEK  I. 


THE  EMPLOYMENTS  TO  WHICH,  AND  PERSONS 
TO  WHOM,  THE  WORKMEN'S  COMPENSA- 
TION ACT  OF  1906  APPLIES. 

The   Workmen's   Compensation   Acts,  1897   and   1900, 
were  applied  to  certain  denned  industries  only. 

The  Act  of  1897  applied  "  to  employment  ...  on  or 
in  or  about — 

(a)  A  Railway. 

(b)  A  Factory. 

(c)  A  Mine. 

(d)  A  Quarry. 

(e)  An  Engineering  Work ; 

(f)  A  Building  which  exceeds  Thirty  Feet  in  Height, 

and  is  either  being  Constructed  or  Repaired  by 
means  of  Scaffolding,  or  being  Demolished,  or 
on  which  Machinery  driven  by  Steam,  Water, 
or  other  Mechanical  Power,  is  being  used  for 
the  purpose  of  the  Construction,  Repair,  or 
Demolition  thereof  "  (s.  7  (1)  )  (224). 

Canadian  Notes. 

(224)  The  British  Columbia  and  Alberta  Acts  are  similar,  except  that 
the  former  does  not  apply  in  the  case  of  buildings  less  than  forty  feet  in 
height.  The  Quebec  Act  applies  to  workmen,  apprentices,  and  employees 
"  engaged  in  the  work  of  building ;  or  in  factories,  manufactories,  or 
workshops ;  or  in  stone,  wood,  or  coal  yards ;  or  in  any  transportation 
business  by  land  or  by  water ;  or  in  loading  or  unloading ;  or  in  any 
gas  or  electrical  business- ;  or  in  any  business  having  for  its  object  the 
building,  repairing  or  maintenance  of  railways  or  tramways,  waterworks, 
drains,  sewers,  dams,  wharves,  elevators,  or  bridges ;  or  in  mines,  or 
quarries ;  or  in  any  industrial  enterprise,  in  which  explosives  are 
manufactured  or  prepared,  or  in  which  machinery  is  used,  moved  by 
power  other  than  that  of  men  or  of  animals  ;  "  but  not  in  cases  where 
the  yearly  wages  exceed  $1,000. 
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The  Act  of  1900  added— 

(g)  Agriculture. 

Numerous  decisions  were  given  upon  these  words  as 
denned  in  the  Act  of  1897,  especially  as  to  employment 
on,  in,  or  about  a  factory.  The  inclusion  of  docks, 
wharves,  quays,  and  warehouses  within  the  expression 
'"  factory,"  led  to  many  conflicting  cases,  and  more  than 
once  necessitated  appeals  to  the  House  of  Lords. 

The  description  of  "  building,"  which  was  included  in 
the  Act,  in  addition  to  occasioning  great  trouble  and 
uncertainty,  often  led  to  hard  cases  of  exclusion  from  the 
benefit  of  the  Act. 

Employments   included   in   the   present  Act. — The 

restrictions  imposed  by  the  Act  of  1897  have  now  dis- 
appeared, and  with  them  disappear  the  decisions  bearing 
on  and  defining  the  employments  to  which  the  Act 
formerly  applied. 

Instead  of  the  words,  "  if  in  any  employment  to  which 
this  Act  applies,"  which  were  the  words  used  in  the  Act 
of  1897,  we  now  find  the  words,  "  If  in  ant/  employment 
personal  injury  by  accident  arising  out  of  and  in  the 
course  of  the  employment  is  caused  to  a  workman  his 
employer  shall,  subject  as  herein-after  mentioned,  be 
liable  to  pay  compensation  in  accordance  with  the  First 
Schedule  to  this  Act "  (s.  1  (1)  ). 

The  present  Act,  therefore,  applies  to  employment  of 
every  description,  except  where  excepted  in  terms. 

Although  the  Act  makes  use  of  the  expression  "  any 
employment,"  it  does  not  include  every  person  who  is 
employed  by  another  person,  but  only  affects  cases  where 
a  relation  of  employer  and  workman  exists  between  the 
person  claiming  compensation  and  the  person  from  whom 
compensation  is  claimed. 

This  relation  arises  from  contract,  and  the  contract 
must  be  one  of  service,  or  of  apprenticeship  (s.  18). 
Even  apart  from  the  words  of  the  Act  in  the  definition 
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of  "  workman,"  it  is  only  out  of  such  a  contract  that  the 
relation  can  in  law  arise.  It  is  none  the  less  a  contract 
of  personal  service,  from  the  fact  that  the  servant's 
duties  may  depend  on  and  be  regulated  by  statute,  e.g. 
the  certificated  manager  of  a  coal  mine. 

Put  in  another  way,  the  contract  must  be  one  between 
a  master  and  a  servant  before  the  Act  can  apply. 

It  was  not  until  the  passing  of  the  Employers  and 
Workmen  Act,  1875,  that  the  expressions  "employer" 
and  "  workman  "  were  used  in  a  statute.  The  old  words 
always  employed,  which  even  now  by  association  most 
vividly  define  the  relation,  were  "  master  "  and  "  servant." 

A  contract  of  apprenticeship  is  only  one  kind  of 
contract  of  service.  It  is  one  in  which  the  apprentice 
receives  as  consideration  for  his  promise  to  serve  and 
obey,  instruction,  together  with,  perhaps,  other  material 
benefits. 

The  test  in  all  cases  to  be  applied  to  ascertain  whether 
the  Act  applies  is  this — not  is  there  a  contract  of  employ- 
ment, but  is  there  a  contract  of  service  from  which  a 
relation  of  employer  and  workman,  or  master  and 
servant,  can  be  deduced. 

A  contract  of  service  for  work  or  labour,  with  which 
alone  the  Act  is  concerned,  arises  where  one  person 
undertakes  to  serve  another  and  to  obey  the  reasonable 
orders  of  such  other,  within  the  scope  of  the  duties 
undertaken,  generally  but  not  specifically  defined. 

If  all  the  duties,  though  they  may  be  duties  of  service, 
are  specifically  defined,  and  it  is  apparent  from  the  con- 
struction of  the  contract  that  the  list  is  an  exhaustive 
one,  and  no  control  is  reserved  over  the  person  under- 
taking the  duties,  either  as  to  the  manner  or  time  in 
which  he  should  perform  them,  the  contract  is  generally 
spoken  of  as  an  independent  contract  giving  rise  to  the 
position,  not  of  master  and  workman,  but  of  employer 
and  contractor. 

But  subject  to  the  qualification  that  the  contract  must 
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be  one  of  service,  the  definition  given  in  the  Act  of 
"  workman  "  is,  as  will  be  seen,  a  very  wide  one. 

Wobkman  :  Definition  in  Act  op  1906. 

"  '  Workman '  does  not  include  any  person  employed 
otherwise  than  by  way  of  manual  labour  whose  remunera- 
tion exceeds  two  hundred  and  fifty  pounds  a  year,  or  a 
person  whose  employment  is  of  a  casual  nature  and  who 
is  employed  otherwise  than  for  the  purposes  of  the 
employer's  trade  or  business,  or  a  member  of  a  police 
force,  or  an  out  worker,  or  a  member  of  the  employer's 
family  dwelling  in  his  house,  but,  save  as  aforesaid,  means 
any  person  who  has  entered  into  or  works  under  a  con- 
tract of  service  or  apprenticeship  with  an  employer, 
whether  by  way  of  manual  labour,  clerical  work,  or 
otherwise,  and  whether  the  contract  is  expressed  or 
implied,  is  oral  or  in  writing"  (s.  13). 

This  being  the  definition  given  in  the  Act,  the  manner 
in  which  the  meaning  of  "  workman  "  is  for  the  purposes 
of  the  Act  to  be  ascertained  must  be  arrived  at  by  a  pro- 
cess of  exhaustion.  It  is  not  correct  to  say  that  every 
person  not  excluded  in  terms  from  the  Act  is  within  it, 
but  it  is  correct  to  say  that  every  person  not  specifically 
excluded,  whose  contract  is  one  of  service  with  an 
employer,  is  included. 

Contract  of  Service,  What  is?  —  The  distinction 
between  a  contract  of  employment  and  a  contract  of 
service  is  shown  by  the  following  cases  decided  under 
the  present  Act. 

In  Waites  v.  The  Franco-British  Exhibition  {Incor- 
porated (a),  the  man  killed  was  a  lecturer  at  the  Franco- 
British  Exhibition  whose  duty  was  to  explain  an  airship 
on  exhibition  there.  It  was  held  that  he  was  not  a 
workman  within  s.  13  of  the  Workmen's  Compensation 
Act,  1906. 

(a)  25  T.  L.  B.  HI. 
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The  case  of  Bums  v.  Manchester  and  Salford  Wesleyan 
Mission  (b)  was  a  similar  decision.  The  respondents,  a 
charitable  institution,  had  instituted  a  labour  yard,  and 
in  return  for  work  done  at  the  yard  by  men  out  of 
employment  gave  them  board  and  lodging  and  occa- 
sionally small  sums  of  money.  Held  that,  though  these 
men  were  employed  by  the  institution,  the  facts  proved 
did  not  show  a  contract  of  service  which  would  create 
the  legal  relation  of  employer  and  workman. 

See  also  Hillier  v.  The  Governors  of  St.  Bartholomew's 
Hospital  (e). 

On  the  other  hand,  in  Porton  v.  The  Central  (Unem- 
ployed) Body  for  London  (d),  a  man  working  for  the 
London  (Unemployed)  Relief  Body — a  Committee  con- 
stituted under  s.  1  of  the  Unemployed  Workmen  Act, 
1906  (6  Edw.  7,  c.  58) — was  held  entitled  to  recover 
compensation  from  this  statutory  body,  upon  the  ground 
that  a  contract  of  service  had  been  constituted  between 
them.  See  also  Crump  v.  Leivis  (e),  where  the  basis  of 
the  decision  is  the  same  reasoning. 

Scottish  Decision. 

The  case  of  Gilroy  v.  Mackie  and  Others  (Leith  Distress 
Committee)  (/)  is  a  decision  to  the  same  effect  as  that  in 
Porton' 8  Case  (supra). 

Irish  Decision. 

In  Mmphy  v.  Guardians  of  Enniscorthy  Union  (g),  the 
deceased  man  in  respect  of  whose  death  compensation 
was  claimed,  was  one  of  the  medical  officers  of  the  Union, 
engaged  by  the  Guardians  as  a  dispensary  hand  at  a 

(6)  125  L.  T.  Jour.  336.     1  Butterworths'  0.  C,  p.  305. 

(c)  25  T.  L.  R.  762. 

(d)  [1909]  1  K.  B.  173 ;  78  L.  J.  K.  B.  139 ;  25  T.  L.  R.  102. 

(e)  [1908]  1  K.  B.  858. 

(/)  [1909]  S.  C.  466  ;  46  S.  L.  R.  325, 
(g)  [1908]  Ir.  L.  R.  609. 

E.L.  T 
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salary  of  £120  a  year.  Held  that,  though  employed  by 
the  Guardians,  no  contract  of  service  existed  between 
him  and  them,  and  therefore  the  claim  was  not  main- 
tainable. 

It  now  becomes  necessary  to  consider  seriatim  the 
classes  of  persons  whom,  although  workmen  in  the  strict 
sense  of  the  word,  the  legislature  has  thought  right  to 
exclude  from  the  benefits  given  by  the  statute. 

Persons  excluded  by  Name — 

(a)  "  Any  person  employed  otherwise  '  than  by  way 
of  manual  labour  whose  remuneration  exceeds 
£250  a  year  "  (s.  13). 

It  is  believed  that  the  remuneration  here  referred  to 
means  aggregate  or  total  remuneration,  whether  received 
from  one  employer  or  from  several.  The  obvious  idea  is 
that  a  person  receiving  more  than  £250  a  year  as  a 
recompense  for  his  labour,  is  able  himself  tp  make  pro- 
vision for  incapacity  resulting  from  accident,  and  to 
provide  for  his  dependants  in  case  of  death. 

A  difficulty  may  arise  where  the  remuneration  exceeds 
£250  a  year,  and  is  derived  in  part  from  manual  labour 
and  in  part  from  clerical  or  other  labour.  Two  views 
are  possible.  It  may  be  that  in  such  a  case  the  Act 
does  not  apply,  or  it  may  be  that  the  arbitrator  must 
consider  what  is  substantially  the  character  of  the 
work,  and  award  or  refuse  compensation  according 
to  what  in  his  opinion  is  the  real  character  of  the 
employment. 

The  use  of  the  words  "manual  labour"  may  make 
relevant  some  of  the  decisions  which  have  been  given  on 
these  words  when  considered  with  reference  to  other 
statutes. 

Under  the  Employers'  Liability  Act,  1880,  the  test 
applied  to  determine  whether  a  person  was  a  workman 
within  that  Act,  was  whether  his  employment  was  one 
of  manual  labour  ejusdem  generis  with  the  descriptions 
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mentioned  in  the  Act  (see  ante,  pp.  66 — 88),  but  it  is 
doubtful  whether  the  -present  words  will  be  construed 
in  this  somewhat  strict  sense. 

As  to  the  method  of  testing  whether  the  remuneration 
which  consists  in  part  of  money  and  in  part  of  board 
and  lodging  exceeds  £250  a  year,  see  Dothie  v.  McAndrew 
&  Co.  (h),  and  Rosenqvist  v.  Bowring  &  Co.  (i)  (post, 
p.  510). 

(b)  "A  person  whose  employment  is  of  a  casual  nature, 
and  who  is  employed   otherwise  than  for  the 
purposes  of  the  employer's  trade  or  business  " 
_(b.  13). 

Speaking  roughly,  all  casual  labour  employed  for  the 
purpose  of  trade  or  business  is  within  the  Act ;  all  such 
labour  when  employed  for  private  or  domestic  purposes, 
or  indeed  for  any  purposes  which  cannot  be  described  as 
trade  or  business,  is  excluded  from  the  Act. 

The  question  of  casual  labour  under  the  Act  is  a  dim-, 
cult  one,  and  has  already  been  the  subject  of  judicial 
decisions. 

Casual  employment  is  employment  necessitated  by 
chance  circumstances.  The  expression  is  not,  it  is 
believed,  used  in  contradistinction  to  "permanent  or 
constant "  employment. 

The  dictionary  definitions  of  the  word  "  casual "  all 
suggest  the  same  idea  : 

"  Depending  on  chance  ;  depending  on  or  produced 
by  chance ;  occurring  or  coming  at  uncertain  times ; 
not  to  be  calculated  on ;  unsettled ;  coming  without 
design  or  premeditation ;  casual  labourer ;  one  who 
does  casual  or  occasional  jobs." — (Murray.) 

"  Happening  to  come  without  being  foreseen ;  coming 
without  regularity." — (Webster.) 

"  Happening  without  design  on  the  part  of  the  agent, 

(h)  [1908]  1  K.  B.  803  ;  77  L.  J.  K.  B.  388 ;  98  L.  T.  495 ;  24  T.  L.  R. 
326. 

(i)  [1908]  2  K.  B.  108  ;  77  L.  J.  K.  B.  545 ;  98  L.  T,  773  ;  24  T.  L.  R. 
504. 
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or  as  a  mere  coincidence;  coming  at  uncertain  times 
or  without  regularity;  a  labourer  or  artizan  employed 
only  irregularly." — (Century.) 

"  Arising  from  chance ;  not  certain." — (Johnson.) 
"  Coming  at  times ;  without  regularity." — (Imperial.) 
A  person  who  is  employed  one  or  more  days  in  each 
week  to  do  work  which  must  be  done,  or  which  it  is 
known  it  will  be  advisable  to  do  at  these  times,  is  not 
casually  employed. 

Indeed,  whenever  the  same  person  is  under  a  contract 
with  an  employer  to  do  work  at  recurring  times  which 
must,  or  which  it  is  known  beforehand  it  will  be  con- 
venient to  do  at  such  recurring  times,  the  employment 
of  such  a  person,  it  is  believed,  is  not  of  a  casual  nature. 
On  the  other  hand,  although  the  work  must  be  done 
at  recurring  times,  if  different  persons  are  employed  to 
do  such  work,  it  is  most  probable  that  such  persons  are 
not  within  the  Act,  for  it  must  be  noticed  that  it  is 
the  employment  of  the  person  which  is  to  be  of  a  casual 
nature,  and  not  the  work  which  is  to  be  of  a  casual 
nature. 

To  take  one  or  two  illustrations : 
If  A.  employs  B.  to  work  one  day,  or  half  a  day,  a 
week  in  his  (A.'s)  private  garden  subject  to  his  control, 
B.  is  not  casually  employed;  he  is  regularly  employed 
at  recurring  ascertained  times. 

Further,  if,  in  the  same  illustration,  the  times  are  not 
strictly  denned,  but  the  contract  is  that  B.  shall  do  the 
work  required  in  the  garden,  as  it  is  required  from  time 
to  time,  no  fresh  contract  or  engagement  being  con- 
templated between  the  parties,  though  a  discretion  may 
be  left  in  the  workman  to  select  the  time  or  times  of 
work,  it  is  believed  the  employment  is  riot  casual,  for 
though  the  work  may  be  of  a  casual  nature,  B.  is  under 
contract  to  do  it  as  and  when  it  arises,  consequently  his 
employment,  is  not  casual. 
Much  must  depend   upon  the  certainty  of   the  work 
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recurring  at  times  which,  though  they  cannot  be  fixed 
definitely,  yet  can  be  fixed  generally,  and  the  work  when 
it  arises  having  to  be  done  by  the  same  person. 

A.  employs  B.  to  put  some  fresh  tiles  on  the  roof  of 
his  house  in  place  of  some  blown  off,  or  injured  by  a 
storm.  This  is  employment  of  a  casual  nature,  and  it  is 
thought  it  would  make  no  difference,  if  the  contract  was 
that  B.  should  always  repair  the  tiles,  where  repair  should 
be  necessitated  by  any  such  occurrence.  In  this  case 
the  periods  when  the  work  will  be  required  are  not 
ascertainable  even  approximately,  nor  is  there  any 
certainty  that  the  work  will  recur. 

A.  employs  B.  to  carry  his  bag  from  a  railway  station 
to  his  house.  This  is  clearly  a  casual  employment,  but 
if  the  contract  is  to  meet  a  given  train  and  to  carry 
the  bag  to  the  house  daily,  the  employment  ceases  to 
be  of  a  casual  nature.  If  the  contract  is  that  B.  shall 
carry  the  bag  whenever  he  is  required  by  A.  to  do  so, 
the  case  of  course  comes  very  near  the  fine,  and  whether 
the  employment  is  to  be  considered  casual  or  not  will 
probably  depend  upon  the  frequency  and  degree  of 
certainty  of  the  employment. 

It  is  assumed  in  the  above  illustrations  that  the  con- 
tract is  one  of  service,  not  a  contract  with  an  independent 
contractor. 

The  decisions  which  have  already  been  pronounced  by 
the  Court  of  Appeal  on  the  question  whether  employ- 
ment is  of  "  a  casual  nature  "  are,  so  far  as  they  go,  in 
accord  generally  with  the  views  expressed  above.  Many 
other  cases  will  probably  arise  before  the  law  on  this 
point  alone  even  approaches  codification.  The  first  case 
considered  in  England  was  Hill  v.Begg  (k).  A  man  who 
earned  his  living  by  doing  odd  jobs  was  employed  by 
the  occupier  of  a  private  house  to  clean  his  windows. 
There  was  no  agreement  for  either  permanent,  or  periodic 

(k)  [1908]  2  K.  B.  802 ;  77  L.  J.  K.  B.  1074 ;  99  L.  T.  104  ;  24  T.  L.  R. 
711. 
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employment,  though  the  same  man  was  usually  employed, 
the  custom  being  to  send  for  him  when  the  windows 
required  cleaning.  It  was  held  that  this  employment 
was  of  "  a  casual  nature "  and  compensation  was  not 
recoverable. 

Here,  it  will  be  noted  there  was  no  contract,  express  or 
to  be  implied,  to  do  the  work  at  recurring  times.  Each 
employment  necessitated  a  fresh  contract,  and  arose  by 
chance,  or  casually. 

In  the  next  case,  Dewhurst  v.  Mather  (I),  a  washer- 
woman was  accustomed  to  wash  at  a  private  house  on 
Fridays  in  each  week,  and  on  alternate  Tuesdays.  Held, 
that  this  was  not  casual  employment,  and  that  she  was 
entitled  to  compensation.  In  giving  judgment  in  the 
former  of  these  two  cases,  Buckley,  L.J.  (pp.  806-7  of 
Law  Eeports),  gives  a  very  clear  illustration  of  the 
meaning  of  casual  employment,  and  some  tests  by  which 
it  can  be  predicated.  He  says,  "  Suppose  a  host,  when 
from  time  to  time  he  entertains  his  friends  at  dinner, 
or  his  wife  gives  a  reception  or  a  dance,  has  been  in 
the  habit  for  many  years  of  employing  the  same  men 
to  come  in  and  wait  at  his  table,  or  assist  at  his  reception, 
the  employment  is  of  a  casual  nature.  It  depends  upon 
the  whim,  or  the  hospitable  instincts,  or  the  social  obli- 
gations of  the  host,  whether  he  gives  any,  or  how  many 
dinner  parties  or  receptions ;  and  the  number  of  men  he 
will  want  will  vary  with  the  number  of  his  guests.  In 
such  a  case  the  waiters  may  not  incorrectly  be  said  to 
be  regularly  employed  in  an  employment  of  a  casual 
nature." 

As  before  stated,  if  the  employment  is  for  the  purposes 
of  the  employer's  trade  or  business,  it  is  within  the  Act, 
though  casual. 

Observe,  that  it  is  the  employer's  trade  or  business, 
not  the  trade  or  business  of  the  workman,  which  is  the 
test  of  whether  the  casual  work,  is  or  is  not,  within  the  Act. 
(Z)  [1908]  2  K.  B.  754 ;  77  L.  J.  K.  B.  1077  ;  24  T.  L.  R.  819. 
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Whether  the  employment  is  for  the  purpose  of  "  trade 
or  business"  must  be  considered  with  reference  to  the 
following  interpretations : — 

Whatever  may  have  been  in  olden  times  the  restrictive 
meaning  attached  to  the  expression  "  trade,"  it  may  now 
be  defined  as  any  traffic  or  commerce  or  barter  of  goods 
either  for  other  goods  or  for  money. 

"  Business  "  was  defined  by  Jessel,  M.K.,  in  the  case 
of  Smith  v.  Anderson  (m),  as  meaning  "anything  which 
occupies  the  time  and  attention  and  labour  of  a  man  for 
the  purpose  of  profit." 

In  exceptional  cases,  a  trade  or  business  may  be  carried 
on  although  the  purpose  aimed  at  is  not  to  secure  profit, 
at  all  events  direct  profit.  But  it  is  thought  that  to 
constitute  "  trade "  or  "  business "  there  must  be  an 
exchange  or  barter  of  goods  or  exercise  of  an  employment 
for  the  purpose  of  securing  an  advantage  which  may  be 
estimated  in  money  or  money's  worth,  either  for  the 
person  exercising  the  trade  or  business,  or  for  others, 
and  that  in  both  cases  it  must  be  the  occupation,  or  one 
of  the  occupations,  in  which  the  person  is  more  or  less 
permanently  engaged.  As  to  the  meaning  of  the  words 
"  by  way  of  trade  or  for  purposes  of  gain,"  as  used  in 
the  Factory  and  Workshop  Act,  1901,  s.  149  (1),  see 
Curtis  v.  Shinner  (n) ;  Nash  v.  Hollingshead  (o) ;  Hender- 
son v.  Glasgow  Corporation  (p).  See  also  as  to  "public 
trade,"  Challoner  v.  Robinson,  11  L.  J.  Ch.  72. 

If  the  foregoing  view  is  correct,  it  follows  that  all 
casual  labour  employed  by  religious  or  philanthropic, 
or  quasi-philanthropic  institutions  and  societies,  for 
purposes  entirely  religious  or  philanthropic,  is  not  within 
the  Act,  but  see  ante,  p.  273.  Great  care  must  be  taken 
in  every  case  to  see  whether,  within  the  main  purposes 

(m)  15  Ch.  D.  258. 

(«)  95  L.  T.  31. 

(o)  [1901]  1  K.  B.  700 ;  70  L.  J.  K.  B.  571 ;  84  L.  T.  483. 

(2>)  (1900),  2  P.  1127  ;  37  So.  L.  B.  857. 
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of  the  society  or  institution,  some  work  or  business  is 
not  carried  on  by  the  inmates,  or  some  of  them,  or  by 
casual  workmen,  for  the  purposes  of  direct  or  indirect 
pecuniary  gain  to  the  society.  This  is  done  in  many 
instances,  e.g.  by  the  Salvation  Army,  the  Church  Army, 
orphan  homes,  and  other  institutions. 

Although  the  profits  arising  from  such  trade  or  business 
go  to  augment  the  funds  of  the  society,  it  is  believed  that 
in  such  cases  neither  the  employment  in  which  the 
inmates  may  be  engaged,  nor  casual  employment 
invoked  for  such  a  purpose,  is  outside  the  protection 
of  the  Act. 

Scottish  Decisions  as  to  Casual  Employment. 

The  decisions  given  on  the  question  of  what  is  "  Em- 
ployment of  a  casual  nature  "  by  the  Court  of  Session 
follow  the  same  line  of  reasoning,  and  are  generally  in 
agreement  with  the  eases  decided  in  England. 

In  Rennie  v.  Reid  (q)  a  window  cleaner  was  in  the 
habit  of  calling  about  once  a  month  and  cleaning  the 
windows  at  the  house  of  a  medical  man,  under  no  very 
definite  agreement.  He  apparently  selected  his  own 
days.  The  house  was  used  by  the  medical  man  as  a 
private  residence,  and  to  some  extent  for  the  purposes 
of  his  profession.  Held,  that  the  employment  was  of  a 
casual  nature,  and  not  for  the  purposes  of  the  employer's 
trade  or  business. 

The  ground  of  the  decision  on  the  first  point  was  that 
as  no  contract  really  existed  between  the  parties,  the  em- 
ployer might  have  engaged  other  persons  to  clean  the 
windows,  or  might  at  any  time  have  refused  admission 
to  the  workman  without  breach  of  legal  duty.  On  the 
second  point  the  inference,  of  fact  was  that  the  window 
cleaning  was  essentially  in  connection  with  the  private 
residence. 

(2)  [1908]  S.  0.  1051 ;  45  S.  L.  B.  814. 
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The  decision  does  not,  it  is  thought,  conflict  at  all 
with  that  of  Dewhurst  v.  Mather,  supra. 

Consult  also  Spiers  v.  Elder slie  Steamship  Co.  (r), 
which  was  a  decision  under  s.  4  of  the  Act  as  to  what  is 
"  in  the  course  of  or  for  the  purposes  of  the  employer's 
trade  or  business,"  post,  Chap.  V. 

Lish  Decision  as  to  Casual  Employment. 

The  case  in  the  Irish  Court  of  Johnston  v.  Mon- 
asterevan  General  Store  Co.  (s)  raised  the  question  when 
casual  employment  may  rightly  be  said  to  be  utilised  for 
the  purposes  of  trade  or  business.  A  labourer  was  em- 
ployed casually  to  repair  the  roof  of  a  building  in  which 
a  general  trading  store  was  carried  on.  The  assistants 
employed  in  the  store  lived  in  the  house,  and  it  was  one 
of  the  duties  of  the  manageress  to  see  that  the  premises 
were  kept  generally  in  proper  condition.  The  court 
decided  that  this  casual  employment  was  for  the  purposes 
of  the  employer's  trade  or  business.  See  also  McCarthy 
v.  Norcott  (t). 

(c)  "  A  member  of  a  police  force  "  (s.  13). 

"  Police  force "  means  a  police  force  to  which  the 
Police  Act,  1890,  or  the  Police  (Scotland)  Act,  1890, 
applies,  the  City  of  London  Police  Force,  the  Eoyal 
Irish  Constabulary,  and  the  Dublin  Metropolitan  Police 
Force  (s.  13). 

The  Police  Act,  1890,  only  applies  to  England,  not 
to  Scotland,  or  Ireland,  or  to  the  City  of  London  police. 
See  ss.  39,  40  of  Police  Act,  1890. 

The  expression  "  police  force "  means,  in  England, 
a  force  maintained  in  the  metropolitan  police  district, 
a  county,  a  borough,  a  town,  not  being  a  borough  and 
maintaining  a  separate  police  force  under  any  local 
Act   of  Parliament,  also   the   police  force  of  the  river 

(r)  46  S.  L.  B.  893.  (s)  [1909]  Ir.  L.  B.  108. 

(t)  43  Ir.  L.  T.  17 ;  2  Butterworths'  O.  0.  279. 
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Tyne  within  the  limits  of  the  Acts  relating  to  the  Tyne 
Improvement  Commissioners  (s.  33  and  Sched.  (3)  of 
Police  Act,  1890). 

The  expression  "  police  force,"  in  Scotland,  means  a 
county  force,  or  a  burgh,  or  a  police  burgh  force  (s.  30  > 
Sched.  (3)  of  Police  (Scotland)  Act,  1890). 

A  member  of  a  private  police  force,  if  such  a  force 
exists,  is  entitled  to  the  benefit  of  the  Act. 

The  reason  for  not  including  the  organised  police 
forces  doubtless  is  that  they  are  usually  entitled  to 
compensation  irrespective  of  the  Act,  when  injured  in 
the  course  of  duty. 

(d)  "  An  outworker  "  (s.  13). 

"  Outworker,"  the  definition,  taken  from  the  Factory 
and  Workshop  Act,  1901,  means  a  person  to  whom 
articles  or  materials  are  given  out  to  be  made  up,  cleaned, 
washed,  altered,  ornamented,  finished,  or  repaired,  or 
adapted  for  sale,  in  his  own  home  or  on  other  premises 
not  under  the  control  or  management  of  the  person  who 
gave  out  the  materials  or  articles  (s.  13).  See  Squire  v. 
Midland  Lace  Co.  (u). 

Although  the  "  outworker  "  is  not  to  be  deemed  to  be 
in  the  employment  of  the  person  giving  out  the  work,, 
persons  engaged  in  such  work  may,  and  often  will,  be 
found  within  the  Act  as  workman  of  the  person  contract- 
ing to  do  the  work.  Thus,  if  material  is  given  out  to  a 
cleaning  works  or  laundry,  the  employees  in  such  works 
are  the  workmen  of  the  occupier  of  the  cleaning  works 
or  the  laundry,  although  not  the  workmen  of  the  person 
giving  out  the  materials. 

As  to  meaning  of  the  words  "  adapted  for  sale,"  as 
used  in  the  Factory  and  Workshop  Act,  1901,  s.  149  (1), 
see  Fullers,  Limited  v.  Squire  (v) ;  Hoare  v.  Green  (y)  ; 

(u)   [1905]  2  K.  B.  448 ;  74  L.  3.  K.  B.  614 ;  98  L.  T.  29 ;  21 T.  L.  E.  466. 
(<i>)  [1901]  2  K.  B.  209 ;  70  L.  J.  K.  B.  689 ;  85  L.  T.  249. 
(y)   [1907]  2  K.  B.  315  ;  76  L.  J.  K.  B.  730 ;  96  L.  T.  724 ;  23  T.  L.  R. 
483. 
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Law  v.  Graham  (z) ;  Hoare  v.  Truman,  Hanbury  tO  Co.  (a)  ; 
Henderson  v.  Glasgow  Corporation  (b). 

(e)  "  A  member  of  the  employer's  family  dwelling  in 
his  house  "  (s.  13). 

"  Member  of  a  family "  means  wife  or  husband, 
father,  mother,  grandfather,  grandmother,  step-father, 
step-mother,  son,  daughter,  grandson,  granddaughter, 
step-son,  step-daughter,  brother,  sister,  half-brother, 
half-sister  (s.  13). 

A  private  house,  in  the  occupation  of  a  person  who 
works  only  with  the  assistance  of  the  members  of  his 
family  dependent  upon  him,  is  usually  called  a  domestic 
factory  or  workshop.  Such  places  are  excluded  from 
many  of  the  provisions  of  the  Factory  and  Workshop 
Act,  1901,  ss.  Ill,  115. 

Although  a  member  of  the  employer's  family  dwelling 
in  his  house  may  be  employed  and  receive  wages  from 
him,  he  is  not  entitled  to  compensation  under  the  Act. 

Nor  even,  though  he  may  be  working  under  a  contract 
or  sub-contract  which  would  prima  facie  entitle  him  to 
sue  the  principal  under  s.  4  of  the  Act,  can  he  do  so 
if  he  is  a  member  of  his  immediate  employer's  family 
dwelling  in  his  house.  This  was  decided  in  Marks  v. 
Came  (c).  The  decision,  it  is  thought,  is  strictly  logical, 
and  is  founded  on  the  view  that  it  was  not  the  intention 
of  s.  4  to  give  a  right  against  the  principal,  except  where 
a  right  exists  against  the  immediate  employer. 

The  present  Act,  and  in  this  it  differs  from  the 
Factory  and  Workshop  Act,  1901,  does  not  say  the 
employer's  house  must  be  a  private  house,  but,  as  it  is 
to  be  a  dwelling-house,  this  will  doubtless  be  held  to  be 
the  interpretation. 

The  members  of  the  family  must  be  connected  with 

(2)  [1901]  2  K.  B.  327 ;  70  L.  J.  K.  B.  608 ;  84  L.  T.  599  ;  17  T.  L.  B. 
474. 

(a)   71  L.  J.  K.  B.  380  ;  86  L.  T.  417 :  18  T.  L.  B.  349. 

(6)  2  P.  1127;  37  S.  L.  B.  857. 

(c)  [1909]  2  K.  B.  516 ;  78  L.  J.  K.  B.  853  ;  100  L.  T.  950 ;  25  T.  L.  B.  620. 
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the  employer  by  the  tie  of  legitimate  relationship,  or 
apparently  they  are  not  excluded  from  the  benefit  of  the 
Act,  for  the  expression  parent,  child,  etc.,  when  used  in 
an  Act  of  Parliament,  means  a  person  who  holds  a 
legitimate  relationship. 

(f)  "  Persons  in  the  naval  or  military  service  of  the 
Crown  "  (s.  9  (1) ). 

It  is  believed  that  by  the  expression  "  persons  in  the 
naval  or  military  service  of  the  Crown,"  is  meant  the 
combatant  forces  of  the  Crown,  and  includes  the  regular 
army,  reserve  and  auxiliary  forces,  the  navy  and  naval 
volunteers. 


The  above  being  the  classes  of  persons  excluded  by 
name  in  the  Act,  the  inquiry  arises,  are  any  persons 
excluded  on  the  ground  that  the  expression  "  workman  " 
is,  and  the  provisions  of  the  Act  are,  inapplicable  to  such 
persons  ? 

Under  the  Act  of  1897,  the  definition  of  "  workman  " 
was  rather  wide,  and  was  declared  to  include  "  every 
person  engaged  in  an  employment  to  which  this  Act 
applies,  whether  by  manual  labour  or  otherwise,"  but 
the  courts  imported  into  this  definition  after  the  words 
"  every  person  "  the  words,  who  can  properly  or  fairly  be 
described  as  a  workman.  Thus,  a  certificated  manager 
of  a  coal  mine,  whose  duties  were  confined  to  manage- 
ment, at  a  salary  of  £400  a  year,  with  a  house  and  other 
allowances,  was  held  not  to  be  a  workman  within  the 
meaning  of  that  Act.  See  Simpson  v.  Ebbio  Vale  Steel, 
Iron  and  Coal  Co.  {d).  The  decision  was  given  chiefly 
on  the  ground  that  the  general  provisions  in  that  Act 
as  to  the  scale  of  compensation  founded  on  average 
weekly  wages,  and  the  method  by  which  it  was  to  be 
paid  or  protected,  were  quite  inapplicable  to  a  person  in 
the  position  of  the  applicant.    This  decision  was  followed 

(d)  [1905]  1  K.  B.  453 ;  74  L.  J.  K.  B.  347 ;  92  L.  T.  282 ;  21  T.  L.  B. 
209. 
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in  the  case  of  Bagnall  v.  Levinstein,  Limited  (e),  where 
the  applicant  was  a  man  who  had  taken  a  degree  in 
science,  and  who  was  working  under  a /written  contract 
for  five  years  at  a  salary  commencing  at  £200  a  year 
and  increasing  by  £15  a  year  till  the  fifth  year.  The 
work  was  of  a  skilled  character,  and  involved  making 
scientific  experiments  on  behalf  of  the  employers,  to 
some  share  in  the  profits  arising  from  which  the  work- 
man was  entitled.  See  further  as  to  "  Workman,"  ante, 
pp.  64—73. 

It  is  believed  that  no  class  of  persons  who  are  servants 
within  the  actual  terms  of  the  definition  will  be  excluded 
from  the  benefit  of  the  present  Act,  on  the  ground  that 
they  are  not  ordinarily  regarded  as  workmen,  or  that 
the  machinery  of  the  Act  is  unsuitable  to  the  terms  and 
conditions  of  their  employment. 

It  seems  fairly  clear  that  the  classes  excluded  by  name 
in  the  Act  were  meant  to  be  the  only  servants  who  should 
not  be  entitled  to  claim  benefits  under  it.  See  post, 
pp.  286 — 288,  "  Persons  whose  position  is  doubtful." 

Although  it  is  impossible  to  enumerate  all  the  classes 
of  workmen  who  come  within  the  Act,  the  following  list 
(which  is  not  intended  to  be  an  exhaustive  one)  will 
show  how  widely  embracing  the  scope  of  the  present 
Act  is. 

Some  of  the  Classes  of  Workmen  included  in  the 
Act. — (1)  Eailway  servants;  (2)  workmen  in  factories 
and  workshops,  including  docks,  wharves,  quays,  ware- 
houses, etc. ;  (3)  in  mines ;  (4)  in  quarries ;  (5)  in 
engineering  work  ;  (6)  in  building  work ;  (7)  in  agricul- 
ture ;  (8)  servants  and  assistants  in  shops,  inns,  hotels, 
public  houses;  (9)  domestic  or  menial  servants;  (10) 
seamen  (subject  to  the  special  provisions  of  the  Act) ; 
(11)   drivers   and    conductors   of  public  vehicles;    (12) 

(e)  [1907]  1 K.  B.  531 ;  76  L.  7,  K.  B.  234 ;  96  L.  T.  184 ;  23  T.  L.  E. 
165. 
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clerks  in  banks,  insurance  or  trading  offices  (subject 
to  the  limitation  as  to  salary) ;  (13)  clerks,  assistants, 
messengers  in  government,  county,  or  municipal  offices  ; 
(14)  persons  engaged  in  the  management,  driving,  or 
control  of  horses  or  other  animals,  or  automobile  con- 
veyances ;  (15)  persons  in  the  permanent  employ,  under 
contract  of  service,  of  hospitals  and  other  philanthropic 
institutions ;  (16)  persons  in  the  permanent  employ, 
under  contract  of  service,  of  religious  establishments, 
colleges,  or  schools,  besides  many  other  smaller  classes 
too  numerous  to  mention. 

Persons  whose  Position  is  Doubtful. — The  principal 
uncertainties  as  to  the  application  of  the  Act  -will  arise 
with  reference  to  (a)  casual  labour ;  (b)  whether  the 
contract  is  or  is  not  one  of  service,  often  involving  the 
question  whether  it  is  a  contract  to  perform  work  on 
independent  terms.  As  to  casual  labour,  see  ante, 
pp.  275—281. 

It  cannot  be  too  often  said  that  the  contract  out  of 
which  the  relation  of  employer  and  workman  arises  is  a 
contract  of  service.  The  position  of  master  and  servant 
must  (save  in  cases  under  s.  4)  exist  between  the  person 
claiming  compensation  and  the  person  from  whom  it  is 
claimed,  or  the  claim  must  fail. 

The  author  is  not  aware  of  any  better  definition  of 
the  legal  position  occupied  towards  each  other  by  a 
master  and  servant  than  that  given  by  Sir  Frederick 
Pollock  in  his  Law  of  Torts  (7th  ed.,  pp.  77,  78),  where 
he  says:  "It  is  quite  possible  to  do  work  for  a  man 
in  the  popular  sense  and  even  to  be  his  agent  for  some 
purposes,  without  being  his  servant.  The  relation  of 
master  and  servant  exists  only  between  persons  of 
whom  the  one  has  the  order  and  control  of  the  work 
done  by  the  other.  A  master  is  one  who  not  only 
prescribes  to  the  workman  the  end  of  his  work,  but 
directs,  or  at  any  moment  may  direct,  the  means  also, 
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or,  as  it  has  been  put  (/),  retains  the  power  of  controlling 
the  work." 

The  same  writer  also  defines  an  independent  con- 
tractor as  "  one  who  undertakes  to  produce  a  given  result, 
and  so  that  in  the  actual  execution  of  the  work  he  is  not 
under  the  order  and  control  of  the  person  for  whom  he 
does  it,  and  may  use  his  own  discretion  in  things  not 
specified  beforehand  "  (ib.  p.  78). 

A  workman  contracts  to  serve,  and  is,  in  one  sense,  a 
contractor,  but  if  he  is  to  do  the  work  subject  to  the 
will  and  control  of  another,  he  cannot  be  called  inde- 
pendent. 

In  early  times  a  servant  was  dependent  upon  his 
master  in  many  respects  besides  the  control  of  the  work, 
but  in  the  present  day,  except  in  the  case  of  apprentices, 
the  control  of  the  work  is  the  only  control  recognised 
in  law,  and  this  must  arise  from  contract  between  the 
parties. 

To  establish  the  position  of  master,  the  control 
reserved  must  be  of  such  a  nature  that  it  can  be  exer- 
cised, as  and  when  the  circumstances  necessitating  its 
exercise  arise,  and  must  not  be  provided  for  in  expressed 
terms  in  the  contract. 

If  in  any  given  case  a  person  has  contracted  to  serve 
another  person,  and  to  obey  such  person's  reasonable 
orders  with  reference  to  the  duties  or  work  which  he  has 
undertaken,  and  which  are  generally,  but  not  particu- 
larly, described  in  the  contract  existing  between  them,  a 
position  of  master  and  servant  in  law  arises  out  of  such 
contract. 

The  holder  of  a  freehold  office  is  necessarily  so  far 
independent  that  the  relation  of  master  and  servant 
cannot  exist  between  such  a  person  and  those  appointing 
to  the  office. 

Considerable  discussion  took  place  after  the  passing  of 

(/)  Per  Compton,  J.,  in  Sadler  v.  Henlock,  4  El.  &  Bl.  570 ;  24  L.  J. 
Q.  B.  138. 
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the  Act  as  to  whether  assistant  clergy,  and  others  who 
take  part  in  the  services  of  the  Church  were  included 
within  it.  The  author  is  of  opinion  that  curates 
appointed  by  the  incumbent,  or  ministers  appointed  by 
the  elders  or  deacons  of  a  church  or  chapel,  are  not 
under  a  contract  of  service  with  those  who  appoint,  and 
consequently  are  not  entitled  to  the  benefits  of  the  Act. 

The  case  of  the  organist  of  a  church,  if  his  duties  are 
defined  and  ascertained,  seems  to  stand  in  the  same 
position.  His  contract  is  usually  to  exercise  his  skill  to 
the  best  of  his  ability  at  certain  fixed  times,  not  to  serve 
and  obey  the  orders  of  those  who  engage  him.  The 
contract  with  a  paid  choir  or  with  the  bell-ringers  whose 
duties  are  fully  defined,  seems  to  be  the  same  as  a 
contract  with  any  professional  player  or  singer,  and  the 
element  of  service  is  usually  absent,  though  in  excep- 
tional cases  such  a  power  of  controlling  the  person  or 
persons  doing  the  work  and  directing  the  time  when, 
and  manner  in  which  the  work  shall  be  done,  may  be 
reserved  as  to  justify  the  contract  being  regarded  as  one 
of  service. 

The  same  principles  would  seem  to  be  the  test  of 
whether  or  not  persons  contracting  for  valuable  con- 
sideration with  others  to  exercise  their  skill  for  purposes 
of  sport,  such  as  cricket,  football,  etc.,  are  working  under 
a  contract  of  service,  or  merely  under  a  contract  to 
exercise  their  skill  as  to  them  seems  best,  on  the  occasion 
or  occasions  provided  for  in  their  contract.  See  now 
Walker  v.  Crystal  Palace  Football  Club  (a). 

CONTEACTOB. 

As  before  stated,  if  a  person  undertakes  to  do  work  for 
another,  though  the  services  may  be  such  as  are 
ordinarily  performed  by  a  servant,  and  the  contract  sets 
out  the  whole  of  the  obligations  on  both  sides,  and  it 
can  be  gathered  from  the  contract  that  in  the  performance 
(a)  36  T.  L.  R.  71. 


Persons  whose  Position  is  Doubtful.       289 

of  the  work  no  control  is  reserved  over  the  person 
doing  it,  no  relation  of  master  and  servant  arises,  but 
the  position  is  that  of  employer  and  independent  con- 
tractor. 

To  take  some  illustrations : 

A.  contracts  with  B.  to  build  him  a  house  by  a  fixed 
time  according  to  plans  and  specifications  agreed  to 
between  them.  If  there  is  nothing  more,  this  is  a  con- 
tract with  an  independent  contractor,  not  with  a  servant. 

A.  contracts  with  B.  to  paint  his  house  with  paint  of  a 
certain  quality  and  certain  colours,  the  work  to  be  done 
by  a  named  time.  If  nothing  else  is  contracted  for,  this 
is  an  independent  contract,  not  a  contract  between 
master  and  servant. 

A.  contracts  with  B.  to  come  and  paint  for  him  at  his 
house,  say  for  a  week,  and  to  paint  such  parts  of  the 
house  and  in  such  manner  as  may  from  time  to  time  be 
directed  by  B.  In  this  case  A.  contracts  to  serve  under 
B.,  who  controls  the  work,  and  he  thus  probably  becomes 
B.'s  servant  for  the  time  being. 

A.  contracts  with  B.,  an  out-porter  at  a  railway  station, 
that  B.  shall  take  his  luggage  from  the  railway  station 
and  deliver  it  to  his  rooms  in  the  town  for  an  agreed 
sum.     B.  is  an  independent  contractor. 

A.,  a  commercial  traveller,  contracts  with  B.,  a  casual 
man  in  the  street,  that  B.  shall  carry  his  bags  round  the 
town  with  him  to  the  various  shops  which  he  is  going  to 
visit,  say  for  a  day,  and  during  that  time  should  do  as 
he  is  told  by  A.  B.  becomes,  it  is  thought,  A.'s  servant 
for  the  day. 

In  all  cases  the  best  test  would  seem  to  be  this :  Is 
the  person  who  is  alleged  to  be  the  servant  in  a  position 
to  say  to  the  alleged  master,  "  I  have  carried  out  the 
terms  of  my  contract,  the  whole  of  which  were  defined 
beforehand,  and  am  therefore  not  obliged  to  conform  to 
any  other  terms  which  you  are  seeking  to  import  into 
it."  If  this  can  be  said,  the  position  is  that  of  employer 
b.l.  u 
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and  independent  contractor — not  master  and  servant. 
See  Ex  parte  Walter  (g). 

That  an  independent  contractor  who  contracts  to  do, 
or  get  work  done  at  a  fixed  price,  was  not  a  workman 
within  the  meaning  of  the  Workmen's  Compensation 
Act,  1897,  was  decided  in  the  case  of  Simmons  v. 
Faulds  (h). 

The  cases  upon  the  point,  however,  run  very  fine.  In 
Evans  v.  Pen  wyllt  Dinas  Silica  Brick  Co.  (i)  the  applicant 
for  compensation  was  a  quarryman,  who  was  employed 
by  the  employers  under  a  written  agreement  on  the 
terms  that  he  should  be  paid  so  much  for  every  ton  of 
material  which  he  worked.  His  tools  were  found  for 
him,  and  he  alone  hired  the  men  who  worked  under  him( 
and  had  power  to  discharge  them.  Being  in  doubt  as  to 
his  position  with  regard  to  the  Workmen's  Compensation 
Act,  1897,  he  gave  notice  to  terminate  his  employment, 
and  then  had  a  conversation  with  the  employers' 
manager,  in  which  the  latter  said  he  would  see  that  the 
applicant  was  compensated  in  case  of  accident.  He 
thereupon  resumed  his  employment.  In  the  course  of 
his  work  he  sustained  injuries,  in  consequence  of  an 
accidental  explosion.  The  employers  contended  that  the 
applicant  was  not  a  workman,  but  a  contractor,  and 
therefore  was  not  entitled  to  the  benefit  of  the  Workmen's 
Compensation  Act.  The  county  court  judge  made  an 
award  in  favour  of  the  applicant,  finding  as  a  fact  that 
he  was  a  workman  within  the  meaning  of  the  Act.  The 
Court  of  Appeal  held  that  there  was  evidence  to  justify 
the  arbitrator  in  coming  to  this  decision. 

In  Vamplew  v.  Parkgate  Iron  and  Steel  Co.,  Limited  (k), 
Collins,  M.E.,  speaking  of  the  Act  of  1897,  says  :  "Where 
a  man  undertakes  to  do  work  as  a  contractor,  that  prima 

{g)  L.  K.  15  Eq.  412. 

(h)  17  T.  L.  B.  352. 

(i)  18  T.  L.  E.  58. 

(fc)  [1903]  1 K.  B.  851 ;  72  L.  J.  K.  B.  575  ;  88  L.  T.  756. 
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facie,  at  any  rate,  negatives  the  existence  of  the  relation 
of  employer  and  employed,  and  shows  that  the  contract 
is  not  one  of  employment  within  the  meaning  of  the 
Act." 

In  the  case  of  Hall  v.  Lees  (I)  the  Court  of  Appeal 
held  that  a  nurse  provided  by  a  philanthropic  nursing 
association,  sent  to  nurse  a  private  patient,  at  her  own 
house,  was  not,  whilst  so  engaged,  a  servant  of  the 
association.  This  decision  turned  upon  the  inference 
drawn  by  the  court  from  the  documents,  that  the  con- 
tract with  the  association  was  not  to  nurse  the  patient 
through  the  agency  of  the  nurses  as  their  servants,  but 
merely  to  procure  for  her  duly  qualified  nurses.  The 
regulations  in  this  case  provided,  with  regard  to  the  work 
of  a  nurse  engaged  in  nursing  a  private  patient,  that 
whilst  so  engaged  she  should  not  absent  herself  from 
duty  without  permission  of  the  patient's  friends,  and 
should  implicitly  follow  the  instructions  of  the  patient's 
doctor.  The  form  sent  out  with  the  nurses  indicated  to 
the  person  applying  for  the  nurse  that,  whilst  engaged 
in  nursing  the  patient,  the  nurse  was  to  be  regarded  as 
employed  by  that  person. 

This  case  is  a  good  illustration  of  how  easily  employ- 
ment may  be  changed  by  change  of  circumstances.  It  is 
doubtful  whether  this  decision  would  be  given  under  the 
present  Act,  having  regard  to  s.  13,  which  deals  with  a 
case  where  the  services  of  a  workman  are  temporarily 
lent  or  let  on  hire  to  another  person. 

A  person  under  some  extreme  circumstances  may  even 
be  liable  for  the  torts  or  negligence  of  another,  when  such 
other  is  neither  his  agent  or  servant.  Thus,  a  cab  owner 
in  London,  who  lets  out  cabs  by  the  day  to  drivers,  is  not 
the  employer  of  such  drivers,  and  the  drivers  are  not 
his  servants.  Yet,  by  the  operation  of  the  London 
Hackney  Carriages  Act,  1843  (6  &  7  Vict.  c.  86),  and  the 

(I)  [1904]  2  K.  B.  602 ;  73  L.  J.  K.  B.  819 ;  91  L.  T.  20  ;   20  T.  L.  B. 

G78. 
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Metropolitan  Public  Carriage  Act,  1869  (32  &  33  Vict, 
c.  115),  s.  6,  he  is  liable  for  injury  caused  by  their  negli- 
gence.    See  ante,  p.  67  n. 

A  partner  in  a  firm  is  not  a  servant  of  the  firm, 
although  he  performs  the  duties  of  working  foreman 
(Ellis  v.  Joseph  Ellis  &  Co.  (m)  ). 

The  question  whether  a  person  is  a  partner  in,  or 
servant  of  a  firm  depends  upon  the  intention  of  the 
parties,  and  must  be  gathered  from  the  terms  of  the 
contract.  A  right  to  share  in  profits  is  generally 
evidence  of  partnership,  but  the  Partnership  Act,  1890 
(53  &  54  Vict.  c.  39),  s.  2  (3),  provides  that— 

"  The  receipt  by  a  person  of  a  share  of  the  profits  of 
a  business  is  prima  facie  evidence  that  he  is  a  partner 
in  the  business,  but  the  receipt  of  such  a  share,  or  of 
a  payment  contingent  on  or  varying  with  the  profits  of  a 
business,  does  not  of  itself  make  him  a  partner  in  the 
business  ;  and  in  particular  .  .  . 

"(b)  A  contract  for  the  remuneration  of  a  servant  or 
agent  of  a  person  engaged  in  a  business  by  a 
share  of  the  profits  of  the  business  does  not  of 
itself  make  the  servant  or  agent  a  partner  in 
the  business  or  liable  as  such." 

See  further,  ante,  pp.  64 — 73,  "Is  Plaintiff  a 
Workman  ?  " 

Scottish  Decisions  upon  the  Word  "Workman." — 

In  McGregor  v.  Dansken  (n),  followed  in  the  case  of 
Hay  den  v.  Dick  (o),  the  Court  of  Session  decided  that  a 
contractor  had  no  claim  to  receive  compensation  under 
the  Workmen's  Compensation  Act,  1897. 

The  Lobd  Justice  Cleek  stated  his  opinion  to  be 
that,  "looking  at  the  whole  Act,  it  relates  only  to 
workmen  who  are  engaged  as  servants  of  an  employer. 

(m)   [1905]  1  K.  B.  324 ;  74  L.  J.  K.  B.  229 ;  92  L.  T.  718 ;  21  T.  L.  E. 
182. 
(n)   1 F.  536 ;  36  So.  L.  E.  393. 
(o)  5  P.  150;  40  Sc.  L.  E.  95. 
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It  is  only  where  there  is  this  relation  of  a  servant  to  a 
master,  for  hire,  that  the  provisions  of  this  Act  apply." 

The  above  cases  have  been  quite  recently  followed  in 
Chisholm  v.  Walker  (p),  a  decision  under  the  present 
Act. 

The  decisions  both  of  the  English  and  Scottish  courts, 
that  an  independent  contractor  cannot  claim  compensa- 
tion under  the  Workmen's  Compensation  Act,  1897,  are 
no  doubt  correct,  otherwise,  as  pointed  out  by  the  Lord 
Justice  Cleek  in  the  last  case,  such  a  contractor  might 
find  himself  in  the  position  of  having  to  pay  indemnity 
under  s.  4  of  the  Act,  in  respect  of  the  very  compensation 
which  he  had  received. 

The  chief  difficulty  which,  as  before  stated,  arises  in 
these  cases  is  to  ascertain  whether  the  person  claiming 
compensation  is  an  independent  contractor  or  a  work- 
man. This  is  a  question  of  fact,  and  whichever  way  the 
arbitrator  may  find,  the  Court  of  Appeal  cannot  disturb 
the  finding,  if  there  is  any  reasonable  evidence  to 
support  it.     See  McCreadyv.  Dunlop  (q). 

In  Boyd  v.  DoJiarty  (r)  a  workman  was  engaged  by  the 
respondent  to  break  stones  for  road  metal.  He  was  paid 
for  doing  this  at  a  fixed  rate  per  cubic  yard.  Held,  that 
this  was  not  sufficient  to  warrant  the  inference  that  the 
workman  was  an  independent  contractor,  and  accordingly 
he  was  held  entitled  to  receive  compensation  under  the 
Act  of  1906. 


Seamen. 

The  right  to  receive  compensation  for  personal  injury 
arising  out  of  and  in  the  course  of  their  employment  is 
for  the  first  time  extended  by  the  present  Act  (s.  7)  to 
seamen  on  British  ships  or  vessels. 

(p)  [1909]  S.  C.  31 ;  46  Sc.  L.  K.  24. 
(2)  2  P.  1027;  37  So.  L.  E.  779. 
())  46  So.  L.  R.  71. 
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The  section  declares  that — 

"  This  Act  shall  apply  to  masters,  seamen,  and 

apprentices   to  the  sea  service  and  apprentices  in 

the  sea-fishing  service,  provided  that  such  persons 

are  workmen  within  the  meaning  of  this  Act,  and 

are  members  of  the  crew  of  any  ship  registered  in 

the  United  Kingdom,  or  of  any  other  British  ship 

or  vessel  of  which  the  owner,  or  (if  there  is  more 

than  one  owner)  the  managing  owner,  or  manager 

resides  or  has  his  principal  place  of  business  in  the 

United  Kingdom.  ..." 

This  inclusion  is   subject   to   certain  provisions  and 

modifications  set  out  in  the  section,  but  the  only  class  of 

seamen  excluded  from  the  Act  are — 

"  such  members  of  the  crew  of  a  fishing  vessel  as 

are  remunerated  by  shares  in  the  profits  or  the 

gross  earnings  of    the  working    of    such   vessel " 

(s.  7  (2)  ). 

The  crews  of  fishing  vessels,  as   is  well  known,  are 

often  engaged  in  a  joint  venture  with  the  owner  of  the 

vessel,  but  it  is  believed  they  are  not  always  entirely 

remunerated  by  shares  in  the  profits  or  earnings  of  the 

vessel. 

In  a  case  where  wages  and  a  percentage  of  profits  is 
received  from  the  owners,  their  position,  it  is  thought, 
is  that  of  workmen.  On  this  point,  however,  the  decision 
in  Whelan  v.  Great  Northern  Steam  Shipping  Co.  (s)  must 
be  consulted.  Here  the  seaman,  who  was  a  member  of 
the  crew  of  a  fishing  vessel,  shared  in  the  profits  earned 
by  the  vessel,  but  was  injured  whilst  voluntarily  doing 
casual  work  for  extra  remuneration,  which  was  shared 
with  the  other  members  of  the  crew,  for  the  owners  of 
the  vessel.  This  extra  work  was  said  to  be  undertaken 
not  so  much  for  the  benefit  of  the  man  himself  as  for 
that  of  the  adventure.  On  these  facts  it  was  held, 
supporting  the  decision  of  the  county  court  judge,  that 
(s)  78  L.  J.  K.  B.  860 ;  25  T.  L.  K.  619. 
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the  man's  remuneration  was  by  shares  in  the  profits  of 
the  vessel,  and  he  was  consequently  by' s.  7  (2)  excluded 
from  the  Act.  The  ground  of  decision,  which  seems  to  be 
near  the  line,  was  that  the  work  being  done,  viz.  con- 
veying the  fish  from  one  of  the  trawlers  to  the  cutter, 
and  there  stowing  it,  though  there  was  no  obligation  to 
do  the  work,  and  though  it  was  paid  for  by  the  owners, 
was  essential  to  the  success  of  the  fishing  venture, 
and  really  part  of  the  man's  employment  as  a  share 
fisherman. 

The  circumstances  of  this  case  were  peculiar,  but  it  is 
certainly  not  an  authority  for  the  proposition  that  the 
members  of  the  crew  of  a  fishing  vessel  cannot  be  within 
the  Act,  when  doing  work  for  the  owners  of  the  vessel 
outside  that  intimately  connected  with  the  joint  venture. 

The  benefit  of  the  Act  is  given  to  "  pilots  to  whom 
Part  X.  of  the  Merchant  Shipping  Act,  1894,  applies,  as 
if  a  pilot  when  employed  on  any  such  ship  as  aforesaid 
were  a  seaman  and  a  member  of  the  crew  "  (s.  7  (3)  ). 

By  Part  X.  of  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60),  s.  572,  "  This  Part  of  this  Act 
extends  to  the  United  Kingdom  and  the  Isle  of  Man 
only,  but  applies  to  all  ships  British  and  foreign." 

This  does  not  mean  that  a  British  pilot  on  a  foreign 
ship  in  British  waters  is  within  the  Act,  for  the  pilot  has 
to  be  "  employed  on  any  such  ship  as  aforesaid,"  i  e. 
British  ship,  and  becomes  "  a  seaman  and  a  member  of 
the  crew,"  i.e.  the  crew  of  the  British  vessel. 

Scottish  Decision  on  Section  7  (2). 
The  question  of  the  meaning  of  "remuneration  by 
shares  in  the  profits  or  gross  earnings  of  the  vessel," 
arose  in  Scotland  in  the  case  of  Gill  v.  The  Aberdeen 
Steam  Trawling  and  Fishing  Co.  Limited  (t).  The 
applicant  was  mate  of  a  fishing  vessel  who  was  injured 

(t)  [1908]  S.  0.  328  ;  45  S.  L.  E.  247. 
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whilst  at  sea.  His  remuneration  was  one  and  one- 
eighth  share  of  the  net  balance  of  the  gross  price 
realised  by  the  fish  caught  on  each  trip,  after  deducting 
certain  expenses  and  the  wages  of  some  of  the  crew 
who  were  paid  by  fixed  wages.  The  Sheriff  Substi- 
tute held  that  as  the  remuneration  was  a  share  of  the 
net  profit,  after  deducting  expenses  and  wages,  the  man 
was  not  remunerated  by  shares  in  the  profits  or 
the  gross  earnings  of  the  working  of  the  vessel.  This 
holding  was  reversed  by  the  Court  of  Session.  Here 
it  seems  almost  too  clear  for  argument  that,  if  the 
remuneration  Was  not  a  share  in  the  gross  earnings,  it 
was  at  all  events  a  share  in  the  profits  of  the  vessel. 

The  seaman  must  derive  his  remuneration  from  the 
profits  of  a  fishing  vessel.  It  is  not  sufficient  that  he  has 
a  share  in  the  profits  of  a  vessel  engaged  in  the  fishing 
industry,  if  it  is  not  in  fact  a  fishing  vessel.  See 
Jamicson  v.  Clark  (u). 

Eeturning  to  the  consideration  of  s.  7,  it  must  be 
observed  that  the  expressions  "ship,"  "vessel,"  "sea- 
man," and  "  port "  have  the  same  meanings  as  in  the 
Merchant  Shipping  Act,  1894  (s.  13). 

"  Manager,"  in  relation  to  a  ship,  means  the  ship's 
husband  or  other  person  to  whom  the  management  of 
the  ship  is  entrusted  by  or  on  behalf  of  the  owner 
(s.  13). 

By  the  Merchant  Shipping  Act,  1894,  "  ship  "  includes 
every  description  of  vessel  used  in  navigation  not  pro- 
pelled by  oars  (s.  742). 

"  Vessel "  includes  any  ship  or  boat,  or  any  other 
description  of  vessel  used  in  navigation  {ib.). 

"  Seaman "  includes  every  person  (except  masters, 
pilots,  and  apprentices  duly  indentured  and  registered) 
employed  or  engaged  in  any  capacity  on  board  any 
ship  (ib.). 

This  wide    definition    has   already  been   referred   to 

(«)  [1909]  S.  0.  132  ;  46  S.  L.  E.  78. 
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(Chislett    v.   Macbeth  <£  Co.  (w) ),   from   which   case  it 
appears  that  it  is  not  the  test  by  which  the   meaning 
of  the   word  "  seaman  "is   to   be   ascertained   for   the 
purposes  of  the  Employer's  Liability  Act,  1880. 
"  Port  "  includes  place  (ib.). 

Effect  of  s.  7. — The  broad  effect  of  these  definitions 
is  that  any  person  engaged  in  any  capacity  on  a  British 
ship  or  vessel  used  in  navigation  is  within  the  Act, 
subject  to  his  being  a  "  workman  "  within  the  meaning 
of  the  Act.  A  ship  or  vessel  is  used  in  navigation 
when  it  is  used  to  convey  goods  or  persons  by  water 
from  one  place  to  another. 

The  only  person  employed  on  a  ship  to  whom  the 
Act  will  not  apply,  on  the  ground  that  he  is  not  a  work- 
man, is,  it  is  thought,  a  captain,  or  other  officer  receiving 
more  than  £250  a  year,  (a?)  or  a  person  casually  employed 
on  a  ship  or  vessel  which  does  not  navigate  for  the 
purposes  of  trade  or  business. 

Most  of  the  cases  as  to  the  meaning  of  the  word 
"  ship  "  were  decided  under  the  Merchant  Shipping  Act 
of  1854,  which  excluded  from  the  definition  ships  pro- 
pelled by  oars,  and  contained  no  separate  definition  of 
the  word  "  vessel."  The  Merchant  Shipping  Act  of 
1894,  and  the  Workmen's  Compensation  Act,  1906,  refer 
to  both  a  "  ship  "  and  a  "  vessel." 

Dumb  barges  propelled  by  oars  were  not  ships  within 
the  meaning  of  the  Merchant  Shipping  Act,  1854 
(Everard  v.  Kendall  (y),  The  Oiven  Wallis  (z),  Gapp  v. 
Bond  (a)  )  ;  though  a  hopper  barge  constructed  in  such 
a  manner  as  to  be  capable  of  being  towed  was  held  to  be 

(w)  [1909]  2  K.  B.  36 ;  78  L.  J.  K.  B.  398.  In  Appeal  Court  78 
L.  J.  K.  B.  1165 ;  25  T.  L.  B.  761 ;  ante,  p.  72. 

(x)  As  to  the  method  of  estimating  the  earnings  of  a  seaman,  see 
DotMe  v.  McAndrews  &  Co.,  and  Rosenqyist  v.  Bowrmg  d  Co.,  post, 
pp.  509-510. 

(y)  L.  B.  5  C.  P.  428  ;  39  L.  J.  0.  P.  234  ;  22  L.  T.  408  ;  18  W.  E.  892. 

(z)  30  L.  T.  41. 

(a)  19  Q.  B.  D.  200  ;  56  L.  J.  Q.  B.  438 ;  57  L.  T.  437 ;  35  W.  B.  683. 
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a  ship  {The  Mac(b)).  A  vessel  not  propelled  by  oars 
was  held  to  be  not  the  less  a  ship  within  the  meaning  of 
the  Merchant  Shipping  Act,  1854,  because  navigated  only 
on  a  tidal  river  (Corbett  v.  Pearce  (c)  ). 

The  author  is  of  opinion  that  all  boats,  ships,  and 
vessels,  whether  propelled  by  oars  or  otherwise,  whether 
sea-going  or  navigating  rivers  or  canals,  are  either  ships 
or  vessels  within  the  meaning  of  the  Act,  and  that  the 
workmen  engaged  in  navigating  them  are  seamen  within 
the  meaning  of  the  Act.  Ships  propelled  by  oars,  such  as 
barges,  not  within  the  definition  of  the  word  "  ship  "  in 
the  Merchant  Shipping  Act,  1854,  have  under  local  and 
other  Acts,  where  the  term  "  vessel "  has  been  used 
generally,  been  held  to  be  included  in  such  a  descrip- 
tion {B.  v.  Bou-ycr  (d),  Tennant  v.  Swansea  Harbour 
Trustees  (e)  ). 

The  same  may  be  said  of  persons  employed  on  yachts, 
steam  launches,  etc.,  navigating  for  the  purposes  of 
pleasure,  subject  to  this  exception,  that  persons  casually 
employed  thereon  are  not  employed  for  the  purposes  of 
the  employer's  trade  or  business,  and  therefore  are  not 
entitled  to  the  advantages  of  the  Act. 

British  Ship. — Employment  must  be  on  a  British  ship 
or  vessel  registered  in  the  United  Kingdom,  or  of  which 
the  owner  (or  if  more  than  one,  the  managing  owner)  or 
manager  resides  or  has  his  principal  place  of  business  in 
the  United  Kingdom  (s.  7). 

The  only  British  ships  exempted  from  registration 
under  the  Merchant  Shipping  Act,  1894,  are  : 

(a)  "  Ships  not  exceeding  fifteen  tons  burden  employed 
solely  in  navigation  on  the  rivers  or  coasts  of 
the  United  Kingdom,  or  on  the  rivers  or  coasts 
of   some   British   possession  within  which  the 

(b)  7  P.  D.  126 ;  51  L.  J.  Ad.  81 ;  46  L.  T.  907. 

(c)  [1904]  2  K.  B.  422 ;  73  L.  J.  K.  B.  885 ;  20  T.  L.  B.  473. 

(d)  4  C.  &  P.  559. 

(e)  3  T.  L.  R.  128. 
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managing   owners   of   the   ship   are  resident " 

(s.  3  (1)  ). 

(b)  "  Ships  not  exceeding  thirty  tons  burden  and  not 

having   a  whole  or   fixed  deck,  and   employed 

solely  in   fishing   or  trading   coastwise  on  the 

shores    of    Newfoundland    or    parts    adjacent 

thereto,  or  in  the  Gulf  of  St.  Lawrence,  or  on 

such   portions   of   the  coasts  of  Canada  as  lie 

bordering  on  that  Gulf"  (s.  3  (2)  ). 

Questions  may  arise  as  to  the  meaning  of  the  words 

"  principal  place   of  business   of   an   owner,   managing 

owner,   or  manager,"   who   resides   out   of   the   United 

Kingdom.      Under  the  Workmen's   Compensation  Act, 

1897,  the  agent  in  England  of  a  foreign  ship  owned  by 

a  foreigner  carrying  on  business  abroad,  was  held  not 

to   be  an   undertaker  within  the  meaning   of  that  Act 

from  whom  compensation  could  be  claimed  by  a  person 

injured  on  the  ship  (Shea  v.  Drolcnvaux  (/)  ). 

If  the  vessel  is  chartered  and  the  charterers  select  the 
master  and  crew,  they  become  the  owners  within  ss.  503, 
504,  of  the  Merchant  Shipping  Act,  1894  (Steam  Hopper 
No.  66  (g)  ).  The  actual  decision  in  this  case  was,  that 
the  charterers  were  entitled  to  limit  their  liability  under 
ss.  502,  503,  of  the  Merchant  Shipping  Act,  1894.  See 
now  s.  71  of  Merchant  Shipping  Act,  1906.  The  owners 
under  these  circumstances  are  liable  to  pay  compensation 
under  the  Act. 

Scottish  Decision. 

In  the  case  of  Macltinnon  v-  Whitecross  or  Miller  (h), 
the  owners  of  a  steam  tug  chartered  her  to  "  B.,"  but 
the  owner  was  bound  to  provide  and  pay  the  crew — 
composed  of  two  men  only — and  alone  had  the  power 

(/)  Times,  December  14th,  1903. 

(g)  75  L.  J.  P.  22 ;  94  L.  T.  344 ;  in  House  of  Lords,  reversing  the 
decision  of  the  court  below,  77  L.  J.  P.  84. 

(h)  [1909]  S.  C.  373 ;  46  S.  L.  K.  229.  See  the  observations  of  Sir 
Gorbl  Barnes  in  Dcwar  v.  Taslier,  ante,  p.  29. 
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of  dismissing  them.  It  was  held  that  he,  and  not  the 
charterer  "  B.,"  was  liable  to  pay  compensation  under  the 
Act  in  respect  of  the  death  by  accident  of  one  of  the  crew. 

Sea  Fishing  Service. — Apprentices  either  to  the  sea 
service,  or  the  sea-fishing  service,  must  be  duly  bound 
by  indentures  of  apprenticeship  (Merchant  Shipping 
Act,  1894,  ss.  190,  393).  A  boy  under  thirteen  years 
of  age  cannot  be  apprenticed  to  the  sea-fishing  service 
(ib.  s.  392). 

By  s.  370  of  the  Merchant  Shipping  Act,  1894,  "  The 
expression  '  fishing  boat '  means  a  vessel  of  whatever 
size,  and  in  whatever  way  propelled,  which  is  for  the 
time  being  employed  in  sea  fishing  or  in  the  sea-fishing 
service,  but  save  as  otherwise  expressly  provided,  that 
expression  shall  not  include  a  vessel  used  for  catching 
fish  otherwise  than  for  profit." 

Every  British  fishing  boat  must  be  registered  in  a 
fishing  boats  register  (i&.  s.  373). 

Apprentices  to  the  sea-fishing  service  are  included  in 
the  Workmen's  Compensation  Act,  1906,  by  name  (s.  7 
(1)  ),  but  masters  and  seamen  engaged  in  the  sea-fishing 
service  are  not  expressly  included.  It  is  thought,  how- 
ever, that  (except  where  they  are  remunerated  by  part 
of  the  profits  gained  by  the  vessel  (s.  7  (2)  ),  they  will 
be  held  to  be  included,  and  that  the  general  words  "  sea 
service"  will,  in  their  case,  be  deemed  to  include  the 
sea-fishing  service,  especially  having  regard  to  the  wide 
definition  of  "  seaman  "  in  s.  742  of  the  Merchant  Shipping 
Act.  But  the  section  is  not  clearly  framed,  and  the 
Merchant  Shipping  Act,  1894,  draws  many  distinctions 
between  the  sea  service  and  the  sea-fishing  service. 

Modifications  of  procedure  with  respect  to  Seamen. — 

The  modifications  of  the  Act  with  respect  to  seamen  may 
be  summarised  as  follows : 

(a)  Notice   of  accident  and   claim   for   compensation 
may  (except  in  the  case  of  the  master)  be  served 
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on  the  master.  If  the  accident  happens  and 
the  incapacity  commences  on  the  ship  (i),  no 
notice  of  accident  need  be  given  (s.  7  (1)  (a)  ). 

As  to  manner  of  service  of  notice  of  accident 
and  claim  for  compensation  on  the  managing 
owner,  manager,  or  (except  where  the  master  is 
claiming  compensation)  on  the  master  of  the 
ship  in  manner  provided  by  s.  696  of  the 
Merchant  Shipping  Act,  1894,  see  W.  C.  R.  36 
(6)  (s.  7  (1)  (c)  ). 

(b)  The  claim  for  compensation  in  case  of  death  must 

be  made  within  six  months  after  news  of  the 
death  has  been  received  by  the  claimant  (s.  7 
(1)  (b) ).  The  claim  must  state  the  date  at 
which  news  of  the  death  was  received  by  the 
claimant  (W.  C.  R.  36  (2)  ). 

When  the  claim  is  in  respect  of  a  seaman 
lost  with   his  ship,  both  claim  and  particulars 
attached    to   the   request   for   arbitration   shall 
state  the  date  at  which  the  ship  was  lost,  or  is 
deemed  to  have  been  lost  (W.  C.  R.  36  (3)  ). 
See  Maginn  v.  Carlinr/ford  Lough  Steamship  Co.  (j). 
The  claim  will  be  a  good  one  if  made  on  the  owner, 
managing  owner   or  manager,  residing  or  having   his 
principal  place  of  business  in  the  United  Kingdom.     If 
the  injury  results  in  death  and  occurred  on  the  ship,  the 
claim  is  good  if  made  on  the  master  (supra). 

(c)  Provision  is  made  for  taking  depositions  respect- 

ing the  injury  where  an  injured  seaman  is  left 
abroad  by  the  ship,  and  for  the  transmission  of 
such  depositions  to  the  Board  of  Trade.  These 
depositions  or  copies  thereof  are  to  be  admissible 
in  any  proceedings  for  enforcing  a  claim,  as  pro- 
vided by  ss.  691,  695,  of  the  Merchant  Shipping 
Act,  1894  (s.  7  (1)  (c)  ).     See  Appendix  R. 

(i)  Note. — The  claim  for  compensation  is  not  dispensed  with, 
(j)  43  Ir.  L.  T.  123. 
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(d)  If  a  seaman  dies  leaving  no  dependants,  no  com- 

pensation is  payable  if  the  owner  of  the  ship  is 
liable  to  pay  the  expenses  of  burial  (s.  7  (1)  (d)  ). 
By  s.  207  (1)  of  the  Merchant  Shipping  Act,  1894,  if 
the  seaman  receives  the  injury  occasioning  death,  in  the 
service  of  the  ship,  the  expenses  (if  any)  of  his  burial 
must  be  defrayed  by  the  owner.  See  Appendix  E.  See 
now  s.  34  of  the  Merchant  Shipping  Act,  1906. 

(e)  Compensation  is  not   payable  while  the  owner  is 

liable  for  the  expenses  of  maintenance  of  the 
injured  seaman  (s.  7  (1)  (e)  ). 

By  s.  207  (1)  of  the  Merchant  Shipping  Act,  1894,  the 
owner  is  liable  to  defray  the  expenses  of  the  maintenance 
of  a  seaman  injured  in  the  service  of  the  ship,  until  he 
is  cured,  or  dies,  or  is  brought  back  (if  shipped  in  the 
United  Kingdom)  to  a  port  of  the  United  Kingdom,  or  if 
shipped  in  a  British  possession,  to  a  port  of  that  posses- 
sion. See  Appendix  K.  See  now  s.  34  of  the  Merchant 
Shipping  Act,  1906. 

Under  this  section  a  shipowner  is  not  liable  for 
expenses  of  necessary  surgical  and  medical  attendance 
upon  a  seaman  injured  in  the  service  of  the  ship,  in- 
curred after  the  seaman  has  been  brought  back  to  a  port 
of  the  United  Kingdom  (Anderson  v.  Bayner  (k)  ). 

When  brought  back  to  a  port  in  the  United  Kingdom 
or  a  port  in  a  British  possession,  as  the  case  may  be, 
the  right  to  compensation  will  arise. 

If  the  seaman  is  left  aboard  as  a  distressed  seaman, 
within  s.  191  of  the  Merchant  Shipping  Act,  1894,  the 
owner  is  liable  to  pay  the  expenses  of  his  maintenance 
(ib.  s.  193  (1) ).  Consequently  it  is  thought  that  during 
such  time  compensation  cannot  be  recovered.  As  to 
who  is  a  distressed  seaman,  see  Board  of  Trade  v.  S.S. 
Glenpark  (I) ). 

(7c)  [1903]  1  K.  B.  589 ;  72  L.  J.  K.  B.  292 ;  88  L.  T.  313  ;  19  T.  L.  E. 
297. 

(I)  [1903]  2  K.  B.  324 ;  73  L.  J.  K.  B.  315  ;  90  L.  T.  360  ;  20  T.  L.  E. 
321. 
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Quite  recently  it  has  been  decided  that  payments  made 
to  a  seaman  after  his  accident,  and  at  a  time  when  com- 
pensation is  not  payable  by  virtue  of  the  Act,  must  be 
taken  into  account  under  Schedule  1  (3)  of  the  Act  when 
compensation  is  subsequently  assessed  (McDermott  v. 
Owners  of  S.S.  'Tintoretto  (wi)). 

(f)  Compensation   to  a   seaman  under  the  Act  is   to 

be  paid  in  full,  notwithstanding  s.  503  of  the 
Merchant  Shipping  Act,  1894  (s.  7  (1)  (f) ). 

This  section  limits  the  liability  of  the  owners,  where 
the  occurrence  has  taken  place  without  their  actual  fault 
or  privity,  for  loss  of  life  or  personal  injury  to  persons 
carried  in  the  ship,  to  an  amount  not  exceeding  £15  for 
each  ton  of  the  ship's  tonnage.     See  Appendix  R. 

If  the  shipowner  claims  indemnity  under  the  Work- 
men's Compensation  Act,  1906,  in  respect  of  compensa- 
tion paid  by  him,  from  another  shipowner,  s.  503  of  the 
Merchant  Shipping  Act,  1894,  is  to  apply  and  limit  the 
liability  of  such  other  shipowner  (s.  7  (1)  (f) ).  The  ship- 
owner who  has  to  pay  compensation  to  one  of  his 
seamen,  caused  by  the  negligence  or  default  of  another 
vessel,  may  recover  the  sum  so  paid  from  the  owners  of 
that  vessel  by  an  independent  action.  The  damages  are 
not  too  remote  (The  Annie  (n)  ). 

(g)  Proceedings    to    recover    compensation    by    the 

dependants  of  seamen  lost  with  their  ship  are 
maintainable  if  the  claim  is  made  within  eighteen 
months  of  the  date  at  which  the  ship  is  deemed 
to  have  been  lost  with  all  hands,  and  s.  174  (2), 
(3)  of  the  Merchant  Shipping  Act,  1894  (which 
relates  to  the  recovery  of  wages  of  seamen  lost 
with  their  ship)  is  applied  to  such  proceedings 
(Workmen's  Compensation  Act,  1906,  s.  7  (1) 
(g) ).  See  these  sub-sections  in  Appendix  R. 
As  to  detention  of  ships  for  the  purpose  of  security 

(m)   [1909]  2  K.  B.  704  ;  78  L.  J.  K.  B.  1144  ;  25  T.  L.  R.  691. 
(74)  78  L.  J.  P.  81 ;  25  T.  L.  E.  416. 
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for  the  payment  of  the  compensation,  see  post, 
pp.  607-610. 

The  request  for  arbitration  in  the  case  of  a  seaman 
should  be  in  accordance  with  one  of  the  forms  appended 
to  the  rules  (W.  C.  R.  36  (4),  Forms  6  and  7). 

In  any  document,  notice,  or  proceeding,  under  the  Act, 
it  is  sufficient  to  describe  the  respondents  as  "  the  owners 
of  the  ship  '  ,'  "  and  the  names  of  the  partners 

can  be  obtained  as  in  ordinary  proceedings  in  the  county 
court  (W.  C.  E.  36  (5) ).  See  County  Court  Rules,  0.  III., 
r.  14. 

Seamen  and  Industrial  Disease. — A  seamen  is  not 
entitled  to  claim  for  incapacity  for  work  resulting  from 
industrial  disease,  contracted  at  sea,  either  where  the 
disease  is  one  mentioned  in  the  Act  itself  (s.  8),  or  one 
added  by  order  of  the  Secretary  of  State.  This  was  the 
decision  in  Curtis  v.  Black  &  Co.  (o) .  A  seaman  contracted 
lead  poisoning  whilst  painting  the  hold  of  the  ship,  during 
the  time  it  was  at  sea.  Some  time  after  his  return  to  his 
home  at  Liverpool  he  obtained  a  certificate  of  disable- 
ment from  the  certifying  surgeon,  appointed  under  the 
Factory  and  Workshop  Act,  1901,  for  the  Liverpool 
district.  Held,  that  he  was  not  entitled  to  compensation. 
Before  a  workman  can  successfully  maintain  a  claim  for 
industrial  disease,  the  Act  (s.  8  (1),  (1)  and  (2) )  requires 
that  he  should,  either  have  been  suspended  from  his 
employment  under  the  rules  made  in  virtue  of  the  power 
given  in  the  Factory  and  Workshop  Act,  1901,  or  that 
he  obtains  a  certificate  of  disablement  from  the  certify- 
ing surgeon  for  the  district  in  which  he  is  employed.  In 
the  case  cited  above  he  was  not  suspended,  and  there 
was  no  certifying  surgeon  for  the  district  in  which  he 
was  employed  when  he  contracted  the  disease.  Really 
the  certifying  surgeon  of  the  Liverpool  district  had  no 
jurisdiction  to  give  a  certificate. 

(o)  [1909]  2  K.  B.  529 ;  78  L.  J.  K.  B.  1022 ;  25  T.  L.  E.  621. 
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In  the  above  case,  Buckley,  L.J.,  said  he  left  open 
the  question  whether  in  like  circumstances,  where  the 
disease  results  in  death,  the  dependants  could  claim 
compensation.  It  is  believed  they  could  not.  It  is 
true  that  the  Act  does  not  require  a  certificate  of 
disablement  in  the  case  of  death,  but  the  whole  section 
seems  to  point  to  cases  where  had  death  not  resulted,  but 
only  incapacity  for  work,  the  workman  would  have  been 
in  a  position  to  obtain  a  certificate  of  disablement  from  a 
certifying  surgeon  of  the  district  in  which  his  work  was 
situated.  See  the  note  to  the  Third  Schedule  of  the  Act 
relating  to  lead  poisoning.  Much,  however,  may  be  urged 
contra. 

Where  the  Act  Applies. — Can  the  Act  under  any 
circumstances  apply  to  accidents  occurring  outside  the 
area  of  the  United  Kingdom  ?  This  was  a  question  much 
debated  soon  after  the  Act  came  into  operation,  and 
very  divergent  views  were  entertained  and  expressed 
upon  it. 

The  rule  is  that  the  operation  of  a  statute  passed  by 
the  English  legislature  is  confined  to  the  territorial  limits 
of  the  United  Kingdom,  unless  it  can  be  gathered  from 
its  terms  or  obvious  intent  that  it  was  meant  to  apply 
elsewhere. 

It  was  argued  on  the  one  hand  that  if  the  contract  of 
service  was  made  in  England  the  English  law  at  once 
attached  the  obhgation  to  pay  compensation,  if  the  work- 
man was  injured  by  a  risk  of  his  employment  whilst  the 
contract  was  subsisting,  irrespective  of  the  place  where 
the  accident  might  occur.  On  the  other  hand,  it  was 
said  the  test  should  be  the  terms  of  the  contract  itself, 
whether  the  agreement  was  to  serve  the  employer  in 
Great  Britain  or  elsewhere.  A  third  contention  was 
that  the  place  where  the  contract  was  made,  lex  loci 
contractus,  must  decide  the  question  of  liability. 

These   speculations    are    largely   set   at    rest   by  the 
e.l.  x 
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decision  of  the  Court  of  Appeal  in  Tomalin  v.  Pearson 
d  Son,  Limited  (p),  where  it  was  held  that  the  Work- 
men's Compensation  Act,  1906,  has  no  application  out- 
side the  territorial  limits  of  the  United  Kingdom — except 
in  the  case  of  seamen  and  sea  apprentices  provided  for 
by  s.  7  of  the  Act. 

A  cognate  question  is  sometimes  asked.  Must  the 
dependants  claiming  in  respect  of  the  death  of  a  work- 
man reside  in  Great  Britain  ?  It  is  thought  not.  It  is 
true  the  Act  seems  to  assume  that  the  dependants  reside 
in  England,  and  rules  of  procedure  have  been  made  to 
facilitate  payment  of  the  compensation  when  they  cease 
to  reside  in  the  United  Kingdom  (Order  60) ;  but  the  Act 
is  dealing  with  the  usual  course  of  events,  and  it  is 
believed  there  is  nothing  in  the  wording  of  it  to  invalidate 
a  claim  by  a  dependant  merely  because  at  the  time  of 
making  it  such  dependant  resides,  or  is  domiciled  abroad. 

Although  no  decision  has  been  pronounced  in  England, 
a  court  of  British  Columbia,  in  construing  their  Work- 
men's Compensation  Act,  which  is  founded  upon  the 
English  one,  have  in  the  case  of  Varesick  v.  British 
Columbia  Copper  Co.,  Limited  (q),  declared  the  law  to 
be  in  accordance  with  the  opinion  expressed  above. 

Convention  with  France.— A  Convention  was  con- 
cluded between  England  and  Prance  on  the  3rd  of  July, 
1909,  by  which  British  subjects  meeting  with  accidents 
in  the  course  of  their  employment  in  France,  and  their 
dependants,  are  to  enjoy  the  benefits  of  the  compensa- 
tion and  guarantees  secured  to  French  citizens  by  the 
legislation  in  force  in  France  in  regard  to  the  liability  of 
employers  in  respect  of  such  accidents. 

Keciprocally,  French  citizens  who  meet  with  accidents 
in  the  United  Kingdom,  and  their  dependants,  are  to 
enjoy  the  benefits  of  the  compensation  and  guarantees 

(p)  [1909]  2  K.  B.  61 ;  78  L.  J.  K.  B.  863 ;  25  T.  L.  R.  477. 
(q)   [1906]  12  B.  0.  286. 
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secured  to  British  subjects  by  the  legislation  in  force  in 
the  United  Kingdom  in  regard  to  compensation  for  such 
accidents,  supplemented  as  in  the  Convention  agreed. 

An  Act  has  been  passed  (9  Edw.  7,  c.  16)  to  enable 
his  Majesty,  by  Order  in  Council,  to  make  such  modifica- 
tions in  the  Workmen's  Compensation  Act,  1906,  as  may 
be  necessary  to  give  effect  to  the  said  Convention.  See 
this  Act  and  the  Convention  of  July  3rd,  1909,  in 
Appendix  AA  (r).  Katified  by  Order  in  Council  dated 
the  22nd  November,  1909. 

(r)  It  is  believed  that  the  primary  object  of  this  convention  is  to 
enable  the  dependants  of  an  English  workman  killed  in  France  to 
receive  compensation  where  they  (the  dependants)  reside  in  England. 
By  the  law  of  Prance,  though  compensation  is  payable  to  a  workman 
injured  in  the  course  of  his  employment  in  that  country  regardless  of 
his  nationality,  dependants  of  a  foreign  workman,  residing  out  of 
Prance,  were  not  entitled  to  receive  compensation. 
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CHAPTEE  II. 


ACCIDENT,   INCLUDING  INDUSTRIAL 
DISEASE. 

I.  Accident. 

The  Injury  must  arise  from  Accident. — Injury  to 
give  rise  to  a  claim  under  the  Workmen's  Compensation 
Act,  1906,  must,  as  was  the  case  under  the  Act  of  1897, 
arise  from  accident,  and  such  accident  must  as  heretofore 
be  one  "  arising  out  of  and  in  the  course  of  the  employ- 
ment "  (s.  1  (1)  ). 

The  word  "  accident  "  may  be  denned  as  an  "unforeseen 
or  unexpected  event  which  takes  place  without  design." 
This  answers  fairly  well  as  a  definition  of  accident  caused 
by  human  imperfection,  but  as  to  accident  arising  from 
the  forces  of  nature,  and  what  is  called  the  act  of  God,  it 
is,  of  course,  conceded  that  such  act  may  be  in  furtherance 
of  design  concealed  from  human  knowledge.  See  Andrew 
v.  Failsworth  Industrial  Society  (a).  As  ordinarily  under- 
stood, the  expression  "  personal  injury  by  accident "  is 
accepted  as  including  either  what  is  often  called  pure 
accident— that  which  could  not  have  been  prevented  by 
human  skill  and  care — and  injury  arising  from  negligence, 
which  although  it  might  and  ought  to  have  been  pre- 
vented, was  not  in  fact  intended  to  produce  the  result 
which  supervened. 

Under  the  Workmen's  Compensation  Act,  1906,  it 
is  only  in  cases  where  personal  injury  by  accident  is 
caused  to  a  workman  that  the  compensation  becomes 
payable. 

(a)  Post,  p.  339. 
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The  leading  case  which  must  now  be  consulted  upon 
this  point  is  the  case  of  Fcnton  v.  Thorley  &  Co., 
decided  by  the  House  of  Lords  in  the  year  1903, 
infra. 

What   is    Personal   Injury  by   Accident? — In    the 

interpretation  of  the  Workmen's  Compensation  Act, 
1897,  this  question  arose  on  repeated  occasions,  and  it 
must  be  confessed  that,  in  spite  of  the  many  decisions 
which  were  given  upon  it,  it  long  remained  in  far  from 
a  satisfactory  state  (225).  Before  the  decision  in  Fcnton  v. 
Thorley  &•  Co.  (b),  no  clear  principle  was  enunciated,  the 
application  of  which  was  a  safe  test  to  discover  whether 
an  occurrence  was  or  was  not  an  accident. 

The  very  natural  inclination  of  the  Court  of  Appeal 
to  uphold,  where  possible,  the  decisions  of  arbitrators, 
and  the  difficulty  of  declaring,  in  accordance  with  any 
rule  of  law  capable  of  general  application,  that  an 
occurrence,  unexpected,  and  without  which  the  injury 
complained  of  would  not  have  occurred,  at  all  events 
at  the  time  at  which  it  did  occur,  is  not  an  accident, 
resulted  in  a  number  of  decisions  not  always  easy  to 
reconcile. 

The  first  of  these  was  the  case  of  Iiensey  v.  White  (c). 
It  was  closely  followed  by  the  cases  of  Lloyd  v.  Sugg  (d) 
and    Walker  v.   Lilleshall  Coal  Co.  (e).     In  Hensey  v. 

(6)  [1903]  A.  C.  443  ;  72  L.  J.  K.  B.  787;  89  L.  T.  314;  19  T.  L.  E. 
684,  post,  p.  316. 

(c)  [1900]  1  Q.  B.  481 ;  69  L.  J.  Q.  B.  188  ;  81  L.  T.  767 ;  16  T.  L.  R. 
64,  now  overruled. 

(<*)■  [1900]  1  Q.  B.  486 ;  69  L.  3.  Q.  B.  190 ;  81  L.  T.  768 ;  16 
T.  L.  R.  65. 

(e)  [1900]  1  Q.  B.  488  ;  69  L.  J.  Q.  B.  192 ;  81  L.  T.  769 ;  16  T.  L.  R. 
108. 

Canadian  Notes. 

(225)  In  Neville  v.  Kelly  Brothers,  13  B.  C.  R.  125 ;  1  Butt.  W.  C.  C. 
432,  the  plaintiff,  while  engaged  in  chipping  the  burs  from  a  steel  plate 
with  a  cold  chisel,  was  struck  in  the  eye  and  his  sight  destroyed  by  a 
piece  of  steel  chipped  off,  and  it  was  held  by  the  British  Columbia  Full 
Court  that  the  injury  was  an  accident  within  the  meaning  of  the  Work- 
men's Compensation  Act,  1902. 
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White,  compensation  was  claimed  in  respect  of  the 
death  of  a  workman,  one  of  the  duties  of  whose  employ- 
ment was  to  start  a  gas  engine,  which  was  done  by 
turning  a  wheel.  On  the  morning  when  the  men 
resumed  work  after  the  Christmas  holidays,  the  wheel 
owing  to  disuse  was  somewhat  hard  to  turn.  The 
deceased  man,  whilst  endeavouring  to  turn  it,  suddenly 
put  his  hand  to  his  stomach  and  went  outside.  He  was 
found  to  be  vomiting  blood,  and  shortly  afterwards  died, 
the  cause  of  death  being  rupture  of  the  small  blood 
vessels  of  the  stomach  and  intestines.  Evidence  was  given 
on  the  one  side  to  prove  that  the  death  was  caused  by 
the  unexpected  strain,  due  to  the  stiffness  of  the  wheel, 
and  on  the  other  to  show  that  it  was  due  to  the  physically 
unsound  state  of  the  man's  body.  The  county  court 
judge  found  that  death  was  due  to  disease,  though 
possibly  accelerated  by  the  strain  in  endeavouring  to 
move  the  wheel,  and  refused  to  award  compensation. 
The  Court  of  Appeal  refused  to  disturb  the  decision  of 
the  county  court  judge.  This  case  cannot  now  be 
regarded  as  an  authority. 

In  giving  judgment,  Collins,  L.J.,  quoted  "  with  entire 
approval "  the  words  of  Lord  Halsbury  in  Hamilton 
Fraser  cC-  Co.  v.  Pandorf  (f),  where  he  says  :  "  I  think  the 
idea  of  something  fortuitous  and  unexpected  is  involved 
in  both  words,  '  peril,'  or  '  accident.'  " 

In  Lloyd  v.  Sugg  <(.'•  Co.,  supra,  the  workman  claiming 
compensation  was  a  smith,  and  was  employed  in  manipu- 
lating metal  in  a  forge.  He  was  holding  in  his  right 
hand  a  natter,  the  head  of  which  was  resting  on  an 
anvil,  and  which  was  being  beaten  by  a  boy  with  a 
hammer.  Whilst  so  engaged  the  boy  missed  aim,  and 
by  accident  hit  the  round  rod  of  the  natter,  instead  of 
the  flat  head,  and  thereby  jarred  the  respondent's  hand, 
from  which  shock  incapacity  for  work  resulted.  Medical 
evidence  proved   that  the  man  had  suffered  for  some 

(/)  (1887)  12  App.  Gas.  518. 
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time  from  gout ;  that  he  had  a  gouty  diathesis,  and  that 
the  condition  of  the  hand  was  due  to  gout,  brought  on 
by  the  jar,  the  result  of  the  jar  having  been  to  excite 
the  gout  in  the  system.  Under  these  circumstances 
the  county  court  judge  awarded  compensation,  and  the 
Court  of  Appeal  unanimously  upheld  the  award  (</). 

In  Walker  v.  Lilleshall  Coal  Co.,  supra,  the  injury 
had  occurred  under  these  circumstances  :  The  workman 
was  employed  as  an  engine  fitter.  A  week  before  the 
injury,  in  respect  of  which  compensation  was  claimed, 
the  man  had  blistered  one  of  his  fingers  whilst  at  his 
ordinary  work.  On  the  day  of  the  injury  he  was 
engaged  at  working  at  steam-pipe  joints  necessitating 
the  use  of  red  led.  Before  beginning  this  work  he  saw 
the  foreman  and  showed  him  the  blistered  finger,  saying 
it  was  hardly  fit  for  the  job.  The  foreman  replied  that 
the  job  must  be  done.  The  workman  proceeded  with 
the  work,  and  the  red  lead  coming  in  contact  with  the 
blistered  finger  greatly  inflamed  it,  and  in  the  end  the 
injury  grew  serious.  The  county  court  judge  was  of 
opinion  that  this  was  not  an  accident  within  the  mean- 
ing of  the  Act,  it  having  resulted  from  working  in  the 
ordinary  way  with  the  usual  materials  and  appliances 
for  the  work.  This  decision  was  also  upheld  by  the 
Court  of  Appeal,  but  must  now  be  regarded  as  of  doubtful 
authority. 

Smith,  L.J.,  in  giving  judgment,  adopted  what  was 
said  by  Collins,  L.J.,  in  Hensey  v.  White,  as  to  the  lack 
of  the  fortuitous  element  which  was  then  thought  to  be 
a  necessary  ingredient  of  an  accident. 

Following  upon  these  cases  were  one  or  two  others  in 
which  the  same  principle  was  declared.  In  one  of  these, 
where  the  workman  whilst  doing  his  ordinary  work  had 

(g)  In  giving  judgment  in  this  case,  A.  L.  Smith,  L.J.,  said:  "As 
appeals  under  the  Workmen's  Compensation  Act  only  lie  on  questions 
of  law,  and  not  upon  questions  of  fact,  it  would  be  of  great  assistance 
to  the  court  if  the  county  court  judges  would,  in  these  cases,  certify 
their  findings  of  fact." 
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ruptured  himself,  or,  as  was  contended  for  the  employer, 
only  increased  a  previously  existing  rupture,  the  counsel 
for  the  workman  admitted  in  the  Court  of  Appeal  that 
he  could  not,  in  face  of  the  decision  in  Hensey  v.  White, 
supra,  and  the  cases  following  that  decision,  contend  that 
this  injury  resulted  from  accident  within  the  meaning 
of  the  Workmen's  Compensation  Act,  1897. 

The  next  case  to  reach  the  Court  of  Appeal  was  the 
case  of  Timmins  v.  Leeds  Forge  Co.  (h).  This  case  was 
always  somewhat  difficult  to  reconcile  with  that  of 
Hensey  v.  White,  supra.  The  facts  were  as  follows : 
The  injured  workman's  duty  was  to  lift  planks  of 
timber.  One  day  in  January,  after  a  frost,  the  timbers 
were  found  more  or  less  frozen  together,  and  became 
more  difficult  to  remove  and  lift,  as  the  stack  of  timber 
became  lowered  by  the  removal  of  planks.  The  work- 
man in  his  endeavour  to  remove  and  lift  one  of  such 
planks  ruptured  himself.  In  this  case  the  county  court 
judge  found  that  the  injury  was  caused  by  something 
fortuitous  and  unexpected,  and  that  it  was  an  accident 
within  the  meaning  of  the  Workmen's  Compensation 
Act.  The  Court  of  Appeal  refused  to  disturb  the  award 
of  compensation,  holding  that  there  was  evidence  on 
which  the  judge  was  warranted  in  finding  as  he  did. 

The  difference  between  this  case  and  the  case  of 
Hensey  v.  White,  is  somewhat  hard  to  discover.  In  both 
cases  the  work  being  done  was  the  workman's  ordinary 
work,  though  in  both  cases  it  was  rendered  a  little 
harder  than  usual,  necessitating  the  expenditure  of 
greater  strength,  owing  in  the  one  case  to  non-user,  and 
in  the  other  to  the  action  of  the  frost.  It  is  true  that 
in  Hensey  v.  White  the  arbitrator  found  that  death  was 
due  to  disease,  though  possibly  accelerated  by  the  strain, 
and  in  Timmins  v.  Leeds  Forge  Co.  the  arbitrator  found 
that  the  injury  was  due  to  an  accident.  The  decisions 
of  the  Court  of  Appeal  may  only  have  been  intended  to 
(ft)  83  L.  T.  120 ;  16  T.  L.  E.  521. 
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amount  to  a  declaration  that  upon  like  facts  it  is  open 
to  an  arbitrator  to  find  either  way,  and  indeed  the  cases 
appear  to  decide  little  more  than  this. 

If  the  finding  of  fact  in  Hensey  v.  White  amounted  to 
this,  that  although  the  strain  may  possibly  have  accele- 
rated the  death,  there  was  no  satisfactory  evidence  that 
it  had  done  so,  then,  of  course,  the  finding  that  death 
was  due  to  natural  causes  was  one  which  could  not  be 
disturbed,  but  this  was  not  the  ground  upon  which  the 
Court  of  Appeal,  or,  at  all  events,  some  members  of  the 
court,  based  their  judgment. 

If  the  finding  meant  that  the  extra  strain  caused  by 
the  wheel  becoming  hard  to  turn  owing  to  non-user — 
which  result  was  as  much  the  operation  upon  it  of 
natural 'forces  as  was  the  sticking  together  of  the  planks 
owing  to  frost  in  the  other  case — did  "  accelerate  "  the 
death,  then,  it  being  impossible  for  any  accident  to  do 
more  than  accelerate  death,  it  seems  difficult  to  say  that 
the  fortuitous  and  unexpected  element  was  not  as  much 
present  in  this  case  as  in  the  case  of  Timmins  v.  Leeds 
Forge  Co. 

In  a  later  case,  Roper  v.  Greenwood  (t),  now  of  some- 
thing more  than  doubtful  authority,  the  question  as  to 
what  is  personal  injury  by  accident  again  arose.  The 
applicant,  a  woman,  was  employed  as  a  box  maker. 
Upon  the  day  of.  the  accident  she  was  ordered  to  cover 
with  paper  twelve  wooden  boxes.  These  boxes  were 
larger  and  heavier  than  the  boxes  upon  which  she  had 
previously  worked.  She  complained  that  they  were  too 
heavy  for  her  to  turn  and  lift,  but  she  could  not  obtain 
any  assistance. 

When  she  had  completed  six  boxes  and  was  lifting  up 
another,  she  suddenly  felt  great  pain,  and  fell  down  in 
a  faint.  She  was  taken  home  at  once,  and  was  disabled 
for  a  long  time.  The  medical  evidence  showed  that  she 
was  suffering  from  prolapsus  uteri, 
(i)  83  L.  T.  471. 
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It  was  proved  by  the  medical  evidence  that  the  injury 
to  the  applicant  was  the  result  of  a  strain.  The  county 
court  judge  held  that  this  was  not  an  accident,  and 
refused  compensation. 

The  Court  of  Appeal  upheld  this  finding,  partly  on 
the  ground  that  there  was  nothing  fortuitous  or  unex- 
pected in  the  occurrence,  and  partly  on  the  ground  that 
the  question,  whether  there  had  been  an  accident  or  not, 
was  a  question  of  fact  for  the  arbitrator. 

Very  shortly  afterwards,  in  Board-man  v.  Scott  and 
Whitworth  (k),  the  Court  of  Appeal  upheld  an  arbitrator 
who  had  found  that  certain  admitted  facts  constituted 
"  an  accident "  within  the  meaning  of  the  Workmen's 
Compensation  Act.  The  facts  were  that  a  workman, 
in  the  ordinary  course  of  his  duty,  removed  an  empty 
yarn  beam  from  a  loom.  The  beam  weighed  about 
100  lbs.  The  workman  was  in  the  act  of  lifting  it  on 
to  his  shoulder,  when,  finding  that  it  was  unevenly 
balanced,  he  gave  it  an  extra  lift  to  get  it  into  a  con- 
dition of  equilibrium.  The  sudden  strain  so  caused  had 
the  effect  of  lacerating  the  muscles  on  the  right  side  of 
his  back.  The  element  of  the  fortuitous  and  unexpected 
was  held  to  exist  in  this  case.  Mathbw,  L.J.,  in  giving 
judgment,  observed :  "  I  think  that,  to  determine  what 
constitutes  an  accident,  one  must  discriminate  between 
what  will  occur  in  the  ordinary  course  of  the  employ- 
ment and  what  may  occur.  Something  which  will  occur 
in  the  ordinary  course  of  a  workman's  employment  can- 
not be  called  an  accident.  On  the  other  hand,  if  what 
has  occurred  is  not  what  will  occur  in  the  ordinary 
course,  but  the  fortuitous  and  unexpected  element  comes 
in,  then  there  is  an  accident."  It  is  very  doubtful 
whether  this  can  now  be  considered  the  proper  test  to 
apply. 

In  Thompson  v.  Ashington  Coal  Co.,  Limited  (/),  the 

(7c)  [1902]  1  K.  B.  43  ;  71  L.  J.  K.  B.  3 ;  85  L.  T.  502  ;  18  T.  L.  R.  57. 
\l)   84  L.  T.  412  ;  17  T.  L.  R.  345. 
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Court  of  Appeal  supported  the  finding  of  an  arbitrator, 
who  held  that  an  injury  caused  by  a  piece  of  coal  finding 
its  way  under  the  skin  of  the  knee  of  a  coal  miner,  who 
very  frequently  had  to  work  on  his  knees,  was  an 
accident. 

In  all  the  cases,  it  will  be  observed,  the  Court  of 
Appeal  supported  the  finding  of  the  arbitrator,  whether 
his  finding  was  that  the  occurrence  did  or  did  not  amount 
to  an  accident.  The  question  was  really,  for  a  time, 
treated  virtually  as  a  question  of  fact. 

Accident,  whether  Question  of  Fact  or  Law. — With 
deference  to  the  Court  of  Appeal,  it  is  doubtful  if  it  should 
ever  have  been  so  regarded.  The  question,  what  is  or 
what  is  not  a  "  scaffolding  "  was  treated  by  the  House  of 
Lords  in  the  case  of  Hoddinott  v.  Newton  Chambers 
(C  Co.,  Limited  (m),  as  a  question  of  law,  at  all  events  not 
as  a  pure  question  of  fact. 

On  this  point  Lord  Macnaghten  (on  p.  56  of  report 
in  Law  Reports)  says :  "  I  ought  perhaps  to  add  that  I 
agree  with  my  noble  and  learned  friend,  Lord  Beampton, 
and  with  Collins,  L.J.,  in  thinking  that  the  question 
whether  a  temporary  staging  is  a  scaffolding  within  the 
meaning  of  the  Act  is  not  a  mere  question  of  fact  on 
which  the  finding  of  the  county  court  judge  is  final.  It 
is  a  mixed  question  of  fact  and  law.  When  the  facts  are 
ascertained,  it  is  a  question  of  law  on  which  the  Court  of 
Appeal  is  entitled,  and  I  think  bound,  to  express  an 
opinion." 

On  the  same  question  Lord  Beampton  (at  p.  68  of 
same  report)  says :  "  I  thoroughly  agree  that  the  arbi- 
trator, or  county  court  judge,  is  the  proper  tribunal  to 
find  every  fact  which  is  necessary  for  the  determination 
of  the  question  whether  the  arrangement  in  the  particular 
case  before  it  is,  or  is  not, '  scaffolding,'  within  the  meaning 
of  the  Act.     Such,  for  instance,  as  the  mode  in  which 

(to)  [1901]  A.  C.  49 ;  70  L.  J.  Q.  B.  150 ;  84  L.  T.  1 ;  17  T.  L.  E.  134. 
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the  arrangement  is  put  together,  the  component  parts  of 
it,  the  materials  used  for  its  construction,  the  use  to 
which  it  is  applied,  the  place  and  the  size  of  the  place  in 
which  it  is  used,  the  dimensions  of  it,  etc.;  and  his 
finding  upon  such  fact  is,  according  to  the  general  rule, 
final ;  but  whether  upon  the  facts  so  found  the  arrange- 
ment so  constructed  is  a  '  scaffolding '  sufficient  to  satisfy 
the  requirements  of  s.  7  is,  in  my  opinion,  a  question  of 
law,  which  in  the  first  instance  must  be  adjudged  by  him 
to  enable  him  to  determine  the  case  before  him,  his 
judgment  on  the  question  of  law  being  open  to  review 
by  the  Court  of  Appeal." 

As  Lord  Morris  concurred  in  the  judgment  of  Lord 
Macnaghten,  and  Lord  Davey  in  that  of  Lord  Brampton, 
it  will  be  seen  that  there  is  a  strong  body  of  authority 
to  support  the  proposition  that  the  meaning  of  such 
technical  terms  as  "  scaffolding,"  "construction,  or  repair," 
when  used  in  an  Act  of  Parliament,  is,  when  the  facts 
are  ascertained,  a  question  of  law,  and  must  be  treated 
as  such. 

If,  when  the  facts  are  ascertained,  the  question  whether 
a  structure  is,  or  is  not,  a  scaffolding,  within  the  Act,  is  a 
question  of  law  for  the  construction  of  the  court,  it  seems 
to  follow  that  whether  an  ascertained  condition  of  facts 
does  or  does  not  constitute  an  accident  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  is  a  question 
of  law  also. 

The  question  what  constituted  an  accident  within  the 
meaning  of  the  Workmen's  Compensation  Act,  1897,  at 
length  reached  the  House  of  Lords  in  the  case  of  Fenton 
v.  Thorley  &  Co.,  Limited  (n). 

A  workman  employed  to  turn  the  wheel  of  a  machine, 
by  an  act  of  over-exertion,  ruptured  himself. 

The  county  court  judge,  on  the  authority  of  Hensey  v. 
White,  ante,  p.  309,  held  that  this  was  not  an  accident 

(n)  [1903]  A.  G.  U3  ;  72  L.  J.  K.  B.  787 ;  89  L.  T.  314  ;  19  T.  L.  E. 
684. 
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within  the  meaning  of  the  Workmen's  Compensation 
Act,  1897,  and  his  decision  was  affirmed  by  the  Court 
of  Appeal.  The  House  of  Lords  unanimously  reversed 
the  Court  of  Appeal,  holding  that  upon  these  admitted 
facts  the  workman  had  suffered  an  "  injury  by  accident  " 
within  the  meaning  of  the  Act,  and  that  he  was  entitled 
to  compensation. 

Lord  Macnaghten  (p.  446  of  Law  Eeports)  regretted 
that  the  word  "fortuitous"  should  have  been  applied 
to  the  term  "  injury  by  accident "  in  the  Workmen's 
Compensation  Act,  1897.  "If,"  he  said,  "it  means 
the  same  thing  as  '  accidental,'  the  use  of  the  word  is 
superfluous.  If  it  introduces  the  element  of  haphazard, 
an  element  which  is  not  necessarily  involved  in  the  word 
'accidental,'  its  use,  I  venture  to  think,  is  misleading 
and  not  warranted  by  anything  in  the  Act."  Again  (on 
p.  448),  "I  come,  therefore,  to  the  conclusion  that  the 
expression  '  accident '  is  used  in  the  popular  and  ordinary 
sense  of  the  word  as  denoting  an  unlooked-for  mishap  or 
an  untoward  event  which  is  not  expected  or  designed.  .  .  . 
The  decisions  before  {qu.  since)  Hensey  v.  White  are 
curiously  conflicting.  It  would  seem  almost  as  if  the 
court,  in  some  cases  at  least,  simply  confirmed  the 
finding  of  the  county  court  judge  as  a  finding  of  fact, 
however  opposed  the  finding  might  be  to  a  previous 
decision  of  the  court  on  facts  precisely  similar.  With 
the  decision  in  Hensey  v.  White  and  the  decisions  in  which 
that  case  has  been  followed,  including  Roper  v.  Green- 
wood, speaking  with  all  deference,  I  am  unable  to  agree." 

Lord  Eobebtson  (p.  452)  says :  "  No  one  out  of  a  law 
court  would  ever  hesitate  to  say  that  this  man  met  with 
an  accident,  and  when  all  is  said,  I  think  this  use  of  the 
word  is  perfectly  right.  The  word  '  accident '  is  not  made 
inappropriate  by  the  fact  that  the  man  hurt  himself." 

Lord  Lindlet  (p.  453)  says :  "  The  Workmen's  Com- 
pensation Act,  1897,  contains  no  definition  of  the  word 
'  accident ' ;  but  the  interpretation  and  legal  effect  of  the 
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Act,  when  applied  to  ascertained  facts,  are  clearly  ques- 
tions of  law  as  distinguished  from  questions  of  fact.  I 
will  assume  for  the  present  that  it  is  for  the  plaintiff  to 
prove  personal  injury  caused  by  an  accident.  But  when 
personal  injury  and  its  cause  or  causes  have  been  ascer- 
tained, the  question  whether  such  cause  or  causes  amount 
to  an  accident  within  the  meaning  of  the  Act  is  a  question 
of  law  on  which  the  decision  of  the  county  court  judge 
is  not  final,  and  is  not  a  question  of  fact  on  which  his 
decision  is  not  open  to  appeal.  Upon  this  point  I  will 
only  remind  your  lordships  of  the  observation  of  Lord 
Bkampton  in  Hoddinott  v.  Newton  Chambers  <£■  Co., 
Limited,  which  were  concurred  in  by  the  other  noble 
lords.  .  .  .  The  word  '  accident '  is  not  a  technical  legal 
term  with  a  clearly  defined  meaning.  Speaking  generally, 
but  with  reference  to  legal  liabilities,  an  accident  means 
any  unintended  and  unexpected  occurrence  which  produces 
hurt  or  loss." 

This  case,  then,  is  an  authority  for  the  propositions — 

(1)  That  the  word  "  accident "  must  be  construed  in 

the  ordinary  and  colloquial  sense,  quite  irrespec- 
tive of  whether  it  is,  or  is  not,  a  fortuitous  (o) 
occurrence,  in  the  sense  that,  if  the  true  facts 
had  been  known,  it  was  a  natural  result  of  the 
thing  done  or  attempted. 

(2)  That  the  meaning  of  "accident,"  when  applied 

to  ascertained  facts,  is  a  question  of  law  and 

therefore  appealable  (p). 
A  very  peculiar  point   arose  as   to  the   meaning   of 
the  word  "  accident  "  in  the  case  of  Brinton's,  Limited  v. 
Turvey  (q),  which  ultimately  reached  the  House  of  Lords. 

(o)  The  word  "  fortuitous,"  after  all,  only  means  by  chance  or  without 
design,  and  it  is  doubtful  whether  it  ever  had  or  ought  to  have  had,  a 
different  or  more  extended  interpretation  given  to  it  than  the  word 
"  accidental." 

(p)  Or,  as  it  is  often  stated,  it  is  a  mixed  question  of  fact  and  law. 

(q)  [1905]  A.  C.  230;  74  L.  J.  K.  B.  474;  92  L.  T.  578;  21  T.  L.  R. 
444.  In  Court  of  Appeal,  [1904]  1  K.  B.  328 ;  73  L.  J.  K.  B.  158  • 
89  L.  T.  660  ;  20  T.  L.  R.  129. 
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Whilst  a  workman  was  employed  sorting  wool  in  a 
factory,  a  bacillus  (according  to  the  medical  evidence  or 
theory)  passed  from  the  wool  to  the  eye  of  the  workman, 
and  infected  him  with  anthrax,  of  which  he  died. 

It  was  argued,  for  the  employers,  that  this  was  a 
disease  accidentally  contracted,  and  not  an  accident  as 
ordinarily  understood,  and  that  disease  was  not  within 
the  purview  of  the  Workmen's  Compensation  Act,  1897. 
The  noble  lords  (notwithstanding  a  very  able  and  closely 
reasoned  judgment  of  Lord  Robertson,  dissenting)  held 
that  these  facts  disclosed  a  personal  injury  by  accident, 
and  brought  the  case  within  the  definition  of  the  word 
given  by  Lord  Macnaghten  in  Funton  v.  Tliorley  d  Co., 
Limited,  supra,  "an  unlooked  for  mishap  or  an  un- 
toward event,  which  is  not  expected  or  designed." 

That  the  House  of  Lords  did  not  mean  to  decide  that 
all  disease  contracted  by  a  workman  in  the  course  of 
his  employment  was  "  personal  injury  by  accident "  is 
apparent  from  the  judgments. 

Lord  Halsbtjry,  in  his  judgment,  observes  that  the  Act 
"  excludes,  and  was  intended  to  exclude,  idiopathic  dis- 
ease," and  Lord  Lindley  says  :  "  I  hope  that  the  decision 
in  this  case  will  not  be  regarded  as  involving  the  doctrine 
that  all  diseases  caught  by  a  workman  in  the  course  of 
his  employment  are  to  be  regarded  as  accidents.  That 
is  very  far  from  being  my  view  of  the  Act." 

That  disease  as  ordinarily  understood  is  not  to  be 
regarded  as  personal  injury  by  accident,  is  shown  by 
the  decisions  pronounced  on  the  Act  of  1897  subsequent 
to  that  of  Brinton's,  Limited  v.  Turcey. 

In  the  case  of  Steel  v.  Cammell,  Laird  d  Co.  (?•)  the 
Court  of  Appeal  held  that  lead  poisoning  contracted 
gradually  by  a  workman  in  the  course  of  his  employ- 
ment was  not  personal  injury  by  accident.  In  their 
opinion  to  bring  a  case  within  the  Act  there  must  be  an 

(r)  [1905]  2  K.  B.  232  ;  74  L.  J.  K.  B.  610 ;  93  L.  T.  357  ;  21  T.  L.  B. 
490.     See  also  Sinclair  v.  Maritime  Insurance  Co.,  30  L.  J.  Q.  B.  77. 
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injury  by  an  accident  taking  place  at  some  time,  which 
it  is  possible  to  indicate  in  the  notice  of  accident,  required 
to  be  given  by  s.  2  of  the  Act,  and  since  it  was  not 
possible  in  this  case  to  indicate  a  time  at  which  the 
accident  which  caused  the  injury  to  the  workman 
occurred,  he  was  not  entitled  to  an  award  under  the  Act. 

This  decision  was  followed  in-  the  cases  of  Marshall 
v.  East  Holywell  Coal  Co.,  and  Gorley  v.  Backivorth 
Collieries  (s),  where  the  injuries  from  which  the  applicants 
suffered  were  described  respectively  as  "  beat  hand"  and 
"beat  knee"  (sometimes  called  housemaid's  knee),  and 
had  been  contracted  by  a  gradual  process  in  the  course  of 
the  employment  (t).     See  Walker  v.  Hochiey  (u). 

The  personal  injury  must  result  from,  or  be  caused  by, 
the  accident. 

It  is  probably  not  correct  to  say  that  the  accident 
must  be  in  every  case  the  proximate  cause  of  the  injury, 
at  all  events,  if  the  word  "  proximate  "  is  used  as  meaning 
the  nearest  cause  in  point  of  time.  If  it  is  an  appreciable 
causa  causans,  the  injury  may  be  said  to  be  attributable 
to  it,  though  some  other  cause  has  intervened  and 
increased  or  aggravated  the  results  which  the  accident 
would  otherwise  have  produced.  See  judgment  of  Lord 
Lindley  in  Fenton  v.  Thorley  &  Co.,  Limited,  ante,  p.  316. 

In  Wilkes  v.  Dotvell  <.£•  Co.,  Limited  (r)  a  workman 
employed  in  unloading  coal  from  a  ship,  who  was 
required  in  the  course  of  his  duty  to  stand  by  the  open 
hatchway  through  which  the  coal  was  being  brought  up 
from  the  hold,  was  seized  with  an  epileptic  fit  whilst  at 
work,  and  fell  into  the  hold  and  was  seriously  injured  : — 
Held,  that  regard  must  be  had  to  the  proximate  cause  of 
the  accident  resulting  in  the   injury,  which  was  to  be 

(s)  Beported  together,  93  L.  T.  360 ;  21  T.  L.  R.  494. 

(t)  These  diseases  are  now  included  in  the  list  of  industrial  diseases 
whioh  by  the  Act  of  1906  are  to  he  regarded  as  accidents. 

(«)  2  Butterworths'  0.  C.  20. 

(v)  Reported  in  Law  Reports  as  Wicks  v.  Dowell  &  Co.  Limited, 
[1905]  2  K.  B.  225  ;  74  J.  L.  K.  B.  572 ;  92  L.  T.  677 ;  21  T.  L.  R.  487. 
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found  in  the  necessary  proximity  of  the  workman  to  the 
hatchway ;  that  the  accident  therefore  arose  "  out  of,"  as 
well  as  "  in  the  course  of,"  his  employment,  and  that  he 
was  entitled  to  compensation  under  the  Workman's 
Compensation  Act,  1897. 

The  main  argument  here  was  that  the  accident 
could  not  be  said  to  have  arisen  out  of  the  employ- 
ment, but  the  court  considered  the  question  of  the 
proximate  cause  of  the  injury,  and  held  that  it  was  the 
fall,  and  not  the  fit  which  occasioned  the  fall,  which 
was  the  effective  and  so  the  proximate  cause  of  the 
occurrence. 

Cases  as  to  Meaning  of  Accident  under  the  Act  of 
1906. — The  decisions  as  to  the  expression  "  personal 
injury  by  accident,"  pronounced  under  the  Act  of  1897, 
so  far  as  they  are  now  authorities  at  all,  must  be  regarded 
as  authorities  under  the  present  Act,  for  the  words  on 
which  they  turn  are  the  same  in  both  statutes. 

Nevertheless  it  has  been  thought  more  convenient  to 
refer  to  the  cases  decided  under  the  Act  of  1906  under 
a  separate  heading. 

Attention  may  be  directed  to  the  following : — 

Ismay  Imrie  d  Co.  v.  Williamson  (x),  where  the  House 
of  Lords,  by  a  majority,  held  that  a  workman  who  had 
died  from  the  effects  of  a  heat-stroke  which  happened  to 
him  whilst  raking  out  ashes  under  the  boiler  in  the  stoke- 
hole of  a  steamship,  had  died  from  accident  within  the 
meaning  of  the  Act. 

This  case  was  appealed  from  the  Court  of  Appeal  of 
Ireland,  where  again  the  judgments  were  not  unanimous. 

This  case  is  certainly  near  the  dividing  line,  but  if  the 
decision  in  Brinton's,  Limited  v.  Turvey,  ante,  p.  318, 
was  right,  the  arguments  on  which  the  judgment  of  the 
majority  of  the  Lords  was  based  in  this  case  seem  to 
result  logically  from  that. 

(x)  [1908]  A.  C.  437 ;  24  T.  L.  B,  881. 
B.L.  Y 
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The  case  of  Ismay  Imrie  d-  Co.  v.  Williamson  was 
applied  and  followed  in  Morgan  v.  Owners  of  SS. 
Zenaida  (y),  where  the  personal  injury  was  the  result 
of  a  sunstroke. 

That  disease,  at  all  events  where  gradually  contracted, 
does  not  come  within  the  expression  "  personal  injury  by 
accident  "  is  shown  by  the  decision  in  Broderickv.  London 
County  Council  (z).  Here  a  workman  claimed  compensa- 
tion in  respect  of  the  disease  known  as  "enteritis," 
caused  by  inhaling  sewer  gas  in  the  course  of  his  work. 
Held,  that  this  was  not  personal  injury  by  accident. 

When  Death  Results  from  the  Acoident. — When  an 
accident  occurs  and  death  subsequently  ensues,  the 
death  may  be  the  result  of  the  accident  within  the 
meaning  of  the  Act,  Schedule  1  (1)  (a),  even  though  it 
may  not  be  a  natural  or  probable  consequence  thereof 
(Dunham  v.  Clare  (a) ). 

The.  question  to  be  answered  is,  was  it  in  fact  the 
result  of  the  personal  injury  by  accident  ?  not  would  it 
follow  therefrom  in  the  natural  or  usual  or  probable 
course  of  events  ? 

Where  a  workman,  immediately  after  the  accident,  was 
attacked  by  chest  trouble  and  pneumonia,  a  county  court 
judge  refused  compensation,  on  the  ground  that  these 
supervening  complaints  were  not  the  natural  results 
of  the  injury.  This  was  held  to  be  a  misdirection 
(Ystradowen  Colliery  Co.  v.  Griffiths  (b) ). 

Again,  unusual  or  unexpected  consequences  resulting 
from  reasonable  endeavour  to  effect  a  cure  or  alleviation 
of  the  result  of  an  accident  may  be  said  to  result  from 
the  accident.  Thus,  in  Shirt  v.  Calico  Printers'  Associa- 
tion,  Limited  (c),   a   workman  whose    hand  had  been 

(y)  25  T.  L.  B.  446.  See  Andrew  v.  Failsworth  Industrial  Society, 
post,  p.  339. 

(z)  [1908]  2  K.  B.  807  ;  77  L.  J.  K.  B.  1127 ;  24  T.  L.  E.  822. 
(a)  [1902]  2  K.  B.  292 ;  71 L.  J.  K.  B.  683 ;  86  L.  T.  751 ;  18  T.  L.  E.  645. 
(6)  [1909]  2  K.  B.  533  ;  78  L.  3.  K.  B.  1044 ;  100  L.  T.  869 ;  25  T.  L.  E.  622. 
(c)  [1909]  2  K.  B.  51 ;  78  L.  J.  K.  B.  528 ;  25  T.  L.  E.  451. 
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injured  in  the  course  of  his  employment,  died  from  heart 
failure,  under  an  anaesthetic  administered  for  the  purpose 
of  a  slight  operation,  undertaken  with  the  object  of 
restoring  flexibility  and  use  to  the  hand.  Held,  ■  that 
the  death  resulted  from  the  accident.  See  also  Charles 
v.  Walker  (d),  where  it  was  not  proved  that  the  anaesthetic 
was  the  cause  of  death. 

The  decision  in  Hughes  v.  Clover  Clayton  &  Co.  (e), 
follows  the  principle  laid  down  in  Fenton  v.  Thorley,  ante, 
p.  316.  A  workman  who  was  suffering  from  the  disease  of 
aneurism  of  the  aorta,  strained  himself  whilst  at  work. 
The  result  of  this  strain  to  the  enfeebled  heart  led  to 
death.    Held,  that  the  death  was  caused  by  accident. 

The  cases  which  have  arisen  upon  contracts  of 
assurance  against  accidents,  entered  into  with  insurance 
companies,  though  not  entirely  pertinent,  are  of  some 
use  as  illustrations  of  the  meaning  of  the  word 
"  accident  "  when  used  in  policies.     See  infra  (/). 

A  question  which  has  not  yet  been  decided  under  any 
Workmen's  Compensation  Act,  is  this — whether  the 
bodily  injury  resulting  from  the  accident  must  occasion 
some  direct  objective  injury  to  the  body,  or  whether 
it  is  sufficient  that  the  injury  is  caused  by  shock  or 
fright  to  the  mind.  As  to  this  see  Victorian  Railway 
Commissioners    v.    Coultas  (g)  (226) ;    Pugh   v.   London 

(d)  25  T.  L.  B.  609. 

(e)  [1909]  2  K.  B.  798  ;  78  L.  J.  K.  B.  1057  ;  25  T.  L.  B.  760. 

(/)  Winspear  v.  Accident  Insurance  Co.,  6  Q.  B.  D.  42 ;  Lawrence  v. 
Accidental  Insurance  Co.,  7  Q.  B.  D.  216;  Pugh  v.  London,  Brighton 
and  South  Coast  Bail.  Co.,  [1896]  2  Q.  B.  248 ;  68  L.  J.  Q.  B.  521  ; 
Isittv.  Baihuay  Passengers  Assurance  Co.,  22  Q.  B.  D.  504;  58  L.  J. 
Q.  B.  191 ;  60  L.  T.  207 ;  Mardorf  v.  Accident  Insurance  Co.  [1903] 
1  K.  B.  584 ;  In  re  Scarr  and  General  Accident  Co.,  [1905]  1  K.  B.  387  ; 
74  L.  3.  K.  B.  237 ;  92  L.  T.  128 ;  21  T.  L.  B.  173 ;  Etherington  v. 
Lancashire  and  Yorkshire  Bail.  Co.,  [1909]  1  K.  B.  591 ;  25  T.  L.  B. 
287. 

(g)  (1888),  13  App.  Cas.  222. 

Canadian  Notes. 

(226)  This  case  was  followed  in  Ontario  in  Henderson  v.  Canada 
Atlantic  Bail.,  25  Ont.  A.  B.  437,  and  Oeiger  v.  Grand  Trunk  Bail., 
10  O.  L.  B.  511 ;  5  C.  By.  0,  85 ;  and  was  discussed   in  Quebec  in 
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Brighton  and  South  Coast  Rail.  Co.,  infra ;  Bell  v.  Great 
Northern  Railway  of  Ireland  (h) ;  Dulieu  v.  White  <£ 
Sons  (i) ;  Cooper  v.  Caledonian  Rail.  Co.  (j). 

It  is  believed  that  when  the  question  does  arise,  the 
opinion  -will  prevail  that  direct  objective  injury  to  the 
body  is  not  necessary  to  constitute  an  accident  within 
the  meaning  of  the  Act. 

Scottish  Decisions  as  to  "  Meaning  of  Accident." — The 

question  of  the  meaning  of  personal  injury  by  accident 
was  considered  by  the  Court  of  Session  in  Stewart  v. 
Wilsons  and  Ch/de  Coal  Co.  (k).  A  miner  strained  his 
back  in  replacing  a  derailed  coal  hutch.  All  the  learned 
judges  held  that  this  was  an  accident  within  the 
meaning  of  the  Act.  Lord  McLaren  said,  "If  a 
workman  in  the  reasonable  performance  of  his  duties 
sustains  physiological  injury  as  the  result  of  the  work 
he  is  engaged  in  .  .  .  this  is  accidental  injury  in 
the  sense  of  the  statute."  Lord  Kinnear  said  the  injury 
"  arose  from  some  causes  which  are  not  definitely  ascer- 
tained, except  that  the  appellant  was  lifting  hutches 
which  were  too  heavy  for  him.  If  such  an  occurrence 
as  this  cannot  be  described  in  ordinary  language  as  an 
accident,  I  do  not  know  how  otherwise  to  describe  it." 

This  decision  Mas  expressly  approved  by  Lords 
Macnaghten,  Davey,  and  Lindley,  in  Fen  ton  v. 
Thorley  <f  Co.,  Limited. 

In  two  cases,  decided  since  the  Act  of  1906,  the 
decisions  at  first  sight  appear  rather  contradictory. 

The  first  of  these  is  Mclnnes  v.  Dunsmuir  and  Jackson , 

(h)  26  L.  B.  Ir.  428. 

(i)  [1901]  2  K.  B.  669 ;  70  L.  J.  K.  B.  837 ;  85  L.  T.  126. 

(j)  i  F.  880. 

(k)  5  F.  120. 

Canadian  Notes. 

Montreal  Street  Bail.  v.  Walker,  Q.  Ry.  13  K.  B.  824 ;  4  C.  Ry.  0.  227, 
where  the  Court  of  King's  Benoh  held  that  if  the  mental  shock  results 
in  physioal  injury  damages  are  recoverable  under  the  Quebeo  juris- 
prudence. 
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Limited,  (I).  Here  a  workman  overstrained  himself  in 
the  course  of  his  work  and  brought  on  cerebral  haemor- 
rhage from  which  he  died.  Held,  that  the  death  was  due 
to  personal  injury  by  accident. 

In  the  other  case,  Coe  v.  Fife  Coal  Co.  (m),  the  facts 
found  by  the  arbitrator  were  that  the  incapacity  for  work 
which  existed  was  due  to  cardiac  breakdown.  That  this 
breakdown  was  occasioned  by  the  work  in  which  the 
workman  had  for  some  days  been  engaged  being  too 
hard  and  heavy  for  him.  That  he  was  not  injured  by 
any  sudden  jerk,  but  through  repeated  excessive  exertion 
gradually  strained  the  heart,  until  finally  it  became 
overstrained.  It  was  held  upon  these  findings  that  the 
incapacity  was  not  caused  by  accident. 

The  first  of  these  cases  follows  Stewart  v.  Wilsons  and 
Clyde  Coal  Co.  (supra).  The  second  is  not  really  incon- 
sistent with  it.  Upon  the  findings  of  fact  of  the  arbitrator, 
which  bound  the  Appeal  Court,  there  was  no  event  or 
occurrence  at  any  fixed  time  which  could  be  ascertained 
and  pointed  to  as  the  time  of  the  accident,  but  only  a 
gradual  weakening  or  wearing  out  of  the  resisting  power 
of  the  heart.  There  must  be  some  occurrence  or  unusual 
event  to  constitute  an  accident,  and  this  element  in  the 
case  under  consideration  was  wanting.  Comp.  Walker  v. 
Hockney,  ante,  p.  320. 

Irish  Decisions. 

In  Ismay  Imrie  &  Co.  v.  Williamson  (n),  the  Court  of 
Appeal  held  that  sunstroke  was  an  "  accident."  This  is 
the  decision  which  has  been  affirmed  by  the  House  of 
Lords.     See  ante,  p.  321. 

In  Walker  v.  Mullins  (o),  a  gardener  was  injured  by 
a  nail  piercing  his  foot  through  his  boot.  He  died  of 
tetanus,  through  the  germ  of  that  disease  getting  into  the 

(Z)  [1908]  S.  0. 1021 ;  45  S.  L.  R.  804. 
(to)  [1909]  S.  C.  393  ;  46  S.  L.  B.  328. 
(n)  42  Ir.  L.  T.  213. 
(o)  42  Ir.  L.  T.  168. 
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wound.    Held,  that  the  death  was  caused  by  an  accident 
arising  out  of  and  in  the  course  of  the  employment. 

II.  Industrial  Disease. 

Industrial  Disease. — Certain  industrial  diseases  are 
for  the  first  time  brought  within  the  scope  of  the  present 
Act,  and  the  injury  or  death  caused  by  the  disease,  is  to 
be  treated  as  if  it  were  personal  injury  or  death  caused 
by  accident  arising  out  of  and  in  the  course  of  the 
employment  (s.  8  (1)  ). 

The  only  industries  included  in  the  Act  itself  are  those 
set  out  in  the  Third  Schedule,  but  a  very  wide  power  is 
given  to  the  Secretary  of  State  to  make  Orders /adding, 
with  or  without  modifications,  other  diseases,  and  other 
processes  and  injuries  due  to  the  nature  of  any  employ- 
ment specified  in  the  Order,  not  being  injuries  by 
accident  (s.  9  (6) ). 

The  Secretary  of  State,  acting  under  this  power,  has 
now  added  to  the  Third  Schedule  a  number  of  other 
industrial  diseases. 

The  following  is  a  list  of  the  whole  of  the  diseases  at 
the  present  time  included  within  the  Act : — 

Third  Schedule. 


Description  of  Disease. 

Description  of  Process. 

Anthrax. 

Handling  of  wool,  hair,  bristles, 

hides,  and  skins. 

Lead  poisoning  or  its  sequelae. 

Any  process  involving  the  use  of 

lead  or  its  preparations  or  com- 
pounds. 
Any  process  involving  the  use  of 

Mercury  poisoning  or  its  sequelae. 

mercury  or  its  preparations  or 

compounds. 

Phosphorus     poisoning     or     its 

Any  process  involving  the  use  of 

sequelae. 

phosphorus  or  its  preparations 

or  compounds. 

Arsenic  poisoning  or  its  sequelae. 

Any  process  involving  the  use  of 

arsenic  or  its   preparations   or 

compounds. 

Ankylostomiasis. 

Mining. 

Industrial  Disease. 
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Where  regulations  or  special  rules  made  under  any  Act  of  Parliament 
for  the  protection  of  persons  employed  in  any  industry  against  the 
risk  of  contracting  lead  poisoning  require  some  or  all  of  the  persons 
employed  in  certain  processes  specified  in  the  regulations  or  special 
rules  to  be  periodically  examined  by  a  certifying  or  other  surgeon, 
then,  in  the  application  of  this  Schedule  to  that  industry,  the  expres- 
sion "  process  "  shall,  unless  the  Secretary  of  State  otherwise  directs, 
include  only  the  processes  so  specified. 

Added  by  Order  of  the  Secretary  of  State,,  dated 
May  22nd,  1907. 

Schedule  (p). 


Description  of  Disease  or  Injury. 


Description  of  Process. 


1.  Poisoning     by     nitro-     and 

amido-derivatives  of  benzene 
(dinitro-benzol,  anilin,  and 
others),  or  its  sequela?. 

2.  Poisoning     by     carbon     bi- 

sulphide or  its  sequelae. 

3.  Poisoning  by  nitrous  fumes 

or  its  sequelae 

4.  Poisoning  by  nickel  carbonyl 

or  its  sequelee. 

5.  Arsenic     poisoning     or     its 

sequelae. 

6.  Lead  poisoning  or  its  sequela!. 

7.  Poisoning  by   Qonioma  Ka- 

massi  (African  boxwood) 
or  its  sequela?. 

8.  Chrome     ulceration     or     its 

sequela?.         , 


9.  Eczematous  ulceration  of  the 
skin  produced  by  dust  or 
caustic  or  corrosive  liquids, 
or  ulceration  of  the  mucous 
membrane  of  the  nose  or 
mouth  produced  by  dust. 
10.  Epitheliomatous  cancer  or 
ulceration  of  the  skin  or  of 
the  corneal  surface  of  the 
eye,  due  to  pitch,  tar,  or 
tarry  compounds. 


Any  process  involving  the  use  of 
a  nitro-  or  amido-derivative  of 
benzene  or  its  preparations  or 
compounds. 

Any  process  involving  the  use  of 
carbon  bisulphide  or  its  prepara- 
tions or  compounds. 

Any  process  in  which  nitrous 
fumes  are  evolved. 

Any  process  in  which  nickel  car- 
bonyl gas  is  evolved. 

Handling  of  arsenic  or  its  prepara- 
tions or  compounds. 

Handling  of  lead  or  its  prepara- 
tions or  compounds. 

Any  process  in  the  manufacture 
of  articles  from  Gonioma  Ka- 
massi  (African  boxwood). 

Any  process  involving  the  use  of 
chromic  acid  or  bi-chromate 
of  ammonium,  potassium,  or 
sodium,  or  their  preparations. 

[Repealed,  but  re-promulgated  in 
slightly  extended  form  by  Order 
of  Secretary  of  State.  Bated 
December  2nd,  1908,  infra.] 


Handling  or  use  of  pitch,  tar,  or 
tarry  compounds. 


(p)  See  Appendix  Q. 


328    Tiik  Workmkn'h  Compensation  Act,  1906. 

Sohebu  i ,  i!— continued. 


Description  of  Disease  or  Injury. 

Description  oC  Process. 

11. 

Scrotal  epithelioma  (chimney- 
sweeps cancer). 

Chimney-sweeping. 

12. 

Nystagmus. 

Mining. 

13. 

Glanders. 

Care  of  any  equine  animal  suffer- 
ing   from   glanders;    handling 
the  carcase  of  such  animal. 

14. 

Compressed  air  illnoss  or  its 

Any  process  carried  on  in  com- 

sequelto. 

pressed  air. 

15. 

Subcutaneous  cellulitis)  of  the 
hand  (beat  hand). 

Mining. 

10. 

Subcutaneous   cellulitis   over 
the   patella    (minors'    beat 
knee). 

Acute  bursitis  over  the  elbow 

Mining. 

37. 

Mining. 

(miners'  boat  elbow). 

18. 

Inflammation  of  the  synovial 
lining  of  the  wrist  joint  and 
tendon  sheaths. 

Mining, 

Added  by   Order  of    the   Secretary  of   State,  dated 
December  2nd,  1908. 


Schedule  (q). 


Description  of  Disease  or  Injury. 


Cataract  in  glassworks. 


Telegraphists'  cramp. 

Eczematous  ulceration  of  the  skin 
produced  by  dust  or  liquids, 
or  ulceration  of  the  mucous 
membrane  of  the  nose  or  mouth 
produced  by  dust. 


Description  of  Process. 


Processes  in  the  manufacture  of 
glass  involving  exposure  to  the 
glare  of  molten  glass. 

Use  of  telegraphic  instruments. 


The  special  provision  in  the  Third  Schedule  to  the 
Act  (note)  as  to  lead  poisoning  must  be  carefully  noticed. 
Only  those  processes  are  included  which  are  regulated  by 

(2)  Sec  Appendix  Q. 


ISBUSTBIAI.   DISEASE.  'o'Si* 

special  statutory  rules  requiring  periodical  examination 
of  some  of  the  workmen  employed  in  such  process  (r). 

Rules  have  been  made  under  s.  8  of  the  Factory  and 
Workshop  Act,  1591  (temporarily  preserved  in  the 
Factory  and  Workshop  Act,  1901,  Sehed.  YH.,  Part  IL), 
requiring  periodical  examination  of  any  person  employed 
in  any  work  or  process  involving  exposure  to  white  lead, 
or  to  lead  or  lead  compounds  used  in  its  manufacture, 
or  who  is  admitted  to  any  room  or  part  of  the  factory 
where  suc-L  process  is  carried  on.  Similar  rules  exist 
as  to  red  and  orange  lead  works,  and  works  in  which 
lead  is  used  for  the  purpose  of  enamelling  iron  plates,  or 
turning  or  enamelling  metal  hollow  ware  and  cooking 
utensils,  and  in  the  manufacture  and  decoration  of 
earthenware  and  china  t persons  mentioned  in  Seized.  A. 
of  Order),  and  in  the  mating  of  transfers  for  earthen- 
ware and  china.  See  these  rules,  Bedgrave'8  Factory 
Acts.  10th  ed. 

When  the  Eight  Arises. — The  right  to  compensation 
for  injury  arising  from  the  diseases  above  set  out  is  given 
in  three  cases : 

<!}  Where  the  certifying  surgeon  for  the  district,. 
under  the  Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  certifies  that  a  workman  is 
suffering  from  one  of  the  diseases  named  in 
the  Third  Schedule,  and  is  thereby  disabled 
from  earning  fall  wages  at  the  work  at  which 
he  was  employed ; 

•  2  Where  a  workman  is,  in  pursuance  of  special 
rules  or  regulations  made  under  the  Factory 
and  Workshop  Act,  1901,  suspended  from  his 
usual  employment  on  account  of  having  con- 
tracted any  such  disease ; 

(3;  Where  the  death  of  the  workman  is  caused  by  any 
such  disease; 

(r)  See,  however,  Ordsr  of  May  22nd,  1907  (ante,  p.  327),  where  lead 
poisoning  is,  apparently,  included  without  any  qualification. 
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and  the  disease  is  due  to  the  nature  of  any  employment 
in  which  the  workman  was  employed  at  any  time  within 
the  twelve  months  previous  to  the  date  of  the  disablement 
or  suspension,  whether  under  one  or  more  employers 
(s.8(l)). 

It  is  of  great  importance  to  consider  what  are  the  con- 
ditions precedent  to  a  valid  claim  for  compensation  for 
industrial  disease. 

First,  the  disease  must  be  one  included  in  the  Act, 
or  Special  Orders  of  the  Secretary  of  State.  Then, 
except  in  the  case  of  death,  it  is  absolutely  necessary 
either  that  the  workman  should  have  been  suspended 
from  his  work  under  statutory  authority,  or  that  he 
should  obtain  from  the  certifying  surgeon  under  the 
Factory  and  Workshop  Act,  1901,  for  the  district  in 
which  he  is  employed  (s),  a  certificate  of  disablement 
from  earning  full  wages  at  such  work  (t). 

Certifying  surgeons  for  factories  are  appointed  by  the 
factory  inspectors,  under  s.  122  of  the  Factory  and  Work- 
shop Act,  1901,  subject  to  such  regulations  as  may  be 
made  by  the  Secretary  of  State.  The  Secretary  of  State 
may  make  rules  regulating  their  duties  and  fees  under  the 
Workmen's  Compensation  Act,  1906,  s.  8  (3)  ),  and  may 
confer  on  any  medical  practitioner  appointed  by  him  for 
the  purposes  of  s.  8  of  the  Act,  all  the  powers  and  duties 
of  a  certifying  surgeon  under  the  section  (s.  8  (5) )  (u). 

Where  no  certifying  surgeon  for  a  factory  or  workshop 
exists,  the  poor  law  medical  officer  for  the  district  in 
which  the  factory  or  workshop  is  situate  shall  act  for  the 
time  being  as  the  certifying  surgeon  for  that  factory  or 
workshop  (Factory  and  Workshop  Act,  1901,  s.  123). 
In  Scotland  poor  law  medical  officer  means  the  officer 

(s)  This  probably  means  is  employed  at  the  time  the  incapacity  for 
work  manifests  itself.  A  temporary  vacanoy  in  the  office  of  Certifying 
Surgeon  will,  it  is  thought,  be  immaterial.  The  successor  can  give  his 
certificate  nunc  pro  twic. 

(t)  Provision  is  made  for  an  appeal  to  a  Medical  Beferee  at  the 
instance  of  either  the  workman  or  the  employer. 

(u)  See  these  rules,  Appendix  P. 
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appointed  by  the  parish  council  (ib.  s.  159  (4)  ).  In 
Ireland  it  means  the  medical  officer  of  the  dispensary 
district  in  which  the  factory  or  workshop  is  situate  (ib. 
s.  160  (6)  ). 

Probably  these  poor  law  officers,  where  there  is  no 
certifying  surgeon,  can  give  a  certificate  of  disablement. 
Most  of  the  diseases  mentioned  in  the  Third  Schedule 
of  the  Act  are  diseases  usually  contracted  in  factories, 
and  naturally  come  under  the  attention  of  the  certify- 
ing surgeon.  Ankylostomiasis  is  a  disease  contracted 
in  coal  mining,  an  industry  with  which  the  certifying 
surgeons  under  the  Factory  Act  have  little  or  nothing 
to  do  (v). 

Although  the  diseases  in  respect  of  which  compensa- 
tion is  now  payable,  are  to  a  large  extent  those  which 
occur  in  industries  regulated  by  the  Factory  and  Work- 
shop Act,  and  though  it  is  the  certifying  surgeons 
appointed  under  that  Act  who  alone  can  suspend,  or 
give  a  certificate  of  disablement,  it  is  clear  the  Act  is 
not  limited  to  diseases  contracted  in  factories  and  work- 
shops. Miners'  diseases  are  included,  stable  disease, 
chimney  sweepers'  disease,  etc.  Still,  where  there  is 
no  suspension — and  this  can  only  occur  in  factories  or 
workshops — obtaining  a  certificate  of  disablement  from 
the  certifying  surgeon  for  the  district,  or  from  the  medical 
referee,  is  a  condition  precedent  to  a  valid  claim.  See 
Curtis  v.  Black  &  Co.,  ante,  p.  304,  where  a  seaman  who 
contracted  a  disease  included  in  the  Act  at  sea,  was  not 
entitled  to  recover  on  the  ground  that  it  was  impossible 
for  him  to  obtain  such  a  certificate. 

Although  the  section  (8  (1)  )  speaks  in  the  present 
tense  of  the  district  where  the  workman  is  employed,  it  is 
believed  that  a  workman  who  has  left  the  employment, 
either  voluntarily  or  from  inability  to  work,  and  is  sub- 
sequently discovered  to  be  suffering  from  a  disease  within 
the  Act,  may  still,  at  all  events  for  a  reasonable  time 

(v)  Ankylostomiasis  is  a  miner's  disease  often  called  miner's  ansemia. 
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afterwards,  obtain  a  certificate  of  disablement  from  the 
certifying  surgeon  of  the  district.  This  is  the  practice 
at  present  existing. 

For  special  rules  made  under  the  Factory  and  Work- 
shop Act,  1901,  under  which  workmen  may  be  suspended 
on  account  of  having  contracted  any  of  the  diseases 
mentioned  in  the  Third  Schedule,  see  Eedgrave's  Factory 
Acts,  10th  ed.,  Appendix,  special  rules. 

The  disease  must  be  due  to,  i.e.  caused  by,  the  nature 
of  the  employment  in  which  the  workman  was  employed 
within  twelve  months  before  the  date  of  disablement  or 
suspension  (or,  it  is  assumed,  of  death),,  whether  during 
this  period  he  has  worked  under  one  or  more  employers. 

The  disablement  or  suspension  is  to  be  treated  as  the 
happening  of  the  accident.  See  Workmen's  Compensa- 
tion Act,  1906,  s.  8  (1)  (a). 

The  workman  forfeits  his  right  to  receive  compensa- 
tion, and,  it  is  thought,  the  right  of  his  dependants  also, 
in  one  case,  viz.  when,  on  entering  the  employment,  he 
wilfully  and  falsely  represents,  in  writing,  that  he  has 
not  previously  suffered  from  the  disease  in  respect  of 
which  compensation  is  afterwards  claimed  {ib.  s.  8  (1)  (b) ). 

It  should  be  noticed  that  this  declaration  must  be  in 
writing,  and  must  not  only  be  false  in  fact,  but  false  to 
the  knowledge  of  the  workman.  It  is  believed  it  must 
be  given  to  the  employer  from  whom  compensation  is 
afterwards  claimed,  and  that  if  given  to  a  former 
employer,  though  within  the  previous  twelve  months, 
the  right  to  compensation  is  not  lost,  but  it  is  impossible 
to  speak  with  certainty  on  this  point,  having  regard  to 
the  right  of  contribution  from  other  employers  given  by 
the  Act  to  the  employer  liable  to  pay  the  compensation. 

Gompenaation  for  Disease,  from  whom  Recoverable. 

— Prima  facie  compensation  is  recoverable  from  the 
employer  who  last  employed  the  workman  in  the 
twelve  months  previous  to  the  date  of  disablement  or 
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suspension  (w),  in  any  employment  to  the  nature  of  which 
the  disease  was  due  (s.  8  (1)  (c) ),  but  if  such  employer, 
having  joined  a  previous  employer  as  a  party  in  the  arbi- 
tration proceedings,  alleges  and  proves  that  the  disease 
was  in  fact  contracted  in  the  employment  of  such  other 
employer,  and  not  in  his  employment,  the  previous 
employer  is  the  party  from  whom  the  compensation  is 
to  be  recoverable  (ib.  (ii)  ).  For  procedure,  see  W.  C.  E. 
39  (4),  Forms  Nos.  19—22. 

To  enable  an  employer  from  whom  compensation  is 
claimed  to  join  another,  the  workman  or  his  dependants 
must,  if  required,  furnish  that  employer  with  such 
information  as  to  the  names  and  addresses  of  all  other 
employers  who  employed  him  in  the  like  employment 
during  the  preceding  twelve  months.  If  this  informa- 
tion is  not  given,  or  is  insufficient  to  enable  that 
employer  to  join  the  other  employer  or  employers, 
that  employer,  on  proving  that  the  disease  was  not 
contracted  in  his  employment,  is  not  to  be  liable  to 
pay  compensation  (s.  8  (1)  (c)  (i)  ). 

If  the  nature  of  the  disease  is  such  as  to  be  contracted 
by  a  gradual  process,  all  the  employers,  who  during  the 
preceding  twelve  months  employed  the  workman  in  like 
employment,  are  liable  to  make  contribution  towards 
the  compensation  payable  by  the  employer  from  whom 
the  compensation  is  claimed.  These  contributions  may 
be  determined  in  the  arbitration  proceedings  (s.  8  (1)  (c) 
(iii) ).  For  procedure,  see  W.  C.  E.  39  (5),  and  rr.  19—23, 
25,  26,  Form  No.  23. 

The  amount  of  the  compensation  is  to  be  calculated 
with  reference  to  the  earnings  of  the  workman  under  the 
employer  from  whom  compensation  is  recoverable  (s.  8 
(1)  (d)  ).  But  see  Schedule  I.  2  (b)  as  to  concurrent 
contracts  of  service. 

Notice  of  the  accident  required  by  s.  2  is  to  be  given  to 

(w)  This  raises  a  difficulty  where  the  certificate  of  disablement  is  not 
obtained  until  some  time  after  the  workman  has  left  his  employment. 
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the  employer  who  last  employed  the  workman  during  the 
said  twelve  months  in  the  employment  to  the  nature  of 
which  the  disease  was  due.  The  notice  may  be  given 
although  the  workman  has  voluntarily  left  the  employ- 
ment (ib.  (e)  ). 

In  addition  to  the  requirements  of  s.  2  (2)  of  the  Act, 
the  notice  of  injury,  in  such  a  case,  must  state  the  date 
and  cause  of  the  disablement  or  suspension,  and  where  a 
certificate  of  disablement  or  an  order  of  suspension  has 
been  given  or  made,  a  copy  thereof  shall,  on  demand,  be 
furnished  to  the  employer  (W.  C.  R.  39  (2)  ).  This  again 
seems  to  point  to  the  possibility  of  the  certificate  of  sus- 
pension not  having  been  obtained  at  the  time  the  notice 
of  injury  is  given.  See  Taylor  v.  Burnham  &  Co.,  post, 
p.  336. 

Meaning  of  Section  8  (2). — The  Act  assumes  that  the 
workman  has  contracted  the  disease  in  the  course  of  his 
employment  where,  at  or  immediately  before  the  date  of 
disablement  or  suspension  he  was  employed  in  any 
process  mentioned  in  the  second  column  of  the  Third 
Schedule  or  Orders,  and  the  disease  contracted  is  the 
disease  set  opposite  to  such  process  in  the  first  column 
of  the  Third  Schedule  or  Orders,  except  where  the 
certifying  surgeon  certifies  that,  in  his  opinion,  the 
disease  was  not  due  to  the  nature  of  the  employment, 
or  unless  the  employer  proves  that  it  was  not  (s.  8  (2) ). 

With  regard  to  many  of  the  diseases  set  out  in  the 
Act,  and  Orders  of  the  Secretary  of  State,  a  sequela  to 
the  disease  occasioning  incapacity  for  work  is  to  entitle 
the  workman  to  compensation  in  the  same  way  as  the 
disease  itself,  but  the  sequela  must  be  proved  to  be  a 
sequela  of  a  disease  within  the  Act.  It  is  not  sufficient 
that  it  may  be,  and  often  is,  a  consequence  of  the  disease, 
if  it  is  not  established  in  the  particular  case  that  it  was  a 
consequence  of  the  disease.  In  a  claim  under  the  Act 
for  incapacity  caused  by  lead  poisoning,  a  county  court 
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judge  found  that  the  immediate  cause  of  death  -was 
granular  kidney ;  that  this  disease  was  a  sequela  of  lead 
poisoning,  but  also  a  sequela  of  gout,  alcoholism,  and 
other  complaints ;  that  lead  poisoning  was  not  proved  to 
have  been  the  cause  of  death,  but  that,  on  the  other  hand, 
the  employers  did  not  prove  that  it  was  not  the  cause  of 
death,  and  awarded  compensation.  Held,  that  the  judge 
had  misdirected  himself  as  to  the  meaning  of  s.  8  (2)  of 
the  Act.  That  to  bring  a  case  within  the  operation  of 
s.  8  of  the  Act,  which  section  applies  the  Act  to  certain 
industrial  diseases,  it  must  be  established  that  a  disease 
included  in  the  Act  was  either  the  proximate  or  ultimate 
cause  of  the  death.  It  is  not  sufficient  that  the  death 
was  caused  by  a  complaint  which  might  in  some  cases 
be  a  sequela  of  the  disease,  but  might  also  be  a  sequela 
of  something  else.  Sub-s.  2  of  s.  8  has  no  effect 
until  the  case  has  been  brought  within  the  operation  of 
sub-s.  1.  When  a  workman  dies  from  a  sequela  to  one 
of  the  diseases  included  in  the  Act,  the  onus  is  not  on 
the  employer  to  show  that  he  did  not  die  of  the  disease. 
(Haylett  v.  Vigor  &  Co.  (x)  ). 

Date  of  Disablement — The  date  of  disablement  for 
the  purposes  of  s.  8  is  to  be  such  date  as  the  certifying 
surgeon  certifies  as  the  date  on  which  it  commenced, 
or,  if  he  is  unable  to  certify,  the  date  on  which  the 
certificate  is  given,  but  where  there  is  a  successful 
appeal  from  a  refusal  to  give  a  certificate  to  a  medical 
referee,  the  date  is  to  be  fixed  by  him  (s.  8  (4)  ). 

Where  a  workman  is  not  receiving  weekly  compensa- 
tion, on  account  of  disablement,  and  dies  without  having 
obtained  a  certificate  of  disablement,  the  date  of  disable- 
ment is  to  be  the  date  of  the  death  (ib.). 

An  appeal  is  given  to  either  the  employer  or  workman 
from  the  decision  of  a  certifying  or  other  surgeon  in 
giving,  or  refusing  to  give,  a  certificate  of  disablement, 

(x)  77  L.  J.  K.  B.  1132  ;  24  T,  L,  R,  885. 
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or  suspending,  or  refusing  to  suspend,  the  workman  for 
the  purposes  of  this  section,  to  a  medical  referee,  whose 
decision  is  to  he  final  (s.  8  (1)  (f)  ). 

The  medical  referee  here  referred  to  is  not  stated  to 
be  the  medical  referee  of  the  district ;  indeed,  it  is 
believed  that  in  many  cases  he  will  not  be  so,  but  that 
the  Secretary  of  State  will  appoint  medical  men  of 
special  skill  and  experience  to  act  as  medical  referees 
in  all  cases  of  injury  or  death  alleged  to  have  resulted 
from  industrial  disease  within  the  Act  (y). 

Section  8  (7) — (9)  contains'provisions  for  enabling  the 
Secretary  of  State,  by  Provisional  Order,  to  compel 
employers  to  insure  in  some  mutual  trade  insurance 
company  established  for  their  trade,  and  in  which  the 
majority  of  persons  engaged  in  their  trade  are  insured, 
and  for  the  confirmation  of  such  Provisional  Order  by 
Parliament. 

The  right  of  a  workman  to  recover  compensation  in 
respect  of  a  disease  not  included  in  the  Third  Schedule 
is  not  taken  away,  if  the  disease  is  a  personal  injury  by 
accident  within  the  meaning  of  this  Act.  See  Brinton's, 
Limited  v.  Turvey,  ante,  p.  318. 

For  forms  to  be  used  in  a  request  for  arbitration 
arising  out  of  an  industrial  disease,  see  W.  C.  F. 
Nos.  9,  10. 

Scottish  Decisions. 

The  case  of  Taylor  v.  Burnham  &  Co.  (z)  decides  that 
the  certificate  of  disablement  to  be  given  by  the  certify- 
ing surgeon  under  s.  8  of  the  Act  need  not  be  obtained 
before  the  arbitration  proceedings  to  recover  compensa- 
tion are  commenced.  It  is  sufficient  that  it  is  obtained 
before,  and  produced  at  the  hearing  of,  the  arbitration. 
See  ante,  p.  334. 

The  case  of  Greenhill  v.  The  Daily  Record,  Glasgow, 

(y)  This  has  now  in  many  cases  been  done. 
(2)  [1909]  S.  C.  704 ;  46  S.  L.  R.  482. 
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Limited  (a)  raised  a  question  of  the  application  of  the  Act 
to  disease  contracted  before  the  passing  of  the  Act.  A 
workman  suffering  from  lead  poisoning  had  left  the 
employer's  service  a  few  days  before  the  Act  of  1906 
came  into  force.  He  shortly  afterwards  died  from  the 
effects  of  the  lead  poisoning.  He  had  not  obtained  a 
certificate  of  disablement.  It  was  held  that  the 
dependants  were  not  entitled  to  claim  compensation  in 
respect  of  the  death. 

A  good  deal  may  be  urged  against  the  soundness  of 
this  decision.  The  death  was  after  the  Act  came  into 
operation,  and  no  certificate  had  been  obtained,  nor  was 
he  in  receipt  of  a  weekly  payment  on  account  of  disable- 
ment. Now,  by  sub-s.  4  (b)  of  s.  8,  when  a  workman 
dies  without  having  obtained  a  certificate  of  disablement 
and  is  not  receiving  compensation,  the  statute  assumes 
an  imaginary  certificate  of  disablement  given  at  the  very 
time  of  death.  Why  were  the  dependants  not  in  the 
same  position  as  they  would  have  been  if  the  man  had 
been  killed  outright  at  the  works  a  few  days  after  the 
Act  came  into  force  ?  The  answer  to  this  inquiry  to  be 
gathered  from  the  judgments  does  not  seem  to  be  entirely 
satisfactory. 

{a)  46  S.  L.  E.  483. 


E.L. 
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CHAPTER  III. 


"ACCIDENT"  ARISING   OUT    OP   AND   IN   THE 
COURSE    OF   THE    EMPLOYMENT. 

The  right  to  compensation  only  arises  in  the  case  of  an 
accident  which  arises  "  out  of  and  in  the  course  of  the 
employment "  (s.  1  (1) )  (227). 

The  present  Act  reproduces  the  words  of  the  Act  of 
1897,  and  the  numerous  cases  decided  under  that  Act  are 
consequently  authorities  on  the  present  Act. 

In  the  first  place,  the  accident  must  arise  out  of  the 
employment.  It  is  not  sufficient  that  it  arises  in  the 
I  course  of  the  employment. 

The  question  has  arisen,  Could  an  operation  of  the 
laws  of  nature — as  earthquake,  flood,  lightning,  or  extra- 
ordinary tempest — occasioning  personal  injury  to  a 
workman  whilst  engaged  in  his  employment,  be  said  to 
be  "  accident  arising  out  of  and  in  the  course  of  the  em- 
ployment "  ?  It  is  thought  not.  It  may  be  granted  that 
but  for  the  fact  of  his  being  engaged  in  the  employment 
at  the  time,  the  accident  would  not  have  happened  to 
him.  In  this  sense  it  may  be  said  to  have  happened  to 
him  in  the  course  of  his  employment.  But  in  what  fair 
sense  could  it  be  held  to  have  arisen  out  of  the  employment  ? 
The  employment  may  have  been  a  cause  sine  qua  non, 
but  we  do  not  think  it  could  be  regarded  even  as  an 
effective  cause  of  the  accident. 

In    the    case    of    Andrew    v.    Failsworth    Industrial 

Canadian  Notes. 

(227)  The  same  words  are  used  in  the  British  Columbia  Act,  s.  2, 
and  the  Alberta  Act,  s.  3  (Appendix,  pp.  931  and  917).  In  the  Quebec 
Act,  s.  1,  the  words  are,  "  by  reason  of  or  in  the  course  of  their  work  " 
(Appendix,  p.  974). 
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Society  (a),  ante,  p.  308,  the  accident  was  occasioned:  to  a 
workman  in  the  course  of  his  work,  by  a  force  of  nature, 
viz.  lightning,  but  the  decision  does  not  settle  the  point 
raised  above.  In  this  case  there  was  a  finding  of  fact 
that  the  workman  was  exposed  to  unusual  risk  of  being 
struck  in  consequence  of  the  position  in  which  he  was 
working,  and  the  Court  of  Appeal  held,  on  this  finding, 
that  the  accident  could,  under  these  circumstances,  fairly 
be  said  to  have  arisen  out  of,  as  well  as  in  the  course  of 
the  employment. 

The  case  of  Morgan  v.  Owners  of  SS.  Zenaida,  ante, 
p.  322,  in  which  sunstroke  was  decided  to  be  an  accident, 
the  question  whether  it  arose  out  of  the  employment, 
seems  to  have  been  partly  lost ,  sight  of  in  the  more 
interesting  argument  as  to  whether  it  constituted  an 
accident  at  all. 

Meaning  of  the  Words  "Arising  out  of  and  in  the 
Coarse  of  the  Employment." — The  enactment  that  the 
accident  must  arise  out  of  and  in  the  course  of  the 
employment  forms  the  chief  limitation  placed  by  the  Act 
upon  the  liability  of  the  employer. 

Many  direct  decisions  have  been  given  as  to  the  mean- 
ing of  the  words  "  arising  out  of  and  'in  the  course  of  the 
employment,"  and  their  effect  has  been  considered  in 
other  cases. 

The  leading  principles  which  have  governed  these 
decisions  appear  to  be:  First,  that  the  accident  must 
have  arisen  from  a  risk  incidental  to  the  work  which  it 
was  the  duty  of  the  workman  injured  to  perform,  giving 
at  the  same  time  (the  statute  being  a  remedial  one, 
passed  in  the  interest  of  workmen)  a  wide  and  liberal 
interpretation  to  the  word  "  duty  "  ;  Second,  that  the 
accident  must  have  occurred  at  a  time  when  the  relation 
of  master  and  servant  could  reasonably  be  held  to  be  sub- 
sisting between  the  injured  workman  and  the  employer. 

(a)  [1904]  2  K.  B.  32  ;  73  L.  J.  K.  B.  510 ;  90  L .  T.  611 ;  20  T.  L.  R.  429. 


340    The  Workmen's  Compensation  Act,  1906. 

Onus  of  Proof  always  rests  on  Applicant.— It  has  been 
more  than  once  pointed  out  that  the  words  "  arising  out 
of  and  in  the  course  of  the  employment  "  are  disjunctive 
and  not  conjunctive;  that  they  mean  distinct  things; 
and  that  in  every  case  the  onus  is  upon  the  plaintiff 
to  satisfy  the  section  by  showing  that  the  accident,  in 
respect  of  which  compensation  is  claimed,  both  arose  out 
of,  and  happened  in  the  course  of,  the  employment. 
In  Pomfret  v.  Lancashire  and  Yorkshire  Rail.  Go.  (b), 
the  court  in  the  first  instance  thought  the  facts  would 
not  warrant  an  inference  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment,  but  as  they 
had  not  been  fully  ascertained,  remitted  the  case  to  the 
arbitrator  to  take  further  evidence.  On  a  second  hearing 
of  the  appeal,  the  court  thought  the  facts  were  capable 
of  supporting  the  inference  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment. 

"  I  agree  that  in  all  these  cases  it  is  incumbent  upon 
the  claimant  to  make  out  that  the  accident  in  respect  of 
which  compensation  is  claimed  arose  out  of  and  in  the 
course  of  the  injured  man's  employment,  not  upon  the 
employer  to  prove  the  contrary."  Lord  Macnaghten  in 
Reed  v.  Great  Western  Rail.  Go.  (c). 

It  is  often  difficult  in  cases  of  death  for  the  defendants 
claiming  compensation  to  prove  that  the  death  was  the 
result  of  an  accident  arising  out  of  and  in  the  course  of 
the  employment.  The  circumstances  of  the  death  are 
sometimes  a  mystery,  and  compatible  with  several 
hypotheses,  whilst  occasionally  the  only  explanation  of  an 
accident  which  results  in  death,  is  a  statement  or  state- 
ments made  by  the  deceased  workman  to  members  of  his 
family,  or  to  his  fellow-workers.  Such  statements  not 
being   evidence,  see  Wolsey  v.  Pethick  (d),  the  circum- 

(6)  [1903]  2  K.  B.  718 ;  72  L.  J.  K.  B.  729 ;  89  L.  T.  176 ;  19  T.  L.  B. 
619. 

(c)  [1909]  A.  0.  81 ;  78  L.  J.  K.  B.  31 ;  99  L.  T.  781 ;  25  T.  L.  E. 
36. 

(d)  1  Butterworths'  C.  0.,  p.  411. 
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stances  from  which  the  accident  arose  are  not  proved, 
and  if  they  are  equally  consistent  with  the  accident 
arising  out  of  and  in  the  course  of  the  employment  as 
with  it  being  due  to  other  causes,  the  claim  of  the 
applicants  must  fail. 

Cases  where  Applicants  Failed  to  discharge  Onus  of 
Proof. — In  the  following  cases  the  applicants  for  com- 
pensation failed  on  the  ground  that  they  had  not 
discharged  the  onus  resting  on  them  of  proving  both 
that  the  accident  arose  out  of,  and  in  the  course  of  the 
employment. 

McDonald  v.  Owners  of  SS.  Banana  (e).  A  seaman, 
whilst  returning  on  board  his  employers'  ship,  fell  off 
the  gangway  and  was  killed.  The  applicant  (widow) 
gave  no  evidence  as  to  the  purpose  for  which  the  deceased 
man  left  his  ship  and  went  ashore.  Held,  that  she  had 
not  discharged  the  onus  of  proving  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment  (/). 

Bender  v.  Owners  of  SS.Zent  (g).  Whilst  a  steamship 
was  on  the  high  seas,  the  chief  cook  and  baker  was  lost 
overboard.  The  weather  was  fine,  the  ship  steady,  and 
there  was  a  good  bulwark  round  the  sides  of  the  ship. 
The  widow  claimed  compensation,  and  failed  for  the 
same  reason  as  in  the  case  quoted  above. 

Here  the  county  court  judge  had  apparently  found 
that  the  man  fell  overboard  and  was  accidentally 
drowned,  and  had  awarded  compensation.  Held,  that 
though  a  court  may  draw  an  inference  from  proved  facts 
where  there  may  be  no  direct  evidence  of  the  cause  of 
death,  yet  in  the  present  case  the  evidence  given  did  not 
justify  the  inference  of  accidental  death  arising  out  of 
and  in  the  course  of  the  employment.  Such  an  inference 
was,  in  fact,  only  a  guess. 

(e)  [1908]  2  K.  B.  926  ;  78  L.  J.  K.  B.  26  ;  24  T.  L.  B.  887. 

(/)  In  giving  judgment  in  this  case  Cozens-Habdy,  M.B.,  says: 
"  There  is  no  .presumption  |in  favour  of  the  applicant.  If  the  only 
evidence  is  equally  consistent  with  either  view  the  applicant  fails." 

{g)  [1909]  2  K.  B.  41 ;  78  L.  J.  K.  B.  533. 
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Marshall  v.  Owners  of  SS.  Wild  Rose  (h).  The  facts 
of  this  case  were  almost  identical  with  those  of  Bender's 
Case,  supra,  and  the  decision  was  to  the  same  effect. 
The  question  raised  by  both  eases  is  propounded  and 
answered  by  Fletcher  Moulton,  L.J.,  in  his  judgment 
in  this  case  as  follows  :  "  Is  the  unexplained  drowning 
of  a  sailor  by  falling  from  his  ship  when  at  sea  a 
sufficient  prima  facie  case  for  compensation?  We  have 
decided  that  it  is  not." 

Charles  v.  Walker  (i).  In  this  case  the  cause  of  death 
was  again  left  in  doubt,  and  the  applicant  for  compen- 
sation therefore  failed. 

Whilst  it  is  true  that  if  the  whole  case  is  left  in  doubt 
the  appliqant  must  fail,  the  inference  to  be  drawn  from 
facts  proved  is  an  inference  of  fact.  On  the  inference 
to  be  drawn  from  facts,  different  opinions  may  and  often 
are  formed.  If  the  facts  are  capable  of  supporting  the 
inference  drawn  from  them  by  an  arbitrator  acting 
under  the  Workmen's  Compensation  Act,  the  Court  of 
Appeal  cannot  interfere.  This  is  shown  by  the  case 
of  Mitchell  v.  Glamorgan  Coal  Co.  (j).  The  county  court 
judge  in  this  case  held  that  he  was  not  at  liberty  to  draw 
the  inference  that  the  accident  happened  in  the  course 
of,  and  arose  out  of  the  employment.  On  appeal  the 
Court  of  Appeal  thought  the  facts  of  the  case  would 
support  such  an  inference  if  it  were  drawn,  and  sent  the 
case  back  to  the  county  court  judge  to  deal  with.  The 
facts  in  the  case  were  these.  The  deceased  man  went 
to  his  work  at  a  quarter  to  six  p.m.,  and  at  that  time  was 
uninjured.  He  returned  home  next  morning  between 
half-past  five  and  six  o'clock  with  his  hand  injured. 
The  applicant  (his  widow)  proved  that  he  came  straight 
to  her  bedroom  in  his  working  clothes,  with  the  first 
finger  of  his  left  hand  crushed,  and  the  skin  broken. 
He  had  not  washed  his  hand,  but  there  was  a  piece  of 

(h)  [1909]  2  K.  B.  46.  (i)  25  T.  L.  E.  609. 

(j)  23  T.  L.  E.  588. 
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rag  round  it.  A  poultice  was  applied,  and  the  man  con- 
tinued at  his  work  for  some  days,  when  blood  poisoning 
set  in  and  he  died.  In  giving  judgment  Sir  Gorell 
Barnes,  P.,  speaks  thus : — "  If  the  known  facts  are 
equally  consistent  with  either  alternative  the  plaintiff 
(applicant)  is  not  entitled  to  succeed,  because  no  one  can 
reasonably  draw  the  inference  in  his  favour ;  but  where 
the  known  facts  are  (k)  not  equally  consistent  the  case  is 
totally  different,  because  one  must  bring  in  one's  know- 
ledge of  what  happens  in  ordinary  life.  Applying  that 
here,  the  workman  was  engaged  in  work  at  which 
accidents  do  'happen,  and  the  probability  therefore  is 
that  the  accident  happened  at  the  time  when  he  was  so 
engaged  rather  than  at  a  time  when,  in  his  ordinary 
course  of  life,  such  accidents  do  not  happen."  (I) 

The  result  of  these  cases  may  be  summed  up  as 
follows : — If  an  inference  favourable  to  the  applicant 
can  only  be  arrived  at  by  a  guess  the  applicant  fails.  The 
same  thing  happens  where  two  or  more  inferences  equally 
consistent  with  the  facts  arise  from  them.  Where  the 
probability  of  one  inference  which  the  facts  are  capable 
of  supporting  is  clearly  more  probable  than  another, 
it  is  open  to  the  arbitrator  to  adopt  this  inference. 

This  inference  then  becomes  a  finding  of  fact,  and 
cannot  be  interfered  with  by  the  court  above. 

Decisions  on  the  Words  Arising  out  of  and  in  the 
Course  of  the  Employment. — The  first  case  in  which 
the  scope  and  meaning  of  these  words  was  considered 
under  the  Act  of  1897  was  that  of  Smith  v.  Lancashire 
and  Yorkshire  Rail.  Co.  (m).  In  this  case  the  deceased 
man,  whose  duty  was  to  collect  tickets  at  one  of 
respondents'  stations,  after  finishing  this  work,  jumped 

(k)  It  is  thought  the  word  "  clearly  "  ought  to  be  used  to  make  the 
proposition  correct.  If  the  greater  probability  is  not  clear  to  the  arbi- 
trator, then  he  is  left  in  doubt,  and  has  no  right  to  adopt  the  inference. 

(Z)  See  also  Lovelady  v .  Berrie,  2  Butterworths'  0.  C.  62. 

(m)  [1899]  1  Q.  B.  141 ;  68  L.  3.  Q.  B.  51 ;  79  L.  T.  633 ;  15  T.  L.  E.  64. 
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upon  the  footboard  of  the  train,  after  it  was  in  motion, 
for  the  purpose  of  speaking  to  a  girl  in  one  of  the 
carriages.  In  jumping  off  the  footboard  he  fell  and 
•was  killed.  The  county  court  judge,  who  arbitrated 
upon  the  claim  for  compensation,  found  that  the  deceased 
was  not  guilty  of  serious  and  wilful  misconduct  within 
s.  1  (2)  (c)  of  the  Act;  but  also  found  that  he  was 
not  engaged  in  any  act  of  service  at  the  time  of 
the  accident,  and  did  not  get  on  the  footboard  for  any 
object  connected  with  his  employment,  but  for  his  own 
pleasure.  He,  however,  awarded  compensation.  The 
railway  company  appealed.  The  Court  of  Appeal  held 
that,  upon  these  findings,  the  accident  did  not  arise  out 
of  the  employment — some  doubt  being  expressed  whether 
it  even  arose  in  the  course  of  the  employment.  The 
appeal  was  allowed. 

In  this  case  the  workman,  as  we  have  seen,  was  doing 
something  entirely  for  his  own  pleasure,  and  could  not 
be  said  to  be  engaged  in  the  performance  of  any  duty 
which  he  owed  to  his  employers. 

With  this  case  must  be  considered  that  of  Benson  v. 
Lancashire  and  Yorkshire  Rail.  Co.  («),  where  the  same 
principle  was  applied.    The  head  note  is  as  follows  : 

An  engine  driver  in  the  employ  of  a  railway  company 
had,  in  order  to  commence  his  day's  work,  to  go  in  the 
morning  to  the  company's  engine  shed.  His  proper  route 
to  the  engine  shed  was  through  a  gate  opening  from  the 
public  road  on  to  the  railway,  and  thence  by  a  pathway, 
which  did  not  cross  the  rails.  One  morning,  on  getting 
through  the  gate,  instead  of  going  along  the  pathway 
towards  the  engine  shed,  he  went  in  the  opposite  direction, 
along  the  railway  to  a  signal-box,  which  stood  in  the 
middle  of  the  line  with  rails  on  both  sides  of  it,  in  order 
to  get  some  information  from  the  signalman  for  his  own 
purposes.    After  obtaining  the  information  which   he 

(n)  [1904]  1  K.  B.  242 ;  73  L.  J.  K.  B.  122  ;I89  L.  T.  715 ;  20  T.  L.  R. 
139. 
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required,  he  proceeded  from  the  signal-box  towards  the 
engine  shed  along  the  railway.  Some  time  afterwards 
he  was  found  lying  on  the  line  seriously  injured,  having 
presumably  been  run  down  by  an  engine,  and  he  sub- 
sequently died  of  his  injuries.  On  a  claim  for  compen- 
sation by  his  dependants  against  the  company  under  the 
Workmen's  Compensation  Act,  1897: — Held,  that  the 
accident  could  not  be  said  to  have  arisen  out  of  and  in 
the  course  of  the  deceased  man's  employment,  and 
therefore  the  claim  for  compensation  must  fail.  Cf. 
Caton  v.  Summerlee  and  Mossend  Iron  Co.,  post,  p.  366. 

In  another  case  the  same  rule  was  applied,  although 
the  workman  injured,  who  exceeded  his  duty,  did  so  with 
the  intention,  as  was  found,  of  furthering  the  master's 
work. 

This  was  the  case  of  Lowe  v.  Pearson  (o).  The  facts 
found  were  that  a  boy  employed  in  a  pottery  works, 
whose  sole  duties  were  to  make  up  balls  of  clay,  and 
hand  them  to  a  woman  who  worked  at  a  moulding 
machine,  and  afterwards  to  carry  away  the  pottery  when 
moulded,  had,  during  the  absence  of  the  woman,  got 
underneath  the  machine  for  the  purpose  of  cleaning  it. 
The  boy  knew  it  was  not  any  part  of  his  duty  to  clean 
the  machine,  and  went  about  the  cleaning  in  a  careless 
and  reckless  manner,  but  nevertheless  with  the  intention 
of  furthering  the  master's  work.  He  was  held  not  to 
have  been  guilty  of  serious  and  wilful  misconduct.  The 
county  court  judge  awarded  compensation,  but  the  Court 
of  Appeal  held  that  on  these  facts  the  accident  did  not 
arise  out  of  and  in  the  course  of  the  employment,  and 
reversed  the  decision. 

In  connection  with  this  case  the  decision  in  Prior  v. 
Slaithwaite  Spinning  Co.  (p)  should  be  consulted.  Here 
a  young  person  in  the  employment  of  the  occupiers  of 

(o)  [1899]  1  Q.  B.  261 ;  68  L.  J.  Q.  B.  122 ;  79  L.  T.  654  ;  15  T.  L.  B. 
124. 
(p)   [1898]  1  Q.  B.  881 ;  78  L.  T.  532  ;  46  W.  B.  488. 
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a  spinning  mill,  during  the  time  set  apart  for  meals,  was 
found  oiling  parts  of  the  machinery  of  the  mill.  He 
stated  that  he  did  so  contrary  to  orders,  and  for  his  own 
amusement.  The  magistrates,  before  whom  the  factory 
occupiers  were  summoned  under  the  Factory  and  Work- 
shop Act,  1878,  s.  17  (2),  for  allowing  a  young  person  to 
be  employed  during  times  allotted  for  meals,  found  as  a 
fact  that  there  was  no  evidence  of  employment  in  contra- 
vention of  the  section  and  dismissed  the  summons.  In 
'other  words,  they  believed  the  boy's  account  that  he 
was  acting  against  orders,  for  his  own  amusement.  It 
was  held  by  a  Divisional  Court  that  the  magistrates 
ought  to  have  convicted. 

We  do  not  cite  this  case  as  a  decision  in  conflict  with 
Lowe  v.  Pearson,  for  it  turned  much  on  the  wording  of 
the  sections,  especially  s.  94,  of  the  Factory  and  Work- 
shop Act,  1878,  but  as  a  case  worthy  of  being  considered 
when  this  point  again  arises. 

The  words  "  arising  out  of  the  employment "  may  be 
satisfied  if  it  is  shown  that  the  occupation  in  which  the 
workman  was  engaged,  though  not  strictly  part  of  his 
duties,  was  being  done  in  the  mutual  interest  of  the 
employer  and  himself.  Thus,  in  the  case  of  Morris  v. 
Mayor  of  Lambeth  (q),  a  watchman  was  employed  by  a 
local  authority  to  look  after  sewer  work,  in  the  course  of 
construction,  during  the  night-time.  His  special  duties 
were  to  protect  the  tools  and  keep  the  lamps  lighted  to 
prevent  accidents.  A  watchbox  was  provided  for  him. 
Tools  were  kept  in  a  shanty  made  of  tressels  and  poles 
and  covered  by  a  tarpaulin.  On  the  night  of  the  accident, 
which  was  a  wet  night,  he  went  into  the  shanty  for  the 
purpose  of  cooking  for  himself  some  food  there;  the 
shanty  fell  on  him  and  injured  him.  No  express  pro- 
hibition existed  against  his  using  the  shanty  for  this 
purpose: — Held,  that  the  accident  arose  out  of  the 
employment,  Collins,  M.E.,  saying,  that  the   act    of 

(q)  22  T.  L.  E.  22. 
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preparing  and  of  taking  food  was  part  of  a  duty  which 
the  workman  owed  both  to  his  employer  and  to  himself. 

In  Whitehead  v.  Reader  (r)  the  decision  in  the  case  of 
Loive  v.  Pearson,  supra,  was  distinguished.  A  workman 
who  had  received  orders  not  to  touch  machinery,  was  in 
the  course  of  his  duty  sharpening  his  tools  on  a  grind- 
stone, rotated  by  machinery.  The  machine-band  having 
slipped,  he  endeavoured  to  replace  it,  and  in  so  doing 
was  injured : — Held,  the  arbitrator  having  found  that 
the  accident  arose  out  of  and  in  the  course  of  the 
employment,  and  having  negatived  serious  and  wilful 
misconduct  on  the  part  of  the  workman,  that  he  was 
entitled  to  recover. 

This  appears  to  have  been  a  case  of  a  workman  doing 
an  act  upon  an  emergency,  which,  although  outside  his 
general  duties,  he  may  easily  have  believed  himself 
justified  in  performing. 

In  Lowe  v.  Pearson,  supra,  it  was  admitted  that  no 
emergency,  requiring  or  excusing  the  workman  from 
taking  upon  himself  work  which  it  was  not  his  ordinary 
duty  to  perform,  had  arisen.  In  giving  judgment  in  the 
case,  the  court  expressly  guarded  itself  from  expressing 
any  opinion  as  to  what  would  be  the  decision,  in  a  case 
where  the  accident  arose  to  a  workman  whilst  taking 
upon  himself  duties  owing  to  emergency. 

Workman  Acting  in  an  Emergency. — Very  shortly 
afterwards  the  court  was  called  upon,  in  the  case  of 
Rees  v.  Thomas  (s),  to  decide  as  to  the  legal  position  of 
a  workman  performing  work  not  in  the  ordinary  course 
of  his  employment,  owing  to  an  emergency.  A  workman 
in  the  employment  of  the  respondent — a  mine  owner — 
whose  duties  were  primarily  in  the  mine,  had  from  time 
to  time  to  take  reports  from  the  mine  to  the  office  of  the 
mine,  situated  about  a  mile  away.     In  contravention  of 

(r)  [1901]  2  K.  B.  48  ;  70  L.  J.  K.  B.  546  ;  84  L.  T.  514 ;  17  T.  L.  B. 
384. 
(s)  [1899]  1  Q.  B.  1015 ;  68  L.  J.  Q.  B.  539 ;  1&  T.  L.  R.  301. 
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the  special  rules  of  the  colliery,  he  was  riding  down  to 
the  office  on  one  of  the  loaded  trucks  running  upon  a 
tramway  belonging  to  the  mine.  The  horse  drawing 
these  trucks  bolted,  and  the  workman  jumped  off,  and, 
in  endeavouring  to  stop  the  horse,  was  run  over  and 
killed. 

The  county  court  judge  found  that  the  riding  upon 
the  loaded  trucks,  although  a  breach  of  the  rules,  did 
not  constitute  serious  and  wilful  misconduct.  He  further 
found  that,  if  it  did,  this  was  not  the  cause  of  the 
accident,  and  awarded  compensation. 

It  was  argued  for  the  mine  owner,  on  appeal,  that  the 
accident  did  not  arise  out  of  the  employment ;  that  there 
was  no  legal  duty  upon  the  workman,  who  was  not  in 
charge  of  the  horse,  to  attempt  to  stop  it ;  that  he  was 
in  fact  a  mere  volunteer.  The  court  refused  to  disturb 
the  award,  declaring  that  this  was  a  case  of  emergency, 
and  that  where  a  workman,  for  the  protection  of  his 
master's  interests,  took  upon  himself,  in  an  emergency, 
to  do  something  outside  his  general  employment,  an 
arbitrator  was  justified  in  finding  that  an  accident 
occurring  to  him  at  such  time,  arose  out  of  and  in  the 
course  of  the  employment. 

The  case  of  Hapelman  v.  Poole,  decided  under  the 
present  Act  (t),  is  capable  of  defence  on  the  ground  of 
emergency,  though  apparently  it  was  not  necessary  to 
invoke  this  principle.  A  man  was  left  in  charge  of 
lions,  but  with  no  duty  to  interfere  with  them.  One 
of  them,  in  a  manner  unexplained,  escaped  from  its 
cage,  and  in  trying  to  get  it  back  again  the  workman 
was  killed.  Held,  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment. 

In  the  case  of  McNicholas  v.  Dawson  (it),  one  of  the 
questions  incidentally  arising  was  whether  the  accident 

(i)  25  T.  L.  R.  155. 

(u)   [1899]  1  Q.  B.  773  ;  68  L.  J.  Q.  B.  470 ;  80  L.  T.  317 ;  15  T.  L.  B. 

242. 
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arose  out  of  and  in  the  course  of  the  employment.  The 
facts,  so  far  as  they  relate  to  this  point,  were  these :  The 
deceased,  for  whose  death  compensation  was  claimed, 
had  every  morning  to  start  an  engine,  which  was  fixed 
in  a  builder's  temporary  shed,  and  which  worked  a 
mortar-crushing  pan,  situate  at  some  distance  outside 
the  shed.  After  starting  the  engine,  it  was  his  duty  to 
go  out  of  the  shed  by  the  front  doorway,  but  the  shed 
could  be  quitted  by  an  aperture  or  doorway  four  feet 
in  height  at  the  rear  of  the  shed.  To  get  to  this  door- 
way the  man  would  have  had  to  get  under  the  revolving 
shafting  worked  by  the  engine.  No  one  witnessed  the 
accident,  but  a  man  working  outside  the  shed,  hearing  a 
shout,  entered  and  found  deceased  had  been  caught  by 
this  shafting,  and  was  already  dead. 

The  county  court  judge  held  that  there  was  no 
evidence  as  to  how  the  man  got  caught ;  that  he  might 
have  been  oiling  the  engine,  or  going  close  to  it  for  some 
purpose  connected  with  his  duty  of  looking  after  it,  but 
that  more  probably  he  was  stooping  to  get  under  the 
shafting  for  the  purpose  of  leaving  the  shed  by  the  back 
exit,  which  he  had  been  forbidden  to  do.  He  found  that 
the  onus  of  proving  serious  and  wilful  misconduct  was 
on  the  employer,  and  that  the  employer  had  not  satisfied 
it.  He  further  held,  the  onus  of  proving  that  the 
accident  arose  out  of  and  in  the  course  of  the  employ- 
ment being  upon  the  applicant,  that  there  had  been  no 
evidence  given  on  his  behalf  to  satisfy  this  onus.  He 
therefore  refused  to  award  compensation.  The  Court  of 
Appeal  reversed  this  award,  and  held  that  the  plaintiff 
was  entitled  to  compensation  upon  the  ground  that,  even 
assuming  that  the  workman  was  going  out  of  the  shed 
at  the  time  of  the  accident  by  getting  under  the  shafting, 
yet  he  was  going  out  of  the  shed  to  attend  to  work  which 
it  was  his  duty  to  perform,  and  this  act  not  amounting 
to  serious  and  wilful  misconduct,  the  injury  arose  out  of 
and  in  the  course  of  the  employment. 
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As  showing  that  the  workman  need  not  be  actually 
engaged  in  performing  his  proper  work  at  the  moment 
of  the  accident,  and  that  it  may  be  sufficient  if  he  reason- 
ably thinks  the  act  which  he  is  doing  is  the  performance 
of  a  duty  owed  to  his  master,  the  case  of  Harrison  v. 
Wlritaker  Bros,  (v)  may  be  consulted.  There  a  boy 
employed  to  grease  the  axles  of  railway  trucks,  whilst 
waiting  a  little  distance  from  the  place  where  he  worked 
for  trucks  to  come  up,  conceived  the  idea  (wrongly)  that 
the  points  were  against  the  engine,  and  began  to  pull  the 
lever  in  order  to  open  them.  Whilst  so  doing  he  was 
injured : — Held,  that  there  was  evidence  that  this  acci- 
dent arose  out  of  and  in  the  course  of  his  employment. 

In  the  case  of  Brown  v.  Scott  (x)  the  meaning  of  the 
words  under  consideration  arose  in  a  somewhat  different 
connection.  The  applicant  for  compensation  was  a  lad 
who  was  employed  in  respondent's  factory  under  a 
particular  foreman  as  his  assistant,  and  to  do  odd  jobs 
under  his  direction.  Being  in  another  part  of  the 
factory  to  that  in  which  his  duties  lay,  he  was  told  by 
a  man  in  charge  of  a  machine,  who  himself  was  under 
the  orders  of  another  foreman,  to  oil  the  machine. 
The  lad,  knowing  the  man  had  no  authority  of  himself 
to  give  him  this  direction,  asked  who  said  he  was  to  do 
it,  and  was  told  in  reply  that  it  was  the  order  of  his 
own  foreman.  The  foreman  had  never  given  any  such 
order. 

The  boy,  believing  what  was  told  him,  proceeded  to  do 
the  work,  and  the  machine  being  in  motion,  he  received 
injury.  Compensation  was  awarded,  and  the  employers 
appealed. 

On  these  facts  the  sole  question  was :  Could  the  injury 
be  said  to  have  arisen  out  of  and  in  the  course  of  the 
employment  ? 

(v)  16  T.  L.  R.  108.    See  also,  Edwards  V.  International    Coal  Co. 
Times,  November  18th,  1899 ;  5  W.  C.  C.  21. 
(a)  Times,  June  12th,  1899  ;  1  W.  0.  C.  11. 
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The  Court  of  Appeal  was  divided  in  opinion,  A.  L. 
Smith  and  Eigby,  LJJ.,  holding  that  there  was  evidence 
that  it  did,  Vadghan  Williams,  L.J.,  holding  that  there 
was  no  such  evidence. 

The  judgment  of  those  members  of  the  Court  who 
upheld  the  award  was  based  upon  the  deduction  they 
drew  from  the  evidence,  that  the  boy  was  an  odd  boy 
about  the  works,  with  duties  so  loosely  denned  that  it 
might  be  said  to  be  his  duty  to  conform  to  the  orders  of 
anyone  who  occupied  a  higher  position  than  himself  in 
the  employment.  Vaughan  Williams,  L.  J.,  in  dissenting, 
pointed  out  that  in  his  opinion  it  was  impossible  to  sus- 
tain the  award  without  declaring  an  employer  responsible 
for  the  result  of  any  unauthorised  directions,  given  to  a 
boy  by  a  person  of  higher  grade  in  the  employment. 

In  Lonry  v.  Sheffield  Coal  Co.  (y)  a  workman,  who  had 
not  left  the  employment  but  was  not  working  on  a  i 
Saturday,  and  was  going  on  this  day  as  usual  to  draw 
his  wages,  was  injured: — Held,  that  such  injury  arose 
out  of  and  in  the  course  of  the  employment.  Compare 
with  Brydon  v.  Stewart,  ante,  p.  5. 

In  Gane  v.  Norton  Hill  Colliery  Co.  (z),  the  workman 
at  the  time  of  the  accident  was  leaving  the  employers' 
colliery  by  the  usual  way,  or  at  all  events  a  usual  and 
permitted  way,  across  railway  lines  under  the  control  of 
the  employers  : — Held,  reversing  the  county  court  judge, 
that  the  accident  arose  out  of  and  in  the  course  of  the 
employment. 

Other  cases  demanding  consideration  which  have 
arisen  upon  the  words  "arising  out  of  and  in  the 
course  of  the  employment "  are  those  of  Losh  v. 
Evans  (a)  and  Smith  v.  Normanton  Colliery  Co., 
Limited  (6).    In  the  first  of  these  cases  a  girl,  whose 

(y)  24  T.  L.  R.  142. 

(z)   [1909]  2  K.  B.  589 ;  78  L.  J.  K.  B.  921 ;  25  T.  L.  R.  640. 

(a)   19  T.  L.  B.  142  ;  51  W.  B.  243. 

(6)  [1903]  1  K.  B.  204 ;  72  L.  J.  K.  B.  76 ;  88  L.  T.  5  j  19  T.  L.  E.  128. 
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duty  was  to  pick  out  dirt  from  the  coal  as  it  passed 
over  a  belt  to  the  railway  wagons,  was  injured  whilst 
starting  the  engine  which  worked  the  belt.  The  man 
whose  duty  it  was  to  start  the  engine  was  away  at 
dinner,  and  the  girl,  following  a  common  habit  amongst 
the  girls,  started  the  engine,  was  caught  by  the  machinery 
and  received  injury.  The  arbitrator  found  that  the  start- 
ing of  the  engine  was  no  part  of  the  girl's  duty,  and  he 
held  accordingly  that  the  accident  did  not  arise  "  out  of 
and  in  the  course  of  the  employment." 

The  Court  of  appeal  (Mathew,  L.J.,  dissenting)  upheld 
this  finding. 

In  giving  judgment,  Collins,  M.E.,  says  :  "  It  seemed 
to  be  clear  that  an  employer  was  at  liberty  to  define  the 
sphere  of  duty  of  his  workmen,  and  to  divide  the  labour 
of  his  workmen  into  unintelligent  and  skilled  labour.  .  .  . 
The  question  whether,  and  how  far,  one  sphere  was 
marked  off  from  another  was  a  question  of  fact." 

This  dictum,  it  is  thought,  is  an  important  one.  It 
has  been  expressly  approved  in  Scotland.  See  Goslan  v. 
Gillies  &  Co.  (c).  If  an  employer  chooses  to  define  clearly 
the  scope  of  the  duties  of  his  workmen,  and  this  fact  is 
known  to  the  workmen,  and  no  emergency  has  arisen,  it 
seems  entirely  reasonable  that  he  should  not  have  liability 
imposed  upon  him  through  the  voluntary  and  gratuitous 
act  of  a  workman  who  takes  upon  himself  duties  in  a 
sphere  to  which  he  was  not  appointed,  for  the  duties  of 
which  he  may  be  unsuited  and  which  he  has  been 
forbidden  to  enter. 

In  the  second  case  a  boy  employed  at  the  respondents' 
colliery  had  been  suspended  for  misconduct,  and  told  by 
the  deputy  of  the  mine  to  go  to  the  pit  bottom,  where  his 
conduct  would  be  inquired  into  by  the  under-manager  of 
the  mine.  Instead  of  doing  so,  the  boy  went  into  a  "  pass- 
by,"  and  remained  there  for  some  hours.  Whilst  in  the 
"  pass-by"  he  was  accidentally  injured  by  a  fall  of  mineral, 
(c)  [1907]  S.  0.  68  j  ii  S.  L.  R.  71. 
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He  claimed  compensation,  but  the  arbitrator  held  that 
under  these  circumstances  the  accident  did  not  arise 
"  out  of  or  in  the  course  of  the  employment,"  and  made 
his  award  in  favour  of  the  respondents.  The  Court  of 
Appeal  upheld  this  award. 

Cases  decided  on  the  words  "  Arising  out  of  and  in 
the  course  of  the  Employment "  under  the  present  Act. 

— Although,  as  before  stated,  the  words  of  the  Act  of  1906 
are  the  same  as  those  appearing  in  the  Act  of  1897,  and 
the  decisions  under  the  former  Act  are,  in  so  far  as 
they  have  not  been  questioned,  authorities  at  the  present 
time  binding  the  Courts,  it  has  been  thought  best  to  give 
under  a  separate  heading  the  cases  decided  on  the, 
meaning  of  the  words  since  the  present  Act  came  into 
force. 

A  case  which  demands  attention  is  that  of  Reed  v. 
Great  Western  "Railway  Go.  (d).  It  is  a  decision  of  the 
House  of  Lords,  and  may  be  said  to  establish  finally  the 
principle  propounded  in  the  first  decision  given  on  the 
words,  viz.  Smith  v.  Lancashire  and  Yorkshire  Rail.  Co., 
ante,  p.  343.  This  principle  is,  that  where  the  workman 
is  doing  an  act  entirely  for  his  own  purposes,  and  in  no 
way,  either  directly  or  indirectly,  in  the  interest  of  his 
employer,  then,  however  harmless  such  an  act  may  be, 
he  loses  the  protection  of  the  Act  whilst  he  is  so  engaged. 

The  facts  in  the  case  were  simple.  An  engine  driver 
left  his  engine  and  crossed  a  siding  for  the  purpose  of 
receiving  from  a  friend  a  book,  unconnected  with  his 
duties.  On  returning  he  was  knocked  down  by  a 
waggon  then  being  shunted  and  killed.  No  question  of 
serious  and  wilful  misconduct  was  raised.  As  the  Lord 
Chancellor  (Lord  Lokebuen)  put  it :  "  It  is  not  that  he 
violated  a  rule,  but  that  the  accident  did  not  arise  out  of 
or  take  place  in  the  course  of  the  employment  at  all. 
It  took  place  while  for  the  moment  he  quitted  his 
employment." 
(i)  [1909]  A.  0.  31 ;  78  L.  J.  K.  B.  31 ;  99  L.  T.  781 ;  25  T.  L.  B.  36. 

E.L.  2    A 
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These  words,  "  while  for  a  moment  he  quitted  his 
employment,"  indicate  how  fine  the  line  of  division  is.  A 
workman  may  be  without  the  protection  of  the  statute 
one  moment  and  within  it  the  next,  and  this  may  occur 
during  a  time  in  which  the  general  duties  of  the  employ- 
ment continue.     This  is  shown  by  the  following  cases. 

In  Robertson  v.  Allen  Bros.,  Limited  (e),  a  ship's 
steward  went  ashore,  as  he  was  entitled  to  do,  for  his  own 
pleasure  in  the  evening,  and  returning  later,  more  or 
less  under  the  influence  of  liquor,  came  on  board  by  the 
cargo  skid,  in  stepping  from  which  he  slipped,  fell  into 
the  hold  and  was  fatally  injured.  Held,  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment. 

Here  whether  the  man  had  been  guilty  of  serious  and 
wilful  misconduct  did  not  arise,  for  the  injury  had 
resulted  in  death. 

In  Moore  v.  Manchester  Liners,  Limited  (/),  where  the 
facts  at  first  sight  appear  almost  identical,  the  decision 
was  adverse  to  the  claim  for  compensation.  A  fireman 
left  the  ship  and  went  ashore  to  procure  articles  which 
were  necessary  for  his  own  convenience  and  comfort. 
On  returning  he  fell  from  a  ladder  fastened  to  the  ship's 
side  and  resting  on  the  quay  below.  This  was  the  only 
means  of  access  to  the  ship.  In  giving  judgment 
reversing  the  county  court  judge  who  had  awarded 
compensation,  Cozens-Hardy,  M.K.,  says :  "  It  seems  to 
me  he  (the  seaman)  was  outside  the  protection  given  by 
the  Act  from  the  moment  he  left  the  ship  until  he  got 
back  on  the  ship." 

The  distinction  between  this  and  the  previous  case  is 
thin,  almost,  if  not  quite  to  breaking  point..  The  distinc- 
tion relied  on  by  the  majority  of  the  court  between  this 
case  and  Eobertson's  (supra)  was  that  in  that  case  the 
seaman  had  got  on  board  the  vessel  and  fell  immediately 
through  the  hold,  whilst  in  this  the  man  fell  from  the 

(e)  77  L.  J.  K.  B.  1072  j  98  L.  T.  821. 

(/)  [1909]  1  K.  B.  417;  78  L.  3.  K.  B.  468  j  25  T.  L.  B.  202. 
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ladder  attached  to  the  side  of  the  ship.  Now  the 
arbitrator  had  held  here  that  the  accident  arose  out  of 
and  in  the  course  of  his  employment. 

The  judgment  of  the  majority  of  the  Court  of  Appeal 
seems  only  to  be  right  if  the  facts  in  this  case  cannot 
support  the  inference  that  the  man  really  had  returned 
to  the  ship.  The  ladder  was  supplied  by  the  ship  and 
was  the  only  means  of  access.  Was  it  not  precisely  the- 
same  as  the  companion  ladder  of  a  ship,  which  is  part 
of  the  ship's  plant,  if  not  of  the  ship  itself  ? 

It  is  not  surprising  to  find  that  Fletcher  Moulton, 
L.J.,  dissented  from  this  decision,  nor  is  it  easy  to 
discover  fallacy  in  the  reasoning  by  which  he  arrives  at 
a  conclusion,  different  from  that  of  the  majority  of  the 
court. 

The  case  was  said  to  be  governed  by  the  decision  in 
McDonald  v.  Owners  of  8.S.  Banana,  ante,  p.  341,  but 
obvious  distinctions  exist  and  are  pointed  out  in  the 
judgment  of  Fletcher  Moulton,  L.J. 

Further,  the  recent  decision  of  the  House  of  Lords  in 
Jackson  v.  General  Steam  Fishing  Co.  (g),  must  be 
regarded  as  increasing  the  doubt  with  which  this  case 
must  be  viewed.  That  was  a  case  where  the  House 
reversed  the  decision  pronounced  by  the  Court  of  Session. 
The  facts  were  these:  A  watchman  employed  to  watch 
vessels  in  harbour,  during  the  period  of  duty  and  when 
he  had  no  right  to  be  away,  went  a  short  distance  from 
the  harbour  to  get  himself  refreshment.  Returning  he 
fell  into  the  water  between  the  quay  and  the  vessels  and 
was  drowned.  It  was  sometimes  necessary  for  him  to  be 
on  the  quay,  but  on  the  occasion  in  question  he  was 
there  only  for  the  purpose  of  returning  to  the  vessels. 
The  arbitrator  found  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment.  The  Court  of  Session 
reversed  the  award,  which  was  restored  by  the  House  of 

(g)  78  L.  J.  P.  148 ;  25  T.  L.  E.  787.    Eeported  in  Court  of  Session 
1909,  S.  0.  63 ;  46  S.  L.  E.  55. 
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Lords.  The  ground  of  the  decision  was  that  the  question 
being  one  of  fact  was  for  the  arbitrator,  subject  to  the 
well-known  rule  that  there  must  be  some  evidence  to 
support  his  finding.  Here  the  finding  was  an  inference  of 
fact  from  admitted  facts,  and  the  final  decision  involves 
an  acknowledgment  that  it  was  an  inference  reasonably 
drawn  from  the  facts  that  the  man  had,  when  the 
accident  occurred,  returned  to  his  work. 

Where  the  operation  in  which  the  workman  is  engaged 
at  the  time  of  the  accident,  though  primarily  undertaken 
in  his  own  interest,  is  yet  jointly  in  the  interest  of  his 
employer  and  himself,  or  a  necessary  incident  in  the 
ordinary  course  of  duty,  such  accident  may  be  said  to 
arise  out  of  and  in  the  course  of  his  employment. 

This  is  shown  by  such  cases  as  Blovelt  v.  Sawyer,  post, 
p.  362,  and  Morris  v.  Mayor  of  Lambeth,  ante,  p.  346, 
with  the  former  of  which  cases  compare  Brice  v.  Edward 
Lloyd,  Limited  (h),  where  the  workman  having  chosen 
for  his  own  purpose  to  take  his  meal  in  the  works  in  an 
unusual  place,  was  held  disentitled  to  recover. 

The  fact  that  the  injury  is  caused  by  a  very  unusual  or 
unexpected  risk,  does  not  prevent  the  claim  for  compensa- 
tion being  good,  if,  as  a  fact,  the  risk,  however  unusual, 
was  a  risk  of  the  employment.  Thus,  where  a  man 
employed  in  some  stables  was  bitten  by  the  stable  cat 
kept  by -the  employer,  the  accident  was  held  to  have 
arisen  out  of  and  in  the  course  of  the  employment. 
Rowland  v.  Wright  (i). 

Again,  a  case  may  fall  within  the  Act  though  caused 
whilst  the  workman  is  engaged  at  his  work,  by  some 
outside  agency  if  it  is  one  of  the  risks  of  the  service  to 
encounter  this,  and  the  incidents  of  the  service  render 
the  risks  greater  to  the  workman  than  they  are  to  an 
outsider.  See  Andrew  v.  Failsworth  Industrial  Society, 
ante,  p.  339,  and  Challis  v.  London  and  South  Western 

(h)   [1909]  2  K.  B.  804 ;  25  T.  L.  B.  759. 

(i)  [1909]  K.  B.  963 ;  77  L.  J.  K.  B.  1071 ;  24  T.  L.  B.  852. 
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Rail.  Co.,  post,  p.  363.  This,  however,  is  not  so  where 
the  occurrence  is  one  caused  by  outside  agency  quite 
irrespective  of  the  employment.  Thus,  in  Craske  v. 
Wigan  (k),  a  cockchafer  flew  into  a  room  and  so 
alarmed  a  lady's  maid  engaged  in  her  work  there,  that 
she  involuntarily,  in  lifting  her  hand  suddenly,  struck 
her  eye  and  seriously  injured  it.  Held,  that  the  accident 
did  not  arise  out  of  and  in  the  course  of  the  employment. 

The  Period  during  which  the  Workman  may  be  said 
to  be  in  the  course  of  the  Employment. — An  important 
case  in  which  this  question  was  fully  considered  by  the 
Court  of  Appeal  is  the  case  of  Holness  v.  Mackay  and 
Davies  (t).  The  circumstances  of  the  case  were  certainly 
such  as  to  warrant  a  difference  of  judicial  opinion  as  to 
which  side  of  the  dividing  line  they  properly  fell  upon. 

The  deceased  man,  for  whose  death  compensation  was 
claimed,  was  employed  by  Mackay  and  Davies,  who  were 
railway  contractors.  This  firm  was  carrying  out  a 
contract  with  the  Great  Western  Eailway  Company  for 
the  construction  and  alteration  of  sidings  at  the  Newport 
Docks.  In  the  vicinity  of  the  docks  there  exists  a  large 
number  of  lines  of  railway,  many  of  them  sidings,  and 
through  these  lines  run  the  main  lines  of  the  Great 
Western  Kailway.  Two  entrance  gates  to  the  dock 
premises  exist — one  known  as  the  "  Waterloo  Gate,"  and 
the  other  as  the  "Maesglas  Gate."  The  contractors' 
manager  had  told  the  men,  including  the  deceased,  to 
come  on  to  the  premises  by  means  of  the  Waterloo  Gate. 
By  entering  at  this  gate  it  was  not  necessary  to  cross  the 
main  line  to  get  to  the  place  where  the  contractors'  work 
was  being  carried  on.  If  the  other  gate  was  used,  the 
main  lines  would  have  to  be  crossed  to  reach  the  work. 
The  contractors'  work  commenced  at  7  a.m.  At  about 
seven    or  eight  minutes  to  seven,   one  morning,   the 

(fe)  [1909]  2  K.  B.  635 ;  78  L.  J.  K.  B.  994 ;  25  T.  L.  R.  632. 
(I)  [1899]  2  Q.  B.  319 ;  68  L.  J.  Q.  B.  724 ;  80  L.  T.  831 ;  15  T.  L.  E. 
351. 
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deceased  man  was  seen  apparently  on  his  way  to  work, 
but  walking  upon  the  main  lines,  and  at  a  distance  of  150 
yards  from  the  place  where  his  work  was  situated.  He 
was  at  this  time  and  place  struck  by  an  express  train 
belonging  to  the  Great  Western  Eailway  Company,  and 
killed.  The  county  court  judge  held,  although  there  was 
no  direct  evidence  to  support  the  finding,  that  the  man 
had  come  in  by  the  Waterloo  Gate  as  directed,  and  had 
wandered  on  the  main  lines  owing  to  the  morning  being 
dark  and  foggy,  and  awarded  compensation  to  his 
relatives. 

On  appeal  it  was  contended  on  behalf  of  the  contractors 
that  this  accident  did  not  arise  out  of  or  in  the  course  of 
the  deceased  man's  employment  within  s.  1  of  the  Act 
of  1897. 

The  chief  argument  on  the  other  side  was  that  the 
manager  having  given  directions  which  way  the  men 
should  enter  the  premises,  and  the  judge  having  found 
that  the  directions  were  obeyed,  the  deceased  man 
entered  upon  the  employment  as  soon  as  he  entered  the 
Waterloo  Gate.  The  court,  by  a  majority  (Eombe,  L.J., 
dissenting),  held  that  the  deceased  had  not  at  the  time 
entered  upon  his  employment;  and  consequently  that 
the  accident  did  not  arise  out  of  and  in  the  course  of  the 
employment.  The  court  further  held  that  the  accident 
did  not  occur  on,  in,  or  about  the  works  of  the  con- 
tractors (m). 

With  this  decision  must  be  considered  the  later  cases 
of  Holmes  v.  Great  Northern  Rail.  Co.  (n)  and  Davies  v. 
Rhymney  Iron  Co.  (o),  although  neither  case  is  in  conflict 
with  the  opinions  therein  expressed. 

In  the  former  of  these  cases  the  facts  were  these : 

An  engine  cleaner,  generally  employed  by  the  railway 

(m)  Compare  Scottish  decision  in  Caton  v.  Summerlee  Iron  Co.,  39 
So.  L.  B.  762 ;  Turmey  v.  Midland  Bail.  Co.,  L.  B.  1  C.  P.  291. 

(n)  [1900]  2  Q.  B.  409 ;  69  L.  J.  Q.  B.  854 ;  83  L.  T.  44  ;  16  T.  L.  E. 
412. 

(o)  16  T.  L;  B.  329. 
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company  at  K.,  was  sent  by  his  employers  to  work  in  an 
engine  shed  at  H.,  about  four  miles  distant.  The  work- 
man, who  lived  near  K.,  was  taken  by  the  railway 
company,  free  of  charge,  to  their  station  at  H.,'  getting 
there  shortly  before  the  hour  for  commencing  work  in 
the  shed.  At  the  expiration  of  the  first  day's  work  he 
was  brought  back  to  K.  free  of  charge.  He  was  told  on 
the  first  day  that  he  could  cross  from  the  station  at  H. 
to  the  engine  shed  either  by  the  bridge  across  the  line  or 
the  subway  under  it.  On  the  second  morning  he,  with 
other  engine  cleaners  who  were  going  to  the  shed,  crossed 
the  metals  to  save  time,  that  being  a  shorter  route  than 
either  the  bridge  or  the  subway.  Whilst  so  crossing  he 
was  knocked  down  by  an  express  train  and  fatally 
injured.  The  county  court  judge  awarded  compensation, 
being  of  opinion  that  the  accident  arose  out  of  and  in 
the  course  of  the  deceased's  employment,  and  holding 
that  the  employment  began  when  the  man  entered  his 
employers'  train  at  K.  The  Court  of  Appeal  unanimously 
upheld  the  award. 

The  case  of  Holness  v.  Makay  and  Davies,  supra, 
cited  in  the  argument,  was  not  distinguished  in  the 
judgment,  although  an  obvious  distinction  exists. 

In  the  other  case,  Davies  v.  Rhymney  Iron  Co.,  supra, 
the  employers,  purely  for  the  convenience  of  their  work- 
men, ran  upon  their  private  mineral  railway  at  the 
commencement  and  close  of  each  working  day,  trains  for 
the  purpose  of  conveying  such  men  as  chose  to  use  them 
to,  or  near  to,  their  homes.  The  applicant  for  compen- 
sation, whilst  alighting  from  one  of  these  trains  near  his 
home,  and  three-quarters  of  a  mile  from  the  pit,  fell  and 
was  injured.  The  county  court  judge  found  that  it  was 
no  part  of  the  terms  of  the  employment  that  the  men 
should  be  conveyed  to  and  from  work.  That  the  running 
of  the  trains  was  a  pure  matter  of  grace  on  the  part  of 
the  employers,  and  that  the  men  used  them,  when  they 
chose,  for  their  own  convenience,  and  with  no  obligation 


360    The  Workmen's  Compensation  Act,  1906. 

to  do  so.  Upon  these  findings  he  refused  compensation, 
and  the  Court  of  Appeal  held  that  he  was  right. 

Although  possessing  some  similarity  as  to  facts,  these 
cases  are  quite  distinguishable,  and  are  not  in  conflict. 

In  Holness'  Case,  supra,  the  workman  was  killed  on 
premises  not  under  his  employers'  control,  and,  beyond 
a  general  indication  of  the  route  which  the  employer 
had  for  himself  and  workmen  leave  and  licence  to  use, 
no  orders  were  given  the  deceased  as  to  the  way  of 
getting  to  the  work.  Still  less  did  the  employers,  as 
was  the  case  in  Holmes'  Case,  undertake  to  convey  him 
to  his  work.  In  the  former  case  the  arbitrator  found 
that  the  time  of  employment  had  not  commenced,  whilst 
in  the  latter  the  arbitrator  found  that  the  employment 
had  commenced  when  the  workman  got  into  the 
employers'  train  at  K.  in  pursuance  of  orders  to  that 
effect. 

In  Davies'  Case,  supra,  the  employers  were  found  by 
the  arbitrator  to  have  offered  out  of  pure  kindness  a 
means  of  locomotion  for  such  workmen  as  chose  to 
avail  themselves  of  it,  and  that  the  whole  arrangement 
amounted  to  no  more  than  this  (p). 

In  Sharp  v.  Johnson  &  Co.  (q)  it  was  the  custom  for 

the  workmen  to  come  to  the  works   by  train,   which 

arrived    before  the    time   of    commencing  work.     The 

workmen  had,  within  three  minutes  after  the  time  fixed 

for  commencing  work  for  the  day,  to  deposit  a  ticket 

at  a  ticket  office  at  the   entrance  of  the  works.     The 

employers  knew  that  it  was  the  practice  of  the  men, 

after  depositing  their  ticket  to  go  for  refreshment  to  a 

mess  cabin  provided  by  the   employers  on  the  works. 

One  of  the  workmen,  who  had,  as  usual,  arrived  about 

twenty  minutes  before  the  time  fixed  for  commencing  work, 

while  proceeding  to  deposit  his  ticket  at  the  ticket  office, 

(y)  See  Vickery  v.  Oreat  Eastern  Bail.  Co.  79  L.  T.  121 ;  14  T.  L.  E. 
572. 
(2)  [1905]  2  K.  B.  139 ;  74  L.  J.  K.  B.  566 ;  92  L.  T.  675 ;  21  T.  L.  E. 

482. 
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accidentally  fell  into  an  excavation  on  the  works  near 
the  ticket  office: — Held;  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment. 

The  case  of  Cross,  Tctley  <£■  Co.  v.  Catterall  (decided 
in  the  House  of  Lords  on  March  16th,  1905,  but  not 
reported)  was  referred  to  in  the  last  case.  There,  the 
Earl  of  Halsbuky,  L.C.,  said  that  he  could  not  agree  that 
the  employment  of  a  miner  did  not  begin  till  he  struck  coal 
with  his  pick,  and  that  the  man  was  doing  something  on 
behalf  of  his  employers,  and  tbat  was  essential  to  the 
work  which  he  had  to  do,  when  on  the  way  to  the  cabin 
to  get  his  lamp.  See,  on  the  same  point,  Brydon  v. 
Stewart,  2  Macq.  H.  L.  30,  ante,  p.  5. 

In  a  case  under  the  present  Act,  of  Cremins  v.  Guest, 
Keen  &  Nettlefold  (?•)  the  employers  ran  a  private  train 
to  convey  such  of  their  colliers  as  chose  to  travel  by  it 
to  the  colliery  every  morning,  and  to  take  them  home  to 
the  village  in  which  many  of  them  resided  at  night.  One 
of  the  colliers,  whilst  waiting  on  the  platform  for  the 
train,  was  knocked  down  and  killed.  It  was  found  by 
the  arbitrator  that  it  was  an  implied  term  of  the  contract 
of  service,  that  these  men  should  have  a  right  to  travel 
to  and  fro  by  the  train  without  charge.  Held,  upon  these 
findings,  that  there  was  evidence  that  the  accident  arose 
out  of  and  in  the  course  of  the  employment.  Comp. 
Holmes  v.  Great  Northern  Rail.  Co.  ante,  p.  358,  and 
Davies  v.  Rhymney  Iron  Co.  ante,  p.  358,  also  the  recent 
case  of  Whitbread  v.  Arnold  (s),  where,  on  very  similar 
facts,  the  decision  was  different  to  that  in  Cremins'  Case, 
the  distinction  apparently  being,  that  in  Whitbread  v. 
Arnold  the  service  had  never  commenced. 

The  preceding  decisions  show  that  employment  for  the 
purposes  ;of  this  Act  may  commence  before  the  work  itself 
begins.  The  workman,  when  he  enters  on  his  master's 
premises  for  the   purpose  of  his  work,  may  be  in  the 

(r)  [1908]  1  K.  B.  469  ;  77  L.  J.  K.  B.  326 ;  24  T.  L.  K.  189. 
(s)  99  L.  T.  103. 
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employment  before  he  can  reach  the  spot  where  he  is  to 
be  actually  employed  ;  and  the  same  may  be  said  of  the 
time  which  elapses  between  the  actual  cessation  of  his 
work,  and  the  time  when  he  quits  the  premises.  It  is, 
we  think,  however,  necessary  that  the  workman  should 
either  be  upon  the  land  occupied  by  the  employer,  or 
coming  to,  or  quitting  the  land  in  a  particular  manner 
by  virtue  of  a  contract  with  the  employer,  before  he  can 
be  said  to  be  in  the  employment.  Consult  now  Nolan 
v.  Porter  &  Sons  (t). 

The  employment  may  also  continue  even  during  a 
temporary  cessation  of  work.  Thus,  in  Blovelt  v.  Sawyer 
(u)  a  workman,  who  was  permitted,  but  not  obliged,  to 
remain  on  the  premises  during  the  dinner  hour,  was 
injured  by  a  wall  falling  upon  him  during  such  period 
of  time : — Held,  that  he  had  not  ceased  to  be  in  the 
employment,  and  that  the  accident  arose  out  of  and  in 
the  course  of  the  employment. 

The  injury  may  arise  out  of  the  employment  if  the 
workman,  in  consequence  of  sudden  illness,  loses  power 
of  self-control  and  meets  with  an  accident  owing  to  the 
position  or  place  at  which  at  such  time  his  work  compels 
him  to  be.  Thus,  a  workman  who  being  on  a  ladder  or 
scaffolding,  faints,  or  has  a  fit,  and  in  consequence  falls 
to  the  ground,  has,  it  is  thought,  suffered  personal  injury 
arising  out  of  and  in  the  course  of  his  employment. 
This  view  is  well  illustrated  by  the  case  of  Wilkes  v. 
Dowell,  ante,  p.  320. 

Injury  Caused  by  Wilfully  Tortious  Act  of  Another.— 

It  has  been  pointed  out  {ante,  p.  46)  that  an  employer 
at  common  law  is  not  liable  for  the  wilful  misconduct 
of  his  servant.  Whether  or  not  he  could  be  held  liable 
under  the  Workmen's  Compensation  Act,  1897,  for  the 
result  of  such  a  tortious  act  was  the  point  which  arose  in 

(t)  2  Butterwortha'  0.  C.  106. 

(u)  [1904]  1  K.  B.  271 ;  73  L.  J.  K.  B.  155 ;  89  L.  T.  658 ;  20  T.  L.  E. 
105. 
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the  case  of  Armitage  v.  Lancashire  and  Yorkshire  Rail. 
Co.  (x).  The  accident  in  this  case  happened  to  a  work- 
man while  engaged  at  his  work  through  the  wilfully 
tortious  act  of  a  fellow-workmen  which  had  no  relation 
whatever  to  their  employment : — Held,  that  the  accident 
did  not  arise  out  of  and  in  the  course  of  the  employ- 
ment (228). 

It  is  believed  that  the  same  reasoning  would  govern  a 
case  where  the  wilfully  tortious  act  was  committed  by  an 
outsider,  not  by  a  fellow-workman ;  but  where  the  risk 
of  injury  from  the  acts  of  evilly-disposed  persons  may  be 
said  to  be  one  of  the  risks  of  the  employment,  the  case  is 
different.  Thus,  in  Ghallis  v.  London  and  South  Western 
Bail.  Co.  (y),  where  an  engine  driver  received  injuries, 
from  which  he  subsequently  died,  through  being  struck  V 
by  a  stone  thrown  from  a  railway  bridge  at  his  engine 
by  some  malicious  or  mischievous  person,  the  Court 
of  Appeal,  reversing  the  arbitrator,  held  that  the 
accident  had  arisen  out  of  and  in  the  course  of  the 
employment. 

The  Masteb  of  the  Bolls  (Collins,  M.E.)  said  in  this 
case,  "  It  seems  to  me  that  the  legislature,  in  framing  the 
Workmen's  Compensation  Act,  1897,  intended  to  provide 
for  the  risks  of  accident,  which  are  within  the  ordinary 
scope  of  the  particular  employment  in  which  the  work- 
man is  engaged.  No  doubt  the  Act  does  not  use  the 
expression  '  risks  incidental  to  the  employment ' ;  but 
the  interpretation  of  the  words  '  accident  arising  out  of 
and  in  the  course  of  the  employment '  appears  to  me  , 
necessarily  to  involve  the  consideration  of  the  question 

(x)  [1902]  2  K.  B.  178  ;  86  L.  T.  883 ;  18  T.  L.  E.  648. 
(y)  [1905]  2  K.  B.  154  ;  74  L.  J.  K.  B.  569 ;  93  L.  T.  330 ;  21  T.  L.  B. 
486. 

Canadian  Notes. 


The  New  Brunswick  Act,  s.  5  (b),  expressly  provides  that  the 
workman  has  no  right  to  compensation  tor  personal  injury  caused  by 
the  malicious  act  or  malicious  neglect  of  a  fellow-wprkman  with  intent 
to  cause  personal  injury.    See  Appendix,  p.  948. 
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what  risks  are  commonly  incidental  to  the  particular 
employment  in  question." 

The  point  again  arose  in  Fitzgerald  v.  Clarke  d  Son  (z), 
where  workmen,  as  a  practical  joke,  attached  a  fellow- 
workman  by  his  clothes  to  a  hoist,  and  then  hoisted  him 
some  fifty  feet  in  the  air,  when  he  fell  and  sustained 
serious  injury.  The  Court  of  Appeal  followed  its  previous 
decision  in  Armitage  v.  Lancashire  and  Yorkshire  Rail. 
Co.  {supra),  and  it  is  thought  no  one  will  question  that 
this  decision  was  right. 

The  English  decisions  on  the  point  have  been  followed 
in  Scotland  (see  infra). 

Scottish  Decisions  upon  the  Words  "Arising  out  of 
and  in  the  Course  of  the  Employment." — The  decision  of 
the  Court  of  Session  in  the  case  of  Falconer  v.  London 
and  Glasgow  Engineering  Co.  (a)  was  in  strict  accordance 
with  the  principle  on  which  the  case  of  Armitage  v. 
Lancashire  and  Yorkshire  Rail.  Co.,  supra,  was  decided. 

In  this  case  a  workman,  whilst  at  his  work,  met  with 
an  accident  caused  by  a  fellow-workman,  who  at  the  time 
was  not  engaged  in  his  work,  but  was  indulging  in  horse- 
play. It  was  held  that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  employment  of  the  workman 
who  suffered  the  injury. 

The  proper  test,  which  appears  to  have  been  applied 
by  all  the  judges  of  the  Court  of  Session,  was  this : 
Could  the  accident  be  said  to  have  arisen  from  a  risk 
incidental  to  the  employment.  In  giving  judgment,  the 
Loed  Justice  Clbek  said  :  "It  was  as  against  accidents 
incidental  to  the  special  employment  that  the  benefit  of 
this  statute  was  given."  Lord  Tkayneb  said  :  "  If  some 
servants  leave  their  work  and  indulge  in  horse-play  to 
the  injury  of  a  fellow-servant,  that  does  not  infer  liability 
on  the  employer.  It  cannot  be  said  to  be  incidental  to 
his  business,  or  one  of  the  hazards  attached  to  it." 

(z)  [1908]  2  K.  B.  796 ;  77  L.  J.  K.  B.  1018 ;  99  L.  T.  101. 
\a)  3  P.  564 ;  38  So.  L.  E.  381. 
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That  the  line  of  demarcation  between  circumstances  of 
this  kind  is  narrow  is  shown  by  the  two  cases  of  Mclntyre 
v.  Rodgers  d-  Co.  (b)  and  Win.  Baird  &  Go.  v.  Burley  (c). 

In  the  first  of  these  cases  the  applicant's  hand  was 
injured  by  the  act  of  one  of  his  fellow-workmen,  roughly 
snatching  from  him  a  brush  to  which  he  (the  fellow- 
workman)  was  entitled.  This  accident  was  held  to  have 
arisen  out  of  and  in  the  course  of  the  employment. 

In  the  second  case,  a  workman  was  trying  to  regain 
his  hutch  which  another  workman  had"  taken  from  him, 
and  was  pursuing  him  for  this  purpose  when  a  third 
workman  threw  a  handful  of  dust  at  the  pursuer,  in 
trying  to  avoid  which  he  received  injury : — Held,  that 
the  accident  did  not  arise  out  of  and  in  the  course  of 
the  employment,  but  was  due  altogether  to  the  tortious 
act  of  a  fellow-workman. 

The  principle  that  only  risks  incidental  to  the  service 
are  covered  by  the  Act,  was  followed  and  applied  in  the 
case  of  Wilson  v.  Laing  (d). 

That  it  is  the  province  of  the  employer  to  control  the 
scope  of  the  duties  of  his  workmen,  and  that  a  workman 
who  voluntarily,  and  without  necessity  undertakes  duties 
outside  the  area  limited,  places  himself  outside  the  pro- 
tection of  the  Act,  is  a  principle  recognised  in  Scotland 
as  in  England. 

The  judgment  of  the  Mastbb  op  the  Kolls  (Collins), 
in  Losh  v.  Evans  (ante,  p.  352)  on  this  point  was,  as  before 
stated,  approved  by  the  Scottish  Court  in  Goslan  v.  Gillies 
&  Co.  (ante,  p.  352),  and  has  been  repeatedly  applied. 

In  Menzies  v.  McQuibban  (e),  the  workman,  a  labourer 

(b)  6  F.  176 ;  41  Sc.  L.  B.  107. 

(c)  [1908]  S.  C.  545  ;  45  S.  L.  B.  416. 

(d)  [1909]  S.  G.  1230 ;  46  S.  L.  B.  843. 

(e)  2  F.  732 ;  37  So.  L.  B.  526.  See  also  Callaghan  v.  Maxwell,  2  F. 
420 ;  37  Sc.  L.  B.  313  ;  Leonard  v.  Baird,  3  F.  890 ;  38  So.  L.  B.  649 ; 
Devine  v.  Caledonian  Bail.  Co.,  1  F.  1105 ;  36  So.  L.  E.  877 ;  Goodlet  v. 
Caledonian  Bail.  Co.,  39  So.  L.  B.  759;  Henderson  v.  Glasgow  Corpo- 
ration, 2  F.  1127;  37  So.  L.  B.  857;  Mackenzie  v.  Coltness  Iron  Co., 
6F.  8;  41  So.  L.  E.  6. 
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in  a  steam  joinery  shop,  whose  duties  were  not  connected 
with  the  machinery,  assisted  a  machine-man  to  replace 
some  loose  belting  whilst  the  machinery  was  in  motion, 
and  in  so  doing  was  killed.  It  was  found,  as  a  fact,  that 
the  foreman  might  have  ordered  the  deceased  to  assist 
the  machine-man,  but  that  no  such  order  had  been 
given: — Held,  that  the  accident  arose  out  of  and  in  the 
course  of  the  employment. 

There  appears  to  have  been  no  question  of  an  emer- 
gency in  this  case,  and  the  decision  must  be  regarded  as 
an  extreme  one. 

Compare  with  this  case,  the  English  decisions  in  Lowe 
v.  Pearson,  ante,  p.  345,  and  Brown  v.  Scott,  ante,  p.  350. 

Compare  with  the  English  decision  of  Holness  v. 
Mackay  and  Daries,  ante,  p.  357,  the  cases  of  Todd  v. 
Caledonian  Rail.  Co.  (/) ;  Gibson  v.  Wilson  (g),  and 
Caton  v.  Summerlee  Iron  Co.,  ante,  p.  358. 

In  the  case  of  Durham  v.  Brown  Qi),  the  Court  of 
Session  had  to  consider  the  effect  upon  the  words  we 
are  considering  of  a  workman  suffering  injury  whilst 
adopting  an  unsafe  and  dangerous  way  of  doing  his 
work.  The  court  expressed  the  opinion,  that  an  accident 
to  a  workman  may  be  attributable  to  his  adopting  a 
wrong  and  dangerous  method  of  doing  work  which  could 
be  done  safely,  and  at  the  same  time  may  be  an  accident 
arising  out  of  and  in  the  course  of  the  employment 
within  the  meaning  of  s.  1  of  the  Act. 

The  Lord  President,  in  his  judgment,  says :  "  The 
fact  that  a  man  takes  a  wrong  way  to  do  his  work  does 
not  prove  that  he  is  not  at  the  time  in  course  of  doing 
it.  If  at  any  given  time  a  man  is  not  in  the  course  of 
his  employment,  this  means  that  he  has  for  the  time 
ceased  his  work  to  do  something  else  "  (i). 

(/)  1  P.  1047 ;  36  So.  L.  B.  784. 

(g)  SB1.  661;  88  So.  L.  E.  450. 

(h)  IF.  279;  36  So.  L.  B.  190. 

(i)  McNichol  v.  Spiers,  Gibb  dCo.,1  F.  604 ;  36  So.  L.  B.  428. 
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The  rule  applied  in  England  that  the  workman  who 
temporarily  does  something  entirely  for  his  own  purposes 
and  is  injured  whilst  so  doing,  has  placed  himself  outside 
the  protection  of  the  Act,  has  been  applied  in  Scotland, 
with  qualifications  very  similar  to  those  recognised  by 
the  English  decisions. 

The  following  cases  show  this  : — In  Keenan  v.  Fleming- 
ton  Coal  Co.  (j)  the  qualification  of  the  general  rule,  viz. 
that  where  the  act  done,  though  primarily  for  the  work- 
man's own  purpose,  is  part  of  the  ordinary  course  of 
service,  was  recognised.  A  miner  left  the  pit  head  to 
get  a  drink  of  water  and  was  killed  whilst  returning  by 
a  runaway  hutch  : — Held,  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment.  Compare  with  the 
English  decisions  Blovelt  v.  Sawyer,  ante,  p.  362 ;  Morris 
v.  Mayor  of  Lambeth,  ante,  p.  356.  On  the  other  hand, 
in  Powell  v.  Lancashire  Steel  Co.  (k),  where  some  boys 
improperly  got  on  to  wagons  on  the  respondents'  works, 
which  began  to  run  down  an  incline,  and  one  boy  jumped 
off,  and  in  trying  to  stop  the  wagons  was  killed,  it  was  held 
that  the  accident  did  not  arise  out  of  and  in  the  course 
of  the  employment.  In  this  case  there  was  a  finding 
of  serious  and  wilful  misconduct.  It  was  argued  that 
the  facts  disclosed  an  emergency,  but  the  court,  without 
dissenting  from  the  English  decision  of  Rees  v.  Thomas, 
ante,  p.  347,  held  that  the  emergency  was  not  an 
emergency  in  the  employer's  business,  but  one  created 
by  the  workmen  themselves,  amongst  whom  was  the 
boy  in  respect  of  whose  death  compensation  was  claimed. 
See  also  Haley  v.  United  Collieries  (I). 

In  Hendry  v.  Caledonian  Rail.  Co.  (m)  a  workman 
temporarily  left  his  work  and  crossed  the  lines  of  rail- 
way belonging  to  the  employers  to  get  information  for  a 

(j)  5  P.  164;  40  So.  L.  E.  144. 

(k)   6  ¥.  1039  ;  42  So.  L.  B.  231. 

(Z)  [1907]  S.  C.  214. 

(to)  [1907]  S.  C.  732  j  44  S,  L.  E.  584. 
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purpose  not  required  by  the  employer's  business.  Whilst 
so  doing  he  was  injured : — Held,  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  employment. 
Comp.  Reed  v.  Great  Western  Rail.  Co.,  ante,  p.  353. 

Likewise  in  Martin  v.  Fullerton  &  Go.  (n)  a  workman 
went  ashore  for  bread  at  a  time  when  he  had  been  told 
not  to  go,  and  in  returning  attempted  to  jump  from  the 
quay  on  to  the  ship,  though  a  proper  gangway  existed. 
He  fell  into  the  water  and  was  drowned: — Held,  the 
accident  was  not  one  arising  out  of  and  in  the  course  of 
the  employment. 

The  same  principle  was  applied  with  the  same  con- 
sequences in  Morrison  v.  Clyde  Navigation  Trustees  (o). 

Jackson  v.  General  Steam  Fishing  Co.,  ante,  p.  355, 
has  already  been  referred  to,  as  the  case  in  which  the 
House  of  Lords  overruled  the  decision  of  the  Court  of 
Session  and  restored  that  of  the  arbitrator. 

Emergency. — In  a  case  decided  subsequently  to  Powell 
v.  Lancashire  Steel  Co.,  supra,  the  question  of  emergency 
again  arose,  and  the  Court  of  Session  followed  the  English 
reasoning  in  Rees  v.  Thomas,  ante,  p.  347.  London  and 
Edinburgh  Shipping  Co.  v.  Broivn  (p). 

A  workman  was  suffocated  by  carbonic  acid  gas  whilst 
attempting  to  rescue  a  fellow-workman  from  the  fumes 
of  such  gas  : — Held,  that  the  accident  arose  out  of  and 
in  the  course  of  the  employment. 

In  this  case  there  was  an  emergency  arising  in  the 
employer's  business,  and  in  attempting  the  rescue  the 
workman  was  acting  in  his  employer's  interest,  as  well 
as  in  the  interests  of  humanity. 

If  the  workman  steps  out  of  the  sphere  of  his  duties 

to  oblige  a  fellow-workman,  when  no  circumstances  of 

emergency  exist,  he  generally  loses  the  protection  of  the 

Act.    This  is  shown  by  the  case  of  Mc Allan  v.  Perthshire 

(n)   [1908]  S.  0. 1030 ;  45  S.  L.  E.  812. 
(o)  [1909]  S.  0.  59 ;  46  S.  L.  B.  40. 
{p)  7  F.  488. 
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County  Council,  Western  District  (q).  It  was  the  duty 
of  an  engine-man  in  charge  of  a  steam  roller  to  fire  his 
engine  for  the  purpose  of  getting  up  steam  by  7  a.m. 
Temporary  sleeping  accommodation  was  provided  for 
him  near  his  work,  but  on  one  occasion,  expecting  to  be 
late,  he  arranged  with  a  surface-man,  whose  duties  had 
no  reference  to  the  engine  and  boiler,  to  undertake  the 
firing  up  of  the  engine  for  him.  Whilst  doing  so  the 
surface-man  was  injured: — Held,  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  employment. 
See  also  Goslan  v.  Gillies  &  Co.  (r). 

A  striking  illustration  of  the  necessity  for  the  emergency 
occurring  in  relation  to  the  employer's  business  is  afforded 
by  the  case  of  Mullen  v.  T).  Y.  Steivart  &  Co.  (s),  where 
a  workman  sustained  injury  whilst,  at  great  peril  to 
himself,  rescuing  a  fellow-workman  from  almost  certain  I 
death : — Held,  that  the  accident  did  not  arise  out  of  the 
employment,  as  the  risk  to  which  the  fellow-workman 
was  exposed  arose  under  circumstances  which  could  not 
have  created  any  liability  on  the  part  of  the  employers, 
even  though  the  anticipated  death  or  injury  had  not 
been  averted. 

Onus  of  Proof. — The  principle  propounded  in  the 
Scottish  decisions  as  to  onus  of  proof  resting  on  the 
applicant,  is  the  same  as  that  which  has  always  been 
declared  in  England.  The  general  application  of  the  rule 
appears  in  such  cases  as  O'Brien  v.  Star  Line,  Limited  (t), 
and  Carrick  or  Miller  v.  The  North  British  Locomotive 
Co.,  Limited  (u).  In  the  former  case  a  seaman  returned 
to  his  ship  intoxicated,  and  was  found  next  morning  at 
the  bottom  of  one  of  the  holds  of  the  ship.  In  the 
second  case  a  workman   was   found   dead  in  a  place 

(2)  8  P.  783  ;  43  So.  L.  E.  592. 
(r)  44  So.  L.  R.  71. 
(s)  [1908]  S.  0.  991 ;  45  S.  L.  R.  729. 
(t)   [1908]  S.  0.  1258 ;  45  S.  L.  B.  935. 
(u)   [1909]  S.  C.  698;  46  S.  L.  B.  755. 
B.L.  2  B 
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where  he  had  no  business  to  be,  and  no  evidence  was 
produced  as  to  how  he  got  there.  In  both  cases  the 
applicant  failed  on  the  ground  that  he  had  not  dis- 
charged the  onus  of  proof. 

Note. — It  was  held  in  the  latter  of  these  cases  that 
there  was  no  power  in  the  Appeal  Court  to  remit 
the  case  to  the  arbitrator  to  enable  fresh  evidence 
to  be  obtained. 

A  case  where,  although  the  circumstances  attending 
the  accident  were  left  in  doubt,  the  inference  favourable 
to  the  applicant,  drawn  by  the  arbitrator,  was  held  on 
appeal  to  be  an  inference  which  the  facts  proved  were 
capable  of  supporting,  is  that  of  Mackinnon  v.  Whitecross 
or  Miller  (v).  An  engineer  on  a  steam  tug  which  was 
lying  moored  to  a  barge,  which  was  moored  to  a  jetty, 
at  5  a.m.  on  a  certain  morning  was  seen  in  his  bunk. 
An  hour  later  it  was  discovered  he  had  disappeared.  He 
was  subsequently  found  drowned  near  where  the  tug  had 
been  moored,  having  on  him  his  sleeping  clothes.  He 
was  a  man  of  cheerful  disposition  and  steady  habits. 
He  was  unable  to  swim.  The  arbitrator  drew  the 
inference  that  he  had  come  on  deck,  and  accidentally 
fallen  off  and  been  drowned,  and,  as  stated  above,  this 
finding  was  supported  (x). 

The  circumstances  surrounding  the  unexplained  death 
of  a  workman  may  be  sufficient  to  shift  the  onus  of 
proof  from  the  applicant  upon  the  employer. 

Thus  in  Grant  v.  Glasgow  and  South  Western  Rail. 
Co.  (y)  a  railway  policeman  was  found  dead  on  some 
sidings  of  the  railway,  and  there  was  no  evidence  as  to 
how  he  came  to  be  there : — Held,  that  it  being  the  duty 
of  a,  policeman  to  protect  his  employer's  premises  and 
property,  it  might  be  his  duty  to  be  on  any  part  of  the 

(v)  [1909]  S.  0.  373 ;  46  S.  L.  B.  299. 

(x)  The  judgment  of  the  Lobd  President  (Lord  Dunbdin)  in  this,  as 
in  many  other  oases  under  the  Act,  deals  with  the  facts  and  arguments 
in  a  most  masterly  way.    They  are  all  well  worthy  of  careful  perusal. 

(y)  [1908]  S.  C.  187 ;  45  S.  L.  E.  128. 
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property  at  any  time  and  for  purposes  only  known  to 
himself.  The  onus  was  consequently  shifted  from  the 
applicant  to  the  employer,  and  the  employer  not  heing 
able  to  show  that  the  man  was  wrongfully  where  he  was 
at  the  time  of  the  accident,  the  applicant  was  entitled  to 
succeed. 

Other  Scottish  Decisions. — Although  the  Scottish 
Court  has  recognised  that  protection  may  continue  after 
the  actual  work  has  ceased,  and  whilst  the  workman 
is  in  the  course  of  quitting  the  premises;  yet  where 
a  workman  left  his  work  by  an  unauthorised  route 
for  the  purpose  of  taking  a  short  cut  home,  it  was  held 
the  accident  did  not  arise  out  of  and  in  the  course  of 
the  employment  (Haley  v.  United  Collieries,  Limited  (z) ). 
Comp.  the  English  decisions  in  Holmes  v.  Great 
Northern  Rail.  Co.,  ante,  p.  358,  Sharp  v.  Johnson,  ante, 
p.  360,  Gane  v.  Norton  Hill  Colliery  Co.,  ante,  p.  351. 

The  incapacity  for  work  must  result  from  the  accident, 
but  the  accident  may  be  the  causa  causae  of  the  in- 
capacity as  well  as  the  causa  causans.  In  Malone  v. 
Cayzer  Irvine  &  Co.  (a)  a  workman  was  rendered  almost 
blind  as  the  direct  effect  of  an  accident.  Subsequently 
it  was  alleged  in  consequence  of  his  physical  condition 
his  nervous  system  broke  down,  he  became  deranged  in 
mind,  and  committed  suicide.  Held,  that  these  facts, 
if  proved,  would  establish  a  personal  injury  by  accident 
resulting  in  death,  and  arising  out  of  and  in  the  course 
of  the  employment. 

If  incapacity  for  work  is  in  fact  occasioned  by  the 
accident,  it  is  immaterial  that  a  similar  accident  would 
not  have  incapacitated  a  stronger  or  more  perfect  man. 
This  is  shown  by  the  case  of  Lee  v.  Wm.  Baird  &  Co.  (b) , 
where  a  miner  already  suffering  from  nystagmus  in  one 

(s)  [1907]  S.  C.  214 ;  44  S.  L.  E.  193. 
(a)  [1908]  S.  C.  479 ;  45  S.  L.  E.  351. 
(6)  [1908]  S.  C.  905 ;  45  S.  L.  E.  717. 
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eye  got  serious  injury  to  the  other.  The  arbitrator 
found  that  the  injured  eye  had  recovered  so  far  as  it 
ever  would,  and  that  if  the  workman  had  not  suffered 
from  nystagmus  of  the  other  eye  he  would  be  able  to 
work.  He  therefore  refused  compensation.  Held,  that 
his  decision  was  wrong.  The  incapacity  in  such  circum- 
stances must  be  held  to  have  arisen  out  of  the  accident. 

Irish  Decisions  upon  the  words  "  arising  out  of  and 
in  the  course  of  the  Employment." — Several  decisions 
have  been  pronounced  upon  these  words  by  the  High 
Court,  or  the  Court  of  Appeal  in  Ireland. 

The  meaning  of  "  course  of  the  employment "  has 
been  construed  liberally.  Thus  in  Nelson  v.  Belfast 
Corporation  (c),  a  workman  had  gone  to  the  corporation 
offices  to  get  his  wages  and  was  returning  to  work  by  a 
public  tramcar.  In  getting  off  the  car  he  was  injured. 
Held,  that  the  injury  arose  out  of  and  in  the  course  of 
the  employment.  [In  the  author's  opinion  this  decision 
is  somewhat  doubtful.] 

In  McKee  v.  Great  Northern  Bail.  Co.  (d),  the  work- 
man was  leaving  his  employer's  premises  by  a  short  cut, 
which  route  was  not  authorised  but  was  used  by  a 
number  of  the  workmen : — Held,  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment.  Comp. 
Haley  v.  United  Collieries,  Limited,  ante,  p.  371,  with 
which  this  decision  seems  in  direct  conflict. 

The  decision  in  Kelly  v.  Kerry  County  Council  (e),  that 
where  a  workman  engaged  in  ordinary  work  which  sub- 
jected him  to  no  special  risk,  was  struck  by  lightning, 
was  not  injured  by  accident  arising  out  of  his  employ- 
ment, is  in  accordance  with  the  opinion  before  expressed. 
See  ante,  p.  338. 

The  case  of  Collins  v.  Collins  (f)  was  a  very  peculiar 
one,  but  decided  on  the  principle  that  the  employer  is 

(c)  42  Ir.  L.  T.  223.  (d)  42  Ir.  L.  T.  132. 

(e)  42  Ir.  L,  T,  23.  (/)  [1907]  Ir.  L.  T.  104. 
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not  responsible  for  injury  caused  by  a  wilfully  tortious 
act.  Work  undertaken  and  being  carried  out  by  a 
contractor  was  wantonly  interfered  with  and  damaged  by 
the  tortious  act  of  some  fishermen.  These  men  being 
asked  to  pay  for  the  damage  they  had  caused  they 
refused,  and  something  like  a  riot  arose.  The  contractor 
was  struck,  and  "  A.,"  one  of  his  workmen,  came  to  his 
assistance.  "  A."  was  stabbed  by  one  of  the  fishermen, 
and  died.  Held,  that  the  death  was  not  caused  by  accident 
arising  out  of  and  in  the  course  of  the  employment. 

It  is  believed  that  though  this  decison  may  be  right, 
it  does  not  show  that  in  all  circumstances  a  workman 
who  is  assaulted  whilst  defending  his  employer's 
property,  or  even  the  employer  himself,  necessarily  loses 
the  protection  of  the  Act. 

Consult  also  Clifford  v.  Joy  (g),  and  Murphy  V. 
Berwick  (h). 

Principles  Deducible   from  the    foregoing   Cases. — 

From  the  foregoing  cases,  decided  upon  the  words 
"  arising  out  of  and  in  the  course  of  the  employment," 
the  following  principles  may  be  deduced : 

1.  That  the  onus  of  proving  both  that  the  accident 

arose  out  of,  and  in  the  course  of  the  employment, 
rests  upon  the  applicant. 

2.  That  the  accident  does  not  arise  out  of  and  in  the 

course  of  the  employment,  if  it  is  caused  by  the 
workman  doing  something  entirely  for  his  own 
purposes ;  or 

3.  The  same  result  follows  when  the  workman  does 

something  which  is  no  part  of  his  duty  towards 
his  employer,  and  which  he  has  no  reasonable 
grounds  for  thinking  it  was  his  duty  to  do. 

4.  The  accident  may  arise  out  of  and  in  the  course 

of  the  employment,  if  the  act  which  occasioned 

(g)  43  Ir.  L.  T.  193  ;  32  Butterworths'  G.  0.  32. 
(h)  43  Ir.  L.  T.  126 ;  62  Butterworths'  C.  C.  103. 


7k 
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it,  although  not  strictly  in  the  scope  of  the  work- 
man's employment,  is  done  upon  an  emergency. 

5.  It  may  be  said  to  arise  out  of  the  employment  if,  it 

being  the  workman's  duty  to  do  the  act,  the  accident 
arises  from  his  doing  it  in  an  improper  manner. 

6.  It  may  arise  out  of  and  in  the  course  of  the  employ- 

ment, if  occurring  on  the  employer's  premises, 
when  the  workman  has  not  actually  commenced 
his  work,  or  after  he  has  finished. 

7.  It  may  arise  out  of  and  in  the  course  of  the  employ- 

ment, if,  the  workman's  duties  not  being  clearly 
defined,  he  may  reasonably  have  thought  it  a 
duty  to  do  the  thing  in  the  course  of  which  the 
accident  occurred. 

8.  It  does  not  arise  out  of  and  in  the  course  of  the 

employment,  if  occasioned  by  the  wilfully  tortious 
act  of  a  fellow-servant*  when  the  risk  of  such  an 
act  cannot  be  said  to  be  one  of  the  risks  incidental 
to  the  service. 

9.  It  may  arise  out  of  and  in  the  course  of  the  employ- 

ment if,  though  occasioned  tortiously,  even 
wilfully,  by  the  act  of  a  third  party,  the  risk  of 
injury  from  such  acts  is  found  to  be  one  of  the 
risks  incidental  to  the  employment. 

Locality— How  far  Material.— By  the  Workmen's 
Compensation  Act,  1897,  s.  1,  it  was  necessary  that  the 
employment  should  be  "  on,  or  in,  or  about "  the  works 
of  the  undertaker. 

The  words  were  held  to  refer  to  locality,  and  restricted, 
in  a  very  real  way,  the  liability  of  the  employer,  con- 
fining it  to  such  accidents  as  happened  on,  or  in,  the 
premises  where  the  business  of  the  employer  was  carried 
on,  or  at  places  in  close  contiguity  thereto. 

Several  attempts  were  made  to  induce  the  courts  to 
construe  the  words  "on,  in,  or  about,"  as  applying  to 
the  description  of  work  mentioned,  and  thus  including 
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the  business  carried  on  instead  of  the  place  where  it  was 
carried  on.  These  attempts  were  unsuccessful,  for  as 
early  as  the  year  1899,  in  the  case  of  Powell  v.  Brown  (i), 
the  court  declared  its  view  that  the  words  must  refer  to 
locality,  and  locality  only. 

That  this  interpretation  was  correct,  and  was  the 
intention  of  the  legislature,  was  apparent  from  the 
wording  of  s.  7  (3)  of  the  Act,  which  declared  that 
"A  workman  employed  in  a  factory  which  is  a  ship- 
building yard  shall  not  be  excluded  from  this  Act  by 
reason  only  that  the  accident  arose  outside  the  yard  in 
the  course  of  his  work  upon  a  vessel  in  any  dock,  river, 
or  tidal  water  near  the  yard." 

The  meaning  placed  on  the  words  in  Powell  v.  Brown, 
supra,  was  never  departed  from,  and  the  question  which 
arose,  in  many  subsequent  cases,  always  was,  did  the 
accident,  out  of  which  the  claim  arose,  occur  sufficiently 
near  the  premises  of  the  employer  to  justify  the  arbitrator 
in  saying  that  it  occurred  "about"  his  premises.  See 
these  cases,  infra  (k). 

The  question  eventually  reached  the  House  of  Lords 
in  the  case  of  Back  v.  Dick  Kerr  &  Co.  (I).  The  House 
affirmed  the  view  of  the  Court  of  Appeal  that  the  words 
referred  to  locality. 

Both  the  Scottish  and  Irish  Courts  placed  the  same 
construction  upon  the  words  "  on,  or  in,  or  about,"  that 
was  given  to  them  by  the  English  courts.   See  infra  (m). 

(i)  [1899]  1 Q.  B.  157 ;  68  L.  J.  Q.  B.  151 ;  79  L.  T.  631 ;  15  T.  L.  R.  65. 

(k)  Lowth  v.  Ibbotson,  [1899]  1  Q.  B.  1003 ;  68  L.  J.  Q.  B.  465 
80  L.  T.  341 ;  15  T.  L.  R.  264 ;  Chambers  v.  Whitehaven  Harbour  Com- 
missioners, [1899]  2  Q.  B.  132 ;   68  L.  J.  Q.  B.  740 ;    80  L.  T.  586 

15  T.  L.  B.  341 ;  Venn  v.  Miller,  [1900]  1  Q.  B.  788 ;  69  L.  J.  Q.  B.  439 

16  T.  L.  R.  265 ;  PatUson  v.  White,  20  T.  L.  B.  775  ;  Spacey  v.  Dowlais 
Gas  and  Coke  Co.,  Limited,  [1905]  2  K.  B.  879 ;  75  L.  J.  K.  B.  5 ;  93 
L.  T.  685  ;  22  T.  L.  R.  29. 

(I)  [1906]  A.  C.  325  ;  75  L.  J.  K.  B.  569;  94  L.  T.  802;  22  T.  L,  R.  548. 

(m)  Scottish  decisions :  Bell  and  Svme  v.  Whitton,  1  P.  942 ;  36  Sc.  L.  R. 
754;  Devinev.  Caledonian  Bail.  Co.,  IP.  1105  ;  36  Sc.  L.  R.  877  ;  Laing 
v.  Young,  3  P.  31 ;  38  Sc.  L.  R.  29 ;  Strain  v.  Sloan,  3  P.  663 ;  38 
Sc.  L.  R,  475 ;  Kent  v.  Porter,  38  Sc.  L.  R.  482 ;  Monaghan  v.  United 
Collieries,  3  P.  149 ;  38  Sc.  L.  R.  92 ;  Bathgate  v.  Caledonian  Bail.  Co., 
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Locality  Immaterial  under  the  present  Act. — Under 
the  Workmen's  Compensation  Act,  1906,  the  locality 
where  the  accident  takes  place  is  immaterial  if  the 
workman  is,  at  the  time  of  its  occurrence,  engaged  in 
the  employer's  business,  so  that  the  accident  can  be  said 
to  arise  out  of  and  in  the  course  of  the  employment. 

Exception  under  Section  i. — The  only  exception  to  the 
rule  that  locality  is  immaterial  arises  under  s.  4  of  the 
Act,  the  section  which  makes  the  principal  liable  to  pay 
compensation  to  the  workmen  of  his  contractors.  In  , 
this  case  the  Act  declares  (s.  4  (4) )  that — "  This  section 
shall  not  apply  in  any  case  where  the  accident  occurred 
elsewhere  than  on,  or  in,  or  about  premises  on  which 
the  principal  has  undertaken  to  execute  the  work  or 
which  are  otherwise  under  his  control  or  management." 

The  reason  for  the  exception  is  obvious,  for  otherwise 
the  principal  would  be  liable  to  pay  compensation  to  the 
workman  of  his  contractor,  whenever  it  could  be  shown 
that  the  workman  was  engaged  on  work  necessary  to  the 
work  undertaken  by  the  principal,  although  at  the  time 
of  the  accident  he  was  working  on  the  premises  and 
under  the  control  of  his  own  employer.  See  Andrews 
v.  Andrews  and  Mears  (n). 

Although,  as  stated,  the  locality  where  the  casualty 
takes  place  is  not,  as  it  formerly  was,  a  test  of  liability, 
it  may  still,  in  many  cases,  have  to  be  considered  in 
deciding  the  question  whether  or  not  the  accident  can 
properly  be  said  to  have  arisen  out  of  and  in  the  course 
of  the  employment. 

As  a  claimant  for  compensation  has  in  every  case  to 
bring  himself  within  the  Act,  he  will  have  to  show, 

4  P.  313 ;  39  So.  L.  B.  246 ;  Mooney  v.  Edinburgh  Tramways  Co.,  4  P. 
390;   88  So.  L.  E.  260;  Ferguson  v.  Barclay,  Sons'd  Co.,  5  P.  105; 
40  So.  L.  B.  58 ;  Mackenzie  v.  Coltness  Iron  Co.,  6  P.  8 ;  41  So.  L.  E.  6, 
Irish  decisions :  Cosgrove  v.  Anglo-American  Oil  Co.,  34  Ir.  L.  T.  E.  56 
McAdam  v..  Harvey,  I.  E.  [1908]  2  K.  B.  511. 

(»)  [1908]  2  K.  B.  567 ;  77  L.  J.  K.  B.  974 ;  99  L.  T.  214 ;  24  T.  L.  E. 
709. 
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wherever  the  accident  occurred,  that  it  arose  out  of  the 
employment,  and  whilst  he  occupied  the  relation  of 
workman  towards  the  person  on  whom  the  claim  is 
made.  This  may  be,  in  some  cases,  more  difficult  to 
establish  when  the  accident  has  occurred  off  the  em- 
ployer's premises. 

Coming  to  and  going  from  Work.— It  is  believed  that 
it  will  not  be  sufficient  for  a  workman  to  prove  that  he 
was  engaged  in  some  work  or  duty,  necessarily  prelimi- 
nary to,  or  consequent  upon,  the  duties  owed  to  his 
employer,  at  all  events  where  the  choice  of  time  and 
method  is  in  his  own  hands,  e.g.  it  is  generally  a  pre- 
liminary to  entering  on  work  that  the  workman  has  to 
travel  to  the  place  where  the  work  is  to  be  done. 

In  one  sense,  it  may  be  said  to  be  a  part  of  his  duty 
to  get  to  such  place,  but  if  his  method  of  travelling  is 
not  controlled  by  the  employer,  if  he  is  a  free  agent, 
it  is  thought  this  qualified  duty  is  not  sufficient  to  raise, 
at  the  time,  the  relation  of  employer  and  workman. 

The  same  may  be  said  with  respect  to  the  time 
occupied  in  returning  home  from  work,  and  of  intervals 
allowed  for  meals  when  spent  off  the  employer's  premises. 

The  cases  decided  under  the  Act  of  1897  will  be  very 
relevant  in  settling  such  points  where  the  relation  of 
employer  and  workman  exists  for  short  intermittent 
periods ;  and  see  now  the  decisions  under  the  Act  of 
1906,  ante,  pp.  357—362. 

Even  where  the  employer  directs  the  workman  in 
respect  of  the  way  and  means  by  which  he  shall  travel 
to  or  leave  the  work,  care  must  be  taken  to  see  that  this 
is  a  direction  in  the  nature  of  a  command,  and  not  mere 
suggestion  or  advice.  The  distinction  between  advice 
and  the  exercise  of  authority  is  shown  by  such  cases  as 
Holness  v.  Mackay  and  Davies,  ante,  p.  357,  and  Holmes 
v.  Great  Northern  Bail.  Co.,  ante,  p.  358.  In  the  former 
of  these  cases,  the  workman  was  told  by  the  employer 
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the  route  to  take  to  arrive  at  his  work,  but  this  was  mere 
information  or  advice,  and  did  not  import  a  relation  of 
employer  and  workman  whilst  the  workman  was  so 
occupied.  In  the  latter  case,  the  workman  was  ordered 
by  the  company  to  come  to  the  place  where  the  work 
was  situate  by  one  of  their  trains  and  to  present  himself 
at  the  station  at  a  time  fixed  by  the  company,  and  to 
travel  by  a  train  selected  by  them.  These  circumstances 
were  held  sufficient  to  create  the  relation  of  master  and 
workman  during  the  time  the  journey  was  being  performed. 

Again,  in  the  case  of  Davies  v.  Rhymney  Iron  Co., 
ante,  p.  358,  a  convenient  way  for  leaving  the  work  was 
provided  by  the  employers,  but  it  was  optional  with  the 
workmen  to  make  use  of  such  means ;  no  authority  or 
control  was  exercised  over  them  in  this  respect,  and 
consequently  during  the  time  the  means  so  offered  were 
accepted,  no  responsibility  rested  on  the  employers,  but 
it  is  now  necessary  to  compare  with  these  cases  the 
decisions  in  Cremins  v.  Guest,  Keen  &  Nettlefold;  Whit- 
bread  v.  Arnold,  ante,  p.  361,  and  Nolan  v.  Porter  dt  Sons, 
ante,  p.  362. 

With  regard  to  intervals  in  the  course  of  the  service, 
the  judgment  of  Mathew,  L.J.  (though  a  dissenting 
judgment),  in  Benson  v.  Lancashire  and  Yorkshire  Rail. 
Co.,  ante,  p.  344,  may  be  considered.  There  the 
Lord  Justice  says  (p.  251)  :  "I  do  not  think 
the  protection  given  by  the  Act  can  be  confined  to  the 
time  during  which  a  workman  is  actually  engaged  in 
manual  labour,  and  that  he  would  not  be  protected 
during  the  intervals  of  leisure  which  may  occur  in  the 
course  of  his  daily  employment.  The  workman  is  not  a 
machine,  and  must  be  treated  as  likely  to  act  as  work- 
men ordinarily  would  during  such  intervals ;  and  as 
regards  any  reasonable  use  which,  while  on  the  employer's 
premises,  he  may  make  of  moments  when  he  is  not 
actually  working,  I  must  not  be  supposed  to  say  that  he 
would  be  thereby  deprived  of  the  protection  of  the  Act." 


(    379    ) 


CHAPTER  IV. 


THE   PEESONS    ENTITLED    TO   KECEIVE   COM- 
PENSATION. 

Persons  Entitled  to  Eeceive  Compensation. 

(a)   The  Injured  Workman. 

In  respect  of  all  non-fatal  injuries,  it  is  the  injured  work- 
man himself  who  is  entitled  to  the  compensation.  See 
meaning  of  "  workman,"  ante,  pp.  272 — 305. 

If  the  workman  is  under  no  disability,  he  may,  by 
agreement,  and  without  arbitration  proceedings,  settle 
the  amount  of  the  weekly  payment  which  he  is  to 
receive. 

Whether  he  can  before  the  expiration  of  six  months 
agree  that  his  weekly  payments  shall  be  redeemed  by  pay- 
ment of  a  lump  sum  of  money  is  rather  doubtful.  It  may 
well  be  argued  that  the  primary  intention  of  the  Act  was 
that  an  injured  workman  should,  during  incapacity,  have 
a  weekly  payment,  a  proportion  of  his  former  wages, 
with  which  to  maintain  himself  and  often  his  family. 
The  right  given  to  the  employer  to  redeem  by  clause  17 
of  the  First  Schedule  to  the  Act,  was,  it  is  thought,  to 
enable  him  to  get  rid,  after  a  reasonable  time,  of  an 
obligation  which  would  otherwise  rest  upon  him  for  a  long 
time.  The  provision  seems  entirely  in  his  interest.  The 
proviso  at  the  end  of  clause  17,  supra,  says  this  clause  is 
not  to  be  construed  as  preventing  agreements  being  made 
for  the  redemption  of  a  weekly  payment  by  a  lump  sum. 
This  is  true,  but  the  statute  throughout,  when  it  speaks 
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of  redemption,  seems  to  refer  to  redemption  after  six 
months,  and  by  its  very  terms  the  compensation  is  to  be 
a  weekly  payment  during  incapacity  (Sched.  1  (11)  (b) ). 

Further,  the  Act  now  requires  that  a  memorandum  of 
an  agreement  for  redemption  of  a  weekly  payment  must 
be  registered  in  the  county  court,  and  gives  the  registrar 
power  to  refuse  registration  if  he  thinks  the  sum  is 
inadequate  or  the  agreement  improperly  obtained.  Again, 
the  compensation  is  payable  not  only  to  the  injured  man, 
but  in  case  of  death  to  his  dependants.  The  right  of 
the  dependants  is  an  independent  right.  Though  the 
weekly  payments  made  to  the  workman,  or  a  sum  paid 
in  redemption  of  them,  must  be  deducted  from  the 
compensation  payable  to  the  dependants,  may  it  not  be 
said  to  have  been  the  intention  that  this  should  be 
secured  to  them,  subject  only  to  the  employer's  statutory 
right  of  redemption?  All  this  seems  to  point  to  the 
only  redemption  referred  to  in  the  Act,  viz.  redemption 
after  payment  of  compensation  for  six  months. 

On  the  other  hand,  there  is  nothing  in  express  terms 
taking  away  the  right  of  a  person,  sui  juris,  to  compromise 
a  benefit  to  which  he  is  entitled  by  the  statute,  and 
at  present  consequently  the  question  must  be  regarded  as 
unsettled. 

The  compensation,  if  paid  under  an  agreement  or 
award,  must,  unless  paid  into  court,  be  paid  on  the 
receipt  of  the  workman  himself  (Sched.  2  (14) ). 

Workman  under  Legal  Disability. — Where  the  pay- 
ment is  a  weekly  payment  of  compensation  to  a  person 
under  any  legal  disability,  a  county  court  may,  on  appli- 
cation, in  accordance  with  the  rules,  order  that  the  weekly 
payment  during  disability  be  paid  into  court,  to  be  dealt 
with  in  the  same  way  as  money  paid  into  court  in  case  of 
death  (Sched.  1  (7)). 

This  application  may  be  made  either  by  the  person 
liable  to  make  such,  payment  or  by,  or  on  behalf  of,  the 
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person  entitled  to  such  payment  (W.  C.  E.  57  (1) ;  see 
Form  54). 

If  the  payment  is  awarded  by  the  judge,  the  application 
may  be  made  at,  or  immediately  after,  the  hearing  of  the 
proceedings  (W.  C.  E.  57  (2) ). 

In  any  other  case  such  an  application  may  be  made 
either  in  or  out  of  court,  on  notice  in  writing  served  on 
the  other  party  or  his  solicitor  five  days  before  the  hearing 
of  the  application,  unless  the  judge  or  registrar  gives 
leave  for  shorter  notice.  The  provisions  of  W.  C.  E.  48, 
are  to  apply  (ib.  (3) ). 

Weekly  payments  paid  into  court  are  to  be  paid  out 
by  the  registrar,  or  otherwise  applied  for  the  benefit  of 
such  person  as  the  judge  may  direct,  in  the  same  manner 
as  money  paid  into  court  in  case  of  death,  under  W.  C.  E. 
56  (ib.  (4) ). 

Workman  who  Ceases  to  Beside  in  United  Kingdom. 

— If  a  workman  receiving  weekly  payments  of  compen- 
sation ceases  to  reside  in  the  United  Kingdom,  he 
thereupon  ceases  to  be  entitled  to  receive  such  payments, 
unless  the  medical  referee  certifies  that  the  incapacity 
resulting  from  the  injury  is  likely  to  be  of  a  permanent 
nature  (Sched.  1.  (18) ). 

Where  a  workman  intends  to  cease  to  reside  in  the 
United  Kingdom,  and  wishes  to  reserve  his  right  to 
compensation  under  Sched.  1  (18),  on  the  ground  that 
the  incapacity  is  of  a  permanent  nature,  he  must  apply 
to  the  registrar,  under  W.  C.  E.  60  (a),  to  refer  this  question 
to  a  medical  referee.    For  application  form,  see  Form  56a. 

The  application  must  be  accompanied  by  the  copy  of 
the  report  of  a  medical  practitioner  selected  by  the 
workman  who  has  examined  the  workman  on  his  appli- 
cation. This  report  must  set  out  the  nature  of  the 
incapacity  alleged  to  be  the  result  of  the  injury  (W.  C.  E. 

(a)  Eule  60,  which  regulates  such  applications,  has  been  amended  by 
the  W.  0.  Rules,  1908,  and  the  forms  somewhat  varied. 
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1908,  rr.  60 — 8),  and  a  copy  of  the  application  and  report 
must  be  served  on  the  employer  or  his  solicitor.  The 
employer  may  thereupon  require  the  workman  to  be 
examined  by  a  medical  practitioner  provided  and  paid  by 
him,  in  accordance  with  paragraph  14  of  the  First 
Schedule  to  the  Act.  In  this  case  he  must,  before  the 
hearing,  furnish  a  copy  of  the  report  to  the  workman, 
and  file  one  for  the  medical  referee  (W.  C.  E.,  1908, 
r.  60(4)). 

Either  the  employer  or  the  workman  may,  before  or  at 
the  hearing,  submit  statements  in  writing  to  the  registrar 
with  copies  thereof  for  the  medical  referee  (ib.  (4)  (a) ). 
The  registrar  must  refer  the  matter  to  the  medical 
referee  (  Form  57a)  if  he  is  satisfied  of  the  bond  fides 
of  the  application. 

If  he  refuses  the  application,  he  must,  on  the  appli- 
cant's request,  refer  the  matter  to  the  judge. 

If  the  order  is  made,  an  order  must  also  be  made  for 
the  workman  to  submit  himself  for  examination  to  a 
medical  referee  as  under  Order  54,  rr.  3 — 6  (ib.  5).  Copies 
of  any  statements  in  writing  made  as  above  must  be 
forwarded  to  the  medical  referee  (ib.  (6)  (a) ) . 

The  medical  referee  must  report  to  the  registrar  as  to 
the  nature  and  cause  of  the  incapacity,  and  whether  the 
same  is  total  or  partial,  in  Form  51,  and  the  registrar 
proceeds  according  to  r.  54  (8). 

If  the  medical  referee  certifies  that  the  incapacity  is 
likely  to  be  permanent,  the  registrar  must,  on  applica- 
tion, furnish  to  the  workman  a  sealed  copy  certified  in 
his  own  handwriting  of  such  certificate,  and  a  copy 
sealed  and  certified  in  the  same  way  of  the  award  or 
document  under  which  the  compensation  is  due,  also  a 
certificate  of  identity  in  Form  58a  and  the  necessary 
notice  and  forms  (Forms  59 — 61)  enabling  the  workman, 
when  residing  abroad,  to  obtain  the  compensation 
(r.  60  (8) ). 

The  registrar  must    procure    from  the  workman   a 
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specimen    of    his    signature,    and  file    the    same    for 
reference. 

Eule  60,  clauses  (9)— (13),  of  W.  C.  R.  prescribe  the 
steps  to  be  taken  and  forms  to  be  used  (see  Forms 
61 — 63)  by  the  workman,  when  abroad,  for  the  purpose 
of  obtaining  the  compensation. 

In  Case  of  Death. — The  persons  entitled  to  receive 
compensation  where  the  injury  results  in  death  are  : 

(a)  The  legal  personal  representative  of  the  deceased 

workman  (s.  13). 

(b)  His  dependants  (ib.). 

(c)  The  person  to  whom  the  medical  attendance  and 

burial  are  due  (ib. ;  Sched.  1  (5)). 

(a)  As  in  all  cases  the  compensation  payable  to  depen- 
dants in  case  of  death,  unless  otherwise  ordered,  is  to  be 
paid  into  court  (Sched.  1  (5) ) ;  the  only  compensation 
which  the  legal  personal  representative  can  now  receive 
is  the  sum,  not  exceeding  £10,  for  medical  attendance 
and  burial  under  Sched.  1  (1)  (a)  (hi.).     Form  53. 

(b)  Dependants,  Who  are?— '"Dependants' means 
such  of  the  members  of  the  workman's  family  as  were 
wholly  or  in  part  dependent  upon  the  earnings  of  the 
workman  at  the  time  of  his  death,  or  would  but  for  the 
incapacity  due  to  the  accident  have  been  so  dependent, 
and  where  the  workman,  being  the  parent  or  grandparent 
of  an  illegitimate  child,  leaves  such  a  child  so  dependent 
upon  his  earnings,  or,  being  an  illegitimate  child,  leaves 
a  parent  or  grandparent  so  dependent  upon  his  earnings, 
shall  include  such  an  illegitimate  child  and  parent  or 
grandparent  respectively"  (s.  13). 

" '  Member  of  a  family '  means  wife  or  husband, 
father,  mother,  grandfather,  grandmother,  step-father, 
step-mother,  son,  daughter,  grandson,  granddaughter, 
step-son,  step-daughter,  brother,  sister,  half-brother, 
half-sister  "  (ib.). 
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Under  the  Act  of  1897  the  persons  entitled  to  receive 
compensation,  as  dependants,  in  England  and  Ireland 
were  the  relatives  named  in  Lord  Campbell's  Act  (9  & 
10  Vict.  c.  93),  as  amended  by  27  &  28  Vict.  c.  95  (229). 
See  ante,  Chap.  VI.,  p.  180. 

These  statutes  did  not  include  brother  or  sister,  or 
half-brother  or  half-sister,  or  an  illegitimate  child  or  the 
parents  or  grandparents  of  such  a  child. 

In  Scotland  the  only  persons  who  could  sue  under  the 
Act  of  1897  were  such  relatives  of  the  deceased  as  by  the 
law  of  Scotland  were  entitled  to  sue  for  solatium  for 
the  death  of  their  near  relative  {ante,  p.  194). 

By  the  present  Act,  the  dependants  entitled  to  sue  are 
the  same  throughout  the  whole  of  the  United  Kingdom. 

"  Any  reference  to  a  workman  who  has  been  injured 
shall,  where  the  workman  is  dead,  include  a  reference 
to  his  legal  personal  representative  or  to  his  dependants 
or  other  person  to  whom  or  for  whose  benefit  compensa- 
tion is  payable  "  (s.  13). 

No  doubt  the  intention  of  this  somewhat  crude  clause 
is  that  where  death  has  resulted  to  a  workman  from  the 
personal  injury  which  he  has  sustained,  the  personal 
representative  or  dependants  or  "other  person"  shall, 
in  respect  of  such  workman,  have  the  right  to  recover 
the  compensation  given  by  the  Act. 

The  intention  is  made  clearer  by  the  words  in  clauses  1 
and  5  of  the  First  Schedule,  which  state  the  amount  of 
compensation  in  ease  of  death  and  the  manner  in  which 
it  is  to  be  dealt  with. 

The  personal  representative  is,  of  course,  the  executor 
or  administrator  of  the  dead  workman. 


Canadian  Notes. 

(229)  See  Varesick  v.  British  Columbia  Copper  Co.,  12  B.  C.  B.  286 ; 
1  Butt.  W.  C.  0.  446.  The  definitions  of  "  dependants  "  and  "  member 
of  a  family  "  in  the  Alberta  Act  are  similar  to  those  in  the  English  Aot 
of  1906,  except  that  the  latter  term  extends  also  to  adopted  child  and 
foster  parent.  In  Quebec  compensation  is  payable  to  the  consort,  to 
legitimate  children,  illegitimate  children  acknowledged  before  the 
accident  and  to  ascendants  of  whom  the  deceased  was  the  only  support. 
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Dependency  must  Exist  at  the  Time  of  Death. — The 

dependants  must,  by  the  words  of  s.  13,  be  dependent 
upon  the  earnings  of  the  deceased  "  at  the  time  of  his 
death,"  and  this  is  so  whether  the  claim  is  for  total  or 
partial  dependency. 

As  we  have  seen  under  Lord  Campbell's  Act  (9  &  10 
Vict.  c.  93),  a  reasonable  expectation  of  pecuniary  help 
destroyed  by  the  death,  has  been  held  sufficient  to  give 
the  relatives  named  in  the  statute  a  cause  of  action.  In 
such  cases  as  those  of  Hetherington  v.  North  Eastern 
Rail.  Co.,  Franklin  v.  South  Eastern  Rail.  Co.,  and  other 
cases  cited  (ante,  pp.  189 — 191),  there  was  no  dependence 
upon,  or  pecuniary  assistance  being  given  at  the  time  of 
death,  by  the  persons  in  respect  of  whose  deaths  the 
actions  were  brought. 

The  present  statute  is  more  stringent,  for  no  right 
is  given  to  the  dependants  of  a  deceased  workman  to 
obtain  compensation,  except  in  a  case  where  they  are 
dependent  upon  the  earnings  of  the  deceased  at  the  time 
of  his  death,  or  would  be  so  dependent  but  for  the 
incapacity  due  to  the  accident.  The  words  "  at  the  time 
of  death  "  were  used  in  the  Act  of  1897,  and  the  decisions 
upon  that  Act  will  apply,  though  the  provision  "  or  would 
be  so  dependent  but  for  the  incapacity  due  to  the 
accident,"  are  new. 

This  restriction  has  worked  hardship  in  some  cases, 
but,  on  the  other  hand,  it  has  doubtless  prevented 
claims  of  a  kind  which  were  made  under  Lord  Camp- 
bell's Act,  founded  upon  the  smallest  pecuniary  assist- 
ance at  some  remote  time  given  by  the  deceased 
person. 

The  two  cases  of  Pryce  v.  Penrikyber  Navigation  Colliery 
Co.,  Limited  (b),  and  Rees  v.  The  Same  (c),  show  that 
dependency  in  fact  at  the  time  of  death  is  the  test  by 

(b)  [1902]  1  K.  B.  221 ;  71  L.  J.  K  B.  192 ;  85  L  T.  477. 

(c)  [1903]  1  K.  B.  259  ;  72  L.  J.  K.  B.  85;  87  L.  T.  661 ;  19  T.  L.  R. 
113. 

E.L.  2  0 
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which  the  right  to  receive  compensation  is  usually  (d) 
decided.  In  the  first  of  these  cases,  the  deceased  work- 
man left  personal  estate  to  the  value  of  £190,  to 
which  his  widow  became  entitled  upon  his  death.  It 
was  held  by  the  Court  of  Appeal,  that,  although  the 
widow  obtained  this  sum,  as  a  personal  representative  of 
the  deceased,  she  was,  nevertheless,  wholly  dependent 
upon  his  earnings  at  the  time  of  death,  and  the  money 
coming  to  her  as  personal  representative,  could  not  be 
taken  into  account  in  computing  the  compensation .  to 
which  she  was  entitled  under  the  Act. 

In  the  later  case,  the  applicant  was  the  father  of  the 
deceased  workman.  At  the  time  of  the  death  the  father 
was,  and  had  been  for  many  months,  in  a  workhouse, 
and  entirely  supported  by  the  Poor  Law  authorities. 
The  son  had  previously  contributed  to  the  father's 
support,  and  there  was  some  evidence  that  the  Poor  Law 
authorities  were,  shortly  before  the  son's  death,  making 
inquiries  as  to  his  whereabouts,  with  a  view  of  considering 
whether  they  should  obtain  an  order  under  the  Poor 
Law,  for  contribution  towards  his  father's  support.  No 
proceedings  had  been  taken : — Held,  by  the  Court  of 
Appeal,  that  the  father  was  not  dependent  upon  the 
son's  earnings  at  the  time  of  death,  and  consequently 
was  not  entitled  to  compensation. 

Dependency  of  Wife. — Notwithstanding  the  words  in 
the  section,  "  at  the  time  of  death,"  both  the  English  and 
Scottish  courts  have  treated  this  provision  with  some 
elasticity,  where  the  claim  has  been  made  by  a  relative 
as  to  whom  a  direct  legal  obligation  to  support  rested 
on  the  deceased  workman  at  the  time  of  his  death.  Where 
such  an  obligation  exists,  generally  in  the  case  of  the 
wife  of  the  deceased,  and  is  not  being  actually  performed 
at  the  time  of  death,  the  courts  have  construed  the  words 

(d)  The  word  "  usually"  is  necessary  to  qualify  this  statement.  See 
"  Dependency  of  Wife,"  infra. 
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as  referring  rather  to  the  obligation  to  support,  than  to 
the  fact  of  support.  This  has  been  so,  at  all  events  in 
cases  where  it  has  been  shown  that  the  wife  has  not,  by 
her  conduct  or  otherwise,  released  her  husband  from  his 
legal  duty  at  the  time  of  his  death. 

In  the  case  of  Coulilmrcl  v.  Consett  Iron  Co.  (e),  a  claim 
for  compensation  was  brought  by  the  widow  of  the 
deceased  workman  in  respect  of  his  death.  The  husband 
and  wife  had  lived  together  for  years.  Having  sold  his 
furniture  and  had  some  quarrel  with  his  wife,  the 
husband  left  her  some  months  before  his  death,  and  she 
never  saw  or  heard  from  him  again.  Her  only  means  of 
subsistence  consisted  of  casual  work  and  gifts  from 
relatives,  and  she  was  for  one  week  in  the  workhouse. 
About  three  weeks  before  his  death  the  husband  obtained 
work,  and  was  in  fact  earning  wages  at  the  time  of  his 
death,  but  had  sent  nothing  to  his  wife.  The  widow 
stated  in  her  evidence  that  she  was  expecting  her 
husband  back  every  day  to  provide  a  home.  The  county 
court  judge,  on  these  facts,  found  that  the  widow  was 
dependent  upon  her  husband's  earnings  at  the  time  of 
his  death  and  awarded  compensation.  The  Court  of 
Appeal  upheld  the  award  (/). 

In  giving  judgment  in  C'oulthard  v.  Consett  Iron  Co., 
supra,  Collins,  M.E.,  says,  at  p.  872 :  "It  is  an  im- 
portant fact,  as  distinguishing  this  case  from  Rees  v. 
Penrihjber  Navigation  Colliery  Co.,  ante,  p.  385,  that  the 
relation  in  this  case  was  that  of  husband  and  wife,  so 
that  there  was  a  direct  obligation  on  the  part  of  the 
workman  to  support  the  applicant.  It  may  be  the  case 
that  if  the  wife  has  means  of  subsistence  irrespective 
of  the  husband,  upon  which  she  has  a  right  to  rely, 
and  is  relying  at  the  time  of  his  death,  she  may  be 

(e)  [1905]  2  K.  B.  869 ;  75  L.  J.  K.  B.  60  ;  93  L.  T.  756 ;  22  T.  L.  R.  25. 

(/)  In  a  subsequent  case  the  court  reversed  an  arbitrator,  who,  on 
somewhat  similar  facts,  held  that  dependency  did  not  exist  ( Williams  v. 
Ocean  Goal  Co.,  [1907]  2  K.  B.  422  ;  76  L.  J.  K.  B.  1073  ;  97  L.  T.  150 ; 
23  T.  L.  B.  584). 
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said  not  to  be  in  fact  dependent  upon  her  husband's 
earnings.  The  House  of  Lords  has  held  that  the  ques- 
tion whether  a  wife  or  other  person  was  dependent  upon 
the  deceased  workman  is  one  of  fact.  But  I  do  not 
think  the  wife  ceases  to  be  a  dependant  upon  her 
husband's  earnings  where,  as  in  this  case,  there  is 
primarily  an  obligation  on  him  to  support  her  out  of 
his  earnings,  and  there  are  no  alternative  means  of 
subsistence  upon  which  she  can  rely,  or  on  which  she 
is  in  fact  relying,  as  a  substitute  for  the  obligation  of 
the  husband." 

Scottish  Decisions  as  to  Dependency  of  Wife. — The 

Scottish  cases  of  Cunningham  v.  McGregor  (g)  and 
Sneddon  v.  Robert  Addie  &  Sons'  Collieries  (h)  were 
much  discussed  in  the  English  cases.  In  the  former 
of  these  cases  the  husband  of  the  applicant  had  for  three 
years  lived  apart  from  his  wife,  and  his  contributions 
towards  her  support  did  not  exceed  £5  a  year.  She  was 
supported  by  this  contribution,  by  her  own  earnings 
in  casual  employment,  and  small  contributions  from 
relatives  : — Held,  that  she  was  wholly  dependent  on  her 
husband's  earnings  at.  the  time  of  his  death  within  the 
meaning  of  the  Act. 

In  the  second  case,  the  wife  had  been  deserted  by  her 
husband  for  nearly  three  years,  during  which  time  he 
had  not  contributed  to  her  support.  The  wife  was  not 
able  to  support  herself : — Held,  that  she  was  dependent 
upon  her  husband  at  the  time  of  death.  See  now  Addie 
(0  Sons'  Collieries  v.  Trainer  (i). 

The  presumption  that  a  wife  is  dependent  upon  her 
husband  for  support  may  be  rebutted  by  showing  that 
the  legal  obligation  has  been  released.  Thus,  in  Turners, 
Limited  v.  Wliitefield  (j),  where  a  wife  had  been  living 

(</)  3  F.  755 ;  38  So.  L.  B.  574. 
(h)   6  P.  992  ;  41  Sc.  L.  B.  826. 
(i)  7  F.  115 ;  42  S.  L.  B.  85. 
\j)   6  F.  822  ;  41  Sc.  L.  E.  681. 
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apart  from  her  husband  by  agreement  for  fourteen  years, 
during  which  time  she  had  been  supported  by  an  illegi- 
timate son,  it  was  held,  that  although  the  legal  obligation 
existed,  it  had  been  released,  and  the  widow  was  conse- 
quently not  a  dependant  upon  the  husband's  earnings  at 
the  time  of  his  death. 

This  case  was  followed  in  Lindsay  v.  McGlashan  <L-  Son, 
Limited  (k),  where  a  wife  had  left  her  husband  over 
twelve  years  before  his  death.  She  had  received  during 
the  whole  of  this  time  no  support  from  him,  and  ap- 
parently had  not  looked  to  him  for  support.  The  court 
in  this  case  expressed  approval  of  the  dictum  of  the  Lord 
President  (Lord  Dunbdin)  in  Bawd  d-  Co.  v.  Birsztan  (J) 
that  there  is  no  presumption  of  law,  but  merely  a 
presumption  in  fact  that  a  wife  is  dependent  on  her 
husband. 

Whether  the  obligation  to  support  must  be  a  direct 
obligation  is  questionable.  Such  an  obligation  exists 
in  the  case  of  a  wife,  but  not  in  the  case  of  parents 
or  (probably)  children  or  other  relatives.  An  indirect 
obligation,  however,  exists,  enforceable  by  the  Poor  Law 
authorities.  Whether  such  an  indirect  obligation  would 
support  an  award  where  the  relative,  with  reference  to 
whom  it  could  be  enforced,  was  not  in  fact  dependent 
upon  the  earnings  at  the  time  of  death,  is  a  point  which 
has  not  yet  been  decided.  See,  however,  Rees  v.  Penri- 
kyher  Navigation  Colliery  Co.,  Limited,  ante,  p.  385. 

Irish  Decisions. — A  workman  who  had  left  his  wife  in 
Glasgow,  went  to  Dublin  for  work;  some  time  subse- 
quently he  got  work — about  ten  days  after  he  was  killed. 
He  had  sent  nothing  to  his  wife,  though  he  had  supported 
her  before : — Held,  that  the  wife  was  wholly  dependent  on 
his  earnings  at  the  time  of  his  death  (Queen  v.  Clarke  (m) ). 

(&)  [1908]  S.  C.  762  ;  45  S.  L.  E.  559. 
(I)   8  P.  433  ;  43  S.  L.  E.  300. 
(m)   I.  E.  [1906]  2  K.  B.  135. 
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This  case  was  cited  and  approved  in  the  Court  of  Appeal 
in  Williams  v.  Ocean  Coal  Co.,  ante,  p.  387. 

In  Kelly  v.  Mary  Hopkins  (n),  a  wife  some  time  before 
her  husband's  death  by  accident  had  been  removed  from 
his  house  to  an  asylum  as  a  dangerous  lunatic,  and  after 
such  removal  was  supported  by  the  public  authorities : — 
Held,  that  she  was  entirely  dependent  on  her  husband's 
earnings  at  the  time  of  his  death. 

"  Or  would,  but  for  the  Incapacity  due  to  the  Accident, 
have  been  so  Dependent." — These  words  were  doubtless 
inserted  in  the  present  Act  to  meet  the  case  which 
sometimes  happens,  of  a  workman  incapacitated  by  the 
accident  for  a  considerable  time  before  his  death,  during 
which  time  he  earns  no  wages,  and  to  prevent  a  contention 
being  set  up  in  such  a  case,  that  the  dependants  were  not 
actually  dependent  upon  the  earnings  at  the  time  of 
death. 

Meaning  of  "  Dependent"  and  "  Wholly  Dependent."— 

Several  cases  under  the  Act  of  1897,  raising  the  question 
as  to  the  meaning  of  the  terms  "  dependent "  and 
"wholly  dependent,"  and  involving  the  consideration 
of  what  evidence  of  dependency  is  sufficient  to  uphold 
an  award  made  in  favour  of  a  dependant,  reached  the 
Court  of  Appeal,  and  one  case  was  carried  on  appeal 
therefrom  to  the  House  of  Lords. 

The  question  whether  a  person  is  or  is  not  dependent 
upon  the  earnings  of  a  deceased  workman  at  the  time  of 
his  death,  like  most  of  the  difficult  points  arising  on  the 
statute,  often  resolves  itself  into  a  question  of  fact,  and  the 
Court  of  Appeal  sitting  to  hear  appeals  on  questions  of 
law  only,  has  no  power  to  vary  the  findings  of  fact  of  the 
arbitrator  making  the  award,  if  there  is  any  evidence  to 
support  such  findings.  Still,  the  meaning  of  the  word 
"  dependent "  as  used  in  the  Act  involves  the  interpreta- 
tion of  the  Act  itself,  and  may  become  a  mixed  question 

(re)  [1908]  Ir.  L.  T.  84. 
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of  fact  and  law.  In  a  case  of  Simmons  v.  Uliite  (o)  an 
award  had  been  made  granting  compensation  to  a  man 
in  respect  of  the  death  of  his  son.  The  son  and  father 
were  both  employed  in  a  mine,  the  father  earning  the 
wages  usually  earned  by  miners  in  the  district,  the  boy 
earning  considerably  less.  The  evidence  upon  which  the 
award  was  based  was  given  by  the  father,  who  said  his 
son  lived  at  home,  and  that  all  the  wages  earned  by  the 
family  went  into  a  common  fund  for  the  support  of 
the  whole  family.  The  father  added,  that  his  son's 
wages  were  relied  upon  by  him  to  help  to  support  the 
family,  but  in  answer  to  a  question  put  on  behalf  of 
the  respondent,  denied  that  he  was  dependent  on  his 
son. 

It  was  argued  for  the  respondent  in  the  Court  of 
Appeal  that  no  award  could  properly  be  based  on  this 
evidence.  That  the  word  "  dependent "  as  used  in  Sched. 
1  (a)  (i)  of  the  Act  of  1897,  must  be  construed  to  mean 
dependent  for  the  necessaries  of  life  according  to  the 
condition  of  life  of  the  parties,  and  that  when  the  person 
claiming  compensation  was  in  a  position  enabling  him  to 
obtain  the  necessaries  of  life  for  himself,  the  Act  did  not 
apply. 

The  court  rejected  this  contention,  and  held  that  there 
was  some  evidence  to  justify  the  finding  of  the  arbitrator 
that  the  father  was  in  part  dependent  upon  the  earnings 
of  the  son. 

Roiteb,  L.J.,  although  agreeing  with  the  judgment, 
added  that  in  his  opinion,  the  word  "  dependent "  as  used 
in  the  Act,  meant  a  person  dependent  on  another  for  the 
necessaries  of  life. 

In  the  case  of  the  Main  Colliery  Co.,  Limited  v. 
Daries  (p),  important  judgments  as  to  the  meaning  of 
the  expressions  "  dependent "  and  "  dependants  "  as  used 

(o)  [1899]  1  Q.  B.  1005 ;  68  L.  3.  Q.  B.  507 ;  80  L.  T.  344 ;  15  T.  L.  E, 
263. 

(p)  [1900 :  A.  G  358 ;  69  L.  J.  Q.  B.  755 ;  80  L.  T.  674  ;  16  T.  L.  R. 
460. 
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in  the  Act  of  1897  were  given  by  the  House  of  Lords, 
to  which  tribunal  the  case  was  taken  by  the  employers. 

The  father  of  a  boy  who  had  been  killed  in  respondents' 
mine  claimed,  and  was  awarded,  compensation  under  the 
Act  upon  the  ground  that  he  was  partially  dependent 
upon  the  boy's  earnings. 

The  only  evidence  given  on  his  behalf  was  that  the  boy 
gave  his  wages,  8s.  a  week,  to  his  mother,  that  he  was 
kept  at  home,  and  occasionally  given  small  sums  of  money 
for  his  own  use. 

The  father  was  earning  full  miner's  wages,  and  several 
other  members  of  the  family  living  at  home  were  earning 
wages. 

The  father  himself  did  not  allege  that  he  was  dependent 
upon  the  boy's  wages  either  for  his  own  support' or  the 
support  of  the  family.  The  House  of  Lords,  upholding 
the  Court  of  Appeal,  was  of  opinion  that  the  county  court 
judge,  as  arbitrator,  was  justified  in  finding,  upon  proof  of 
these  facts,  that  the  father  was  in  part  dependent  upon  his 
son's  wages  at  the  time  of  the  son's  death,  and  was  justified 
in  making  an  award  for  £23  8s.  in  the  father's  favour. 

It  was  argued  on  behalf  of  the  employers  that  the 
legislature  could  not  have  meant  that  the  mere  receipt 
by  a  father  of  a  contribution  by  a  child  to  the  common 
fund,  should  make  the  father  a  dependant.  A  "  depen- 
dant," it  was  said,  means  a  person  who  cannot  live 
without  the  contribution,  in  the  manner  usual  in  his 
class.  He  must  be  dependent  on  the  contribution  for 
the  ordinary  necessaries  of  life,  having  regard  to  his  class 
and  position  in  life. 

The  noble  and  learned  lords,  with  the  exception  of 
Lord  Shand  who,  whilst  concurring  in  the  decision  of 
the  House,  thought  that  the  principle  contended  for  in 
argument  was  a  correct  one,  disagreed  with  the  argument 
raised  on  behalf  of  the  employers. 

The   Lord   Chancellor  in    his  judgment   (q)   says  : 

(g)  At  p.  361  of  report  in  Law  Reports. 
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"  The  notion  that  a  person  has  a  legal  obligation  upon 
him  to  keep  his  whole  family  when  he  earns  a  con- 
siderable part  of  what  is  required  himself,  and  when  the 
other  members  of  the  family  only  contribute  a  small  part, 
appears  to  me  to  account  for  the  legislature  having  intro- 
duced not  only  dependency,  but  partial  dependency.  He 
(the  father)  is  by  law  bound  to  support  his  family,  and 
he  would  be  punished  by  law  if  he  did  not  support  them. 
Therefore,  the  burden  being  upon  the  father  of  the  family, 
the  father  of  the  family  in  his  turn  obtains  from  the  wages 
of  those  who  are  being  maintained  by  him  a  partial  con- 
tribution to  the  general  family  fund.  Why  is  not  the 
father,  in  the  discharge  of  that  burden,  partly  dependent 
upon  the  earnings  which  he  receives  from  his  children  ? 
I  am  not  able  to  answer  that  question.  It  appears  to 
me  that  he  must  be  relying,  or  dependent — call  it  what 
you  please — for  the  means  by  which  he  discharges  his 
legal  obligation  upon  the  funds  supplied  to  him,  or  partly 
supplied  to  him,  by  the  children  who  earn  those  funds. 
My  lords,  I  am  unable  to  see  that  there  is  anything  in 
this  case  beyond  a  mere  question  of  fact.  I  decline  to 
assume  that  the  legislature  has  contemplated  a  particular 
'  standard ' — I  am  not  quite  certain  what  it  means,  but  I 
am  quite  certain  that  no  human  intellect  would  be  able 
to  ascertain  exactly  what  the  standard  was,  if  one  had  to 
deal  with  such  a  question — a  standard  dependent  upon 
what  was  the  ordinary  course  of  expenditure  in  the 
neighbourhood,  and  in  the  class  in  which  the  man  lived. 
What  the  family  was  in  fact  earning,  what  the  family 
was  in  fact  spending,  for  the  purposes  of  its  maintenance 
as  a  family,  seems  to  me  to  be  the  only  thing  which  the 
county  court  judge  could  properly  regard,  and,  that  being 
the  thing  which  the  county  court  judge  ought  to  regard, 
I  think  in  this  ease  he  has  regarded  it." 

It  is  useless,  even  were  it  proper,  to  attempt  to 
criticise  the  reasoning  on  which  this  judgment  was 
based.      It   is   sufficient   to   state   that    the    test    now 
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propounded  by  the  highest  court  in  the  kingdom,  that 
"  what  the  family  was  in  fact  earning,  what  the  family 
was  in  fact  spending,  for  the  purposes  of  its  maintenance 
as  a  family,"  is  to  be  the  only  thing  which  an  arbitrator 
under  the  Act  can  properly  regard.  It  follows  that  any 
diminution  of  the  family  fund,  arising  from  the  death  of 
one  of  the  contributors  to  the  same,  is  evidence  sufficient 
to  support  an  award,  founded  on  a  partial  dependency  on 
the  part  of  the  head  of  such  family,  upon  the  member  so 
contributing. 

That  this  was  the  real  effect  of  the  decision  in  the 
case  of  the  Main  Colliery  Co.,  Limited  v.  Davies  is 
apparent  from  a  subsequent  decision  given  by  the  Court 
of  Appeal  in  Howells  v.  Vivian  &  Sons  (r).  Here  the 
applicant  was  the  father  of  the  collier  who  had  been 
killed  by  an  accident  arising  out  of  and  in  the  course 
of  his  employment.  The  deceased  young  man  lived 
at  home  with  his  father  and  mother.  His  earnings  as 
a  collier  were  from  25s.  to  28s.  a  week,  which  he  was  in 
the  habit  of  paying  into  a  common  family  fund  used  by 
the  mother  for  supporting  the  family  generally.  The 
expense  of  keeping  the  deceased  was  from  10s.  to  12s.  a 
week,  and  his  mother  allowed  him  a  small  sum  for  pocket 
money  weekly.  The  father's  average  weekly  earnings 
amounted  to  £1  13s.  9d.  The  county  court  judge  (the 
same  judge  who  had  originally  decided  the  case  of  the 
Main  Colliery  Co.,  Limited  v.  Davies)  held  as  a  fact  that, 
inasmuch  as  the  father  could  have  maintained  his  family 
without  assistance  from  his  son,  he  was  not  dependent 
on  his  son's  earnings,  and  refused  compensation.  The 
Court  of  Appeal  held  that  the  county  court  judge  was 
wrong. 

The  Master  of  the  Eolls  said  that  "  the  county  court 

judge  seemed  to  have  acted  under  a  misconception  as  to 

the  law  as  laid  down  by  the  House  of  Lords  in  the  Main 

Colliery  Co.  v.  Davies  (supra).    He  had  adopted  as  the 

(r)  85  L.  T.529;  18  T.  L.  R.  36. 
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test  of  dependency  the  question  whether  the  person 
alleged  to  be  a  dependant  could  support  life  without 
the  assistance  of  the  deceased,  and  he  thought  that 
dependency  was  negatived  if  that  person  could  subsist 
without  assistance.  The  judgment  of  the  House  of 
Lords  seemed  to  preclude  them  from  laying  down  any 
definite  standard  by  which  to  test  dependency,  but  the 
decision  of  the  county  court  judge  was  clearly  contrary 
to  what  the  learned  lords  stated  to  be  their  clear  view  of 
the  question." 

This  case  appears  to  be  an  authority  for  the  proposi- 
tion that  where  death  has  resulted  in  the  diminution  of 
a  common  family  fund,  used  by  the  head  of  the  family 
to  support  its  various  members,  it  is  not  open  to  an 
arbitrator  to  find,  as  a  question  of  fact,  that  the  head 
of  the  family  was  not  dependent  upon  the  contribution 
withdrawn  in  consequence  of  the  death. 

The  point  was  again  raised  in  French  v.  Underwood  (s), 
and  the  court  once  more  held  that  the  standard  of 
living  in  the  neighbourhood  where  the  workman  dwelt, 
cannot  be  taken  into  account  by  an  arbitrator  in  deciding 
whether  dependency  does  or  does  not  exist. 

Next  in  order  comes  the  decision  of  the  Court  of  Appeal 
in  Senior  v.  Fountains  and  Burnley  (t)  to  the  effect  that  a 
widow  was  totally  dependent  on  the  earnings  of  her  hus- 
band at  the  time  of  his  death,  though  before  and  at  the 
time  of  his  death  the  husband  was  receiving,  as  contribu- 
tions towards  the  family  fund,  out  of  which  he  supported 
his  family,  the  earnings  of  three  of  his  elder  sons. 

This  seems,  at  first  sight,  inconsistent  with  the  law  as 
laid  down  in  the  House  of  Lords  in  Davies  v.  Main 
Colliery  Co.,  viz.  that  in  such  circumstances,  in  case  of 
one  of  the  sons'  death,  the  father  could  have  claimed  as 
partially  dependent  upon  such  son's  earnings. 

The     distinction    declared     by     Kennedy,    L.J.,    in 

(.?)  19  T.  L.  E.  416. 

(t)  [1907]  2  K.  B.  563 ;  76  L,  J.  K.  B.  928 ;  23  T.  L.  R.  634. 
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delivering  the  judgment  of  the  court,  is  this :  "  If  the 
workman's  wife  has  at  the  time  of  her  husband's  death 
independent  means,  neither  derived  through  or  from  her 
husband,  nor  could  without  her  consent  be  appropriated 
by  him  .  .  .  the  case  is  one  of  partial  dependency.  But 
the  claim  is  not  taken  out  of  the  category  of  total  depen- 
dence upon  those  earnings  because  the  husband  whilst  he 
lived  was  able,  either  through  the  receipt  of  contributions 
paid  to  him  by  others,  or  through  the  enjoyment  of  a 
pension  or  other  pecuniary  addition  to  his  earnings,  to 
give  his  family  a  better  maintenance  than  his  earnings 
as  a  workman,  without  this  supplementary  income,  would 
have  enabled  him  to  give  them." 

This  decision  seems  to  show  that  a  wife  supported  by 
her  husband,  who  is  a  workman,  must  be  deemed  to  be 
always  wholly  dependent  upon  his  earnings  unless  she 
has  separate  and  independent  means  of  her  own.  It  is 
believed  the  case  may  create  difficulties. 

Following  this  came  the  case  of  Hudson  v.  Owners 
of  West  Stanley  Colliery  (it).  Here  a  father  and  his 
two  sons  had  all  put  their  wages  into  a  family  fund, 
out  of  which  the  father  supported  himself,  his  wife  and 
family.  The  father  and  the  sons  met  with  their  deaths 
by  the  same  accident.  The  wife  and  mother  claimed  as 
a  dependant  upon  the  earnings  of  all  the  three,  but  was, 
on  the  authority  of  the  case  of  Senior  v.  Fountains  and 
Burnley,  supra,  held  to  be  totally  dependent  on  the  earn- 
ings of  her  husband. 

A  question  as  to  the  meaning  of  "  dependants  "  arose 
in  unusual  circumstances  in  Mc  Clean  and  Wife  v.  The 
Moss  Bay  Iron  and  Steel  Co.,  Limited  (x).  "  M."  had 
married  a  woman  with  an  illegitimate  son,  of  whom  he 
was  not  the  putative  father.  The  three  lived  together, 
the  son  paying  his  wages  to  his  mother,  who  put  them 
into  a  common  fund,  out  of  which  the  whole  family  was 

(u)   78  L.  J.  K.  B.  1060 ;  25  T.  L.  E.  758. 

(x)   [1909]  2  K.  B.  521 ;  78  L.  J.  K.  B.  849 ;  25  T.  L.  E.  633. 
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maintained.  The  son  having  met  with  a  fatal  accident, 
"M."  and  his  Avife  claimed  compensation  as  dependants: 
— Held,  that  "  M."  was  not  the  stepfather  of  the  deceased, 
and  therefore  not  entitled  to  claim  under  s.  13  of  the  Act 
as  a  "  dependant."  Held,  also  (Buckley,  L.J.,  dissenting), 
again  applying  Senior  v.  Fountains  and  Burnley,  supra, 
that  the  wife,  being  entirely  dependent  on  her  husband, 
could  not  claim  as  a  dependant  of  her  son,  even  though 
the  husband's  ability  to  support  her  was  augmented  by 
her  son's  earnings. 

There  seems  no  doubt  that  the  first  part  of  this  decision 
was  correct,  but  the  second  part  of  it  seems  open  to  con- 
siderable question.  It  is,  however,  a  logical  application  of 
the  principle  upon  which  the  case  of  Senior  v.  Fountains 
and  Burnley  was  decided. 

An  Unborn  Child  may  be  a  "  Dependant." — It  was 

decided,  though  without  much  argument,  in  Williams  v. 
Ocean  Coal  Co.  {ante,  p.  387),  that  a  child  en  ventre  sa 
mere  may  be  dependent  on  the  father's  earnings  at  the 
time  of  death.  This  decision  was  arrived  at  by  applying 
the  rule  declared  by  the  House  of  Lords  in  Yillar  v. 
Gilbey  (y),  viz.  that  a  child  en  ventre  sa  mere  is  to  be 
deemed  born,  so  far  as  is  necessary  for  the  benefit  of  that 
unborn  child. 

The  courts  have  now  gone  considerably  beyond  this, 
and  the  House  of  Lords  has  declared  in  Schofield  v.  Orrell 
Colliery  Co.  (z),  that  a  posthumous  illegitimate  child  of 
a  workman,  which  child,  if  the  workman  had  survived 
its  birth,  would  have  been  wholly  or  in  part  dependent 
on  his  earnings,  is  a  "  dependant "  within  the  meaning 
of  s.  13  of  the  Act. 

The  facts  in  this  case  showed  that  the  father  did  not 
intend  to  leave  the  child  to  chance  fate.  He  meant  to 
marry  the  mother  and  support  the  child,  and  had  taken 

(y)  [1907]  A.  C.  139. 

(z)  [1909]  1  K.  B.  178  ;    78  L.  3.  K.  B.  150 ;    25  T.  L.  B.  106.      In 
House  of  Lords,  78  L.  J.  K.  B.  677  ;  25  T.  L.  B.  569. 
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preliminary  steps  towards  the  marriage.  On  the  other 
hand,  the  mother  of  the  child  had  never  received  support 
from  the  workman.  Consequently  the  child  could  not  be 
said,  as  has  been  said  in  other  cases,  to  have  received 
support  through  the  mother.  Moreover,  the  legal  liability 
to  support  an  illegitimate  child  rests  on  the  mother,  and 
not  on  the  father,  though  the  father  may  be  made  to 
contribute  to  its  support.  The  meaning  given  to  the 
words  of  s.  13,  "  where  the  parent  of  an  illegitimate  child 
leaves  such  a  child  so  dependent  (i.e.  at  the  time  of  death) 
upon  his  earnings,"  is,  therefore,  very  wide ;  but  wide  as 
it  may  be,  it  is  not,  it  is  believed,  an  authority  for  saying 
that,  in  ordinary  cases,  and  where  the  father  has  shown 
no  special  intentions  with  regard  to  the  child,  a  post- 
humous illegitimate  child  is  a  "  dependant "  on  the 
earnings  of  the  putative  father. 

Method  of  Payment  to  Dependants.— Compensation 
payable  to  dependants  under  an  award  or  agreement  is 
now,  unless  otherwise  ordered,  paid  into  the  county  court, 
and,  subject  to  the  provisions  of  Sched.  1  and  rules  of 
court,  is  to  be  invested,  applied,  or  otherwise  dealt  with 
by  the  court  in  such  manner  as  the  court  in  its  discretion 
thinks  fit  for  the  benefit  of  the  persons  entitled  thereto 
under  this  Act,  and  the  receipt  of  the  registrar  of  the 
court  shall  be  a  sufficient  discharge  in  respect  of  the 
amount  paid  in  Sched.  1  (5)  (a). 

It  is  clear  that  all  compensation  to  be  paid  to 
dependants  in  case  of  death  must  now  be  paid  into  the 
county  court,  even  though  the  sum  is  payable  under  an 
agreement  between  the  parties,  arrived  at  without  arbi- 
tration proceedings. 

In  such  a  case  a  memorandum  of   agreement  must 

(a)  The  Act  of  1897  provided,  Sched.  1  (4),  that  payment  should,  in 
case  of  death,  be  made  to  the  legal  personal  representative  of  the  work- 
man, if  such  existed.  Notwithstanding  this  provision,  it  was  decided 
in  Daniel  v.  Ocecm  Coal  Co.,  [1900]  2  K.  B.  250;  60  L.  J.  Q.  B.  567  ; 
82  L.  T.  523 ;  16  T.  L.  B.  368,  that  an  arbitrator  in  such  a  case  might 
order  the  compensation  given  to  dependants  to  be  invested. 
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be  filed,  Sched.  2  (9),  or  the  payment  does  not  release 
the  employer  from  his  obligation  (ib.  10). 

Moreover,  the  registrar  may  refuse  to  register  any  such 
agreement  if  he  thinks  it  ought  not  to  be  registered  by 
reason  of  the  inadequacy  of  the  sum  or  amount,  or  by 
reason  of  the  agreement  having  been  obtained  by  fraud 
or  undue  influence,  or  other  improper  means.  He 
must  then  refer  the  matter  to  the  judge  (Sched.  2 
(9)  (d)  ). 

Payment  into  Court. — Kules  regulating  the  payment 
into  court  in  case  of  death  and  the  investment  and 
application  of  the  money  have  been  made  (W.  C.  E.  56a, 
56b)  (6).  Rule  56a  makes  provision,  inter  alia,  that  when 
the  money  is  to  be  paid  into  court  under  an  award  of  a 
judge  or  arbitrator  appointed  by  him,  payment  is  to 
be  made  as  directed  in  the  award  (ib.  (2) ).  When  the 
decision,  award,  or  agreement  under  which  the  money 
is  to  be  paid  has  been  arrived  at  out  of  court,  the  money 
to  be  paid  into  that  court  in  which  the  memorandum 
of  the  decision,  etc.,  has  been  or  is  to  be  recorded 
(£6.(3)). 

The  form  now  to  be  used  is  Form  53.  Whenever  the 
employer  pays  money  into  court  under  clauses  2  or  3  of 
r.  56  he  must  lodge  with  the  registrar  a  praecipe  in 
duplicate  (Form  53).  He  must  annex  a  form  of  receipt, 
and  the  registrar  on  receiving  the  sum  shall  sign  the 
receipt  and  return  it  to  the  employer,  and  the  employer 
is  to  give  notice  to  the  persons  interested  of  such  pay- 
ment having  been  made  (ib.  (4) ).  Notice  is  sent  by  the 
registrar  of  the  payment  into  court  to  all  parties  interested 
(ib.  (5)  Form  53b).  In  the  case  of  an  infant  the  notice 
may  be  sent  to  the  mother  or  guardian  (ib.  (5) ). 

If  the  dependants  and  the  amount  which  each  is  to 
receive  is   settled   by  agreement  or   arbitration  before 

(b)  Rule  56  of  the  W.  C.  Rules,  1906,  was  annulled  and  a  new  rule, 
56a,  made  in  1908,  which  has  been  again  varied  by  the  rules  of  1909 
and  a  new  rule,  56b,  added.    See  Appendix  N. 
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payment  into  court,  the  sum  is  to  be  dealt  with  in  accord- 
ance with  the  agreement  and  invested  (ib.  (6)).  If  the 
question  who  are  dependants  has  been  settled  by  agree- 
ment, but  the  amounts  each  is  to  receive  is  not  settled, 
then  this  is  to  be  done  by  the  court ;  and  the  amounts 
so  allotted,  invested  or  otherwise  dealt  with  for  the  benefit 
of  such  dependants  (ib.  (7) ).  If  any  such  questions  have 
not  been  settled  before  payment  into  court,  then — 

(a)  If  all  parties  agree  to  leave  the  application  of  the 

amount  to  the  court,  or  if  all  parties  being 
ascertained  and  agreed  some  of  them  are  under 
disability,  then  on  application  by  or  on  behalf 
of  the  persons  interested,  the  money  is  to  be 
allotted,  invested,  or  applied,  or  otherwise  dealt 
with  by  the  court  for  the  benefit  of  the  persons 
interested. 

(b)  If  there  is  a  question  as  to  who  is  a  dependant, 

or    the   sum    payable    to   a    dependant,    such 
question  is  to  be  settled   by  arbitration  under 
the  rules,  and  the    amount,  when  ascertained, 
invested,  or  dealt  with   as   to  the  court  seems 
right  (ib.  (8)). 
Application  for  investment  or  application  of  the  sums 
allotted  may  be  made  immediately  after  the  hearing  of 
the  arbitration  proceedings  (ib.  (9)),  or  where  not  so 
made  then  by  application  in  writing,  stating  on  whose 
behalf  the  application  is  made,  and  the  order  wished  for 
(ib.   (10)    (a)   Form  53c).       Notice   is  to   be    filed   and, 
where  the  application  is  made  by  or  on  behalf  of  some 
only  of  the  persons  interested,  five  clear  days'  notice 
must  be  given  to  all  the  other  parties  unless  the  judge 
allows  shorter  notice  (ib.  (10)  (b) ).    Witnesses  may  be 
examined,  and  the  judge  may  make  such   order  as  is 
necessary.     The  general  rule  as  to  costs  applies  (ib.  (10) 
(o)  (d)(e)). 

The  employer  is  not  to  be  liable  to  any  costs  after  the 
receipt  of  notice  of  payment  by  him  of  the  money  into 
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court  (c),  but  he  may  be  ordered  by  the  judge  to  pay  the 
costs  properly  incurred  before  the  receipt  of  such  notice 
(ib.  (11)  ).  The  order  must  reserve  liberty  to  apply 
(ib.  (12) ).  A  dependant  entitled  to  be  paid  weekly  or 
periodical  payments  may  either  receive  them  at  the 
office  of  the  registrar,  or,  at  his  written  request  and  at 
his  own  risk,  by  crossed  cheque  or  Post  Office  order  sent 
by  registered  post  (ib.  (13) ). 

Payment  into  Court  where  liability  but  not  amount 
is  admitted. — By  a  new  rule  (r.  56b)  where  the  employer 
admits  liability,  but  the  amount  of  the  compensation 
has  not  been  ascertained  or  agreed,  he  may  pay  the 
amount  he  admits  to  be  due  into  a  court  in  which  an 
agreement,  if  concluded,  could  have  been  filed  (ib.  (1) ). 
He  must  lodge  with  the  registrar  a  praecipe  in  duplicate, 
according  to  Form  53a,  which  must  state  in  what 
manner  the  sum  admitted  to  be  payable  has  been 
arrived  at.  To  one  copy  of  the  praecipe  a  form  of 
receipt  is  ■  to  be  annexed  to  be  signed  by  the  registrar 
and  returned.  The  employer  must  then  give  notice  to 
the  parties  interested  of  the  payment  into  court  (ib.  (2) ). 

The  registrar  must  then  make  inquiries,  and  obtain 
information  to  satisfy  himself  whether  or  not  the 
amount  paid  in  is  adequate  under  the  circumstances, 
and  the  employer  and  the  parties  interested  in  the 
money  must  answer  such  inquiries  and  give  such 
information  (ib.  (3)). 

If  the  registrar  thinks  the  sum  is  adequate,  he  sends 
to  each  party  (or,  in  case  of  infants  residing  with  the 
mother  or  guardian,  to  the  mother  or  guardian)  notice  of 
the  payment  into  court  in  form  required  (Form  53b,  II.) 

(»M4)). 

If  he  thinks  the  sum  inadequate  he  must  report  this 
to  the  judge  in  writing  stating  the  information  he  has 
obtained  and  the  grounds  of  his  opinion  (ib.  (5) ). 

(c)  See  Rhodes  v.  Soothill  Wood  Colliery  Co.,  infra. 
E.L.  2    D 
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If  the  judge  on  consideration  of  this  report  thinks  the 
sum  adequate,  he  may  direct  the  registrar  to  send  notice 
to  the  parties  of  the  payment  in  Form  53b,  II.  (ib.  (6) ). 
If  the  judge  thinks  further  inquiry  should  be  made, 
notice  is  sent  to  the  employer  and  all  the  parties 
interested,  according  to  Form  53aa,  requiring  them 
to  attend  on  a  named  day,  when  the  matter  will  be 
inquired  into  by  the  judge.  On  the  hearing  the  judge 
may  make  such  order  as  he  may  think  just  (ib.  (7) ). 

"Where  notice  of  payment  into  court    is  sent  under 
paragraph  4  or  6  of  this  rule  (r.  56b)  then — 

(a)  If  any  question  arises  as  to  the  adequacy  of  the 
amount  paid,  the  question  of  the  amount  pay- 
able, and  all  questions  as  to  who  are  dependants, 
and  the   amount  payable   to  each,    are   to   be 
settled  by  arbitration  under  the  Act  and  rules, 
and   the   amounts  allotted  to   each  dependant 
invested    or  dealt  with  as  to  the  judge  seems 
right. 
{b)  If  no  question  arises  the  amount  paid  into  court 
shall  be  allotted,  invested,  applied  or  otherwise 
dealt  with  as  to  the  judge  seems  right  (ib.  (8) ). 
An   employer  paying    money    into    court  under  this 
rule  (r.  56b)  shall  not  (except  under  paragraph  8  of  rule 
49,  or  where  a  question  arises  as   to  the  adequacy  of 
the  amount  paid  in,  and  such  question  is  in  the  arbi- 
tration  proceedings  decided  adversely  to  the  employer) 
be  liable  to  any  costs  incurred  by  any  person  interested 
in  such  money  after  receipt  of  notice  of  payment  into 
court ;  but  the  judge  may  order  such  employer  to  pay 
the  costs  of  any  such  person  properly  incurred  before 
the  receipt  of  such  notice  (ib.  (9) ). 

The  position  of  an  employer  paying  money  into  court 

when  some  of  the  dependants  are  under  disability,  and 

the  application  of  Eule  56a,  was  fully  considered  in  the 

case  of  Rhodes  v.  Soothill  Wood  Colliery  Co.  (d).     The  case 

(d)  [1909]  1  K.  B.  191. 
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shows  that  it  is  the  registrar  who  has  to  be  satisfied  of  the 
fairness  of  the  agreement.  He  is  the  person  to  approve, 
and  the  judge  has  no  jurisdiction  until  the  matter  is 
referred  to  him  by  the  registrar.  This  same  case  decides 
that  though  an  infant,  or  person  under  other  dis- 
ability cannot  make  an  absolute  agreement  as  to  the 
amount  of  compensation  he  should  receive,  yet  a  con- 
ditional agreement  can  be  made  by  some  one  on  his 
behalf,  though  this  does  not  become  operative  until  it 
is  approved  by  the  registrar  under  clause  9  (d)  of  the 
Second  Schedule  to  the  Act. 

If,  therefore,  the  registrar  is  satisfied  with  the  memo- 
randum of  agreement,  or  does  not  express  dissent  from 
it,  and  so  must  be  taken  to  be  satisfied,  then  it  becomes 
binding  to  the  same  extent  and  in  the  same  way  as  an 
agreement  made  by  persons  competent  to  contract. 
Where  this  course  is  adopted  by  the  employer  he  is  freed 
from  all  further  liability ;  and  the  county  court  judge  has 
no  jurisdiction  to  require  his  appearance  in  any  further 
proceedings,  i.e.  proceedings  as  to  the  apportionment  of 
the  money  paid  into  court  (e).  In  Kerr  &  Co  v.  Stewart  (/), 
a  decision  in  Ireland,  it  was  held  that  compensation 
could  not  be  dealt  with  when  one  of  the  dependants 
was  under  disability  and  no  guardian,  ad  litem,  had  been 
appointed. 

In  Lancaster  v.  Midland  Bail  Go.  (g)  the  county  court 
judge  of  Bristol  (Judge  Austen)  decided  that  where  an 
employer  who  has  never  disputed  his  liability  to  pay 
compensation,  or  the  amount  thereof,  pays  the  compen- 
sation into  court  without  arbitration  proceedings,  he 
cannot  be  ordered  by  the  county  court  judge  under  the 
Workmen's  Compensation  Rules,  r.  18  (5)  (e),  to  pay  any 
costs  which  the  applicant  or  the  other  respondents  may 


(e)  Rule  56b  has  been  framed  to  deal  with  the  decision  in  Rhodes  v. 
Soothill  Wood  Colliery  Co.  (supra). 
(/)  43  Ir.  L.  T.  119. 
\g)  124  L.  T.  Jour.  439.    1  Butterworths'  C.  C. ,  p.  418. 
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have  properly  incurred  before  the  receipt  of  notice  of 
payment  into  court. 

When   the    Eight   to    Compensation   Yests. — It   is 

thought  that  the  right  to  compensation  given  by  the 
Act  vests  in  the  workman  as  soon  as  each  weekly  pay- 
ment becomes  due.  If  the  workman  dies,  leaving  arrears 
of  compensation,  they  could  therefore  be  recovered  by 
his  legal  personal  representative. 

The  claim  of  a  dependant  vests,  on  the  death  of  the 
workman,  even  though  no  claim  for  compensation  by  such 
dependant  is  made.  Several  cases  have  arisen  on  this  point. 
In  the  first,  Darlington  v.  Roscoe  X-  Sons  (h),  a  widow, 
who  was  wholly  dependent  on  earnings  of  the  workman, 
sent  in  a  written  notice  of  claim  for  compensation,  but 
died  before  a  request  for  arbitration  had  been  filed.  Her 
daughter  took  out  letters  of  administration  and  sued  for 
the  amount  alleged  to  be  due  to  her  mother  from  the 
employer.  The  daughter  was  not  herself  a  dependant. 
The  county  court  judge  found  in  favour  of  the  adminis- 
tratrix and  this  decision  was  upheld  in  the  Court  of 
Appeal. 

The  employers  relied  upon  a  case  decided  by  the  Irish 
Court  of  Appeal,  0' Donovan  v.  Cameron  (i),  where  a 
contrary  decision  was  arrived  at.  The  facts  of  the  case 
were  as  follows :  A  sole  dependant  totally  dependent  upon 
the  earnings  of  a  deceased  workman,  who  was  entitled  to 
claim  compensation  under  the  "Workmen's  Compensation 
Act,  1897,  died  before  she  had  advanced  any  claim. 
Subsequently  the  personal  representative  of  the  deceased 
workman  took  proceedings  to  recover  compensation 
under  the  Act,  for  the  benefit  of  the  estate  of 
the  dependant,  and  to  be  applied  in  payment  of  her 
debts.      It  was  held  that  the  personal  representative 

(A)  [1907]  1  K.  B.  219  ;  76  L.  J.  K.  B.  871 ;  96  L.  T.  179  ;  23  T.  L.  E. 
167.  See  Peebles  v.  Oswaldtwistk  Urban  District  Commit,  [1896]  2 
Q.  B.  159 ;  65  L.  J.  Q.  B.  499 ;  74  L.  T.  721. 

(«)  [1901]  2  I.  R.  683  ;  34  Ir.  L.  T.  169. 
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was  not  entitled  to  receive  compensation,  nor  would  the 
personal  representative  of  the  dependant  be  entitled 
thereto,  as  the  claim  being  a  personal  one,  died  with  the 
person  entitled  to  maintain  it.  The  question  as  to  what 
would  have  happened  if  proceedings  had  been  commenced 
by  the  dependant  before  her  death,  was  expressly  left 
over.  The  only  distinction,  it  will  be  observed,  between 
the  facts  in  the  two  cases,  was  that  in  the  latter  case  no 
claim  had  been  made  by  the  dependant  at  the  time  of  death. 

The  argument  advanced  in  the  English  case  that  the 
right  to  recover  compensation  was  a  personal  right 
and  died  with  the  person,  by  virtue  of  the  principle 
expressed  in  the  maxim  Actio  personalia  moritiir  cum 
persona,  was  answered  by  saying  that  there  was  no 
"  actio  "  but  a  statutory  right  to  receive  compensation 
on  the  happening  of  certain  events,  which  right  accrued 
when  the  events  happened. 

This  fjuestion  has  now  been  set  at  rest  by  the  decision 
of  the  House  of  Lords  in  the  Scottish  appeal  of  United 
Collie rles,  Limited  v.  Simpson  {]).  Here  it  was  held  that 
the  right  to  the  compensation  payable  under  the  "Work- 
men's Compensation  Act  to  dependants,  becomes  vested 
in  the  dependants  upon  the  death  of  the  workman,  and 
passes  in  case  of  their  death  to  their  legal  personal 
representatives,  'and  this  whether  or  not  a  claim  for 
compensation  has  been  advanced. 

Dependants  living  Abroad. — The  right  of  a  dependant 
does  not,  it  is  thought,  depend  upon  whether  or  not 
he  is  a  British  subject,  see  Wm.  Baircl  &  Co.  v.  Savage, 
post,  p.  408.  Neither  as  before  stated  is  it  believed 
necessary  that  the  dependant  or  dependants  should 
live,  or  be  domiciled  in  the  United  Kingdom  (230). 

(j)  78  L.  J.  P.  O.  129 ;  25  T.  L.  B.  678 ;  46  S.  L.  B.  780 ;  reported  in 
Court  of  Session,  [1908]  S.  C.  1215 ;  45  S.  L.  B.  944. 

Canadian  Notes. 

(230)  FolUs  iv.  Schaake  Mackme  Works,  13  B.  0.  li.  471 ;  1  Butt. 
W.  C.  C.  442. 
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Dependants'  right  to  Compensation,  an  Independent 
right — The  right  of  the  dependants  to  receive  compensa- 
tion is  an  independent  statutory  right,  of  which  they 
cannot  be  deprived  by  the  previous  action  of  the  person 
in  respect  of  whose  death  their  claim  arises. 

In  Williams  v.  Vauxhall  Colliery  Co.,  Limited  (k), 
it  was  argued  that  a  workman  who  died  from  an  injury 
had,  by  returning  to  work,  entered  into  an  implied 
contract  with  his  employers  not  to  claim  further  com- 
pensation. Held,  that  even  had  he  done  so,  he  could 
not  deprive  the  dependants  of  their  claim.  The  court 
expressed  the  opinion  that  in  the  case  of  redemption  of 
a  weekly  payment  under  clause  13  of  the  First  Schedule 
to  the  Act,  it  would  be  reasonable  to  hold  that  the 
amount  paid  in  commutation  was  a  sum  which  the 
employer  would  be  entitled  to  take  credit  for.  See  now 
Sched.  1  (1)  (a)  (1)  of  the  Act. 

But  on  the  other  hand  it  is  the  death  of  the  workman 
from  personal  injury  by  accident  from  which  the  claim 
of  the  dependants  arises,  and  the  onus  of  proving  this 
lies  on  the  dependants.  It  is  not  sufficient  that  the, 
employer  paid  compensation  to  the  injured  workman 
during  his  lifetime,  or  even  admitted  a  liability  to  pay. 
He  is  not  thereby  estopped  from  setting  up,  in  answer  to 
a  claim  by  the  dependants,  that  the  death  did  not,  in  fact, 
result  from  the  accident  (Cleverley  v.  Gas,  Light,  & 
Coke  Co.  (I) ). 

Scottish  Decisions  as  to  meaning  of  "  Dependants  " 

and  "  Dependency." — The  following  decision  have  been 
pronounced  by  the  Court  of  Session  bearing  on  the 
meaning  of  the  expressions  "  dependants "  and  "  de- 
pendency "  as  used  in  the  Act. 

Clement  v.  Bell  dj  Sons  (»i). — This  case  decided  that  an 

(k)  [1907]  2  K.  B.  433  ;  76  L.  J.  K.  B.  854 ;  97  L.  T.  559 ;  23  T.  L.  B. 
591. 

(I)  21  T.  L.  B.  93,  in  House  of  Lords. 
(m)  1  F,  924 ;  30  So.  L.  B.  725. 
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illegitimate  child  is  not  a  dependant,  and  consequently 
not  entitled  to  claim  under  the  Workmen's  Compensation 
Act,  1897,  for  solatium. 

A  decision  to  the  same  effect  was  given  in  England 
under  Lord  Campbell's  Act.  See  ante,  p.  181.  It  has 
■been  stated,  ante,  p.  383,  that  a  right  to  receive  com- 
pensation is  now  given  by  the  Act  to  an  illegitimate 
child,  and  even  a  posthumous  illegitimate  child  who  is  a 
dependant,  consequently  the  above  case  does  not  apply 
under  the  present  Act. 

Hamlin  v.  Melrose  and  Another  (»). — A  grandchild 
whose  father  was  dead,  and  who  was  dependent  upon  the 
earnings  of  the  paternal  grandfather,  was  declared  a 
dependant  upon  the  grandfather,  and  entitled  to  claim 
solatium  under  the  Workmen's  Compensation  Act,  1897. 

Barrett  v.  North  British  RaiL  Co.  (o).  The  mother  of 
a  deceased  workman  was  declared  not  entitled  to  claim 
solatium  in  a  case  where  the  parents  were  both  in  part 
dependent  on  the  son's  earnings,  upon  the  ground  that 
her  husband  being  alive  he  was  alone  capable  of  taking 
proceedings  under  the  Act. 

The  law  of  Scotland  apparently  confines  the  right  to 
sue  for  solatium  for  the  death  of  a  member  of  the  family 
to  the  father,  if  living  (Aitkin  v.  Gourlay  (p),  and  it 
was  no  doubt  in  analogy  to  this  rule,  that  the  case  of 
Barrett  v.  North  British  Rail.  Co.,  supra,  was  decided. 
It  was  followed  in  the  case  of  Campbell  v.  Barclay,  Curie 
<£  Co.  (q),  certainly  an  extreme  case,  for  the  mother  had 
been  deserted  by  her  husband,  and  was  being  supported 
by  her  son  at  the  time  of  his  death.  (It  is  believed  these 
cases  cannot  be  regarded  as  free  from  doubt  under  the 
present  Act.) 

But  where  the  father  is  dead  and  the  mother  living, 

(»)  1  F.  1012;  36  So.  L.  R.  814. 
(o)  1  F.  1139 ;  36  Sc.  L.  B.  874. 
(p)  5  F.  585. 
(2)  6  F.  371 ;  41  Sc.  L.  B.  289. 
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and  wholly  dependent,  no  claim  by  a  partial  dependant 
can  be  entertained  (Blain  v.  Greenock  Foundry  Co.  (■?■) ). 

Fagan  v.  Murdoch  (s). — Decided,  that  upon  the  true 
construction  of  Schedule  1  (a)  (i)  of  the  Workmen's 
Compensation  Act,  1897,  no  person  could  claim  as  a 
partial  dependant  upon  the  earnings  of  a  deceased  • 
workman  if,  at  the  time  of  the  death,  there  existed  a 
person  wholly  dependent.  This  case  will  probably  not 
be  followed.  See  Schedule  1  (8)  of  the  present  Act, 
which  allows  the  compensation  to  be  divided  between 
the  total  and  partial  dependants  of  the  workman. 

The  Scottish  Courts  have  apparently  not  followed  the 
decision  in  the  House  of  Lords  in  Main  Colliery  Co.  v. 
Davies,  ante,  p,  462.  In  the  case  of  Addie  &  Son's 
Collieries  v.  Trainer,  ante,  p.  388,  Lord  Monoeief,  in 
delivering  judgment,  said :  "  Before  a  claim  under  the 
Workmen's  Compensation  Act  can  be  sustained,  there 
must  be  total  or  partial  incapacity  on  the  part  of  the 
alleged  dependant  to  support  herself  or  himself  by 
working."  In  Sir  William  Arrol  v.  Kelly  (t),  a  father, 
whose  average  weekly  earnings  were  .£1  4s.  11(?.,  and 
who  received  from  his  son,  who  did  not  live  with  him, 
contributions  which  averaged  10s.  a  week,  was  held  not 
to  be  in  part  dependent  upon  the  earnings  of  such  son. 
This  decision  was  given  upon  the  ground  that  the  father 
was  well  able  to  support  himself,  without  the  assistance 
which  he  received  from  his  son. 

There  was  no  appeal  under  the  Act  of  1897,  to  the 
House  of  Lords  from  the  Court  of  Session,  but  such 
appeal  under  the  present  Act  is  now  given  (Sched.  2  (17) 
(b) ).  The  Court  will  therefore  probably  follow  in  future 
the  decisions  of  the  House  of  Lords  already  given. 

(r)  8  F.  893 ;  40  Sc.  L.  R.  639.  There  has  been  no  decision  in 
England  to  the  like  effect.  It  is  doubtful  whether  it  is  correct,  at  all 
events  under  the  present  Act.     See  Sohed.  1  (8). 

(s)  1  P.  1179 ;  36  Sc.  L.  R.  921.  See  also  as  to  position  of  part 
dependant,  Leggett  &  Sons  v.  Burke,  4  P.  693 ;  39  Sc.  L.'  R.  448  ;  Baird 
it  Co.  v.  Savage  (or  Birsztori),  8  ¥.  488 ;  43  Sc.  L.  R.  300. 

(<)  7F.  906;  42  Sc.  L.  R.  695. 
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Scottish  Decisions  under  the  present  Act. — Hendry 
v.  United  Collieries,  Limited.  The  decision  in  this  ease 
raising  the  question  when  the  compensation  vests  in  the 
dependants  has  already  been  referred  to  (ante,  p.  405)  as 
having  been  affirmed  by  the  House  of  Lords. 

Rintoul  v.  Dalmeny  Oil  Co.  (n).  A  widow  with  five 
grown  up  sons  was  in  fact  living  with,  and  being  sup- 
ported entirely  by  one  of  them.  The  other  sons  were 
married,  and  lived  with  and  supported  their  own  families. 
Held  that,  notwithstanding  the  legal  obligation  which 
might  have  been  enforced  against  all  the  sons  to  con- 
tribute to  their  mother's  support,  she  was  wholly 
dependent  on  the  earnings  of  the  son  who  in  fact 
supported  her,  and  entitled  to  claim  under  the  Act  as 
such. 

Johnstone  v.  James  Spencer  d:  Co.  (v).  In  this  case  it 
was  contended  that  the  question  whether  a  child  was 
legitimate  or  illegitimate,  as  it  involved  a  question  of 
status,  could  not  be  decided  by  an  arbitrator  in  a  claim 
under  the  Workmen's  Compensation  Act.  On  appeal  it 
was  held  by  the  Court  of  Session  that  it  was  the  intention 
of  the  Act  (see  Sched.  1  (8) )  that  a  question  of  the  status 
of  such  a  child  should,  if  necessary,  be  inquired  into'  and 
settled  for  the  purposes  of  the  Act. 

Wallace  or  Shepherd  v.  The  Fife  Coal  Co.  (x).  Here 
the  question  of  the  power  of  an  arbitrator  to  deter- 
mine a  question  of  status  again  arose.  The  question  in 
dispute  was  whether  a  marriage  was  legal.  The  Court 
of  Session  being  able  to  dispose  of  the  appeal  on  other 
grounds,  left  this  point  open,  but  pointed  out  a  dis- 
tinction between  this  case  and  that  of  Johnstone  (supra), 
in  that  in  Johnstone's  Case,  the  only  question  involved 
was  a  question  of  the  paternity  of  a  child,  a  matter 
constantly  inquired  into  in  affiliation  cases. 

(u)  [1908]  S.  C.  1025  ;  45  S.  L.  B.  809. 
(v)  [1908]  S.  0.  1015  ;  45  S.  L.  R  802. 
(x)   [1909]  S.  0.  682. 
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This  case  also  further  decided  that  the  evidence 
tendered  by  applicant  to  prove  the  status  of  marriage, 
viz.  repute  and  cohabitation  of  the  parties  for  ten  months, 
was  insufficient  to  establish  it. 

Murray  v.  Gourlay  (y).  This  was  a  claim  on  behalf  of 
an  illegitimate  child,  for  whose  support  the  deceased 
workman  had  been  paying  under  a  decree  of  affiliation 
and  aliment.  The  arbitrator  found  the  child  was  partially 
dependent  on  the  earnings  of  the  deceased,  that  £150 
was  the  compensation  available,  and,  there  being  no 
other  dependants,  he  awarded  this  sum.  Held,  that  he 
had  proceeded  on  a  wrong  principle,  and  case  remitted  to 
Tnm  to  ascertain  the  prospective  value  of  the  contribu- 
tions that  would  probably  have  been  made  by  the 
deceased  if  he  had  lived,  for  the  support  of  the  illegiti- 
mate child. 

The  ground  of  the  decision  here  was,  that  there 
was  nothing  in  the  facts  to  show  that  the  deceased 
workman  would  have  paid  more  towards  the  child's 
support  than  he  could  have  been  by  law  compelled  to 
do.  The  capital  value  of  the  affiliation  decree  obtained 
against  him  was  said  to  be  ±'78. 

Bowhill  Coal  Co.  v.  Smith  or  Xeish  (z).  An  illegitimate 
child,  whose  mother  had  obtained  a  decree  of  affiliation 
and  aliment  against  the  father,  annually,  for  a  number  of 
years,  but  had  only  once  succeeded  in  obtaining  one  small 
sum  thereunder,  was  held  partially  dependent  on  the 
earnings  of  the  father. 

The  court  in  this  case  again  declared  its  opinion  that 
the  finding  whether  or  not  dependency  existed  was  a 
finding  of  fact ;  that  although  such  a  finding,  if  it  had 
been  arrived  at  by  a  wrong  inference  in  law  from  the 
other  facts  in  the  case,  would  have  been  open  to  review, 
there  was  here  no  such  wrong  inference  of  law,  and  there- 
fore the  decision  of  the  arbitrator  was  final. 

((/)  [1908]  S.  C.  769 ;  45  S.  L.  K.  577. 
(s)  [1909]  S.  G.  252  ;  id  S.  L.  R.  250. 
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Where  No  Dependants. 

(c)  Expenses  of  Medical  Attendance  and  Burial. — As 
we  have  pointed  out,  the  compensation  for  medical  atten- 
dance and  burial,  which  may  become  payable  when  no 
dependants  are  left,  may  be  paid  to  the  legal  personal 
representative,  if  there  is  one,  or  to  the  person  to  whom 
the  expenses  are  due  (Sched.  1  (5)  ). 

The  proceedings  to  recover  such  sum  may  also  be  taken 
by  the  legal  personal  representative,  or  any  person  to 
whom  such  expenses  are  due,  and  in  the  latter  case  any 
other  person  known  to  the  applicant  as  a  person  to  whom 
any  such  expenses  are  due,  shall  be  joined  as  a  party 
either  as  applicant  or  respondent  (W.  C.  E.  6  (1)  ).  If 
the  amount  is  insufficient  to  pay  the  expenses  in  full,  it  is 
to  be  apportioned  by  the  judge  or  arbitrator  (ib.  (2)  ). 


(    412     ) 


CHAPTER  V. 


PEESONS   LIABLE   TO   PAY   COMPENSATION. 

The  Employer. — In  almost  every  case  it  is  the  employer 
of  the  workman  injured  or  killed,  who  has  to  pay  the  com- 
pensation given  by  the  Act  (s.  1  (1) ). 

The  employer  is  the  person  between  whom  and  the 
workman  a  contract  of  service  exists.  As  to  when  such 
a  contract  exists,  see  ante,  pp.  270,  271. 

In  one  state  of  circumstances,  viz.  the  bankruptcy  of 
the  employer,  the  compensation  is  to  come  not  directly 
from  the  employer,  but  from  the  insurance  company  with 
whom  he  was  insured  (see  post,  pp.  414, 415)  ;  and  in  one 
state  of  circumstances,  viz.  under  s.  4  of  the  Act,  com- 
pensation is  payable  by  the  "  principal "  to  workmen  not 
in  his  service  (see  post,  pp.  415 — 433). 

In  addition  to  these  exceptions,  an  employer  may  have 
to  pay  or  contribute,  under  Section  8  of  the  Act  of  1906, 
towards  the  compensation  payable  in  respect  of  industrial 
disease  to  a  workman  who  has  left  his  employment.  See 
ante,  pp.  332—337. 

For  the  purposes  of  the  Act,  unless  the  context  other- 
wise requires — 

"  Employer  "  includes  any  body  of  persons  corporate 
or  unincorporate  and  the  legal  personal  representative 
of  a  deceased  employer,  and,  where  the  services  of  a 
workman  are  temporarily  lent  or  let  on  hire  to  another 
person  by  the  person  with  whom  the  workman  has  entered 
into  a  contract  of  service  or  apprenticeship,  the  latter 
shall,  for  the  purposes  of  this  Act,  be  deemed  to  continue 
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to  be  the  employer  of  the  workman  whilst  he  is  working 
for  that  other  person  (s.  13,  defn.  "  Employer  ")  (231). 

When  dealing  with  the  Employers'  Liability  Act,  1880 
{ante,  p.  13),  it  was  pointed  out  that  the  death  of  the 
employer  deprived  the  injured  workman  of  his  cause  of 
action,  by  reason  of  the  application  of  the  maxim  Actio 
•personalis  moritur  cum  persona.  Under  the  Workmen's 
Compensation  Act,  1906,  by  virtue  of  the  words  of  the 
above  definition,  the  death  of  the  employer  can  make  no 
difference,  and  the  compensation  given  by  the  Act  may 
be  recovered  from  his  personal  representatives  (»). 

An  employer,  who  has  temporarily  lent  or  let  on  hire 
one  of  his  workmen  to  another  person,  remains  liable 
to  pay  the  compensation ;  and  this  is  the  case  even 
though  in  law  the  person  to  whom  he  is  lent  or  let  has 
become  the  employer.  As  to  the  position  at  common 
law  of  a  servant  lent  by  his  master  to  another  person,  see 
ante,  pp.  27—31. 

No  right  to  recover  indemnity  from  the  temporary 
employer  appears  to  have  been  reserved,  though  probably , 
the  workman  could  sue  either  of  the  employers.  Certainly 
he  can  do  so  if  control  of  the  work  in  which  he  is  engaged 
is  parted  with  by  his  general  employer  and  assumed  by 
the  temporary  employer,  and  the  employment  is  in  the 
way  of  the  trade  or  business  of  the  temporary  employer, 
or  if  he  is  injured  by  the  negligence  of  his  temporary 
employer.  No  definition  is  given  of  the  expression 
"temporarily  lent  or  let  on  hire."  It  is  thought  the 
test  must  be,  does  a  contract  of  service  still  subsist 
between  the  workman  and  the  person  who  temporarily 
lends  or  lets  on  hire  his  services  to  another. 

(a)  If  a  claim  has  been  made  and  is  being  prosecuted  at  the  time  of 
the  employer's  death,  we  do  not  think  fresh  proceedings  need  be  com- 
menced ;  an  application  to  the  judge  or  arbitrator  to  change  the  title  of 
the  proceedings  is  probably  all  that  will  be  necessary.  As  to  the 
position  of  a  dependant  dying  before  commencing  proceedings,  see  ante, 
pp.  404,  405. 

Canadian  Notes. 

(231)  The  Alberta  Act,  s.  2,  contains  a  similar  definition  :  Appendix, 
p.  917. 
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"  The  exercise  and  performance  of  the  powers  and 
duties  of  a  local  or  other  public  authority  shall,  for  the 
purposes  of  this  Act,  be  treated  as  the  trade  or  business 
of  the  authority"  (s.  13). 

Not  only  are  local  and  public  authorities  employers 
within  the  Act,  but  any  casual  labour  employed  by  them 
is  within  the  Act  also,  being  treated  as  labour  employed 
in  the  way  of  their  trade  or  business.  See  Mulrooney  v. 
Todd  and  Mayor,  etc.,  of  Bradford,  post,  p.  420. 

Bankruptcy  of  Employer.— In  the  case  of  the  bank- 
ruptcy of  the  employer  the  compensation,  as  stated,  need 
not  come  directly  from  the  employer.  Section  5  (1)  pro- 
vides that  where  an  employer  has  entered  into  any  contract 
with  any  insurers  in  respect  of  any  liability  under  this 
Act  to  any  workman,  then  if  the  employer  becomes  bank- 
rupt, or  arranges  with  his  creditors,  or  if  a  company, 
commences  to  be  wound  up,  the  rights  of  the  employer 
against  the  insurers  as  respects  that  liability  shall,  not- 
withstanding anything  in  the  enactments  relating  to 
bankruptcy  and  the  winding  up  of  companies,  be  trans- 
ferred to  and  vest  in  the  workman,  and  upon  any  such 
transfer  the  insurers  shall  have  the  same  rights  and 
remedies,  and  be  subject  to  the  same  liabilities,  as  if 
they  were  the  employer,  so,  however,  that  the  insurers 
shall  not  be  under  any  greater  liability  to  the  workman 
than  they  would  have  been  under  to  the  employer  (232). 

If  the  liability  of  the  insurers  to  the  workman  is  less 
than  the  liability  of  the  employer  to  the  workman,  the 
workman  may  prove  for  the  balance  in  the  bankruptcy 
or  liquidation  (s.  5  (2) ). 

The  Act  of  1897  gave  the  workman  a  first  charge  on 
the  sum  due  from  insurers.     The  present  section  effects 

Canadian  Notes. 

(232)  Compare  the  provisions  of  the  British  Columbia  Act,  s.  6 
(infra,  p.  934),  and  the  Alberta  Act,  s.  7  (mfra,  p.  921),  and  the  Quebec 
Act,  s.  20  (infra,  p.  977).  And  see  Disourdi  v.  Sullivan  Group  Mining 
Co.,  14  B.  C.  K.  250  and  273 ;  2  Butt.  W.  C.  C.  508  and  514. 
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a  novation  and  establishes  privity  between  the  work- 
man and  the  insurance  company,  giving  the  insurance 
company  the  rights  and  obligations  (so  far  as  by  the 
contract  they  have  undertaken  them)  of  the  employer. 

The  time  when  the  right  to  receive  this  insurance 
money  vests  in  the  workman,  must  depend  largely  upon 
the  terms  of  the  contract  entered  into  between  the 
insurer  and  insured.  The  workman  can  generally  have 
no  greater  rights  against  the  insurer  than  are  given  by 
the  contract  to  his  employer.  Still,  there  may  be 
possible  cases  where  the  insurer  is  estopped  by  his  own 
act  from  denying  that  insurance  money  is  due  to  a 
workman,  even  though  it  could  not  be  recovered  by  the 
workman's  employer  (b). 

The  workman  may  not  know  if,  or  with  whom,  the 
employer  is  insured.  To  obviate  this  difficulty,  the  rules 
provide  (W.  C.  E.  35  (2) )  that  in  such  a  case  he  may 
apply  to  the  court  for  an  order  for  the  examination  of 
the  employer.  Order  25,  rr.  71  and  72,  of  County  Court 
Eules  then  applies,  as  if  the  employer  were  a  debtor 
liable  to  a  judgment  or  order. 

Questions  as  to  the  rights  and  liabilities  of  insurers 
substituted  for  the  employer  in  case  of  his  bankruptcy 
under  s.  5  are  to  be  settled  by  arbitration  in  the  same 
manner  as  questions  between  a  workman  and  his 
employer  (W.  C.  E.  35  (3),  Form  11). 

Liability  of  Principal  for  Contractor  under  s.  $. — 

In  one  state  of  circumstances  a  liability  to  pay  the 
compensation  given  by  the  Act  is  placed,  in  the  first 
instance,  upon  a  person  who  is  not  in  law  the  employer 
of  the  injured  workman  (s.  4),  but  is  called  in  the  Act 
the  "  Principal." 

(6)  Upon  this  subject  consult  Kwwekm  v.  Northern  Employers' 
Mutual  Indemnity  Co.,  [1902]  1  K.  B.  880 ;  86  L.  T.  721 ;  18  T.  L.  B. 
504 ;  Morris  v.  The  Same,  [1902]  2  K.  B.  165 ;  71  L.  J.  K.  B.  733 ;  86 
L.  T.  741 ;  18  T.  L.  E.  635.  The  facts  o£  these  cases  as  affecting  the 
subject  under  consideration  are  found  in  the  Times  Law  Reports  only. 
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A  custom  exists  in  certain  trades,  particularly  in  the 
building  trade,  by  virtue  of  which  the  undertaker  of 
building  work  enters  into  sub-contracts,  or  piece-work 
contracts,  providing  for  the  execution  of  the  work  by  the 
sub-contractor  and  his  assistants,  thus  avoiding  in  part 
the  responsibility  for  accidents  happening  in  the  carry- 
ing out  of  the  work  which  would  otherwise  fall  upon  him. 

This  responsibility  was  often  shifted  upon  men  quite 
unable  to  bear  it,  with  the  result  that,  in  many  cases, 
an  injured  workman  suing  at  common  law  or  under  the 
Employers'  Liability  Act  obtained  no  compensation  at  all. 

Object  of  s.  4. — This  state  of  things  the  legislature 
has  attempted  to  obviate  by  the  provisions  contained  in 
s.  4  of  this  Act. 

The  marginal  note  is,  however,  misleading.  It 
indicates  that  the  section  refers  to  sub-contracting,  and 
sub-contracting  alone,  but  the  section  itself  hardly  bears 
this  meaning,  and  has  considerable  effect  on  contracts 
which  cannot  be  described  as  sub-contracts  at  all. 

The  right  given  to  the  workman  to  recover  compen- 
sation from  the  principal  in  no  way  affects  his  right,  if 
he  so  pleases,  to  recover  from  the  contractor,  who  is  his 
own  employer  (s.  4  (3) ). 

The  first  clause  of  s.  4,  almost  every  word  of  which 
demands  careful  attention,  is  as  follows : 

Section  4  (1). — "Where  any  person  (in  this  section 
referred  to  as  the  principal)  in  the  course  of  or  for  the 
purposes  of  his  trade  or  business,  contracts  with  any 
other  person  (in  this  section  referred  to  as  the  con- 
tractor) for  the  execution  by  or  under  the  contractor  of 
the  whole  or  any  part  of  any  work  undertaken  by  the 
principal,  the  principal  shall  be  liable  to  pay  to  any 
workman  employed  in  the  execution  of  the  work  any 
compensation  under  this  Act  which  he  would  have  been 
liable  to  pay  if  that  workman  had  been  immediately 
employed  by  him  ;  and  where  compensation  is  claimed 
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from  or  proceedings  are  taken  against  the  principal, 
then,  in  the  application  of  this  Act,  references  to  the 
principal  shall  be  substituted  for  references  to  the 
employer,  except  that  the  amount  of  compensation  shall 
be  calculated  with  reference  to  the  earnings  of  the  work- 
man under  the  employer  by  whom  he  is  immediately 
employed.  .  .  ." 

It  will  be  observed  that  the  section  does  not  speak  of 
sub-contracting,  but  of  contracts  in  the  course  of,  or  for 
the  purposes  of  trade  or  business,  made  by  a  principal 
with  a  contractor  in  respect  of  work  undertaken  by  the 
principal. 

Possible  Meanings  of  s.  4.— Three  different  views  were 
possible  as  to  the  meaning  of  the  section : 

1.  That  it  includes  any  work  done  by  a  contractor  for 

a  principal  in  the  course  of,  or  for  the  purposes 
of  the  principal's  trade  or  business. 

2.  That  it   includes   all    the    work   done   by   a   con- 

tractor for  a  principal,  which  is  in  the  way  of  the 
principal's  trade  or  business. 

3.  That  it  only  includes  work  done  by  a   contractor 

for  a  principal,  which  the  principal,  in  the  way 

of  his  business,  has  contracted  with  a  third  party 

to  do  himself. 

The  real  difficulty  of  the  section  arises  from  the  use 

of  the  words  "  work  undertaken  by  the  principal."     If 

by  these  words  is  meant  that  the  principal  is  deemed  to 

undertake  all  such  work  as  becomes   necessary  to  be 

done  in  the  course  of,  or  for  the  purposes  of  his  trade 

or  business,  the  first  view  is   the  correct  one.    If  by 

"  work  undertaken  by  the  principal "  is  meant  the  work 

in  the  course  of  his  business  which  he  undertakes,  i.e. 

which  he  holds  himself  out  as  a  trader  as  willing  to  do, 

the  second  view  is  correct.     If  the  "  work  undertaken 

by  the  principal "  only  refers  to  work  which  he  is  under 

contract  to  do  for  someone  else,  and  which,  instead  of 

e.l.  2  E 
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doing  himself,  he  sub-contracts  for,  the  third  view  is 
alone  the  right  one. 

If  the  first  view  is  correct,  then  indeed  wide  liability  is 
imposed  on  everyone  carrying  on  trade  or  business,  for 
the  work  with  reference  to  which  the  contract  is  made 
need  not  be  within  the  scope  of  the  business  carried  on 
by  the  principal,  so  long  as  the  contract  is  made  in  the 
course  of  or  for  the  purposes  of  his  business. 

To  take  some  illustrations :  A  trader  wishes  to  have 
a  new  warehouse  built  on  the  land  occupied  by  him  for 
the  purpose  of  his  business,  and  contracts  with  an 
independent  builder  to  build  it.  Does  he  become  liable 
to  pay  compensation  for  all  accidents  that  may  happen 
to  any  men  engaged  on  the  work  ?  Ex  hypothcsi  he  is 
not  a  builder,  but  he  has  made  a  contract  in  the  course 
of  and  for  the  purposes  of  his  business,  though  he  him- 
self has  not  undertaken  with  anyone  else  to  do  the  work. 
Again,  a  professional  man  contracts  with  a  vacuum 
cleaning  company  that  they  shall  bring  their  apparatus 
and  servants  to  his  premises  for  the  purpose  of  cleaning 
them.  Does  he  become  liable  for  accidents  to  such  ser- 
vants whilst  engaged,  in  the  work  ?  It  is  thought  the 
occupation  of  a  professional  man  is  covered  by  the  word 
"business,"  and  the  contract  is  for  the  purposes  of  bis 
business. 

If  the  first  view  propounded  is  the  correct  one,  the 
principal  in  both  illustrations  given  is  fixed  with  liability. 
The  words  which  appeared  in  the  corresponding  section 
of  the  Act  of  1897,  excluding  the  operation  of  the  section 
where  the  contract  was  "  ancillary  or  incidental  to,  and 
no  part  of,  or  process  in,  the  trade  or  business  carried  on 
by  the  principal,"  do  not  appear  in  the  present  section, 
and  were,  no  doubt,  left  out  advisedly. 

The  extraordinary  consequences  which  would  result  if 
this  most  comprehensive  meaning,  which  the  words  are 
capable  of  bearing,  was  given  to  them,  has  led  the  author 
to   reject    such  a  wide  interpretation,   though   it  may 
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plausibly  be  contended  that  a  person  does  undertake  to 
do  the  work  which  is  necessary  in  the  course  of  or  for 
the  purpose  of  his  trade  or  business,  especially  having 
regard  to  the  meaning  given  to  the  word  "undertaker  " 
in  the  Act  of  1897. 

Assuming  the  section  must  be  construed  in  a  more 
limited  way,  the  question  is  still  between  the  view 
expressed  in  Nos.  2  and  3,  supra. 

Considerable  difficulty  results  from  adopting  view 
No.  3,  viz.,  that  the  section  is  only  meant  to  extend  to 
work  which  the  principal  has  contracted  with  a  third 
party  to  perform,  for  the  liability  would  then  in  every 
case  be  dependent  upon  whether  or  not  the  principal  was 
working  for  himself  or  for  a  third  party ;  e.g.,  the  builder, 
building  a  house  by  contract  and  giving  out  part  of  the 
work  by  sub-contract,  would  be  liable  to  pay  compensa- 
tion to  the  contractor's  men,  whereas,  if  doing  the  same 
work  for  himself,  he  would  not. 

A  stronger  argument  still  may  be  drawn  from  the 
proviso  to  clause  (1)  of  the  section,  which  is  meant  to 
exempt  from  the  operation  of  the  section  an  agriculturist 
or  farmer  contracting  for  threshing,  ploughing,  or  other 
agricultural  work,  with  a  person  who  provides  machinery 
driven  by  mechanical  power.  In  this  case  the  farmer  is 
not  himself  a  contractor  for  the  work,  he  has  not  under- 
taken to  do  it  for  a  third  party,  yet  the  section  assumes 
that,  but  for  the  proviso,  he  would  be  liable  to  pay  com- 
pensation in  such  a  case  to  the  contractor's  workman. 

The  author  expressed  the  opinion  in  the  last  edition 
of  this  book  that  the  second  meaning  propounded  (No.  2, 
supra,  which,  of  course,  includes  No.  3)  would  be  found 
to  be  the  correct  one,  and  that  the  principal  is  liable  not 
only  where  he  himself  contracts  with  a  third  party,  but 
where  he  sub -contracts  for  any  work  which  is  within  the 
scope  of  his  own  trade  or  business,  i.e.,  work  which  in 
the  ordinary  course  of  following  his  trade  and  business 
he  holds  himself  out  as  being  willing  to  do,  excluding 
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work  which  cannot  fairly  he  called  a  part  of  his  trade  or 
business. 

So  far  as  the  meaning  of  the  section  has  been  con- 
sidered in  England,  this  view  has  been  held  to  be  the 
correct  one,  but,  as  is  not  surprising,  a  different  view 
has  been  expressed  by  the  Scottish  courts,  which  have 
apparently  adopted  the  third  and  most  restricted  inter- 
pretation (see  post,  pp.  431 — 433). 

The  Court  of  Appeal  had  to  interpret  the  meaning  of 
the  section  in  the  case  of  Mulrooney  v.  Todd  and  Mayor, 
etc.,  of  Bradford  (<•).  The  Corporation  of  Bradford  con- 
tracted with  T.  for  the  pulling  down  and  clearing  away 
an  old  mill  situated  on  their  land.  The  land  was  to  be 
used  by  the  Corporation  for  the  purpose  of  a  market.  A 
workman  employed  by  T.  was  killed  by  accident  in  the 
course  of  the  work,  and  the  widow  claimed  compensation 
against  both  the  Corporation  and  T.,  alleging  that  the 
Corporation  was  liable  under  s.  4.  Held,  that  the  con- 
tract between  the  Corporation  and  T.  was  a  contract  for 
the  execution  of  work  undertaken  by  the  Corporation,  and 
that  it  was  entered  into  by  them  in  the  exercise  and 
performance  of  their  powers  and  duties,  and,  conse- 
quently, that  they  were  liable  as  principals  under  s.  4 
of  the  Act. 

The  question  as  to  whether  an  individual  trader  would 
be  liable  under  like  circumstances  was  left  open. 

In  his  judgment,  Cozbns-Habdy,  M.R.,  refers  to  what 
we  have  called  the  third  and  most  restricted  meaning, 
viz.  that  the  section  only  applies  to  a  "  principal "  who 
has  himself  undertaken  with  some  other  person  to  do 
the  work,  and  then  sub-contracted  for  the  doing  it,  only 
to  reject  it  as  an  impossible  meaning.  He  says,  "  If  s.  4, 
sub-s.  1,  stood  alone  without  the  proviso,  I  think  there 
would  be  great  force  in  the  contention  that  the  section 
was  intended  to  operate  only  in  cases  where  you  had  first 

(c)  [1909]  1  K.  B.  165  ;  78  L.  J.  K.  B.  145 ;  100  L.  T.  99 ;  25  T.  L.  E. 
103. 
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a  contract  and  then  a  sub-contract,  and  the  marginal 
note  to  the  section  lends  colour  to  that  view.  But  that 
view  is  impossible,  and  it  was  admitted  to  be  impossible 
when  the  section  is  read  as  a  whole,  with  the  proviso  as 
regards  agricultural  work,  for  which  the  farmer  is  never 
a  contractor." 

Though  this  decision  turned  to  some  extent  upon  the 
definition  in  s.  13  that  "  the  exercise  and  performance  of 
the  powers  and  duties  of  a  local  or  other  public  authority 
shall  for  the  purposes  of  this  Act  be  treated  as  the  trade 
or  business  of  the  authority,"  and  though  the  question  of 
an  individual  trader  was  left  open,  it  is  thought  that  when 
the  circumstances  arise  the  same  rule  will  have  to  be 
applied,  and  the  individual  trader  will  be  held  liable. 

The  question  of  the  liability  of  both  the  principal  and 
the  contractor  was  not  argued,  and  is  not  covered  by  the 
decision.  Compare  the  judgment  of  Lord  Dunedin  in 
Zugrj  v.  J.  £  J.  Cunningham,  post,  p.  431. 

Assuming,  as  we  now  must,  that  the  second  meaning 
given  to  the  section  is  the  correct  one,  the  effect  of  it 
is  much  the  same  as  the  corresponding  section  in  the 
Act  of  1897,  although  it  has  been  re-cast  and  the  word- 
ing largely  altered. 

Cases  under  the  Act  of  1897  relevant. — The  meaning 
given  to  the  words  "  ancillary  or  incidental  and  no  part 
of,  or  process  in,  the  trade  or  business  of  the  under- 
taker "  {i.e.  principal)  in  s.  4  of  the  Act  of  1897,  was  that 
all  such  work  was  excluded  from  the  operation  of  that 
section  which  could  not  fairly  be  described  as  work 
undertaken  by  the  principal  in  the  ordinary  course  of 
following  his  trade  or  business.  This  being  so,  the 
decisions  under  the  former  Act  are  relevant,  not  as 
showing  the  meaning  of  the  words  "ancillary  or  inci- 
dental," but  as  pointing  out  the  classes  of  work  which 
may  fairly  be  said  to  be,  or  not  to  be  undertaken  by 
persons  carrying  on  specified  industries.     This  is  largely 
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a  question  of  fact,  and  almost  every  case  decided  under 
s.  4  of  the  Act  of  1897  turns  not  so  much  on  the  work 
usually  comprised  in  a  particular  trade,  as  on  the  work 
in  fact  undertaken  by  the  particular  trader  from  whom 
compensation  was  claimed. 

The  following  eases  were  decided  upon  the  meaning  of 
s.  4  in  the  Act  of  1897 : 

In  Pearce  v.  London  and  South  Western  Rail.  Co.  (d), 
it  was  decided  that  the  erection  by  a  contractor  of  a  new 
station  upon  the  respondents'  railway  was  work  which 
was  merely  ancillary  or  incidental  to,  and  no  part  of,  or 
process  in,  the  trade  or  business  carried  on  by  the  rail- 
way company.  Consequently  the  railway  company  were 
not  liable  to  pay  compensation  under  s.  4  of  the  Act  to  a 
workman  in  the  service  of  the  contractor,  who  had  con- 
tracted to  erect  the  station,  in  respect  of  an  injury 
happening  to  the  workman  during  the  execution  of  it. 

This  decision  that  the  building  of  the  station  of  an 
undertaking  such  as  a  railway  company,  which  is  con- 
stituted by  special  Act  of  Parliament  with  power  to  con- 
struct the  railroad  and  all  the  necessary  accessories,  is  no 
part  of,  or  process  in,  the  trade  or  business  carried  on  by 
the  railway  company,  seems  to  be  construing  the  words 
of  the  Act  somewhat  too  strictly.  The  ratio  decidendi  of 
the  case  was,  that  the  trade  or  business  carried  on  by 
the  railway  company  was  the  carriage  of  goods  and 
passengers  from  place  to  place. 

In  Knight  v.  Cubitt  d  Co.  (e),  the  respondents  entered 
into  a  contract  with  the  owner  of  two  adjoining  houses 
in  a  street  numbered  respectively  16  and  17,  for  the 
demolition  of  No.  17,  and  the  erection  of  a  new  building 
on  the  site  of  it,  and  for  alterations  and  repairs  to  No.  16. 
The  firm  habitually  entered  into  contracts  for  the  demoli- 
tion of  buildings,  and  the  erection  of  new  buildings  on 

(d)   [1900]  2  Q.  B.  100 ;  69  L.  J.  Q.  B.  683 ;  82  L.  T.  487  ;  16  T.  L.  E. 
336. 
(c)  [1902]  1  K.  B.  31 ;  71  L.  J.  K.  B.  65 ;  85  L.  T.  526  ;  18  T.  L.  B.  26. 
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their  sites.  It  was,  however,  their  practice  not  to  execute 
the  work  of  demolition  themselves,  but  to  sub-contract 
for  that  work  with  another  person,  which  they  accord- 
ingly did  with  regard  to  the  house  No.  17.  An  accident 
happened  to  a  workman  employed  by  the  sub-contractor 
in  the  demolition  of  No.  17  in  the  course  of  his  employ- 
ment, which  caused  his  death.  On  a  claim  by  the  widow 
for  compensation  against  Cubitt  &  Co.  under  s.  4  of  the 
Act,  the  county  court  judge  found  that  Cubitt  &  Co.  were 
the  undertakers,  and  that  the  work  of  demolition  was  not 
work  merely  ancillary  or  incidental  to  their  business,  and 
awarded  compensation.  This  decision  was  upheld  on 
appeal,  upon  the  ground  that  there  was  evidence  that 
Messrs.  Cubitt  &  Co.  entered  into  contracts  for  the 
demolition  of  houses  as  in  the  present  case,  and  conse- 
quently such  work  was  not  ancillary  or  incidental  to  their 
business,  but  part  of  their  trade  or  business. 

With  this  case  must  be  considered  that  of  Bush  v. 
Haues  (/),  in  which  Knight  v.  Cubitt  id  Co.  was 
distinguished. 

A  builder  had  contracted  to  erect  a  building,  which 
was  to  have  an  iron  roof.  It  was  no  part  of  his  usual 
business  to  construct  or  erect  such  a  roof,  and  he  had 
no  one  in  his  employment  who  could  do  this.  He  accord- 
ingly entered  into  a  sub-contract  with  a  firm  to  do  the 
work,  and  one  of  the  workmen  employed  by  that  firm 
was  killed  while  engaged  on  the  work.  On  the  applica- 
tion for  compensation  under  the  Workmen's  Compensa- 
tion Act,  1897,  the  county  court  judge  found  that  the 
erection  of  such  a  roof  was  no  part  of  the  ordinary 
business  of  the  respondent,  but  that  it  was  part  of  such 
a  business  as  ordinarily  carried  on,  and  was  therefore 
not  ancillary  or  incidental  to  the  business  carried  on  by 
the  respondent  within  the  meaning  of  s.  4  of  the  Act. 

On  appeal,  it  was  held  that  the  test,  whether  a  sub- 
contract is  for  ancillary  work  to  that  carried  on  by  the 
(/)  [1902]  1  K.  B.  216 ;  71  L.  J.  K.  B.  68 ;  85  L.  T.  507. 
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undertaker,  is  not  whether  it  is  generally  undertaken  by 
persons  who  carry  on  the  same  class  of  business,  but 
whether  such  work  forms  part  of  the  business  ,of  the 
particular  undertaker. 

It  is  somewhat  difficult  to  distinguish  this  case  on 
principle  from  that  of  Knight  v.  Cubitt  dj  Co.,  supra. 

In  both  cases  the  undertaker  had  contracted  to  do  the 
work  as  to  which  the  question  arose.  In  Knight  v.  Cubitt 
(0  Co.  there  was  a  finding  that  demolition  of  buildings 
was  part  of  the  business  of  the  undertakers,  although 
they  themselves  never  did  this  class  of  work. 

In  Bush  v.  Hawes,  supra,  there  was  a  finding  that  the 
work  in  question  was  ordinarily  undertaken  by  builders, 
and  was,  in  fact,  undertaken  by  the  respondent  in  the 
case.  Is  the  distinction,  therefore,  that  where  an  alleged 
undertaker  frequently  makes  contracts  for  a  particular 
kind  of  work,  which  work  he  never  performs  by  means 
of  his  own  workmen,  such  work  is  not  ancillary  or 
incidental  to  the  business  which  he  carries  on  ;  but  that 
where  an  undertaker  in  a  particular  case  undertakes  a 
class  of  work  generally  undertaken  by  persons  carrying 
on  a  similar  business,  and  does  not  do  it  by  means  of  his 
own  workmen,  such  work  is  ancillary  or  incidental  within 
the  meaning  of  s.  4  ? 

The  distinction  appears  to  be  a  somewhat  fine  one. 

Returning  to  the  words  of  s.  4  of  the  Act  of  1906,  it 
will  be  observed  that  the  principal  must  carry  on  a  trade 
or  business,  and  the  work  must  be  "  in  the  course  of  or  for 
the  purposes  of "  a  trade  or  business.  These  words  are 
used  disjunctively.  A  person  who,  in  his  private  capacity 
and  for  private  purposes,  engages  a  contractor  to  do  work 
for  him  is  not  within  the  scheme  of  the  section,  e.g.,  a 
person  building  a  private  dwelling-house.  See  judgments 
in  the  House  of  Lords  of  Cooper  and  Crane  v.  Wright  (g). 
See  also  on  the  same    point,  the  Scottish   decisions  of 

(g)  [1902]  A.  O.  302 ;   71  L.  J.  K.  B.  642 ;  86  L.  T.  776 ;  18  T.  L.  B. 
622. 
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Stalker  v.  Wallace  (h),  Ilahtead  v.  Thompson  (i),  Paterson 
v.  Lockhart  (k).  As  to  the  meaning  of  trade  or  business, 
see  ante,  pp.  278—280. 

Thus  in  Wailes  v.  Franco-British  Exhibition  (I),  it  was 
decided  that  although  the  work  being  done  for  the 
"  Principal "  may  be  within  the  scope  of  the  general 
objects  for  which  the  Principal— in  this  case  an  exhibition 
— exists,  yet,  if  the  work  is  not  part  of  the  trade  or 
business  undertaken  by  such  "  Principal  "  s.  4  of  the  Act 
of  1906  does  not  apply. 

The  meaning  of  section  4  of  the  present  Act  again 
arose  in  Dittmar  v.  Owners  of  Ship  V.  593  (in).  A 
company  carried  on  business  as  coal  merchants  in  various 
parts  of  the  world,  and  as  incidental  thereto  the  business 
of  lightermen.  They  purchased  in  England  a  lighter  for 
the  use  of  their  business  in  Cape  Verd.  They  agreed 
with  one  G.,  for  a  lump  sum  to  take  the  lighter  out,  and 
to  provide  and  pay  the  crew,  the  company  paying 
insurance  and  part  clearances.  The  boatswain  was 
incapacitated  by  an  accident  during  the  voyage  and 
claimed  compensation  under  s.  4,  from  the  company  as 
"  Principal."  Held,  that  the  company  in  the  course,  or 
for  the  purposes  of  their  business  had  contracted  with 
G.  for  the  execution  by  or  under  G.  of  part  of  the 
work  undertaken  by  them,  and  that  they  were  liable 
under  s.  4  to  pay  compensation  to  the  contractor's 
workman. 

In  this  case  the  same  contention  was  raised  that  the 
section  only  referred  to  work  which  the  Principal  himself 
has  contracted  to  do  and  then  sub-let.  This  view  was 
again  rejected.  In  giving  judgment  Cozens-Hardy,  M.E., 
says :  "  I  refrain  from  expressing  any  opinion  as  to  the 
effect  of  this  very  difficult  section  where  the  facts  may  be 

(h)  2  F.  1162  ;  37  Sc.  L.  R.  898. 
(i)  3  P.  668;  38  Sc.  L.  R.  473. 
(It)  7  F.  954;  42  Sc.  L.  R.  755. 
(I)  25  T.  L.  R.  441. 
(m)  [1909]  1  K.  B.  389. 


426    The  Wobkmbn's  Compensation  Act,  1906. 

different,  and  I  base  my  decision  entirely  upon  the  very 
peculiar  conditions  of  the  present  case." 

A  workman,  however,  is  not  entitled  to  claim  com- 
pensation from  the  "Principal,"  where  he  has  no  claim 
against  the  contractor.  Thus,  where  a  contractor 
employed  his  own  son,  a  member  of  his  family  dwelling 
in  his  house — and  thus  excluded  from  the  definition 
given  of  "workman"  in  s.  13  of  the  Act— and  such  son 
was  injured  during  the  work,  it  was  held  that  he  could 
not  claim  under  s.  4  from  the  "  Principal,"  Marks  v. 
Came  (n). 

The  trade  or  business  of  local  or  other  public  authorities 
is  the  exercise  and  performance  of  their  powers  and  duties 
(s.  13). 

It  is  thought  that  all  such  public  authorities  are  within 
s.  4,  and  that  they  will  be  liable  in  every  case  where  they 
contract  for  the  doing  of  work,  at  all  events  where  the 
work  is  not  ultra  vires.  See  Mulrooney  v.  Todd  and 
Mayor,  (He,  of  Bradford,  ante,  p.  420. 

Exceptions  to  s.  $. — The  two  exceptions  to  the  opera- 
tion of  s.  4  are  the  following : — 

(a)  The    exception  in    favour   of  the    agriculturalist 

employing  a  contractor  who  provides  machinery 

driven  by  mechanical  power  for  the  purposes 

of  threshing,  ploughing,  etc. 

Hand  and  horse  power  though  increased  by  mechanical 

contrivances  is   not   machinery   driven   by    mechanical 

power,   which   means  steam,    water,  gas,    electricity,  or 

other    power    ejusdem  generis     (Willmot   v.    Paton  (o) ) ; 

Wrigley  v.  Bagley  (p)  ). 

(b)  The  second  exception  is  where  the  accident  occurred 

elsewhere  than  on,  or  in,  or  about,  premises  on 

(n)   [1909]  2  K.  B.  516 ;  78  L.  J.  K.  B.  853  ;  100  L.  T.  950  ;  25  T.  L.  R. 
620. 
(o)  [1902]  1  K.  B.  237 ;  71  L.  J.  K.  B.  1 ;  85  L.  T.  569 ;  18  T.  L.  R.  48. 
{p)   [1901]  1  K.  B.  780 ;  70  L.  J.  K.  B.  538;  84  L.  T.  415. 
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which  the  principal  has  undertaken  to  execute 
the  work,  or  which  are  otherwise  under  his 
control  or  management  (s.  4  (4) )  (233). 

As  to  the  interpretation  given  to  the  words  "  on, 
in,  or  ahout,"  and  the  cases  decided  thereon,  see  ante, 
p.  375. 

The  premises  on  which  the  principal  has  undertaken 
to  execute  the  work  need  not  be  his  own  premises,  and 
will  probably  be  interpreted  to  mean  the  whole  area  of 
the  land  upon  which  the  work,  or  any  part  of  it,  is  to  be 
done.  See  Atkinson  v.  Lumb  (q),  Rogers  v.  Cardiff  Cor- 
poration (>■),  Berwickshire  County  Council  v.  Midcllemass  (s). 

The  expression  "  premises  on  which  the  principal  has 
undertaken  to  execute  the  work  "  does  not  include  the 
public  streets  though  incidentally  used  for  the  purposes 
of  the  work. 

This  was  decided  in  Andrews  v.  Andrews  and  Mears.  (t) 
A  workman  employed  in  connection  with  certain  paving 
operations  by  a  contractor,  his  duties  being  to  cart 
materials  for  the  work  and  remove  rubbish,  whilst  so 
engaged  was  accidentally  killed  in  the  public  street,  at  a 
distance  of  two  miles  from  the  site  of  the  work.  His 
dependants  claimed  compensation  under  s.  4  of  the  Act 
from  the  "Principal."  Held,  that  the  exception  in 
sub-s.  4  applied  and  protected  the  "Principal"  from 
responsibility,  as  the  accident  did  not  occur  on,  or  in,  or 
about  premises  on  which  he  (the  "  Principal ")  had  under- 
taken to  execute  the  work,  or  which  were  "  otherwise 
under  his  control  or  management." 

It  is  believed,  however,  that  the  premises  under  the 

(?)  [1903]  1  K.  B.  861 ;  72  L.  J.  K.  B.  460;  88  L.  T.  472 ;  18  T.  L.  B. 
412. 

(?)  [1905]  2  K.  B.  832 ;  75  L.  J.  K.  B.  22 ;  93  L.  T.  683  ;  22  T.  L.  B.  9. 

(s)  2  F.  292  ;  37  Sc.  L.  B.  297. 

(t)  [1908]  2  K.  B.  567 ;  77  L.  J.  K.  B.  974 ;  99  L.  T.  214  ;  24  T.  L.  E. 
709. 

Canadian  Notes. 
(233)  Compare  the  Alberta  Act,  s.  6 :   Appendix,  p.  921. 
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control  or  management  of  a  public  or  local  authority  will 
include  the  whole  area  or  district  for  which  they  are  the 
authority.  Indeed,  it  will  be  difficult,  if  not  impossible, 
for  such  an  authority  to  avoid  liability  to  pay  compensa- 
tion to  the  workmen- of  all  their  contractors  or  sub- 
contractors on  the  ground  that  the  accident  did  not  occur 
on  premises  under  their  control  or  management  {Coles  v. 
Dickinson  (u) ;  and  see  s.  149  (5)  of  Factory  and  Workshop 
Act,  1901). 

Indemnity  under  s.  $ — As  against  the  serious  liability 
imposed  on  the  "  Principal "  under  s.  4,  he  is  given  in 
the  same  section  (clause  2)  a  right  of  indemnity  against 
any  person  who  would  have  been  liable  to  pay  com- 
pensation to  the  workman  independently  of  the  section. 

This  does  not  refer  to  the  contractor's  workmen 
being  injured  by  a  stranger,  for  in  that  case  a  right  to 
indemnity  is  given  by  s.  6,  which  cannot,  except  by 
agreement,  be  settled  in  the  arbitration  proceedings. 

It  is,  however,  a  right  of  indemnity  against  the  con- 
tractor or  any  sub-contractor  who  may  be  engaged  on 
the  execution  of  the  work  comprised  in  the  contract. 

The  liability  of  the  principal  extends  to  any  workman 
employed  in  the  execution  of  the  work,  and  his  right  to 
indemnity  is  co-extensive  with  the  liability. 

The  procedure  to  be  adopted  where  the  principal 
claims  indemnity  is  set  out  in  the  Eules  made  under  the 
Act  (W.  C.  K  19-23). 

These  rules  provide  for  the  filing  of  a  claim  for 
indemnity  ten  clear  days  before  the  day  fixed  for  the 
arbitration  in  prescribed  form  (Form  23),  which  is  to  be 
served,  with  a  copy  of  the  applicant's  request  and  par- 
ticulars, and  notice  of  trial  (as  under  rr.  14,  15),  on  the 
person  upon  whom  the  claim  is  made,  called  the  third 
party.  They  provide  for  the  appearance  or  default  of 
appearance  by  the  third  party,  proceedings  on  default, 

(u)  1G  C.  B.  (n.s.)  604  ;  33  L.  J.  C.  P.  312. 
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and  application  for  directions.  Pull  discretion  is  given 
to  the  judge  as  to  costs,  and  he  may  order  any  one 
or  more  of  the  parties  to  pay  the  costs  of  any  other  or 
others  (r.  23). 

"Principal"  should  not  Pay  Yoluntarily. — It  will 
at  all  times  be  risky  for  the  "  Principal "  to  voluntarily 
pay  a  claim  made  by  a  workman  of  a  contractor  if  he 
proposes  afterwards  claiming  indemnity.  The  con- 
tractor, when  sued  for  indemnity,  may  set  up  that 
payment  ought  not  to  have  been  made,  as  a  good 
defence  to  the  action  existed.  He  may  allege  that  the 
workman  was  guilty  of  "  serious  and  wilful  misconduct," 
or  that  the  injury  did  not  arise  out  of  and  in  the 
course  of  the  employment,  or  that  the  sum  given  was 
too  large  (r). 

Other  questions  under  s.  4  still  await  decision.  To 
whom  is  an  injured  workman,  under  such  circumstances, 
to  give  notice  of  the  accident  ?  Can  he  claim  first  from 
his  employer  under  the  Act,  and  afterwards,  if  he 
fails  against  his  employer,  from  the  "Principal,"  and  vice 
verm  .'■  Can  he  join  both  the  principal  and  the  contractor 
in  the  same  arbitration  proceedings  and  claim  from  them 
both  at  all  events,  alternatively.  This  course  seems  to 
be  contemplated  by  the  Rule  (W.  C.  R.  2  (2) ),  which 
introduces  the  procedure  of  Order  3,  r.  2,  of  County 
Court  Rules  as  to  joinder  of  parties,  although  in 
Mulrooney's  case,  ante,  p.  420,  it  was  expressly  left  an 
open  question.  If,  without  proceedings  having  been 
taken,  the  compensation  being  paid  to  a  workman 
becomes  discontinued,  as  by  bankruptcy,  can  he  claim 
from  the  other  person  against  whom  he  is  given  a 
remedy  ?  Such  questions  will  probably  arise,  but  it  is 
useless  to  try  to  anticipate  decisions  upon  this  Act  (x). 

{v)  As  to  payment  being  made  voluntarily  by  an  undertaker  who 
afterwards  claims  indemnity,  see  Thompson  v.  Northern  Marine 
Engineering  Co.,  Law  Times,  February  7th,  1903,  at  p.  335. 

[x)  See  as  to  election  of  remedy,  Chap.  VII, 
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Scottish  Decisions  upon  the  Words  "Ancillary"  or 
"Incidental"  in  the  Act  of  1897. — Several  decisions 
as  to  the  meaning  of  the  words  "  merely  ancillary  or 
incidental  to  "  have  been  given  in  Scotland. 

In  Dempster  v.  Hunter  &  Sons  (y),  it  was  held  that 
cleaning  the  windows  of  a  factory  was  work  merely 
ancillary  or  incidental  to,  and  no  part  of  a  process  in, 
the  trade  or  business  carried  on  by  the  occupier  of  the 
factory. 

In  Burns  v.  North  British  Bail.  Co.  (z),  the  work 
of  fitting  up  railway  signals  for  working  sidings  of  a 
railway  company,  was  declared  to  be  work  not  merely 
ancillary  or  incidental  to  the  business  carried  on  by  the 
railway  company,  but  a  part  of,  or  process  in  such 
business  (a). 

In  Bee  v.  Ovens  &  Son  (b),  the  carting  work  in  con- 
nection with  a  factory  was  held  to  be  a  part  of  the  trade 
or  business  carried  on  by  the  occupier  of  the  factory,  and 
not  merely  ancillary  or  incidental  to  the  business. 

The  same  principle  was  laid  down  in  Grcenhill  v. 
Caledonian  Bail.  Co.  (c),  as  to  the  carting  of  goods  in 
respect  of  which  a  railway  company  charged  rates  which 
were  inclusive  of  charges  for  collection  and  delivery. 

In  Dundee  and  Arbroath  Bail.  Co.  v.  Carlin  (d),  it 
was  held  that  the  building  of  a  wall  by  the  side  of  a 
railway  cutting  to  prevent  the  earth  falling  down  and 
obstructing  the  access  to  a  signal  box,  was  not  part  of, 
or  process  in,  the  business  of  a  railway  company,  but 
was  merely  ancillary  or  incidental  thereto. 

The  case  of  McGovem  v.    Cooper  cO  Co.  (e)  strongly 

(y)  4  P.  580;  39  Sc.  L.  E.  395. 
(a)  2  P.  629  ;  37  So.  L.  E.  448. 

(a)  Compare  with  English  decision  in  Pearce  v.  London  and  South 
Western  Bail.  Co.,  ante,  p.  422. 
(6)  2  P.  439 ;  37  Sc.  L.  E.  328. 

(c)  2  P.  736  ;  37  Sc.  L.  E.  524. 

(d)  3  P.  843 ;  38  Sc.  L.  E.  635.  See  also  Stewart  v.  Damgavil  Coal 
Co.,  4  P.  425 ;  39  Sc.  L.  E.  302. 

(e)  4  P.  249;  39  Sc.  L.  E.  102. 
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illustrates  the  extent  of  the  liability  which  may  be 
incurred  by  an  undertaker  (now  "  Principal  ")  under  s.  4 
of  the  Act. 

Cooper  &  Co.  had  a  factory  in  Glasgow  and  sale 
premises  in  London  and  Leeds.  Under  a  contract  with 
the  railway  company,  the  company's  servants  called  with 
carts  at  the  factory  to  collect  the  goods  for  transit  by 
rail  to  the  sale  premises,  charging  an  inclusive  rate  for 
collecting,  railway  carriage,  and  delivery.  A  railway 
carter,  while  taking  goods  from  the  factory  to  the  rail- 
way lorry  on  the  opposite  side  of  the  street,  at  a  point 
about  thirty-two  feet  distant  from  the  factory,  was 
accidentally  injured: — Held,  that  Cooper  &  Co.  were 
undertakers  of  the  work  in  which  the  carter  was 
employed ;  that  the  carting  was  part  of  their  business, 
and  not  merely  ancillary  or  incidental  thereto ;  and  that 
consequently  they  were  liable  to  pay  compensation  under 
s.  4. 

In  Stewart  v.  Dublin  and  Glasgow  Steam  Packet 
Co.  (f)  the  defenders  were  held  not  liable  to  a  work- 
man employed  by  a  contractor,  who  had  contracted 
with  them  to  bunker  their  vessels  with  coal  when  at 
berth  in  the  harbour  where  their  vessels  generally  lay. 
The  workman  was  at  the  time  trimming  the  coal  on  the 
quay,  and  would  shortly  afterwards  have  been  engaged 
putting  it  into  the  bunkers.  The  ground  of  the  decision 
was  that  this  work  was  ancillary  or  incidental  to  the 
work  of  the  Steam  Packet  Company.  See  also  Topping 
v.  Rhind  (g). 

Scottish  Decisions  on  Section  $  of  the  Act  of  1906. — 

Several  decisions  on  s.  4  of  the  Act  of  1906  have  been 
given  in  the  Court  of  Session. 

In  the  case  of  Zugg  v.  J.  and  J.  Cunningham  (h)  a  firm 

(/)  5  F.  57 ;  40  So.  L.  R.  41. 
(g)  6  B\  666  ;  41  S.  L.  R.  573. 
(ft)  [1908]  S.  0.  827 ;  45  S.  L.  E.  670. 
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of  chemical  manufacturers  contracted  with  "A."  to  tar 
the  outside  of  the  tanks  used  in  their  business,  to  protect 
them  from  the  weather.  A  workman  employed  by  "  A." 
was  killed  by  an  accident  whilst  engaged  in  this  work, 
and  claimed  from  the  "  Principal "  under  s.  4.  Held, 
that  the  work  was  not  part  of  the  work  undertaken  by 
the  chemical  manufacturers  within  the  meaning  of  the 
section,  and  that  they  were  not  liable  to  pay  com- 
pensation. 

The  Lord  President -(Lord  Dunedin),  in  giving  judg- 
ment, says  :  "It  seems  to  me  that  what  is  in  the 
section  is  clear  enough.  Where  a  person  has  undertaken 
as  principal  to  perform  a  piece  of  work,  and  then  enters 
into  a  contract  with  another  for  the  performance  of  the 
whole  or  part  of  the  work,  he  will  be  liable  to  the  work- 
man employed  by  that  other  contractor,  but  always  pro- 
vided he  has  undertaken  to  perform  the  work.  Now, 
undertaking  as  a  principal  must  mean  undertaking  on 
the  order  of  some  one  else,  i.e.  a  customer.  In  other 
words,  to  get  the  state  of  affairs  contemplated  by  the 
section,  there  must  be  an  undertaking  by  '  A.'  to  perform 
the  work  for  '  B.',  and  a  sub-contract  between  '  A.'  and 
'  C  (whose  immediate  servant  the  workman  is)  to  perform 
the  work  undertaken." 

Apparently  Lord  McLaren  did  not  put  the  same  con- 
struction on  the  section,  for  he  gives  the  illustration  of  a 
railway  company  which  arranges  to  build  its  own  engines, 
or  to  lay  out  its  own  sidings,  as  a  case  where  the  company 
would  be  liable  under  the  section,  though  it  was  under  no 
contractual  obligation  to  do  the  work. 

Lord  Kinnear  is  reported  as  agreeing  with  both  judg- 
ments. 

Now,  as  we  have  pointed  out,  it  is  impossible  that  this 
limited  construction  placed  on  the  section  by  the  Lord 
President  can  be  correct.  It  has  twice  (see  ante,  pp. 
420 — 425)  been  declared  in  England  to  be  the  wrong  con- 
struction.   The  Lord  President  does  not  deal  at  all  with 
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the  difficulty  created  by  the  proviso  as  to  agricultural 
work,  which  seems  an  insuperable  one.  His  construction 
would  reduce  the  section  to  much  smaller  limits  than  the 
corresponding  section  in  the  Act  of  1897  was  held  to  bear. 

In  Spiers  v.  Elderslie  Steamship  Co.  (i)  the  alleged  "  Prin- 
cipal," being  shipowners,  contracted  with  "  "\Y."  for  the 
cleaning  of  the  boilers  of  one  of  their  vessels.  One  of 
the  men  employed  by  "W."  was  injured  whilst  doing 
the  work,  and  claimed  compensation  from  the  respon- 
dents as  Principal  under  s.  4.  Held,  that  he  was  not 
entitled ;  for,  though  it  was  shown  the  shipowners  some- 
times did  this  work  themselves,  it  was  no  part  of  their 
ordinary  business  to  clean  the  boilers  of  their  vessels. 

Compare  with  the  English  case,  Dittmar  v.  Wilson,  Sons 
it-  Co.,  ante,  p.  425,  with  which  it  appears  to  conflict. 

Irish  Decision. — In  the  case  of  Bn-nnan  v.  Dublin 
United  Tramways  Co.  (A),  it  was  held,  under  s.  4  of  the 
Act  of  1897,  that  the  erection  of  coal-hauling  machinery 
at  one  of  the  power  stations  belonging  to  the  tramways 
company,  was  work  merely  ancillary  or  incidental  to  the 
business  carried  on  by  the  tramway  company,  and  that 
the  company  was  not  liable  to  pay  compensation  to  a 
workman  employed  by  a  contractor  engaged  in  the 
erection  of  the  machinery.     See  also  Walsh  v.  Hayes  (I). 

(i)  1909,  S.  C.  1250;  46  S.  L.  E.  893. 

(&)  [1901]  2  Ir.  L.  B.  241 ;  34  J.  L.  T.  R.  113. 

(0  43  Ir.  L.  T.  114 ;  2  Butterworths'  C.  C.  202. 
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CHAPTER  VI. 


CONDITIONS  PEECEDENT  TO  THE  EIGHT  TO 
EECEIVE,  OE  TO  CONTINUE  TO  EECEIVE, 
COMPENSATION. 

In  addition  to  the  necessity  of  the  personal  injury 
being  due  to  accident  arising  out  of  and  in  the  course 
of  the  employment  within  the  meaning  of  the  Act, 
certain  conditions  are  laid  down  in  the  Act,  upon  which 
the  right  to  receive  the  compensation,  or  to  have  it 
continued  depends. 

The  conditions  are  the  following  : 

(a)  That  the  injury  is  one  which  has  disabled  the  work- 

man for  a  period  of  at  least  one  week  from  earn- 
ing fall  wages  at  the  work  at  which  he  was 
employed  (s.  1  (2)  (a) ). 

(b)  That  the  injury  is  not  attributable  to  the  workman's 

serious  and  wilful  misconduct,  except  where  it 
results  in  death  or  serious  and  permanent  dis- 
ablement (s.  1  (2)  (c) ). 

(c)  That  notice  of  the  accident  (unless  excused)  has  been 

given  as  soon  as  practicable  and  before  the  work- 
man voluntarily  left  the  employment  (a),  and  the 
claim  for  compensation  (unless  excused)  made 
within  six  months  of  the  occurrence  of  the 
accident  (b)  or,  in  case  of  death,  within  six 
months  from  the  lime  of  death  (s.  2  (1) ). 

(a)  This  is  not  so  where   the   accident  is    an    industrial  disease, 
B.8(i)(e). 

(6)  See,  as  to  seamen,  s.  7  (1)  (g). 
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(d)  That  the  workman  has,  when  required  by  the  em- 
ployer, submitted  himself  to  a  medical  examin- 
ation, cither  before  receiving  (Sched.  1  (4) )  or 
whilst  receiving  weekly  payments  under  the  Act 
(Sched.  1  (14)'). 

(a)  Disablement  for  One  Week. 

Disablement  for  One  Week. — Under  the  Workmen's 
Compensation  Act,  1897,  the  period  which  had  to  elapse 
before  compensation  became  payable  was  two  weeks.  It 
is  now  reduced  to  one  week  (234).  Moreover,  under  the 
former  Act,  no  compensation  was  payable  in  respect  of  the 
first  two  weeks,  whatever  length  of  time  the  incapacity 
might  continue.  Now,  if  the  incapacity  lasts  less  than  two 
weeks,  no  compensation  is  payable  in  respect  of  the  first 
week  (Sched.  1  (1),  proviso  (a) ). 

The  result  is  that  if  the  incapacity  is  for  less  than  a 
week,  no  compensation  is  payable.  If  for  less  than  two 
weeks,  compensation  is  payable  for  one  week  only.  If 
for  more  than  two  weeks,  compensation  is  payable  from 
the  time  of  the  accident  and  continues  as  long  as  the 
incapacity  continues. 

The  words  intended  to  declare  that  tbe  injury  must 
incapacitate  the  workman  from  earning  his  wages  for 
one  week  before  his  right  arises,  are  unfortunately 
chosen.  The  words  used  are  that  the  injury  must  dis- 
able the  workman  for  at  least  one  week  from  earning 
full  wages  (s.  1  (2)  (a)).  Any  injury  which  prevents  a 
workman  working  for  one  day  in  the  week  is  one  which 
prevents  him  from  earning  full  wages  for  that  week. 
The  judicial  construction  which  would  have  been  put 
upon   the  words   might   have   produced   a   result  very 

Canadian  Notes. 

(234)  In  Alberta  and  British  Columbia  the  employer  is  not  liable 
unless  the  workman  is  disabled  for  at  least  two  weeks  from  earning  full 
wages.  In  Quebec  compensation  begins  on  the  eighth  day :  see  Appendix, 
pp.  918,  931, 975.  In  New  Brunswick  if  the  incapacity  lasts  less  than  two 
weeks  no  compensation  is  payable  for  the  first  week :  Appendix,  p.  949 
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different  from  what  was  intended,  but  for  the  words  in 
the  First  Schedule  (1),  proviso  (a),  which  expressly  show 
that  compensation  in  such  a  case  is  not  to  be  paid  at  all 
in  respect  of  the  first  week. 

When  must  the  Week  Occur  ? — The  Act  does  not  say 
that  the  week  referred  to  must  be  that  immediately  subse- 
quent to  the  time  of  the  injury,  nor,  although  the  words 
in  the  schedule  would  appear  to  indicate  such  meaning, 
do  we  think  they  can  be  so  construed.  It  often  happens 
that  an  injury  may  cause  a  workman  to  absent  himself 
from  work  for  a  few  days,  and  then  he  may  return  only 
to  discover  after  a  short  trial  that  he  cannot  continue  the 
work.  This  may  occur  several  times.  In  such  cases 
must  the  various  periods  during  which  the  injury  has 
caused  abstention  from  work  be  added  together,  and 
when  they  make  a  total  of  one  week  does  the  right  to 
•receive  compensation  begin,  or  does  it  begin  after  the 
workman,  owing  to  his  injury,  has  earned  something  less 
than  full  wages  in  any  week  after  the  accident  ?  The 
author  thinks  the  latter  construction  is  the  correct  one. 

"At  thie  work  at  which  he  was  employed."  These 
words  were,  added  to  ensure  that  the  workman  should  not 
lose  the  compensation  if  he  was  able  to  do  some  work  of 
an  easier  character  than  his  ordinary  work. 

But  the  wages  must  be  earned,  though  not  necessarily 
at  the  same  class  of  work,  otherwise  the  employer's 
liability  to  pay  compensation  remains,  even  though  the 
award  to  which  the  workman  is  entitled  is  only  for  a 
sum,  or  a  mere  declaration  of  liability.  See 
Chandler  v.  Smith  d  Son,  post,  p.  543. 

\ 

(b)  Serious  and  Wilful  Misconduct. 

If  Attributable  to  Serious  and  Wilful  Misconduct. 

If  the  injury  is  "  attributable  to  the  serious  and  wilful 
misconduct "  of  the  workman  injured,  his  compensation 
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is  to  be  disallowed,  unless  the  injury  results  in  death  or 
serious  and  permanent  disablement  (s.  1  (2)  (c) ).  (234a) 

Under  the  law  as  it  existed  before  any  Workmen's 
Compensation  Acts  were  passed,  a  workman  could  not 
recover,  if  he  had  been  guilty  of  contributory  negligence 
and  u  fortiori,  if  the  injury  was  entirely  attributable  to 
his  own  negligence  or  misconduct.  Now  he  is  to  receive 
compensation,  no  matter  whether  his  negligence  or  mis- 
conduct caused  or  contributed  to  cause  the  accident.  He 
loses  his  compensation  only  when  guilty  of  serious  and 
wilful  misconduct,  and  when  the  injury  does  not  result 
in  death  or  serious  and  permanent  disablement.  The 
words  "  serious  and  wilful  misconduct "  are  used  con- 
junctively and  amount  to  saying  that  the  misconduct 
must  always  be  wilful. 

It  is  believed  that  the  word  "wilful"  is  not  used  in 
the  sense  that  the  workman  must  intend  to  produce  the 
injury  which  follows,  although  it  would  cover  such  a 
case.  The  words  are  "  wilful  misconduct."  It  is 
necessary  to  establish,  before  the  workman  can  be 
deprived  of  the  compensation,  that  he  knew  that  in  the 
course  of  conduct  he  was  adopting  he  was  misconducting 
himself,  and  also  that  the  misconduct  was  of  a  serious 
nature,  and  that  it  occasioned  the  injury. 

Canadian  Motes. 

(234a)  A  similar  provision  is  contained  in  the  Alberta  Act  (s.  3,  infra, 
p.  918),  except  that  the  words  are  "death  or  permanent  disablement." 
Under  the  British  Columbia  Act  (s.  2,  infra,  p.  932),  there  is  no  liability 
where  the  injury  is  attributable  solely  to  "serious  and  wilful  misconduc  t 
or  serious  neglect."  The  meaning  of  the  words  in  the  British  Columbia 
Act  was  considered  by  Duff,  J.,  in  Hill  v.  Oranby  Consolidated  Mines, 
12  B.  C.  B.  118 ;  1  Butt.  W.  C.  C.  436 ;  and  see  Granick  v.  British 
Columbia  Sugar  Refinery  Co.,  14  B.  C.  B.  251 ;  2  Butt.  W.  C.  C.  511. 
A  false  representation  by  a  minor  that  he  was  of  full  age,  made  in 
order  to  secure  employment,  was  not,  in  the  circumstances,  con- 
sidered "serious  and  wilful  misconduct"  to  which  the  accident  was 
"  attributable  solely  "  :  Darnley  v.  Canadian  Pacific  Bail.,  14  B.  C.  R. 
15  ;  2  Butt.  W.  C.  0.  505. 

Under  the  Quebec  Act,  s.  5,  infra,  p.  976,  no  compensation  is  granted  if 
the  accident  was  brought  about  intentionally  by  the  person  injured,  and 
compensation  may  be  reduced  by  the  court  if  the  accident  was  due  to 
the  inexcusable  fault  of  the  workman,  or  increased  if  due  to  the  inex- 
cusable fault  of  the  employer.  As  to  the  New  Brunswick  Act,  see 
p.  125,  note  113. 
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The  question  what  is  wilful  misconduct  has  often  been 
considered  by  the  courts  in  cases  against  railway  com- 
panies, in  reference  to  a  very  usual  condition  attached  to' 
the  carriage  of  goods  at  especially  low  rates,  that  the 
company  is  not  to  be  liable  for  loss  or  damage  unless 
arising  from  the  wilful  misconduct  of  its  servants.  See 
Lewis  v.  Great  Western  Rail.  Co.  (c) ;  Forder  v.  Great 
Western  Rail.  Co.  (d) ,-  Foster  v.  Great  Western  Rail.  Co.  (e). 

The.  first  case  in  which  the  question  of  serious  and 
wilful  misconduct  arose  under  the  Workmen's  Compensa- 
tion Act,  1897,  was  the  case  of  Rumboll  v.  Nunnery  Colliery 
Co.(f).  The  facts  were  shortly  as  follows :  The  applicant 
was  a  miner,  employed  in  a  mine  subject  to  the  Coal  Mines 
Kegulation  Act,  1887,  and  to  special  rules  made  under 
that  Act.  The  defence  set  up  by  the  employers  to  his 
claim  for  compensation  for  injury  received  in  the  course 
of  his  employment  was,  that  he  had  been  guilty  of  serious 
and  wilful  misconduct  occasioning  the  injury.  It  was 
proved  that  in  the  roof  of  one  of  the  workings  of  the 
mine  a  large  piece  of  stone  was  seen  to  be  so  likely  to 
fall.  The  deputy  of  the  mine  ordered  the  men,  includ- 
ing the  applicant,  to  secure  it  by  putting  up  a  piece  of 
timber,  called  a  bar,  across  the  centre  of  the  stone,  sup- 
ported by  upright  props.  The  men  carried  out  this 
order,  but  an  hour  or  two  afterwards  took  this  bar  away, 
because  they  said  they  could  not  get  the  corves  or  coal 
trucks  down  the  temporary  lines  of  tramways  while  the 
props  supporting  the  bars  were  in  position,  and  because 
the  props  rendered  the  getting  the  coal  more  difficult. 

By  the  special  rules  of  the  mine  the  men  were  bound 
to  obey  the  deputy ;  to  stop  work  in  case  it  could  not 
be  carried  on  safely ;  and  to  see  that  the  roofs  of  the 

(c)  3  Q.  B.  D.  195.    See  also  Wales  v.  Thomas,  16  Q.  B.  D.  340. 

\d)  [1905]  2  K.  B.  532 ;  74  L.  J.  K.  B.  871 ;  93  L.  T.  344  ;  21  T.  L.  R. 
G25. 

(e)  73  L.  J.  K.  B.  811. 

(/)  80  L.  T.  42 ;  63  J.  P.  132.  The  words  in  the  Act  of  1897  were 
the  same  as  in  the  present  Act, 
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workings  were  securely  timbered.  By  one  of  the  general 
rules  it  was  an  offence  punishable  by  imprisonment  to 
wilfully  do  any  act  endangering  the  safety  of  any  person 
employed  in  the  mine.  The  county  court  judge  who  sat 
as  arbitrator  found  the  facts  as  above  set  out,  and  also 
found  that  in  his  opinion  the  conduct  of  the  applicant, 
although  blameworthy,  did  not  amount  to  serious  and 
wilful  misconduct. 

The  county  court  judge  did  not  find  that  the  workman 
was  ignorant  of  the  rules  which  he  disregarded.  Indeed, 
this  was  not  contended  on  his  behalf. 

The  important  question  involved  in  the  appeal  was 
whether  or  not  the  breach  of  the  statutory  rules  of  the 
Coal  Mines  Eegulation  Act,  1887,  by  a  workman  who  was 
aware  of  the  rules,  must  be  regarded  in  law  as  serious 
and  wilful  misconduct. 

It  was  argued,  on  behalf  of  the  mine  owners,  that 
breach  of  these  rules,  when  committed  by  a  person  with 
knowledge  of  the  rules,  must  be  regarded  as  wilful,  and 
that,  at  all  events  where  the  offence  under  the  statute 
was  of  such  a  character  that  the  legislature  had  said 
it  might  be  punished  by  imprisonment,  an  arbitrator 
was  not  justified  in  finding  as  a  fact  that  it  was  not 
serious. 

The  court  dismissed  the  appeal,  declaring  that  what 
was,  or  was  not,  "  serious  and  wilful  misconduct "  was 
a  question  of  fact,  and  was  not  the  subject  of  appeal 
if  the  decision  on  the  point  was  supported  by  any 
evidence.  In  the  opinion  of  the  court  it  was  not  every 
offence  against  the  general  or  special  rules  made  under 
the  Coal  Mines  Eegulation  Act,  that  could  be  held  in 
law  to  amount  to  serious  and  wilful  misconduct.  Each 
case  it  was  said  depended  greatly  upon  its  own  circum- 
stances, and  involved  the  question  of  degree  of  culpability, 
and  thus  became  a  question  of  fact. 

A.  L.  Smith,  L.J.,  in  his  judgment,  declared  that  "  an 
appeal  against    the   finding    that  there   has  not  been 
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'  serious  and  wilful  misconduct '  on  the  part  of  a  workman 
can  hardly  ever  be  successful." 

It  is  doubtful  whether,  if  such  a  case  came  before 
the  court  at  the  present  time,  it  would  be  decided  in 
the  same  way.  For  some  years  after  the  Act  of  1897 
was  passed  the  Court  of  Appeal  hardly  ever  disturbed 
the  finding  of  an  arbitrator  which  could  be  supported  as 
a  question  of  fact. 

As  showing  that  "  serious  and  wilful  misconduct "  is 
a  distinct  thing  from  contributory  negligence,  and  that 
the  former  may  not  exist  where  the  latter  has  been 
found  as  a  fact,  the  case  of  Reeks  v.  Kijnorh,  Limited  (g), 
should  be  consulted. 

There  a  boy  of  the  age  of  nineteen  working  near  a 
circular  saw,  leaned  over  the  saw  to  pick  up  a  screw 
and  was  thus  injured.  He  had  been  frequently  warned 
by  his  employers  not  to  put  his  hand  across  the  circular 
saw.  In  an  action  brought  in  respect  of  his  injury 
against  the  employers,  the  jury  found  a  verdict  in  favour 
of  the  employers  on  the  ground  that  the  boy  had  been 
guilty  of  contributory  negligence. 

An  application  was  then  made  to  the  county  court 
judge  under  s.  1  (4)  of  the  Workmen's  Compensation 
Act,  1897,  to  award  compensation  to  the  plaintiff  under 
this  Act.  The  judge  held  that,  although  the  finding  of 
the  jury  as  to  contributory  negligence  was  binding  on 
him,  yet  this  negligence  was  not  serious  and  wilful 
misconduct,  and  awarded  compensation. 

This  award  was  upheld  by  the  Court  of  Appeal,  the 
Lords  Justices  expressing  the  opinion  that  it  was  a 
right  one. 

On  the  other  hand,  in  John  v.  Albion.  Coal  Co.  (h)  the 
Court  of  Appeal  upheld  the  finding  of  an  arbitrator  that 
certain  conduct  on  the  part  of  a  miner  amounted  to 
serious   and  wilful   misconduct.     The   court   again  laid 

(g)  18  T.  L.  E.  34 ;  50  W.  B.  113. 

(h)  65  J.  P.  788  ;  18  T.  L.  R.  27  ;  4  W.  C.  C.  15. 
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clown  the  rule  that  this  question  of  serious  and  wilful 
misconduct  was  a  question  of  fact  for  the  arbitrator, 
and  his  finding  could  only  be  disturbed,  if  there  was  no 
evidence  before  him  on  which  such  a  finding  could  be 
supported. 

In  the  above  case  a  miner  was  leaving  the  mine  by  the 
main  haulage  road.  There  were  manholes  along  this 
road  at  intervals  of  twenty  yards.  A  number  of  men 
were  walking  along  the  road  when  a  "  journey "  of 
trams  (that  is,  a  number  of  coal  waggons  fastened 
together  and  hauled  along  by  a  rope)  started  behind 
them.  The  deceased  man,  whose  widow  was  the 
applicant  for  compensation,  was  warned  by  a  fellow 
workman  to  get  into  one  of  the  manholes,  but  apparently 
thinking  he  could  get  out  of  the  road  before  the 
"  journey  "  overtook  him,  he  continued  walking  on,  was 
overtaken  by  the  "  journey,"  knocked  down,  and  killed. 
The  judge  refused  compensation  on  the  ground  that  on 
these  facts  the  deceased  had  been  guilty  of  "  serious  and 
wilful  misconduct "  within  the  meaning  of  the  Act. 

The  Court  of  Appeal  upheld  the  finding  on  the  ground 
stated  above. 

During  the  argument  of  the  above-mentioned  case  the 
decision  of  the  Court  of  Appeal  in  a  case  of  Bees  v. 
Powell  Duffryn  Steam  Goal  Co.  (i)  was  referred  to. 
There  the  Court  of  Appeal  set  aside  the  finding  of  the 
same  arbitrator,  who  held  that  a  miner  was  guilty  of 
serious  and  wilful  misconduct  in  walking  along  the 
haulage  road  in  a  mine  when  he  knew  the  "  journey  " 
was  coming  along  it.  The  great  distinction  between 
this  case  and  that  last  cited  is,  that  in  this  case  the 
man  was  not  injured  by  the  "journey"  of  trams  at  all, 
but  by  the  rope,  which  "  swamped "  or  came  off  the 
support  on  which  it  ran,  and  struck  him.  There  was 
no  evidence  that  the  applicant  would  not  have  reached 

(i)  4  W.  C.  C.  17 ;  G4  J.  P.  164.     See  also  Douglas  v.  United  Mineral 
Mining  Co.,  Limited,  Times,  February  20th,  1000. 
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a  manhole  and  thus  have  secured  a  position  of  safety 
before  the  "journey"  reached  him.  In  the  opinion  of 
the  Court  of  Appeal,  there  was  no  evidence  at  all  before 
the  arbitrator  of  serious  and  wilful  misconduct,  to  which 
the  injury  could  be  said  to  be  attributable. 

This  decision  seems  to  be  right,  and  not  in  conflict 
with  that  of  John  v.  Albion  Coal  Co..,  supra. 

In  the  year  1906,  the  House  of  Lords,  in  the  case  of 
Johnson  v.  Marshall,  Sons  <£■  Co.,  Limited  (k),  had  for  the 
first  time  to  consider  the  meaning  of  the  expression 
"  serious  and  wilful  misconduct "  as  used  in  the  Work- 
men's Compensation  Act,  1897,  and  the  circumstances 
which  would  justify  a  finding  that  such  misconduct  exists. 
This  is  now  a  leading  authority  on  this  point.  The  facts  of 
the  case  were  the  following  :  A  workman  was  found  fatally 
injured  in  a  lift  on  his  employer's  premises,  without  a 
load.  Upon  the  lift  was  a  notice  that  no  one  was  allowed 
to  use  it,  except  in  charge  of  a  load.  There  was  no 
evidence  as  to  the  circumstances  under  which  the  work- 
man entered  the  lift.  The  arbitrator  found  serious  and 
wilful  misconduct,-  and  the  Court  of  Appeal  ordered  a 
further  hearing.  On  appeal  to  the  House  of  Lords  it  was 
laid  down  that  the  burden  of  proving  that  the  workman 
was  guilty  of  "  serious  and  wilful  misconduct  "  lay  upon 
the  employers ;  that  there  was  in  this  case  no  evidence 
of  serious  and  wilful  misconduct  within  the  meaning 
of  the  Act,  and  that  the  applicant  was  entitled  to 
compensation. 

Lord  Lorebuen,  L.C.,  in  giving  judgment,  said, 
"  that  the  burden  of  proving  '  serious  and  wilful  mis- 
conduct '  was  on  the  employers,  is  beyond  question.  We 
are  not  dealing  with  negligence,  but  with  something  far 
beyond  it  ...  I  can  perceive  no  evidence  of  '  serious 
and  wilful  misconduct.'  No  doubt  it  was  misconduct  to 
enter  the  lift  when  not  in  charge  of  a  load,  for  that  was 

(7c)  [1906]  A.  C.  409 ;  75  L.  J.  K.  B.  868 ;  94  L.  T.  828 ;  22  T.  L.  R. 
5G5. 
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a  disobedience  of  orders  lawfully  given.  It  was  '  wilful '  ^ 
in  the  sense  that  the  man  presumably  entered  of  his  own 
accord,  but  the  word  '  wilful,'  I  think,  imports  that  the 
misconduct  was  deliberate,  not  merely  a  thoughtless  act 
on  the  spur  of  the  moment.  Further,  the  Act  says  it 
must  be  '  serious,'  meaning  not  that  the  actual  con- 
sequences were  serious,  but  that  the  misconduct  itself 
was  so.  If  a  servant  was  once  found  using  the  front  door 
instead  of  the  back  door  contrary  to  orders,  it  would  be 
misconduct,  no  doubt.  Could  any  one  say  it  was  serious 
misconduct?  So  here  the  lift  was  intended  for  use  by 
workmen  in  charge  of  a  load,  forbidden  to  workmen  not 
in  charge  of  a  load.  The  offence  was  not  that  the  man 
used  it,  but  that  he  used  it  without  a  load.  I  cannot 
agree  that  a  lift  is  an  appliance  so  dangerous  that  the 
use  of  it,  when  believed  to  be  in  proper  condition,  and 
intended  for  use,  does  in  itself  amount  to  serious  mis- 
conduct." 

Lord  James  of  Hereford  said :  "  I  think  there  is  a 
test  that  may  fairly  be  applied.  Supposing  the  employer 
on  learning  that  a  workman  had  travelled  in  the  lift, 
without  a  load,  had  dismissed  him  without  notice,  and 
that  in  consequence  an  action  had  been  brought  by  the 
workman.  The  question  whether  the  misconduct  was 
sufficient  to  justify  the  dismissal  without  the  notice 
contracted  for  would  be  for  the  jury  to  determine.  I 
feel  sure  that  most  juries  would  certainly  hold  that 
no  ground  for  dismissal-  had  been  shown.  Yet  I  think 
that  the  words  of  the  statute,  '  serious  misconduct ' 
represent  a  higher  standard  of  misconduct  than  that 
which  would  justify  immediate  dismissal  ...  I  would 
also  add  that  serious  misconduct  cannot  be  construed  by 
the  consequences  of  any  act.  A  man  may  be  told  not  to 
walk  on  the  grass.  He  does  so,  slips  up  and  breaks  his 
leg.  The  consequences  are  serious,  but  the  misconduct 
is  not  so." 

In  this  case  both  the  decision  of  the  arbitrator  and  of 
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the  Court  of  Appeal  were  really  reversed.  It  was  admitted 
throughout  that  it  was  for  the  arbitrator  under  the  Act 
to  decide  questions  of  fact,  and  the  decision  was  arrived 
at  expressly  upon  the  ground  that  there  was  no  evidence 
in  support  of  the  finding  of  serious  and  wilful  mis- 
conduct. 

The  finding  of  an  arbitrator  that  a  workman  is  guilty 
of  serious  and  wilful  misconduct  must  be  upheld  where 
the  facts,  as  found  by  him,  reasonably  support  such  a 
conclusion. 

This  is  shown  by  the  decision  in  Bist  v.  London  'and 
South  Western  Rail.  Co.  (I),  a  case  which  was  also  taken 
to  the  House  of  Lords.  The  driver  of  a  locomotive  engine 
left  his  engine  and  got  on  the  tender  whilst  the  train  was 
in  motion.  This  was  forbidden  by  the  rules  of  the  railway 
company,  and  the  arbitrator  found  as  a  fact  that  the  driver 
was  aware  of  the  rule.  Whilst  the  man  was  on  the  tender 
the  train  passed  under  a  railway  bridge  and  the  arch  of 
the  bridge  struck  his  head  and  killed  him.  The  arbitrator 
held,  upon  these  facts,  that  the  workman  was  guilty  of 
serious  and  wilful  misconduct,  and  refused  compensation 
to  his  dependants.  Both  the  Court  of  Appeal  and  the 
House  of  Lords  upheld  this  finding.  Several  of  the 
noble  and  learned  lords  based  their  judgments  on  the  fact 
that  there  was  some  reasonable  evidence  to  support  the 
arbitrator's  finding,  and  therefore  it  was  not  open  to 
them,  even  if  they  wished,  to  reverse  him. 

The  Earl  op  Halsbtjry  said-:  "  We  have  no  right  to 
interfere  with  the  finding  of  the  County  Court  Judge 
upon  a  matter  of  fact.  We  can  say,  because  then  it 
becomes  a  matter  of  law,  where  there  is  no  evidence  upon 
which  a  reasonable  man  could  find  such  facts  as  would 
give  him  jurisdiction — we  can  say  as  a  matter  of  law 
that  it  was  a  thing  that  he  had  no  right  to  find  because 
he  had  not  the  materials  on  which  to  find  it." 

(I)  [1907]  A.  C.  209  ;  76  L.  J".  K.  B.  703  ;  9G  L.  T.  750 ;  23  T,  L.  It. 
471. 
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Lord  Jambs  of  Hekeford  said  he  should  not  have 
come  to  the  same  conclusion  as  the  arbitrator,  but  that 
was  not  the  question. 

Lord  Atkinson  said,  the  only  question  was  whether 
there  was  any  evidence.  In  his  opinion,  if  a  man  know- 
ingly and  without  compulsion  broke  a  rule,  he  came 
within  the  exclusion  of  the  Act  (in). 

Is  the  meaning  of  "Serious  and  Wilful  Miscon- 
duct" a  Question  of  Fact  or  of  Law? — As  we  have 
stated,  the  Court  of  Appeal  in  England  has  several  times 
declared  that  the  question  whether  or  not  particular 
conduct  amounts  to  "serious  and  wilful  misconduct" 
within  the  meaning  of  the  Act  is  a  question  of  fact,  and 
of  fact  only  ;  subject 'only  to  the  general  rule  of  law,  that 
every  finding  of  fact  must  have  some  evidence  to  support  it. 

The  Court  of  Session  in  Scotland  has  more  than 
once  expressed  a  somewhat  different  opinion.  It  has 
not  hesitated  to  set  aside  awards  made  by  arbitrators 
founded  on  the  assumed  absence  of  "  serious  and  wilful 
misconduct,"  and  to  declare  that  upon  ascertained  facts 
"  serious  and  wilful  misconduct  "  in  law  existed,  where 
the  arbitrator  had  found  that  it  did  not. 

In  every  case  in  which  this  question  has  been  raised  in 
Scotland,  the  judges  of  the  Court  of  Session  appear  to 
have  treated  the  matter  as  one  upon  which  it  was  open  to 
them  to  give  their  own  opinion,  as  to  whether  the  facts 
found  by  the  arbitrator  amounted  to  serious  and  wilful 
misconduct  within  the  meaning  of  s.  1  (2)  (c)  of  the  Act, 
quite  irrespective  of  any  opinion  the  arbitrator  had  himself 
formed. 

The  English  Court  of  Appeal  has  shown  great  hesita- 
tion in  interfering  under  any  circumstances  with  an 
arbitrator's  finding  on  the  question. 

(m)  If  this  statement  was  made  without  qualification,  and  as  it 
appears  in  the  Times  Law  Reports,  it  is  certainly  too  widely  stated. 
It  would  conflict  with  the  decision  of  the  House  given  in  Johnson  v. 
Marshall,  ante,  p.  ii'2. 
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It  may  now  be  said  that  this  question,  like  so  many  others 
under  the  Act,  is  one  of  mixed  fact  and  law.  It  cannot  be 
called  a  pure  question  of  fact,  nor,  on  the  other  hand,  a 
pure  question  of  law. 

The  arbitrator  must  ascertain  the  circumstances  and 
facts  with  reference  to  the  workman's  conduct.  The  con- 
duct being  ascertained,  he  has  next  to  decide  whether  such 
conduct  amounts  to  "  serious  and  wilful  misconduct."  If 
the  conduct  is  capable  of  being  regarded  as  amounting 
or  not  amounting  to  "  serious  and  wilful  misconduct," 
the  arbitrator's  decision  cannot  be  reversed  on  appeal, 
though  the  Appellate  Court  may  think  the  arbitrator's 
conclusion  wrong.  In  other  words,  if  the  opinion  formed 
by  the  arbitrator  is  not  an  unreasonable  one,  though,  in 
the  opinion  of  the  Appellate  Court,  a  more  reasonable 
one  could,  and  perhaps  should  have  been  drawn,  the 
arbitrator's  decision  must  stand. 

On  the  other  hand,  if  the  Appellate  Court  thinks 
that  the  inference  of  "  serious  and  wilful  misconduct," 
deduced  from  established  facts,  is  one  which  could  not 
reasonably  be  drawn,  the  statute  itself  has  not  been 
rightly  construed,  and  the  Appellate  Court  must  reverse 
the  finding. 

It  is  sometimes  put  thus  :  the  arbitrator  having  ascer- 
tained the  facts,  should  direct  himself  properly  as  to  the 
meaning  of  the  section  which  creates  the  disability,  in  the 
same  way  as,  if  sitting  with  a  jury,  it  would  be  his  duty 
to  direct  the  jury.  He  should,  by  process  of  reasoning, 
direct  himself  first,  that  the  conduct  relied  on  as  a  bar  to 
the  recovery  of  compensation  must  be  misconduct — that 
is  to  say,  the  breach  of  some  duty  pertaining  to  the 
workman  in  respect  of  his  relation  to  his  employer; 
secondly,  that  the  misconduct  must  be  serious,  in  the 
sense  that  it  may  entail  serious  consequences  upon  the 
employer,  the  workman  himself,  or  others ;  thirdly,  that 
it  must  also  be  wilful,  in  the  sense  that  the  workman 
must,  or  perhaps  should,  know  that  the  course  of  conduct 
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he  adopts  is  misconduct ;  and  lastly,  that  the  injury  must 
be  attributable  to,  in  the  sense  of  being  caused  by,' the 
misconduct  («). 

Assuming  a  finding  by  an  arbitrator,  arrived  at  by 
some  such  process  as  the  above,  and  assuming  that  the 
facts  are  capable  of  supporting  the  conclusion  which  he 
has  drawn  from  them,  no  question  of  law,  capable  of 
being  appealed,  arises,  though  it  may  be  admitted  the 
same  facts  would  reasonably  support  another  conclusion. 

In  Booker  v.  Warren  (o),  the  arbitrator's  decision  was 
reversed  on  the  ground  that  he  had  misdirected  himself. 
A  sawyer  who  had  been  repeatedly  told,  both  by  the 
employer  and  the  factory  inspector,  to  use  a  guard  on 
the  circular  saw  which  he  worked,  deliberately  refused 
or  neglected  to  do  so.  The  county  court  judge  found 
that  he  acted  wilfully,  and  that  the  misconduct  was  of  a 
serious  character  but  for  the  fact  that,  as  he  found,  the 
man  had  a  conscientious  objection  to  guards,  and,  in  the 
words  of  the  judge,  "  backed  his  own  opinion  against  that 
of  the  factory  inspector."  The  Court  of  Appeal  held  that, 
on  these  facts,  the  judge  could  only  have  arrived  at  a 
finding  that  serious  and  wilful  misconduct  did  not  exist 
by  process  of  misdirection.  The  decision  giving  com- 
pensation was  reversed. 

Decision  upon  the  Act  of  1906. — The  meaning  of 
"serious  and  wilful  misconduct"  has  been  again  con- 
sidered under  the  Act  of  1906  by  the  House  of  Lords  in 
George  v.  Glasgow  Coal  Co.  (p),  which  was  an  appeal  from 
the  Court  of  Session.  The  appellant  was  a  bottomer  at 
the  respondents'  colliery.  He  worked  at  a  mid-working 
situate  forty  feet  above  the  main  coal  bottom.    One  of 

(n)  The  case  of  Bees  v.  Powell  Duffryn  Steam,  Coal  Co.,  ante,  p.  441, 
is  an  illustration  of  a  finding  arrived  at  by  an  arbitrator  by  the  process 
of  misdirecting  himself  in  this  last  respect. 

(o)  23  T.  L.  R.  201. 

(p)  [1909]  A.  C.  123 ;  78  ,L.  J.  K.  B.  47  ;  25  T.  L.  R.  57.  In  Scottish 
Reports,  [1908]  S.  C.  846;  1909,  S.  O.  1. 
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the  statutory  rules  under  the  Goal  Mining  Kegulation 
Acts  was  to  the  effect  that  "  the  bottomer  shall  not  open 
the  gate  fencing  the  shaft  until  the  cage  is  stopped  at 
such  mid-working."  On  the  occasion  of  the  accident  the 
appellant  called  for  the  cage  to  ascend,  and,  expecting  it 
to  stop  at  his  level,  without  ascertaining  whether  it  had 
stopped,  opened  the  gate  guarding  the  shaft,  and  pushed 
a  hutch  forward  to  the  shaft.  The  cage  had  passed  the 
level  without  stopping,  and  the  appellant  consequently 
pushed  the  hutch  into  the  shaft,  and  fell  with  it.  The 
arbitrator  (the  Sheriff  Substitute  of  Lanarkshire)  found 
that  the  injury  was  occasioned  by  the  workman's  serious 
and  wilful  misconduct,  and  as  it  did  not  result  in  death, 
or  serious  and  permanent  disablement,  he  refused  com- 
pensation. 

Both  the  Court  of  Session,  and  the  House  of  Lords 
upheld  this  decision.  In  the  House  of  Lords  it  was 
upheld  expressly  on  the  ground,  that  there  was  here 
evidence  on  which  a  reasonable  man  could  come  to  the 
conclusion  that  the  arbitrator  had  arrived  at. 

In  reference  to  something  very  like  a  rule  that  had 
been  laid  down  by  the  Lord  President  (Lord  Dunedin) 
in  the  case  of  Dobson  v.  United  Collieries,  post,  p.  453, 
that  the  breach  of  a  statutory  rule  made  under  the  Coal 
Mine  Regulation  Acts  was  necessarily  serious  and  wilful 
misconduct,  both  the  Lord  Chancellor  (Lorebtjrn,  L.C.) 
and  Lord  Robertson  in  unqualified  terms  express  their 
opinion,  that  it  is  not  the  province  of  a  court  to  lay  down 
that  the  breach  of  a  statutory  rule  is  even  -prima  facie 
serious  and  wilful  misconduct.  It  is  (they  say)  "a 
matter  of  fact,  not  to  be  determined  by  any  cut-and- 
dry  rules,  or  even  rules  of  presumption." 

Scottish  Decisions  as  to  Serious  and  Wilful  Mis- 
conduct.— The  meaning  of  serious  and  wilful  misconduct 
within  the  meaning  of  the  Act  was  often  considered  by 
the  Scottish  courts  under  the  Act  of  1897.    In  the  case 
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of  McNicol  v.  Spiffs  Gibb  d  Co.  (</),  the  same  point  had 
to  be  decided  that  arose  in  liumholl  v.  Xunnery  Colliery 
Co.,  ante,  438.  A  workman  had  committed  a  breach  of 
the  special  rules  of  the  mine,  made  for  the  purposes  of 
the  safety  of  the  workmen  generally,  and  was  injured 
as  a  result.  The  question  before  the  Court  of  Session 
was  whether  this  was  necessarily  serious  and  wilful 
misconduct,  disentitling  the  workman  to  receive  com- 
pensation. 

The  difference  in  fact  between  this  case  and  that  of 
Bumboll  was,  that  in  the  Scottish  case  it  was  not  proved 
that  the  workman  was  aware  of  the  special  rules,  and 
the  evidence  showed  that  these  rules  were  not  generally 
observed  in  the  mine. 

The  Court  of  Session  held  that,  under  the  circum- 
stances, the  workman  had  not  been  guilty  of  serious  and 
wilful  misconduct.  See  Durham  v.  Brown  Brothers  d 
Co.,  ante,  p.  36G. 

Even  in  this  case  the  Scottish  Court  apparently  felt 
itself  in  no  way  hampered  by  the  finding  of  the  arbi- 
trator, but  treated  the  question  as  one  which  it  was  the 
duty  of  the  court  itself  to  solve. 

In  Callaglian  v.  Maxwell  (;■),  the  sheriff,  as  arbitrator, 
had  held  that  a  girl  employed  about  a  steam  threshing 
machine,  who  had  been  directed  to  stand  in  a  particular 
place,  but  had  disobeyed  such  order,  was  not  guilty  of 
"  serious  and  wilful  misconduct."  The  Court  of  Session 
held,  upon  the  facts  found,  that  there  was  serious  and 
wilful  misconduct,  and  on  this  and  another  ground,  set 
aside  the  award  of  compensation. 

In  a  later  case  of  Dailly  v.  John  Watson,  Limited  (&•), 
the  award  of  the  sheriff,  founded  on  the  absence  of 
"  serious  and  wilful  misconduct,"  was  again  set  aside. 

The  misconduct  proved  in  this  case  was  certainly  of 

(g)  1  F.  604 ;  36  So.  L.  B.  428. 
(r)  2  F.  420  ;  37  So.  L.  R.  313. 
(s)  2  F.  1044 ;  37  So.  L.  R.  782. 
E.L.  2    G 
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very  evil  example,  for  it  consisted  in  a  breach  of  a  special 
rule  of  a  mine,  against  carrying  cartridges  and  using  an 
open  light  in  the  mine. 

All  the  judges  composing  the  court  were  unanimous 
in  declaring,  that  the  conduct  in  question  was  "  serious 
and  wilful  misconduct "  within  the  meaning  of  the 
Act,  and  that  the  question  of  what  is  or  what  is  not 
"  serious  and  wilful  misconduct "  on  ascertained  facts 
is  "  clearly  a  question  of  law,"  and  as  such  the  subject  of 
appeal  from  an  arbitrator  exercising  the  jurisdiction  con- 
ferred by  the  Act. 

In  Guthrie  v.  Boase  Spinning  Go.  (t),  the  sheriff  based 
his  award  on  a  finding  of  "  serious  and  wilful  mis- 
conduct "  on  the  part  of  the  applicant.  Such  mis- 
conduct consisted  in  cleaning  machinery  in  a  factory, 
whilst  in  motion,  contrary  to  a  rule  of  practice  in  the 
works,  known  to  the  workpeople.  The  Court  of  Session 
upheld  the  award  made  in  favour  of  the  employers.  See 
also  Logue  v.  Fitllarton  (»). 

It  will  be  seen  by  a  comparison  of  the  decisions  above 
referred  to,  with  those  pronounced  by  the  Court  of  Appeal 
in  England,  that  in  England  the  determination  of  what 
is  "  serious  and  wilful  misconduct "  has  generally  been 
treated  as  a  matter  essentially  within  the  province  of  the 
arbitrator  to  determine,  whilst  in  Scotland  the  judges 
have  often  treated  the  decision  of  the  arbitrator  as  in  no 
way  binding  upon  them,  should  it  be  in  conflict  with 
their  own  views  as  to  whether  the  facts  do  or  do  not 
amount  to  serious  and  wilful  misconduct. 

In  the  case  of  Condron  v.  Gavin  Paid  <0  Co.,  Limited  (x), 
where  serious  and  wilful  misconduct  had  been  found  as 
a  fact  by  the  sheriff  substitute,  the  judges  of  the  Court 
of  Session  differed  upon  the  point :  the  Lord  President 

(t)  3  F.  769;  88  Sc.  L.  R.  483.  See  Glasgow  and  South  Western 
Bail.  Co.  v.  Laidlaw,  2  F.  708 ;  37  So.  L.  R.  503 ;  Heaney  v.  Glasqow 
Iron  and  Steel  Co.  (1898),  25  R.  903. 

(u)  3  F.  1006;  38  So.  L.  R.  738. 

(x)  6  F.  29 ;  41  Sc.  L.  R.  33. 
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and  Lord  Adam  declaring  their  opinion  that  it  was  a 
question  of  fact  and  not  subject  to  review,  Lord  McLaren 
and  Lord  Kinnear  holding  that  it  was  a  question  of  the 
construction  of  the  statute. 

In  Vaughan  v.  Nicholl  {y),  the  question  was  again  con- 
sidered whether  the  meaning  of  the  words  is  a  question 
of  fact  or  of  law.  In  giving  judgment  the  Lord  President 
dealt  with  the  point  as  follows  : 

"  Upon  the  Act  it  is  quite  certain  that  an  appeal  is 
given  to  this  court  only  upon  matters  of  law,  and  not 
upon  matters  of  fact.    I  confess  that  I  do  not  feel  equal 
to  the  extremely  difficult  task  of  denning  exactly  where 
facts  end  and  where  law  begins.    I  am  somewhat  sceptical 
if  any  definition  could  be  framed  that  would  meet  the 
various  circumstances  to  which  that  definition  would  fall 
to  be  applied.     And  yet,  in  spite  of    the  difficulty  of 
definition,  I  do  not  think  that  in  a  concrete  case  there  is 
generally  very  much  difficulty  in  coming  to  a  conclusion 
whether  the  question   submitted  to  the  court  depends 
upon  a  view  of  the  facts  or  a  legal  view.     It  is  easier  to 
illustrate  than  it  is  to  define,  and  it  is  easiest  to  illustrate 
by  taking  a  case  at  each  end  of  the  scale.     The  case  that 
was  recently  sent  to  seven  judges  (z),  in  which  the  whole 
matter  of  the  application  of  the  colliery  rules  was  con- 
sidered, was  a  case  where,  obviously,  the  considerations 
which  ruled  were  truly  legal  considerations.      On  the 
other  hand,  it  is  very  easy  to  fancy  eases  where  the 
question  is  a  pure  question  of  fact  and   nothing  else. 
When  it  is  a  pure   question  of   fact  there   can   be   no 
appeal  upon  the  consideration  of  whether  the  arbitrator 
has  arrived   at   a  perfectly   just   conclusion,  although 
there  may  be  always  an  appeal  upon  this  ground,  that 
the    facts    themselves    as    proved,  do    not  afford  any 
foundation  whatsoever  on  which  to  rest  the  arbitrator's 
decision." 

(y)  8  P.  464  ;  43  S.  L.  R.  351. 

(a)  Dobson  v.  United  Collieries,  post,  p.  453. 
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In  O'Hara  v.  Caclzoio  Coal  Co.,  Limited  (a),  the 
"  serious  and  wilful  misconduct "  relied  on  was  again 
a  breach  of  a  special  rule  made  under  the  Coal  Mines 
Eegulation  Act,  1887. 

The  sheriffs  award,  based  on  a  finding  that  the  work- 
man was  not  guilty  of  serious  and  wilful  misconduct,  was 
set  aside,  Lord  Teaynbr  saying : 

"I  would  like  to  say  that  the  strict  enforcement  of 
these  rules  appears  to  me  to  be  a  duty  on  the  part  of 
the  court.  The  rules  are  devised  for  the  express  purpose 
of  protecting  the  miners  themselves.  The  result  of  these 
miners  working  three  feet  with  a  seventeen  foot  hole 
behind  might  have  been  to  bring  down  the  roof  on  the 
whole  five  men.  The  neglect  of  any  one  of  these  men 
was  not  merely  a  neglect  of  his  own  safety,  but  a  neglect 
of  the  safety  of  every  man  at  that  particular  place  ;  and, 
in  the  interest  of  the  miners  themselves,  I  regard  it  as  a 
duty  to  enforce  these  rules  with  the  greatest  strictness." 

In  Lynch  v.  Baird  &  Co.  (b),  the  misconduct  alleged 
was  again  a  breach  of  the  rules  made  under  the  Coal 
Mines  Eegulation  Act,  but  as  the  rule  was  not  in  terms 
broken,  and  as  the  act  relied  upon  was  done  under  some 
misapprehension,  the  court  held  that  serious  and  wilful 
misconduct  had  not  been  satisfactorily  established,  but 
in  the  case  of  United  Collieries,  Limited  v.  McOhie  (c), 
where  a  similar  rule  known  to  the  workman  was  broken 
by  him,  presumably  in  a  fit  of  absent-mindedness,  the 
court  held  (reversing  the  sheriff  substitute),  that  serious 
and  wilful  misconduct  was  shown. 

As  to  a  mischievous  act,  done  by  boys,  amounting  to 
"  serious  and  wilful  misconduct,"  see  Powell  v.  Lanca- 
shire Steel  Co.  (d). 

The  case  of   Glasgow    Coal  Co.  v.   Sneddon  (e)   is  in 

(a)   5  P.  439  ;  40  So.  L.  R.  355. 
(6)  6  P.  271 ;  41  So.  L.  B.  214. 

(c)  6  F.  808  ;  41  Sc.  L.  R.  705. 

(d)  6  F.  1039 ;  42  Sc.  L.  R.  231. 

(e)  7  P.  485  ;  42  So.  L.  R  365. 
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accord  with  the  English  decision  of  Bees  v.  Poioell 
Duffryn  Steam  Goal  Co.,  ante,  p.  441,  and  shows  that  the 
existence  of  serious  and  wilful  misconduct  does  not  dis- 
entitle the  workman  to  recover,  unless  the  injury  can 
be  properly  said  to  be  attributable  to  the  misconduct. 
In  other  words  the  misconduct  must  be  the  proxi- 
mate cause  of  the  injury,  not  merely  a  cause  sine 
qua  iwn. 

Though  the  Court  of  Session  has  apparently  not  yet 
arrived  at  anything  like  a  conclusion  as  to  whether 
serious  and  wilful  misconduct  is  a  question  of  fact  or 
law,  they  certainly  in  the  case  quoted  below  laid  down 
something  like  a  rule  that  a  deliberate  breach  of  statutory 
regulations,  made  for  the  purposes  of  safety,  is  serious 
and  wilful  misconduct,  and  that  such  conduct  is  not 
taken  out  of  that  category  by  showing  that  a  workman, 
who  ought  to  have  known  of  the  rule,  was  in  fact 
ignorant  of  it. 

This  was  the  case  of  Dobsonv.  United  Collieries  (/). 
The  workman  was  injured  through  the  disregard  of  a 
special  rule  of  a  coal  mine.  The  rules  were  posted  up, 
but  the  workman  did  not  know  them  and  the  practice  of 
the  mine  had  been  to  disregard  them.  The  Court  of 
Session,  reversing  the  sheriff  substitute,  held  that  serious 
and  wilful  misconduct  had  been  established,  declaring  it 
to  be  a  workman's  duty,  "  which  does  not  admit  of  any 
exception,"  to  know  the  rules  regulating  the  work  in  the  I 
mine.  The  Loed  Peesident  in  giving  judgment  said, 
"  I  do  not  hesitate  to  say  that  whenever  a  man  breaks 
a  colliery  rule  which  has  been  properly  posted,  and  an  i 
accident  happens  in  consequence,  that  is  serious  and 
wilful  misconduct,  unless  he  can  show  some  dominant 
reason  for  his  breaking  the  rule  on  that  particular 
occasion." 

That  this  was  a  misinterpretation  of  the  statute,  and 
that  no  such  rule  ought  to  be,  or  indeed  can  be  laid  down, 
(/)  8  F.,241 ;  43  So.  L.  E.  260. 
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is  shown  by  the  judgments  in  the  House  of  Lords  in 
George  v.  Glasgow  Coal  Co.,  ante,  p.  448. 

In  McGroarty  v.  John  Brotim  &  Co.  (g),  drunkenness 
causing  unfitness  for  work  and  occasioning  the  accident 
was  held  to  be  serious  and  wilful  misconduct. 

Scottish  Decisions  under  the  Act  of  1906. — George 
v.  Glasgoiv  Coal  Co.  has  been  already  referred  to,  ante, 
p.  448,  Praties  v.  Broxburn  Oil  Co.,  Limited  (h),  is  a 
case  which  may  be  compared  with  Dobson  v.  United 
Collieries,  ante,  p.  453,  Glasgoiv  Coal  Co.  v.  Sneddon, 
ante,  p.  452,  and  Bees  v.  Powell  Duffryn  Steam  Coal 
Co.,  ante,  p.  441.  Again  the  question  was  as  to  the 
legal  consequence  of  a  breach  by  a  workman  of  a 
statutory  rule,  viz.  setting  props ;  but  in  this  case  it 
was  proved  that  the  accident  did  not  occur  whilst  the 
operations,  for  which  the  workman  might  have  thought, 
the  propping  was  required,  were  being  clone.  It  occurred 
subsequently,  and  at  a  time  when  the  amount  of  support 
required  was  left  to  the  workman's  own  discretion.  Held, 
that  under  these  circumstances  the  accident  was  not 
attributable  to  serious  and  wilful  misconduct. 

The  above  decision  was  followed  and  approved  in 
Wallace  V.  Glenboig  Fireclay  Co.,  Limited  (i),  a  case  in 
which  there  really  was  no  evidence  of  serious  and  wilful 
misconduct,  at  all  events  on  the  part  of  the  workman 
whose  dependants  were  the  applicants  claiming  com- 
pensation. 

Compare  with  the  last  case  that  of  Lyall  or  Mitchell  v. 
Whitton  (1c),  which  was  brought  under  the  Act  of  1897, 
and  where  the  alleged  serious  and  wilful  misconduct  relied 
upon  was  a  breach  of  a  provision  of  the  General  Turnpike 
Act,  1831  (1  &  2  Will.  4,  c.  43), s.  97,  viz.  riding  on  the  shafts 
of  a  cart  without  having,  and  holding  reins.     The  Sheriff 

(g)   8  P.  809 ;  43  So.  L.  E.  598. 
(h)   [1907]  S.  C.  581 ;  44  S.  L.  B.  408. 
(j)  [190Y]  S.  O.  967 ;  44  S.  L.  B.  726. 
(k)   [1907]  S.  C.  1267 ;  44  S.  L.  E.  955. 
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Substitute  of  Forfarshire  negatived  serious  and  wilful 
misconduct,  and  his  decision  was  upheld  as  a  question 
of  fact  not  subject  to  revision  (I). 

Irish  Decision. — See  O'Hanlan  v.  Dundalk  and  Neivry 
Steam  Packet  Co.  (m). 

Serious  and  Wilful  Misconduct  resulting  in  Death, 
or  Serious  and  Permanent  Disablement. — Serious  and 
wilful  misconduct  is  to  be  no  bar  to  the  recovery  of  com-  ij 
pensation  if  it  results  in  death  or  serious  and  permanent 
disablement  (s.  1  (2)  (c) )  (235). 

This  provision  is  new.  It  was  introduced  into  the  Act 
of  1906  as  the  result  of  an  amendment  accepted  by 
Parliament  without  much  consideration  and  will  probably 
cause  difficulty. 

Nothing  appears  in  the  Act  to  guide  an  arbitrator  as 
to  what  is  serious  and  permanent  disablement,  and  it  is 
a  question  upon  which,  not  only  expert  witnesses,  but 
arbitrators  themselves,  may  well  differ. 

The  claim  for  compensation  must  generally  be  made 
within  six  months.  At  this  time  it  may  be  impossible 
to  say  whether  the  injury  will  cause  permanent  disable- 
ment. Moreover,  a  slight  injury  may,  in  the  process  of 
time,  develop  into  a  serious  and  permanent  one,  or  an 
injury,  which  at  first  shows  indications  of  leading  to 
permanent"  disablement,  may  in  the  end  prove  to  be  of 
a  trivial  character. 

What  is  an  arbitrator  to  do  under  such  circumstances  ? 
There  is  no  express  power  to  adjourn  the  arbitration  pro- 
ceedings until  the  full  consequences  of  the  accident  have 
been  ascertained,  though  in  some  cases  it  would  be  wise 
and  necessary  to  adjourn. 

(I)  The  Scottish  Court  seems  gradually  to  be  coming  round  to  the 
view,  which  governed  all  the  earlier  English  decisions, 
(m)  33  Ir.  L.  T.  B.  36. 

Canadian  Notes. 

(235)  The  Alberta  Act  (s.  3  (c) )  contains  an  exception  in  the  case  of 
"  death  or  permanent  disablement."  See  p.  437,  note  234  a,  and  infra, 
p.  918. 
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If  the  arbitrator  has  to  decide'  within  six  months 
whether  the  injury  has  resulted  in  serious  and  perma- 
nent disablement,  he  may  in  many  cases  have  to  make  a 
guess.  If  in  his  opinion  it  is  attributable  to  serious  and 
wilful  misconduct,  and  he  is  not  satisfied  that  it  will  lead 
to  serious  and  permanent  disablement,  he  must  refuse 
compensation.  If,  in  like  circumstances,  he  is  of  opinion 
that,  although  no  serious  and  permanent  disablement  has 
resulted  up  to  the  present  time,  such  disablement  will  or 
may  result  at  some  future  time,  what  is  he  to  do  ?  He 
cannot  grant  compensation,  for  the  injury  has  not  at  the 
time  resulted  in  serious  and  permanent  disablement.  If 
he  refuses  compensation  upon  the  ground  of  serious  and 
wilful  misconduct,  there  seems  to  be  no  power  to  review 
the  award  if  serious  and  permanent  disablement  should 
eventually  result. 

It  is  thought  an  arbitrator  cannot  adopt  the  course 
that  was  often  taken  under  the  Act  of  1897  of  making 
a  nominal  award  of  a  penny  a  week,  or  a  declaration 
of  liability,  in  order  to  preserve  the  workman's  right, 
for  ex  hypothesi  he  has  no  right,  or  at  all  events  no 
ascertained  right. 

If  when  serious  and  wilful  misconduct  exists,  the 
arbitrator  thinks  that  the  injury  is  serious  and  per- 
manent and  awards  compensation,  there  seems  to  be 
no  power  to  interfere  with  this  award  whilst  incapacity 
continues,  although  the  injury  may  turn  out  not  to  be 
serious  and  permanent. 

It  is  believed  that  the  expression  "  permanent  disable- 
ment "  does  not  necessarily  mean  disablement  which  will 
continue  for  life.  It  is  thought  the  word  "  permanent " 
is  used  in  contradistinction  to  temporary,  and  means  that 
the  injury  to  entitle  the  workman  to  escape  the  conse- 
quence of  serious  and  wilful  misconduct  must,  in  the 
opinion  of  the  arbitrator,  be  one  the  effects  of  which  will 
not  be  temporary,  but  will,  or  probably  will,  last  for  a 
very  considerable  period. 
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Notice  and  Claim  fob  Compensation. 

(c)  Notice  of  the  Accident  must  be  given  and  Claim 
for  Compensation  made  within  the  time  prescribed.— 

Another  condition  precedent  to  the  right  to  obtain 
compensation  is  that  the  workman  (unless  excused) 
gives  to  his  employer  notice  of  the  accident  as  soon  as 
practicable  after  the  happening  thereof  and  before  he 
leaves  the  service  voluntarily,  and  that  the  claim  for 
compensation  (unless  excused)  is  made  within  six 
months  from  the  time  of  the  accident  or  date  of  the 
death  (s.  2  (1)  ). 

The  notice  of  accident  must  give  the  name  and  address 
of  the  injured  person  and  the  date  of  the  accident  and  in 
ordinary  language  the  cause  of  the  injury,  and  must  be 
served  on  the  employer,  or,  if  there  is  more  than  one 
employer,  upon  one  of  such  employers  (s.  2  (2)  ). 

The  mode  of  service  is  set  out  in  sub-ss.  (3)  and  (4)  of 
s.  2,  and  is  in  substance  the  same  as  the  method  provided 
for  service  of  notice  of  injury  under  the  Employers' 
Liability  Act,  1880,  ante,  p.  101  (236). 

Notice  of  accident  must,  except  in  the  case  of  injury 
resulting  from  disease,  ante,  p.  101,  be  given  before  the 
workman  has  voluntarily  left  the  service.  This  provision 
was  inserted  no  doubt  to  prevent  stale  claims  from  being 
brought  forward.  The  want  of  a  notice  or  any  inaccuracy 
therein  is  to  be  excused  if  the  employer  is  not,  or  would 
not  if  a  notice  or  an  amended  notice  were  given  at  the 
time  of  the  arbitration  and  the  hearing  postponed,  be 
prejudiced  in  his  defence,  or  if  the  want  of,  or  defect,  or 
inaccuracy  in  the  notice  was  occasioned  by  mistake, 
absence  from  the  United  Kingdom,  or  other  reasonable 
cause  (s.  2  (1)  (a) ). 

Canadian  Notes. 

(236)  See  the  provisions  in  regard  to  notice  in  s.  4  of  the  Alberta  Act 
(Appendix,  pp.  918,  919),  in  s.  3  of  the  British  Columbia  Act  (Appendix, 
pp.  949,  950),  and  in  ss.  7  and  10  of  the  New  Brunswick  Act  (Appendix, 
pp.  932,  933). 
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It  seems  to  follow  from  the  wording  of  the  above, clause 
that  if  the  want  of  or  inaccuracy  in  the  notice  is  occa- 
sioned by  mistake  or  other  reasonable  cause,  the  notice 
or  inaccuracy  must  be  excused,  although  the  employer  is 
prejudiced  in  his  defence  thereby. 

As  to  the  meaning  of  "prejudiced  in  his  defence,"  such 
prejudice  may  occur  where  the  omission  has  led  to  the 
impossibility  of  obtaining  evidence  which  would  otherwise 
have  been  available. 

The  fact  that  the  employer  has  lost  by  the  delay  in 
giving  the  notice,  a  right  to  indemnity  against  an  assurer, 
does  not,  it  is  thought,  prejudice  him  in  his  defence. 
This  may  easily  happen  where  as  between  himself  and 
his  assurer  time  is  of  the  essence  of  the  contract  (In  re 
Williams  and  Thomas  and  Lancashire  and  Yorkshire 
Accident  Co.  (n) ). 

The  Act  does  not  expressly  say  that  the  notice 
must  be  in  writing,  but  having  regard  to  what  it  is  to 
contain,  and  the  manner  in  which  it  is  to  be  served,  it 
was  clear  that  such  was  the  intention.  It  has  now 
been  decided  that  this  is  so  (Hughes  v.  Coed  Talon 
Colliery  Co.  (o) ).  Having  regard  to  the  elasticity  of  the 
words  "as  soon  as  possible,"  and  to  the  proviso  that  the 
notice  may  be  dispensed  with  altogether,  few  claims  will 
probably  be  defeated  upon  the  ground  of  want  of  notice. 
But  it  was  decided  in  Hughes'  Case,  supra,  that  where 
no  notice  of  injury,  or  only  an  imperfect  notice  has  been 
given,  the  onus  lies  on  the  workman,  under  proviso  (a), 
s.  2  (1),  to  show  that  the  employer  has  not  been  prejudiced 
in  his  defence  by  the  want  of,  or  defect,  or  inaccuracy  in 
a  notice.  The  facts  in  this  case  were  the  following :  The 
applicant  alleged  that  he  met  with  an  accident  in  the 
course  of  his  employment  in  January,  1908,  and  that  he 
reported  it  verbally  to  the  under-manager  of  the  colliery 
two  days  after.     On  May  12th  following,  a  written  notice 

(n)  19  T.  L.  B.  82. 

(o)  [1909]  1  K.  B.  957 ;  78  L.  J.  K.  B.  539. 
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of  injury  was  for  the  first  time  given  by  the  Miners' 
Association  on  behalf  of  the  applicant,  alleging  an 
accident  on  January  12th.  On  May  22nd  a  second  notice 
was  served  by  the  same  association,  in  which  the  alleged 
accident  was  said  -to  have  occurred  on  or  about  January 
23rd,  when  the  applicant  was  said  to  have  been  "  injured 
by  a  fall  of  coal."  On  June  5th  a  third  notice  was  given 
alleging  the  accident  to  have  happened  on  January  9th, 
and  gave  the  cause  of  the  accident  as  "  slipping  between 
sprays."  The  particulars  of  demand  gave  the  date  of 
the  accident  as  January  9th.  The  county  court  judge 
awarded  compensation.  This  decision  was  reversed  on 
the  ground  that  the  onus  of  proving  that  the  absence  of 
proper  notice  did  not  prejudice  the  employer,  was  on  the 
applicant,  and  the  facts  in  this  case  all  pointed  to  a 
contrary  conclusion.  See  Tibbs  v.  Watts  &  Co.  (p)  as  to 
what  is  reasonable  excuse  for  failure  to  give  notice,  or 
make  the  claim  within  the  prescribed  time. 

Notice  of  accident  and  a  claim  for  compensation  are 
distinct  things.  Although  a  notice  of  accident  and,  a 
claim  for  compensation  may  be  given  in  the  same  docu- 
ment, a  document  which  only  satisfies  the  requirements 
of  s.  2  (2)  in  respect  of  giving  the  statutory  particulars 
of  the  accident  will  not  generally  be  treated  as  a  claim 
for  compensation  (Perry  v.  Clements  (q) ). 

An  employer  may  waive  his  right  to  have  notice  in 
writing  of  the  accident,  and  such  right  is,  in  fact,  waived 
where,  after  verbal  notice,  the  employer  pays  and  the 
workman  accepts  a  weekly  payment  of  compensation 
(Daries  v.  The  Point  of  Ayr  Collieries,  IAmited  (r)  ). 

Scottish    Decisions    as    to  Notice   of   Injury. — The 

question  of  dispensing  with  notice  of  the  accident  has 
arisen  in  Scotland  on  several  occasions  upon  the  wording 
of  the  Act  of  1897.     In  McLean  v.  Carse  and  Holmes  (s) 

(p)  2  Butterworths'  C.  C.  164.  (g)  17  T.  L.  B.  525. 

(r)  2  Butterworths'  C.  C.  157.  (s)  1  F.  878 ;  36  So.  L.  B.  678. 
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the  workman  did  not  give  the  notice  until  three  weeks 
after  the  time  at  which  the  accident  occurred,  and  after 
he  had  voluntarily  left  the  employment : — Held,  that  it 
was  open  to  the  applicant  to  show  that  the  employer  was 
not  prejudiced  in  his  defence  thereby.  * 

In  a  later  case,  Shearer  v.  Miller  (t),  it  was,  quite 
logically,  determined  that  the  onus  of  showing  that  the 
employer  is  not  prejudiced  by  the  want  of  notice  of  the 
accident,  rests  upon  the  party  asking  that  it  may  be 
dispensed  with.  Compare  now  Hughes  v.  Coed  Talon 
Colliery  Co.,  ante,  p.  458. 

In  Rankine  v.  Alloa  Coal  Co.  («),  the  Court  of  Session 
ordered  a  sheriff  who  held  that  the  employer  was  pre- 
judiced in  his  defence  by  the  workman's  delay  in  giving 
notice  of  accident,  to  state  a  case,  showing — (1)  in  what 
the  prejudice  consisted ;  (2)  on  the  question  whether  the 
delay  was  occasioned  by  mistake  or  other  reasonable 
cause.  On  the  case  being  stated  (v),  it  was  found  that  the 
reason  the  workman  did  not  give  notice  of  the  accident  for 
a  long  time  was  that  he  really  believed  his  injuries  to  be 
not  so  severe  as  the  medical  man  thought  they  were,  and 
consequently  he  did  not  intend  making  a  claim  for  com- 
pensation : — Held,  that  this  was  a  reasonable  excuse. 

This  case  was  followed  in  Brown  v.  Lochgelly  Iron  and 
Coal  Co.  (w) ,  where  the  facts  were  almost  identical.  Comp. 
Tibbs  v.  Watts,  ante,  p.  459. 

The  Claim  for  Compensation — Under  the  Act  of 
1897,  if  the  claim  was  not  made  within  six  months,  no 
proceedings  to  recover  compensation  could  afterwards  be 
brought.  There  was  no  power  to  excuse  a  failure  to 
make  the  claim  within  the  prescribed  time. 

The  present  Act  declares  that — 

"  The  failure  to  make  a  claim  within  the  period 

(£)  2  P.  114 ;  37  So.  L.  E.  80. 

(u)   5  P.  1164 ;  40  So.  L.  B.  828. 

(v)   6  P.  875 ;  41  S.  L.  B.  306. 

[w)   [1907]  S.  C.  198 ;  44  S.  L.  B.  180. 
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above  specified  shall  not  be  a  bar  to  the  main- 
tenance of  such  proceedings  if  it  is  found  that  the 
failure  was  occasioned  by  mistake,  absence  from 
the  United  Kingdom,  or  other  reasonable  cause" 

(S.  2  (1)  (b)  )  (237). 

A  mistake  by  a  workman,  either  as  to  his  legal  rights 
or  the  extent  of  his  injuries,  will  probably  be  held  a 
reasonable  cause  for  the  failure  to  make  the  claim  within 
six  months  (Tibbs  v.  Watts,  ante,  p.  459). 

Great  difficulty  was  occasioned  by  the  use  of  the  words 
in  the  Act  of  1897,  "  the  claim  for  compensation." 

When  can  a  workman  be  said  to  claim  the  com- 
pensation which  is,  if  refused,  to  be  recovered  by 
arbitration  proceedings  ? 

Two  different  views  were  entertained  by  the  profession, 
and  each  view  was  strenuously  maintained.  On  the  one 
hand  it  was  said  that  the  claim  for  compensation  only 
meant  a  definite  demand  of  compensation  under  the  Act 
from  the  employer,  on  the  other  that  it  meant  the 
institution  or  commencement  of  proceedings  before  an 
arbitration  tribunal  for  the  purpose  of  enforcing  the 
payment  of  compensation. 

In  support  of  the  first  contention  it  was  argued  that 
the  whole  scope  of  the  Act  is  that  proceedings  under  it 
are  meant  to  be  informal ;  that  the  words  "  claim  for 
compensation,"  as  applied  to  arbitration  or  informal 
proceedings,  must  be  read  in  their  ordinary  meaning  as 
referring  to  a  demand  for  compensation  merely ;  and  that 
the  word  "  proceedings  "  used  in  other  parts  of  the  Act  (see 
s.  1  (3) )  can  have  no  reference  to  judicial  proceedings. 

In  support  of  the  contention  on  the  other  side  it  was 
argued   that  the  clause  was  meant  to  effect  the  same 

Canadian  Notes. 

,(237)  Section  4(b)  of  the  Alberta  Act  is  similar  (Appendix,  p.  919).  The 
British  Columbia  Act  (s.  3)  requires  the  claim  to  be  made  within  six 
months  (Appendix,  p.  932).  Under  the  New  Brunswick  Act  (s.  7)  the 
action  must  be  commenced  within  six  months,  or  within  twelve  months 
of  the  time  of  death  (Appendix,  p.  949).  By  s.  25  of  the  Quebec  Act  the 
action  is  subject  to  a  prescription  of  one  year  (Appendix,  p.  978). 


462    The  Workmen's  Compensation  Act,  1906. 

purpose  as  s.  4  of  the  Employers'  Liability  Act,  1880, 
requiring  notice  of  action  and  a  limitation  of  the  time 
within  which  proceedings  must  be  taken ;  that  this 
intention  was  clearly  shown  in  the  Act  itself  by  the 
words  in  s.  1  (4)  which  speak  of  "  the  time  herein-after 
in  this  Act  limited  for  taking  proceedings,"  which  words 
admittedly  refer  to  the  six  months  mentioned  in  s.  2 
within  which  the  claim  for  compensation  must  be 
made ;  that  if  these  words  are  not  to  be  read  as  limiting 
the  time  within  which  proceedings  for  recovery  of  the 
compensation  must  be  taken,  then  there  is  no  time 
limit  at  all. 

The  question  was  raised  in  several  cases  pending  at 
the  same  time  before  the  Court  of  Appeal.  A  special 
day  was  fixed  for  their  argument,  and  it  was  decided 
to  take  the  case  of  Poivell  v.  Main  Colliery  Co.  as  a  test 
case  (x).  After  lengthy  argument  the  court  differed  in 
opinion,  A.  L.  Smith  and  Collins,  L.JJ.,  holding  that 
the  claim  for  compensation  meant  a  judicial  claim  in- 
volving the  commencement  of  arbitration  proceedings. 
Eombb,  L.J.,  dissented,  and  declared  his  opinion  to  be 
that  a  demand  of  compensation  from  the  employer  was 
sufficient  to  satisfy  the  words  of  the  section. 

The  case  was  at  once  taken  on  appeal  to  the  House  of 
Lords. 

Decision  of  House  of  Lords  in  Poivell  v.  Main  Colliery 
Co.  {supra). 

The  House  of  Lords  reversed  the  decision  of  the  Court 

of  Appeal  (Lord  Moekis  dissenting),  and  declared  that 

the  opinion  held  by  Komer,  L.J.,  was  the  correct  one. 

The  law  was  finally  declared  to  be  that  the  expression 

"  claim  for  compensation  "  as  used  in  the  Act  meant  a 

claim  upon  the  employer,  and  that  so  long  as  such  a 

claim  had  been  made,  there  was  no  limit  to  the  time 

within  which  proceedings  could  be  taken. 

(x)  Reported  Court  of  Appeal,  [1900]  2  Q.  B.  145 ;  House  of  Lords, 
[1900]  A.  G.  366;  69  L.  J.  Q.  B.  758;  16  T.  L.  R.  466. 
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This  decision  set  at  rest  a  point  which  caused  probably 
more  difference  of  opinion  than  any  other  question  which 
arose  on  the  construction  of  the  vaguely  worded  statute 
of  1897. 

No  useful  purpose  can  be  gained  by  criticising  the 
decision  or  the  judgments.  It  involved  a  point  capable 
of  much  argument  on  both  sides. 

The  effect  must  be  shortly  considered.  The  first 
striking  consequence  is,  that  an  employer  is  liable  to 
have  a  claim  made  against  him  at  any  time  no  matter 
how  long  after  the  occurrence  of  the  accident.  He  is  not 
protected  by  any  statute  of  limitations,  for  these  statutes 
only  relate  to  actions  at  law,  and  have  no  application 
to  informal  proceedings  in  the  nature  of  an  arbitration. 
True,  the  Loed  Chancellor  (Lord  Halsbuey)  in  his 
judgment  says  that  this  difficulty  can  be  met  by  the 
employer  himself,  upon  whom  a  claim  has  been  made 
which  is  not  proceeded  with,  instituting  the  arbitration 
proceedings ;  Lord  Shand  and  Lord  Eobbetson  also  say 
that  this  course  is  open  to  an  employer.  At  this  time 
there  existed  no  procedure  or  forms  in  the  county  court 
which  could  be  used  for  the  purpose,  but  since  the  ruling 
of  the  highest  court  of  the  realm,  proper  procedure  has 
been  framed  (y).  The  chief  argument,  as  it  seems  to  us, 
against  the  intention  being  attributed  to  the  legislature 
that  an  employer  should  himself  invoke  the  aid  of  one  of 
the  arbitration  tribunals,  is  that  the  legislature  did  not, 
if  it  so  intended,  say  so  in  express  words.  It  is  not  quite 
the  case,  put  by  the  Loed  Chancellor,  of  an  arbitrator 
who  has  found  that  "  a  plaintiff  has  been  shilly-shallying 
and  declining  to  go  on "  and  the  arbitrator  making  a 
peremptory  appointment  to  proceed  with  the  arbitration 
even  in  his  absence.  The  commencement  of  proceedings 
by  the  employer  may  often  necessitate  the  selection  of 
the  arbitration  tribunal,  giving  it  seisin  of  the  dispute, 
and  calling  upon  it  to  act  in  the  dispute  where  a  claim 

(y)  See  now  W.  G.  K.,  1907,  r.  10. 
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for  compensation,  which  very  possibly  it  may  never  have 
been  intended  to  prosecute,  has  been  made  upon  him. 
This  he  must  now  do,  or  submit  to  have  the  claim  hang- 
ing over  him  for  an  indefinite  period. 

It  has  recently  been  held  by  the  Court  of  Appeal 
following  the  Scottish  decisions  {infra)  and  relying  upon 
the  absence  of  any  disapproval  of  these  by  the  House  of 
Lords  in  Powell  v.  Main  Colliery  Co.,  that  a  claim  for 
compensation  under  the  Act  of  1897  must  be  a  claim  for 
a  named  or  specific  sum  {Thompson  v.  R.  IF.  Gould  & 
Go.  {z) )  Owing  to  the  power  given  in  s.  2  (1)  (b)  of  the 
Act  of  1906  to  dispense  with  a  claim  altogether  where 
reasonable  cause  exists,  this  decision  is  not  of  the 
importance  it  would  otherwise  have  been.  See  Linklater 
v.  Webster  &  Son,  6  W.  C.  Ca.,  p.  50,  not  followed. 

Decision  as  to  "  Claim  for  Compensation  "  in  Scotland 
and  Ireland. — Before  Powell  v.  Main  Collicn/  Co.,  supra, 
was  decided  by  the  House  of  Lords,  a  decision  had  been 
given  by  the  Court  of  Session  in  Scotland  {Bennett  v. 
Wordie  &  Co.  {a) )  that  a  written  paper  relied  upon  as  a 
claim  for  compensation  under  the  Act  was  not  of  a  suffi- 
ciently definite  character  to  be  treated  as  a  "  claim  for 
compensation  "  under  s.  2  of  the  Act.  In  this  case  the 
majority  of  the  judges  expressed  an  opinion  at  variance 
with  the  decision  given  by  the  House  of  Lords  in  Powell's 
Case,  but  as  the  decision  was  not  given  upon  this  ground, 
the  case  is  not,  as  pointed  out  by  the  Loed  Chancellor, 
in  conflict  with  that  in  the  House  of  Lords.  The 
Scottish  Courts  have  recently,  in  Park  v.  Marer  (6), 
followed  their  decision  in  Bennett  v.  Wordie  &  Co.,  again 
holding  that  a  claim  under  the  Workmen's  Compensa- 
tion Act  must  be  a  claim  for  a  definite  and  specific 
amount,  not  merely  an   intimation  of  a  demand  for 

(z)  25  T.  L.  K.  163 ;  2  Butterworths'  W.  0.  0.  166. 
(a)  (1899),  1  P.  855 ;  36  So.  L.  R.  643. 
(6)  8F.  250;  43  S.  L.  R.  191. 
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compensation  (c).  A  decision  also  of  the  Irish  Court  of 
Appeal  (Manw  v.  Workman,  Clark  do  Co.  (d) )  was  cited  in 
the  case  of  Powell  v.  Main  Colliery  Co.,  in  the  House  of 
Lords  and  distinguished  upon  the  ground  that  there  also 
no  claim  for  compensation  had  in  any  reasonable  sense 
of  the  word  been  made. 

In  Fraser  v.  Great  North  of  Scotland  Rail.  Co.  (e), 
decided  after  the  decision  of  the  House  of  Lords  in 
Powell's  Case,  the  Court  of  Session  held  that  an  appli- 
cation to  a  sheriff  as  arbitrator  to  fix  compensation  is 
itself  a  claim  for  compensation  if  the  application  is  made 
within  the  six  months  allowed  by  the  Act. 

Claim  for  Compensation  need  not  be  in  Writing. — 

It  being  settled  by  Powell  v.  Main  Colliery  Co.  (supra) 
that  a  claim  for  compensation  made  upon  the  employer 
within  six  months  is  sufficient  to  satisfy  s.  2  of  the  Act, 
the  question  arose,  must  such  a  claim,  when  arbitration 
proceedings  have  not  been  commenced,  be  in  writing.  Is 
it  sufficient  if  an  injured  workman  meets  his  master 
in  the  street  and  says,  "I  shall  want  compensation 
from  you  for  my  accident,"  or  words  to  the  like  effect  ? 
In  the  course  of  the  argument  in  Potvell's  Case,  the  Lobd 
Chancelloe  suggested  that  in  his  view  such  a  claim  for 
compensation  must  be  made  in  writing,  but  this  was  an 
obiter  dictum  only.  The  point  did  not  arise  in  the  case, 
and  the  Lobd  Chancellob's  words  are  not  mentioned  in 
the  reports.  This  matter  is  now  settled  so  far  as  the 
English  Courts  are  concerned  by  the  case  of  Lowe  v. 

(c)  See  also  KiVpatrick  v.  Werrvyss  Coal  Co.,  [1907]  S.  C.  320 ;  44 
S.  L.  R.  255. 

(<Z)  [1899]  2  Q.  B.  149  n. ;  (1899),  33  Ir,  L.  T.  Eep.  183. 

(e)  3  P.  908 ;  38  So.  L.  R.  653.  In  this  case  the  question  was 
reserved  whether  a  letter  sent  to  the  employer  within  six  months, 
indicating  a  claim  to  be  made,  but  not  stating  the  amount,  was  a  good 
claim  under  the  Act.  The  Court  of  Session  in  several  cases  has  expressed 
a  doubt  whether  a  claim  to  satisfy  the  requirements  of  the  Workmen's 
Compensation  Act,  must  not  necessarily  show  the  amount  claimed  as 
compensation  by  the  applicant  (see  now  Park  v.  Maver,  supra).  The 
English  Court  of  Appeal  has  never  held  this  requirement  to  be  essential 
to  the  validity  of  a  claim. 

E.L.  2   II 
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Myers  (/).  The  Court  of  Appeal  in  this  case  thought 
that  evidence  of  a  claim  having  been  in  fact  made,  could 
be  collected  from  the  answer  put  in  by  the  respondents 
in  the  arbitration  proceedings,  and  held  that  this  was 
sufficient.  It  was  admitted  that  no  claim  in  writing  had 
been  made  by  or  on  behalf  of  the  applicant.  Cozens- 
Haedy,  L.J.,  said  (p.  274  of  Law  Eeports)  :  "  I  have 
nothing  to  add  beyond  this — that  our  decision  involves 
the  important  point  that  a  claim  for  compensation  under 
the  Act  need  not  be  in  writing." 

A  cognate  question  may  arise  whether  the  claim  for 
compensation  need  be  made  directly  to  the  employer,  or 
whether  it  is  sufficient  that  the  claim  is  made  against 
him  through  the  agency  of  one  of  his  representatives, 
as,  for  example,  his  manager.  This  may  often  happen 
— especially  if  the  claim  is  not  required  to  be  in  writing 
— where  the  employer  is  a  company  with  limited  liability. 

Public    Authorities     Protection    Act,     1893.— With 

regard  to  the  period  of  limitation,  viz.  six  months,  fixed 
by  s.  2  of  the  Act,  and  the  power  given  to  entertain 
claims  after  this  time  has  expired,  the  consideration 
arises  whether  this  provision,  in  the  case  of  claims 
against  public  authorities,  overrules  s.  1  of  the  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61). 
That  section  enacts  as  follows : 

"Where  after  the  commencement  of  this  Act 
any  action,  prosecution,  or  other  proceeding  is  com- 
menced in  the  United  Kingdom  against  any  person 
for  any  act  done  in  pursuance,  or  execution,  or 
intended  execution  of  any  Act  of  Parliament,  or  of 
any  public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any 
such  Act,  duty,  or  authority,  the  following  provisions 
shall  have  effect : 


(/)  [1906]  2  K.  B.  265 ;  75  L.  J.  K.  B.  651 ;  95  L.  T.  35  ;  22  T.  L.  K. 
6U. 
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"  (a)  The  action,  prosecution,  or  proceeding  shall 
not  lie  or  be  instituted  unless  it  is  com- 
menced within  six  months  next  after  the 
act,  neglect,  or  default  complained  of,  or,  in 
case  of  a  continuance  of  injury  or  damage, 
within  six  months  next  after  the  ceasing 
thereof  ..." 
It  has  been  pointed  out  (ante,  p.  182)  that  this  statute 
applies  to  claims  for  damages  under  Lord  Campbell's 
Act,  and  overrules,  in  the  sense  of  limiting,  the  provision 
contained  in  that  statute  as  to  the  time  within  which  the 
action  can  be  brought. 

Will  it  prevent  any  claim  for  compensation,  under 
the  Workmen's  Compensation  Act,  1906,  being,  under 
any  circumstances,  brought  against  a  public  authority 
after  six  months  from  the  date  of  the  accident  ?  It  is 
thought  not.  The  duty  to  pay  compensation  to  an 
injured  workman  is  a  statutory  duty  attached  to  the 
relation  of  employer  and  workman.  It  does  not  depend 
on  "  any  alleged  neglect  or  default."  Even  if  the  con- 
stitution of  the  relation  by  entering  into  the  contract  of 
service  be  rightly  deemed  an  "  act  done  in  pursuance  or 
execution  or  intended  execution  of  any  Act  of  Parliament 
or  of  any  public  duty  or  authority,"  the  proceeding  is 
not  taken  "  for "  that  act,  though  without  that  act  it 
could  not  have  been  taken.  The  proceeding  is  taken  in 
respect  of  personal  injury  by  accident  arising  out  of  and 
in  the  course  of  the  employment  (g). 

If  it  is  argued  that  this  construction  militates  against 
the  object  of  the  Public  Authorities  Protection  Act,  1893, 
viz.  that  all  claims  against  public  authorities  should  be 
prosecuted  speedily  in  order  that  present  public  burdens 
should  fall  upon  the  right  persons,  the  reply  may  be 
made  that  the  Workmen's  Compensation  Act,  1906,  is  a 
later  statute  than  the  Public  Authorities  Protection  Act, 
1893,  and  the  legislature,  although  it  was  prominently 

(g)  See  The  Johannisbury,  76  L.  J.  P.  67. 
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before  their  notice  that  claims  would  be  made  against 
public  authorities  (see  s.  13  of  Workmen's  Compensation 
Act,  1906,  as  to  the  trade  or  business  of  a  local  or  public 
authority),  made  no  special  limitation  of  time  in  their 
favour. 

The  question  is  an  arguable  one,  but  in  the  author's 
opinion  the  Public  Authorities  Protection  Act,  1893,  does 
not  apply  to  proceedings  under  the  Workmen's  Com- 
pensation Act,  as  it  does  to  claims  under  Lord  Campbell's 
Act  and  the  Employers'  Liability  Act,  1880.  In  the  case 
of  Hewlett  v.  London  County  Council  (h)  it  was  decided 
that  proceedings  in  the  nature  of  negotiation,  when  no 
valid  claim  had  been  made,  did  not  estop  the  County 
Council  from  setting  up  the  Public  Authorities  Protection 
Act,  as  an  answer  to  a  claim  made  after  six  months,  but 
this  case  does  not  decide  the  point  discussed  above. 

When  Employer  Estopped  from  Setting  up  Absence 
of  Claim  for  Compensation — Although  a  claim  which 
does  not  make  a  definite  demand  for  compensation 
under  the  Workmen's  Compensation  Act,  or  at  all 
events  convey  to  the  employer  that  it  purports  to  be  a 
present  demand  for  compensation  under  the  Act,  (i) 
cannot  be  relied  upon  as  satisfying  the  requirements  of 
s.  2  (1),  yet  even  before  the  decision  in  Powell's  Case  the 
Court  of  Appeal  had  decided  that  an  employer  might  by 
his  own  conduct  be  estopped  from  setting  up  the  six 
months'  limitation.  Thus,  in  the  case  of  Wright  v. 
Bagnall  &  Sons  (k),  an  employer,  who  had  agreed  that 
a  statutory  liability  rested  on  him  to  pay  compensation, 
the  amount  only  being  in  dispute,  was  held  estopped 
from  setting  up  as  a  defence  that  the  claim  for  com- 
pensation had  not  been  made  in  the  county  court  within 

(h)  24  T.  L.  B.  331. 

(i)  See  remarks  of  Lord  Chancellob  in  Powell  v.  Main  Colliery 
Co.,  commenting  on  the  cases  of  Bennett  v.  Wordie  &  Co.  and  Marno  T. 
Workman,  Clark  tt  Co.,  at  p.  373  of  report  in  Law  Eeports. 

(fc)  [1900]  2  Q.  B.  240 ;  69  L.  J.  Q.  B.  551 ;  16  T.  L.  B.  327. 
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six  months.  This  question  of  estoppel  must  always 
depend  upon  the  facts  of  the  particular  case;  as  to 
whether  the  workman  has  been  induced  through  the 
action  of  the  employer  to  abstain  from  doing  what  he 
otherwise  would  have  done  to  the  detriment  of  his  legal 
position.  If  so,  the  employer  will  be  estopped  from 
taking  advantage  of  the  position  which  he  has  himself 
been  the  means  of  bringing  about.  For  a  case  in  which 
the  facts  were  held  not  sufficient  to  create  an  estoppel 
against  the  employers,  see  Reudall  v.  Hill  Dry  Docks 
and  Engineering  Co.  (I),  in  which  case  Wright  v.  Bagnall 
&  Sons,  supra,  was  distinguished.  Both  the  above  cases 
turned  upon  the  question  of  the  claim  for  compensation 
not  having  been  made  within  six  months.  On  this  point 
they  are  now  of  less  importance  than  formerly,  but  they 
may  still  be  cited  as  authority  for  the  statement,  that  an 
employer  may  be  estopped  from  setting  up  that  no  claim 
for  compensation  was  ever  made  upon  him  in  any  shape 
or  form  within  six  months. 

In  a  case  of  Burr  v.  Whit  el  ey  (m),  the  question  of 
estoppel  arose  under  somewhat  uncommon  circumstances. 
An  assistant  in  one  of  Messrs.  Whiteley's  shops  at 
Westbourne  Grove  was  injured  by  a  trolley  falling  upon 
him  in  one  of  the  underground  passages  of  the  establish- 
ment. His  solicitor  wrote  to  the  employers  threatening 
to  bring  an  action,  and  alleging  negligence  generally. 
A  considerable  correspondence  ensued  between  the 
solicitor,  the  employers,  and  an  insurance  company, 
with  whom  the  employers  were  insured.  In  the  end, 
and  after  some  months'  discussion,  the  insurance  com- 
pany wrote  denying  liability.  The  employe  subsequently 
took  proceedings  under  the  Workmen's  Compensation 
Act,  1897.  It  was  contended  before  the  arbitrator  that 
no  claim  for  compensation   had  been  made  within  six 

(l)  [1900]  2  Q.  B.  245 ;  69  L.  J.  Q.  B.  554 ;  16  T.  L.  R,  368.     See 
also  Lee  v.  Cortoivwood  Collieries  Co.,  Times,  November  11th,  1901. 
(m)  Not  reported  on  this  point. 


470    The  Workmen's  Compensation  Act,  1906. 

months.  For  the  applicant,  it  was  argued  that  the 
letters  threatening  an  action  amounted  to  a  claim  for 
compensation  under  the  Act,  although  the  Act  was  not 
referred  to  therein,  and  though  such  letters  pointed  to  a 
claim  founded  upon  a  different  ground  of  liability.  The 
arbitrator  upheld  the  objection,  but  on  appeal  the  Court 
of  Appeal  thought  that  although  the  letters  might  not 
amount  to  a  claim,  there  was  abundant  evidence  on 
which  the  arbitrator  might,  and  ought  to  have  come  to 
the  conclusion  that  the  employers  were  estopped  from 
setting  up  the  absence  of  the  claim  for  compensation, 
and  remitted  the  case.  The  arbitrator  subsequently 
found  on  this  point  in  accordance  with  the  opinion 
expressed  by  the  Court  of  Appeal.  In  Linklater  v. 
Webster  &  Sons,  Limited  («),  it  was  ield  that  a  "  claim 
for  compensation  as  per  claim  in  the  Employers'  Liability 
Act "  was  capable  of  being  held  a  good  "  claim  "  under 
the  Workmen's  Compensation  Act ;  but  see  now  Thompson 
v.  R.  W.  Govld  &  Co.,  ante,  p.  464. 

Scottish  Decision. — The  converse  case  to  the  one  last 
mentioned  was  decided  in  Scotland  in  a  different  manner. 
In  Thompson  v.  Baird  &  Co.  (o)  a  notice  had  been  served 
making  a  claim  under  the  Workmen's  Compensation  Act, 
which  contained  the  name  and  address  of  the  injured 
workman  and  the  nature  of  the  accident  (nearly  all  that 
is  required  by  the  Employers'  Liability  Act) ;  but  the 
court  was  of  opinion  that,  as  it  purported  to  be  a  claim 
under  the  Workmen's  Compensation  Act,  and  was  sent  to 
the  employers  as  such,  it  could  not  afterwards  be  treated 
as  a  good  notice  under  the  Employers'  Liability  Act,  1880. 

The  mere  payment  of  money  to  an  injured  work- 
man, however,  does  not  of  itself  estop  the  employer  from 
setting  up  that  no  claim  for  compensation  was  made 
upon   him   within   six  months.     In    O'Neill  v.  Motlier- 

(n)  W.  C.  Cas.,  Vol.  VI.,  50. 
(o)  6F.  142;  41  Sc.  L.  E.  152. 
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well  (p)  the  employer  had  paid  to  the  injured  workman 
a  weekly  sum  larger  than  he  would  have  been  entitled  to 
receive  under  the  Act ;  and  had  continued  these  payments 
for  more  than  six  months.  It  was  held  that  these  facts 
did  not  constitute  an  estoppel. 

Notice  of  Accident  and  Claim,  by  whom  given  — 

Neither  the  notice  of  injury  nor  the  claim  for  compensa- 
tion need  be  given  by  the  workman  himself.  Even  a 
notice  or  claim  given  or  made  by  some  unauthorised 
person  may,  it  is  thought,  be  ratified  by  the  person 
entitled  to  give  or  make  it,  and  so  rendered  good. 

Medical  Examination. 

(d)  Must  Submit  to  Medical  Examination  before,  and 
whilst  Receiving,  Compensation. — In  order  to  prevent  a 
fraudulent  claim,  or,  as  far  as  possible,  any  malingering 
on  the  part  of  an  injured  workman,  it  is  enacted  by  the 
Eirst  Schedule  (s.  4)  that  any  workman  who  has  given 
notice  of  an  accident  shall,  if  required  by  the  employer, 
submit  to  an  examination  by  a  duly  qualified  medical 
man  provided  and  paid  for  by  the  employer.  If  he 
refuses  to  submit  to  such  examination  or  obstructs  it,  his 
right  to  receive  compensation,  or  to  take  or  prosecute  any 
proceeding  under  the  Act  in  relation  to  compensation,  is 
to  be  suspended  until  such  examination  takes  place 
(Sched.  1  (4) )  (238). 

In  a  case  of  0 shorn  v.  Tickers,  Sons  and  Maxim  (q),  a 
workman  who  had  commenced  proceedings  for  compensa- 
tion, but  had  given  no  notice  of  accident,  was  required  by 

(p)  [1907]  S.  C.  1076;  44  S.  L.  B.  764. 

(g)  [1900]  2  Q.  E.  91 ;  69  L.  Z.  Q.  B.  606 ;  82  L.  T.  491 ;  16  T.  L.  E. 
383. 

Canadian  Notes. 

(238)  Compare  the  provisions  as  to  medical  inspection  in  the  British 
Columbia  Act,  First  Schedule,  s.  3,  the  Alberta  Act,  First  Schedule,  s.  4, 
the  Quebec  Act,  s.  18  (Appendix,  pp.  937,  924,  and  977),  and  the  New 
Brunswick  Act,  s.  6  (2c)  (Appendix,  p.  949). 
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the  employer  to  submit  to  a  medical  examination  under 
Sched.  1  (3)  of  the  Act  of  1897.  The  workman  had 
previously,  whilst  receiving  compensation  by  agreement 
in  respect  of  the  accident,  submitted  to  medical  examina- 
tions. The  arbitrator  made  an  order  requiring  the 
medical  examination,  but  only  on  condition  that  the 
employer  bore  the  expense  of  the  attendance  at  the  ex- 
amination of  the  applicant's  medical  man.  The  Court  of 
Appeal  held  that  the  arbitrator  had  no  power  to  impose 
such  a  condition  on  the  employer  ;  that,  notwithstanding 
the  previous  examinations  and  the  fact  that  the  proceed- 
ings were .  commenced  without  notice  of  accident  having 
been  given,  the  employer  had  a  statutory  right  to  require 
the  medical  examination  when  proceedings  were  com- 
menced, and  that  the  workman  could  not  place  himself 
in  the  position  of  being  able  to  get  rid  of  this  statutory 
requirement  by  omitting  to  give  notice. 

Whilst  Receiving  Weekly  Payments. — A  similar 
readiness  to  submit  to  medical  examination  at  the  request 
of  the  employer  (r)  is  required  from  the  workman,  from 
time  to  time,  whilst  he  is  in  receipt  of  weekly  payments 
under  the  Act,  subject  to  a  like  penalty  in  case  he 
refuses  or  obstructs  the  examination  (Sched.  1  (14) )  (239). 

Regulations  are  to  be  made  by  the  Secretary  of  State 
regulating  the  intervals  at  which,  and  conditions  under 
which,  this  medical  examination,  and  also  that  required 
by  paragraph  (4),  sitjjm,  may  take  place  (ib.  (15) ). 

By  these  regulations,  dated  June  28th,  1907,  the  work- 
man is  not  to  be  required  to  submit  himself,  against  his 
will,  for  examination  at  unreasonable  hours  (1) .  A  work- 
man in  receipt  of  weekly  payments  after  the  first  month 

(r)  Under  the  Aot  of  1897,  the  examination  could  be  required  by  any 
person  by  whora  the  employer  was  entitled  to  be  indemnified. 

Canadian  Notes. 

(239)  Compare  the  British  Columbia  Aot,  First  Schedule,  s.  8,  and  the 
Alberta  Act,  First  Schedule,  s.  11 :  Appendix,  pp.  937  and  925.  - 
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can  only  be  required  to  submit  himself  for  examination 
once  a  week  during  his  second,  and  once  a  month  during 
the  third,  fourth,  fifth,  and  sixth  months  after  the  date 
of  the  first  payment  (2).  Provided  that  where,  after  the 
second  month,  an  application  to  review  his  weekly  pay- 
ment has  been  made,  the  workman  may  be  required, 
for  the  purpose  of  such  application,  to  submit  to  one 
additional  examination  (3)  (s). 

"Where  a   workman   has   so   submitted   himself    for 
examination   by  a  medical  practitioner,    or    has 
been  examined  by  a  medical  practitioner  selected 
by  himself,  and  the  employer  or  the  workman,  as 
the  case  may  be,  has  within  six  days  after  such 
examination  furnished  the  other  with  a  copy  of 
the  report  of  that  practitioner  as  to  the  workman's 
condition,   then,  in   the  event  of   no   agreement 
being   come  to   between   the   employer   and   the 
workman  as  to  the  workman's  condition  or  fitness 
for  employment,  the  registrar  of  a  county  court, 
on  application  being  made  to  the  court  by  both 
parties,  may,   on  payment  by  the   applicants  of 
such  fee  not  exceeding  one  pound  as  may  be  pre- 
scribed,  refer  the  matter  to  a  medical  referee  " 
(ib.). 
The  certificate  given  by  the  medical  referee  must  state 
the  condition  of  the  workman  and  his  fitness  for  employ- 
ment, specifying,  if  necessary,  the  kind  of  employment 
for  which  he  is  fit.     The  certificate  is  conclusive  evidence 
as  to  matters  so  certified  (ib.). 

The  procedure  on  such  an  application  is  regulated  by 
the  rules  (W.  C.  E.  54).  The  application  to  the  registrar 
is  to  be  in  writing  according  to  the  prescribed  form  (Form 
48)  setting  out  a  statement  of  the  facts,  and  is  to  be 
accompanied  by  a  copy  of  the  report  of  every  medical 
practitioner  who  has  examined  the  workman,  either  on 
his  employer's  behalf  or  on  his  own  selection.  It  must 
(s)  See  these  Regulations,  Appendix  Z. 


474    The  Workmen's  Compensation  Act,  1906. 

be  signed  by  both  parties,  and  copies  of  the  application 
and  reports  filed. 

The  registrar  then  refers  the  matter  to  one  of  the 
medical  referees  for  the  district,  sending  him  the  appli- 
cation and  medical  reports  in  form  provided  (Form  49). 

If  the  registrar  is  satisfied  that  the  workman  is  in  a  fit 
condition  to  travel,  he  makes  an  order  (Form  50)  directing 
him  to  submit  himself  to  the  medical  referee  for  examina- 
tion. If  satisfied  that  he  is  not  fit  to  travel,  the  registrar 
must  state  this  fact  in  the  order  of  reference.  It  is  the 
duty  of  the  workman  served  with  the  order  to  submit 
himself  for  examination. 

The  order  of  reference  is  to  be  sent  by  registered  letter 
to  each  party,  and  to  the  workman  a  copy  of  the  order 
directing  him  to  submit  himself  for  examination. 

The  medical  referee  is  to  send  his  certificate  to  the 
registrar  by  registered  post,  who  thereupon  is  to  give 
notice  to  the  parties,  and  permit  them  to  inspect  it,  and 
to  furnish  a  copy  at  the  cost  of  the  person  applying  for 
it,  or  permit  the  parties  to  take  a  copy  (Form  51). 

The  fee  on  the  application  is  calculated  at  the  rate  of 
Is.  in  the  pound  on  twenty-six  times  the  amount  of  the 
weekly  payments  claimed  by  or  payable  to  the  workman, 
but  is  not  to  exceed  £1. 

The  costs  of  the  application,  including  the  fee  paid, 
may  be  allowed  as  part  of  the  costs  of  the  arbitration 
proceedings  with  reference  to  which  it  was  made. 

It  must  be  noticed  that  an  application  to  a  medical 
referee,  under  Sched.  1  (15),  can  only  be  made  with  the 
consent  of  both  the  employer  and  the  workman.  Both 
parties  must  sign  the  application  to  the  registrar.  See 
note,  infra. 

A  medical  referee  may  be  called  upon  not  only  to 
determine  the  bodily  condition  of  the  workman  and  his 
capacity  for  work,  but  also  to  decide  whether,  and  to 
what  extent,  the  incapacity  is  due  to  the  accident 
(Sched.  1  (15)  ). 
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In  this  latter  case  he  is,  in  fact,  constituted  an  arbitrator 
upon  this  question,  hut  only  where  both  the  employer  and 
the  workman  agree  that  he  shall  decide  it.  The  procedure 
is  the  same  as  on  an  application  as  to  the  condition  of  the 
workman. 

The  "  certificate  "  of  the  medical  referee  under  clause 
15  of  Sched.  1  must  not  be  confused  with  the  "  report " 
which  he  may,  under  Sched.  2  (15),  be  called  upon  by  an 
arbitrator  to  make  for  the  assistance  of  such  arbitrator. 

The  "  certificate  "  is  conclusive  evidence  of  the  work- 
man's condition  and  fitness  for  employment,  and  also 
conclusive  of  the  question  whether  the  incapacity  is 
due  to  the  accident,  whilst  the  "report"  is  furnished 
for  the  assistance  of  the  arbitrator,  who  is  not  bound 
by  it. 

Xote.— Under  the  Act  of  1897  there  was  an  appeal  to  the  medical 
referee  from  the  decision  of  the  employer's  medical  man,  whose  certifi- 
cate was  made  final  and  conclusive,  but  a  workman  could  not  be 
compelled  to  appeal  to  the  medical  referee  (Jsmgle  v.  Xixon's  Naviga- 
tion Co. ;  Edwards  v.  Guest,  Keen  &  Nettle/olds,  Limited,  [1904] 
1K.B.  339 ;  73  L.  J.  K.  B.  165 ;  90  L.  T.  49 ;  20  T.  L.  E.  160).  See 
also  Scottish  decisions  {Davidson  v.  Summerlee  and  Mossend  Iron  and 
Steel  Co.,  5  F.  991 ;  40  Sc.  L.  R.  761;  Niddrie  and  Benhar  Coat  Co. 
v.  McKay,  5  F.  1121 ;  40  Sc.  L.  E.  798 ;  Strannigan  x.  TT.  Baird  &  Co., 
6  F.  784 ;  41  Sc.  L.  E.  609). 

Suspension  of  Compensation  and  Eight  to  take 
Proceedings. 

The  workman's  right  to  receive  compensation,  or  to 
take  proceedings  to  recover  it,  may  be  suspended  in  three 
cases : 

(a)  Under  clause  4  of  Sched.  1,  where,  after  giving 

notice  of  accident,  he  refuses  to  submit  him- 
self for  examination  to  the  employer's  medical 
man  or  in  any  way  obstructs  the  examination. 

(b)  Under  clause   14  of  the   same   Schedule,  where, 

being  in  receipt  of  weekly  payments,  he 
refuses  to  submit  himself  for  examination   to 
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the  employer's  medical  man  or  in  any  way 
obstructs  the  examination  (t). 
(c)  Where,  having  agreed  under  clause  15  of  the  same 
Schedule  to  go  before  a  medical  referee  on  the 
question  either  of  his  physical  condition  or  his 
fitness  for  employment,  or  the  question  whether 
the  incapacity  is  due  to  the  accident,  he  refuses 
to  go  before  such  medical  referee  for  examination 
or  obstructs  the  same. 
In  all  the  above  cases,  if  the  compensation  is  suspended, 
no  compensation  is  payable  in  respect  of  the  period  of 
suspension  (Sched.  1  (20)  ). 

The  procedure  to  be  adopted  by  the  employer  who 
wishes  to  apply  for  a  suspension  of  the  right  to  com- 
pensation, or  to  prevent  the  workman  taking  any  pro- 
ceedings under  the  Act  in  relation  to  compensation,  in 
any  of  the  above  cases,  is  prescribed  by  the  .  rules 
(W.  C.  E.  55). 

The  application,  in  accordance  with  the  form  (Form  52), 
is  to  be  made,  if  proceedings  are  pending  before  a  com- 
mittee or  private  arbitrator,  to  such  committee  or  arbi- 
trator (ib.  ,(2)  ).  If  the  workman  having  given  notice  of 
an  accident,  no  proceedings  are  pending,  or  if  proceedings 
are  pending  before  the  judge  or  arbitrator  appointed  by 
him,  the  application  is  to  be  made  to  the  judge  (ib.  (3)  ). 
If  the  workman  is  receiving  weekly  payments,  and 
proceedings  for  review  are  pending,  the  application  is 
to  be  made  to  the  person  before  whom  such  proceedings 
are  pending.  If  no  proceedings  are  pending,  to  the 
judge  (ib.  (4)).  The  application  can  be  made  to  the 
judge  in  or  out  of  court,  in  accordance  with  rule  48. 
Notice  of  the  application  must  be  given  to  the  workman 
or  his  solicitor  five  clear  days  before  the  hearing,  unless 
the  judge  or  registrar  allows  shorter  notice  (W.  C.  R. 
55(5)). 

(t)  As  provided  by  tho  Rules  made  by  the  Secretary  of  State.  See 
Appendix  Z. 
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Procedure.— Under  the  Act  of  1897  some  difficulty 
was  experienced  as  to  the  form  of  procedure  to  be 
adopted  by  an  employer  when  a  workman  receiving 
weekly  compensation  under  the  Act  refused  to  be 
medically  examined,  or  obstructed  the  examination. 

If  the  compensation  is  payable  under  an  agreement 
between  the  parties,  and  a  memorandum  of  the  same 
has  not  been  registered,  the  proper  course  is  for  the 
employer  to  stop  payment  of  the  compensation  and  to 
give  notice  to  the  registrar  of  the  county  court  or 
county  courts,  in  which  the  memorandum  could  be 
registered,  of  the  fact  of  the  agreement  and  the  par- 
ticulars thereof,  stating  that  the  workman  refuses  to  be 
medically  examined  or  obstructs  the  examination,  and 
giving  him  notice  not  to  register  any  memorandum  of 
the  agreement  without  order  of  the  judge,  as  its  efficacy 
is  disputed. 

Although  not  expressly  provided  for  by  the  rules,  it  is 
believed  that  the  registrar  will  conform  to  such  a  notice. 
He  certainly  should  do  so.  Having  regard  to  clauses  9 
and  10  of  the  Second  Schedule  to  the  present  Act,  this 
difficulty  is  not  so  likely  to  arise. 

Where  an  award  or  a  memorandum  of  agreement  has 
been  already  registered,  the  difficulty  is  greater.  The 
procedure  for  the  purpose  of  staying  proceedings  is,  as 
before  stated,  provided  by  the  W.  C.  R.  55.  In  practice, 
however,  it  takes  some  time  before  an  application  to  stop 
the  weekly  payments  can  be  brought  before  the  judge, 
and  the  usual  form  of  the  award  being  that  the  pay- 
ments are  to  be  continued  during  incapacity,  or  until 
further  order,  the  employer  runs  the  risk  of  having 
execution  issued  against  him  until  an  order  for  the 
suspension  of  payments  can  be  obtained. 

In  this  case,  also,  it  is  thought  the  employer  should 
give  notice  to  the  registrar  of  the  court,  through  which 
the  award  or  memorandum  can  be  enforced,  setting 
out  the  fact  that  the  workman  refuses  to  be  medically 
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examined  or  obstructs  the  examination,  and  giving  him 
notice  not  to  permit  execution  or  other  process  to  issue 
to  enforce  the  award  without  an  order  from  the  judge. 

In  analogy  to  the  decision  in  Francis  Morton  &  Co., 
Limited  v.  Woodward,  post,  p.  631,  it  is  thought  the 
judge  may,  when  the  matter  comes  before  him,  make 
an  order  that  the  weekly  payments  be  suspended  as 
from  the  time  when  the  workman  refused  to  submit 
to  the  medical  examination  or  obstructed  it,  but  the 
employer  should  make  this  clear  in  his  application. 
See  Upper  Forest  and  Western  Steel  and  Tinplate  Co. 
v.  Thomas,  post,  p.  632,  and  Charing  Cross,  Euston,  and 
Hampstead  Bail.  Co.  v.  Boots,  post,  p.  632. 

The  order  of  the  judge  on  such  an  application  should 
be  not  only  that  the  weekly  payments  are  to  be  sus- 
pended until  the  workman  submits  to  the  examination, 
but  that  the  payments  for  the  period  during  which  the 
workman  has  made  default  are  forfeited  (Sched.  1  (20) ). 

Obstruction  of  the  Examination. — The  question  what 
amounts  to  obstruction  of  a  medical  examination  has 
not  arisen  in  England,  though  in  the  case  of  Devitt  v. 
Owners  of  SS.  Bainbridge  («),  the  fact  that  a  work- 
man refused  to  be  medically  examined,  except  in  the 
presence  of  his  own  medical  man,  was  held  not  to  con- 
stitute a  refusal  within  the  meaning  of  the  Act,  nor  could 
it,  it  is  believed,  be  properly  considered  an  obstruction 
of  the  examination.  In  Scotland  it  has  been  con- 
sidered in  two  cases.  In  Finnic  &  Son  v.  Duncan  (v), 
a  workman  who  was  receiving  weekly  compensation 
went  to  Australia.  The  Court  of  Session  held  that  the 
compensation  must  be  suspended,  as  the  workman  by 
his  absence  was  obstructing  the  right  of  the  employer  to 
medical  examination  (r).     In  the  case  of  William  Baird 

(»)  [1909]  2  K.  B.  802. 

(v)  7  P.  254  ;  42  Sc.  L.  It.  192. 

(x)  See  now  Sched.  1  (18),  and  W.  C.  R.  60. 
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v.  Kane  (y),  the  workman,  who  had  twice  submitted 
himself  to  examination  by  the  employer's  medical 
practitioner,  went  to  live  in  Ireland.  Two  months 
afterwards  he  was  again  required  to  submit  himself  for 
medical  examination  at  Glasgow.  He  refused  to  do  this 
unless  his  expenses  were  paid,  but  offered  to  submit 
himself  to  a  medical  man  in  Ireland.  The  court  held 
that  the  workman  had  not  refused  to  submit  himself  to 
medical  examination,  or  obstructed  the  same  within  the 
meaning  of  the  statute. 

(y)  7  P.  461 ;  42  Sc.  L.  R.  347. 
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OHAPTEE  VII. 


ELECTION   OF  KEMEDIES. 
Election. 

All  former  Rights  are  Reserved. — As  we  have  stated 
(ante,  p.  266),  none  of  the  workman's  rights,  either 
under  the  Employers'  Liability  Act,  1880,  or  at  common 
law,  are  taken  away  from  him  by  the  Workmen's  Com- 
pensation Act,  1906.     See  s.  1  (2)  (b)  (2-to). 

What  is  meant  in  s.  1  (2)  (b)  by  the  words  "  wilful 
act  .  .  .  of  some  person  for  whose  act  or  default  the 
employer  is  responsible "  it  is  difficult  to  say.  The 
employer  is  not  usually  liable  for  the  wilfully  tortious 
act  of  his  servants,  though  he  may  be  so  liable  where 
the  act  is  done  in  the  furtherance  of  the  employer's 
interests.     See  ante,  p.  46. 

Although  the  workman  has  a  choice  of  remedies,  the 
Act  very  properly  provides  that  the  employer  shall  not 
have  to  pay  compensation  twice  (s.  1  (2)  (b) ). 

Remedies  are  not  Alternative Until  the  decision 

of  the  Court  of  Appeal  in  Edwards  v.  Godfrey  (a),  it 
was  generally  supposed  that  although  compensation 
could  only  be  recovered  once,  the  workman  had  the 
right    to    prosecute    his    rights   consecutively.    It  was 

(<j)  [1899]  2  Q.  B.  333 ;  68  L.  J.  Q.  B.  666 ;  80  L.  T.  672 ;  16  T.  L.  E. 
365. 

Canadian  Notes. 

(240)  Compare  s.  2,  sub.-s.  (2b),  of  the  British  Columbia  Act,  s.  3,  sub.-s. 
(2b),  of  the  Alberta  Act,  and  s.  14  of  the  Quebec  Act  (Appendix,  pp.  932, 
918,  and  977). 
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thought  that  having  sued  either  at  common  law  or 
under  the  Employers'  Liability  Act,  1880,  and  been 
defeated,  he  could  nevertheless  institute  fresh  proceed- 
ings under  the  Workmen's  Compensation  Act,  1897,  and 
vice  versa. 

The  actual  decision  in  Edwards  v.  Godfrey  was  to  the 
effect  that  an  unsuccessful  plaintiff  in  an  action  under 
the  Employers'  Liability  Act,  1880,  cannot  subsequently 
take  proceedings  to  recover  compensation  under  the 
Workmen's  Compensation  Act,  1897. 

Obviously  the  primary  intention  of  s.  1  (2)  (b)  of  the 
Act  of  1897,  which  corresponds  with  the  words  used  in 
the  present  Act,  was  to  prevent  a  workman  obtaining 
double  compensation.  The  words  are  doubtless  wide 
enough  to  support  the  deduction,  that  the  workman  who 
unsuccessfully  adopts  one  remedy  is  precluded  (though 
he  may  be  willing  to  atone  for  the  error  by  payment  of 
the  costs  occasioned  by  it)  from  trying  another,  but  they 
do  not  seem  necessarily  to  convey  this  meaning,  or  to 
exclude  another  interpretation. 

A.  L.  Smith,  L.J.,  in  his  judgment  in  Edwards  v. 
Godfrey,  supra,  declared  that  in  his  opinion  s.  1  (2)  (b) 
of  the  Act  of  1897  gives  the  workman  under  the  cir- 
cumstances there  mentioned  the  option  of  claiming 
independently  of  the  Act,  or  under  the  Act.  In  one 
case  only  has  he  a  locus  penitentice,  viz.  under  sub-s.  (4) 
of  s.  1,  where,  having  failed  in  his  action,  he  asks  the 
same  court  which  tries  it  to  assess  compensation  under 
the  Workmen's  Compensation  Act,  1897. 

This  decision  is  an  important  one,  and  its  effect  is 
beneficial  to  employers.  In  some  cases  it  may  and  does 
result  in  hardship  to  the  workman,  as,  for  example, 
where  the  circumstances  of  his  ease  give  him  a  cause  of 
action  at  common  law  or  under  the  Employers'  Liability 
Act,  1880,  and  a  claim  under  the  Workmen's  Compensa- 
tion Act,  and  he  proceeds  under  the  latter  Act  and  is 
defeated  upon  a  technicality. 

E.L.  2   I 
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Still,  the  alternative  that  an  employer  should  in  every 
case  be  liable  to  be  harassed  by  double  proceedings,  at 
the  suit  of  a  person  generally  quite  unable  to  pay  any 
costs,  would  be  likely  to  occasion  greater  injustice. 

It  is  not  often  that  an  action  against  the  employer 
would  succeed  where  the  claim  for  compensation  under 
the  present  Workmen's  Compensation  Act  had  failed, 
but  there  is  one  case  where  this  may  happen.  In  a  case 
where  the  compensation  is  refused  to  the  dependants 
of  the  deceased  workman  on  the  ground  that  the  claim 
was  not  made  within  six  months  from  the  time  of  death, 
an  action  might,  if  it  could  then  be  brought,  be  success- 
fully maintained  under  Lord  Campbell's  Act,  which 
allows  twelve  months  from  the  time  of  death,  within 
which  it  may  be  commenced  (9  &  10  Vict.  c.  93,  s.  3). 

Workman  cannot  Sue  for  Wages  during  Incapacity. 

■ — The  broad  intent  of  the  Workmen's  Compensation  Act, 
1897,  was  declared  to  be  that  a  workman  who  elects 
to  take  compensation  under  the  Act  from  his  employer 
should  have  no  other  pecuniary  claim  in  respect  of  the 
incapacity  occasioned  by  the  injury. 

Consequently  he  cannot  sue  for  wages  which  might 
otherwise  have  accrued  between  the  date  of  the  injury 
and  the  date  of  his  actual  discharge  from  the  employer's 
service  (Elliott  v.  Liggins  (b)  ). 

Where  he  has  contracted  out  of  the  Act,  and  has 
accepted  in  its  place  the  benefits  of  a  scheme  certified 
by  the  Eegistrar  of  Friendly  Societies  under  s.  3  (1)  of 
the  Act,  he  has  exercised  the  option  given  by  s.  1  (2)  (b), 
and  is  thenceforth  entitled  to  compensation  under  the 
scheme  only.  He  cannot,  nor  can  his  personal  repre- 
sentatives in  a  case  where  death  results  from  the  accident, 
take  proceedings   under  the  Act,  or   sue  for  damages 

(b)  [1902]  2  K.  B.  84  ;  71  L.  J.  K.  B.  488 ;  87  L.  T.  29 ;  18  T.  L.  B. 
514.  A  workman  whoae  contract  of  service  is  continuing  is  not  pre- 
vented from  claiming  wages,  though  he  may  be  prevented  by  illness 
from  working  (Cuckson  v.  Stones,  29  L.  J.  Q.  B.  25). 
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under  the  Employers'  Liability  Act,  1880.  In  other 
words,  the  workman  and  his  representatives  are  in  the 
same  position  as  though  they  had  exercised  an  option 
under  the  Act,  disentitling  them  to  take  any  other 
proceedings  against  the  employer  in  respect  of  the 
injury  {Taylor  v.  Hamstead  Colliery  Co.  (c)  ). 

A  Locus  Penitentise  allowed  in  One  Case. — As  shown 
by  the  case  of  Edwards  v.  Godfrey,  there  is  one  case,  and 
one  only,  in  which  a  locus  penitentise  is  permitted  by  the 
Act  to  a  workman  who  has  mistaken  his  remedy  against 
his  employer.  This  arises  where  the  workman  has 
elected  to  bring  an  action  against  the  employer,  either 
under  the  Employers'  Liability  Act  or  at  common  law, 
in  which  action  he  fails.  It  is  provided  (s.  1  (4)  )  that  if, 
in  the  opinion  of  the  court  (d),  his  claim  for  compensa- 
tion under  this  Act  is  a  good  one,  then,  at  the  plaintiff's 
request,  the  court  shall  proceed  to  assess  and  award  him 
such  compensation,  and  shall  be  at  liberty  to  deduct 
therefrom  all  or  part  of  the  costs  incurred  through  the 
plaintiff  bringing  an  action  instead  of  proceeding  for 
compensation  under  the  Act  (241). 

If  this  course  is  adopted  the  court  is  required  to  give 
a  certificate  of  the  compensation  awarded  and  the  direc- 
tions it  has'  given  as  to  the  deduction  for  costs.  This 
certificate  is  equivalent  to  an  award  under  the  Act 
(s.  1  (4)  ).    It  is  to  be  in  the  form  prescribed  (Form  44). 

The  certificate  must  be  registered  in  the  county  court 
by  which  it  is  to  be  enforced,  and  the  registrar  of  any 
such  county  court  on  receiving  a  certificate  given  by  any 

(c)  [1904]  1  K.  B.  838 ;  73  L.  J.  K.  B.  469 ;  90  L.  T.  363 ;  20  T.  L.  B. 
338. 

(d)  Does  the  "  court "  here  mean  the  judge,  or  the  jury  trying  the 
ease  ?  In  practice  it  is  left  to  the  judge.  This  has  apparently  been 
decided  in  Scotland  (Henderson  v.  Corporation  of  Glasgow,  2  F.  1127 ; 
37  Sc.  L.  E.  857). 

Canadian  Notes. 

(241)  See  FolUs  v.  Schaake  Machine  Works,  13  B.  0.  B.  471 ;  1  Butt. 
W.  0.  C.  442. 
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other  court  must  record  the  same  in  like  manner  as 
if  it  was  a  certificate  made  by  the  judge  of  his  court 
(W.C.R.51). 

In  Williams  v.  Army  and  Navy  Co-operative  Society, 
Limited  (e),  it  was  decided  that  any  appeal  on  the  ques- 
tion of  costs  deducted  under  s.  1  (4)  must  now  go  to  the 
Court  of  Appeal. 

In  Cohen  v.  Seabrook  Bros.  (/),  an  action  was  brought 
by  a  workman  against  his  employer  in  the  High  Court 
and  was  dismissed.  Compensation  was  then  asked  for 
from  this  court,  and  was  ordered  to  be  paid,  but  subject 
to  all  the  costs  incurred  in  the  High  Court  action  being 
deducted  therefrom. 

Sometimes  it  is  difficult  to  say  when  an  action  fails 
that  the  facts  proved  in  the  action  "  determine  "  that  the 
employer  would  have  been  liable  to  pay  compensation 
under  the  Act.  The  issue  is  a  different  one,  and  the 
evidence  is  often  not  directed  to  the  question  of  the 
Workmen's  Compensation  Act  at  all.  It  has  been  held 
by  an  arbitrator — the  author  thinks  rightly — that  under 
such  circumstances  the  applicant  may  call  further  evidence 
to  establish  this  liability  (g). 

This  option  is  only  exercisable  by  the  plaintiff,  and 
should  be  exercised  immediately  after  the  action  has 
been  decided  against  him.  The  question  has  arisen 
whether  in  a  case  where  the  plaintiff  does  not  elect  to 
ask  the  court  to  assess  his  compensation,  he  can  after- 
wards do  so,  and  if  so  how  long  afterwards.  See  post, 
p.  490. 

What  is  an  Election  of  Remedy? — When  may  the 
election  on  the  part  of  a  workman  to  take  compensation 
under  the  Workmen's  Compensation  Act,  1906,  be  said  to 
be  made,  so  as  to  deprive  him  thenceforth  of  the  right 

(e)  23  T.  L.  B.  408  ;  9  W.  C.  0. 134. 
(/)  25  T.  L.  E.  176. 

(</)  Judgment  of  Judge  Baugh-Allen  in  Baxter  v.  Norris,  W.  0.  Oas. 
Vol.  IX.  p.  33. 
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to  bring  an  action  ?  This  inquiry  is  an  important  one, 
for  many  workmen,  after  receiving  by  agreement  with 
their  employers  the  moiety  of  their  wages  for  a  time, 
become  dissatisfied  and  wish,  or  are  tempted,  to  bring  an 
action,  with  the  object  of  obtaining  a  greater  amount  of 
compensation  or  a  lump  sum  of  money. 

To  obviate  this  risk,  employers,  or  persons  who  indem- 
nify employers  against  their  risk,  should  make  use  of  a 
form  of  receipt  setting  out,  not  only  that  the  money  is 
paid  as  compensation  under  the  Workmen's  Compensa- 
tion Act,  1906,  but  also  that  the  workman  has  "  elected 
to  take  compensation  under  that  Act."  Such  an  agree- 
ment could  be  pleaded  as  a  defence  to  any  action  after- 
wards brought. 

As  previously  stated  (ante,  p.  89)  a  receipt  in  satisfac- 
tion of  a  legal  claim,  or  a  written  agreement  setting  out 
an  election  of  remedies,  is  only  binding  where  the  work- 
man is  really  an  assenting  party  thereto.  To  assent  he 
must  understand  the  nature  and,  at  all  events,  the  general 
effect  of  the  instrument  he  signs.  The  mistake  relied  on 
to  invalidate  the  instrument  must  be  a  mistake  of  fact, 
and  not  of  law. 

In  the  case  of  Isaacson  v.  New  Grand  (Clapham 
Junction)  Qi),  the  Divisional  Court  decided  that  a 
workman  who  had  failed  in  an  action  brought  against 
his  employer  under  the  Employers'  Liability  Act,  and 
then  applied  for  compensation,  which  was  refused,  had 
not  exercised  his  option  under  s.  1  (4)  of  the  Workmen's 
Compensation  Act,  1897,  and  was  entitled  to  appeal  both 
against  the  dismissal  of  the  action,  and  against  the  dis- 
missal of  the  claim  for  compensation.  The  same  court 
also,  in  the  case  of  Rouse  v.  Dixon  (i),  held  that  a  work- 
man who  had  not  only  claimed  compensation  under  the 
Workmen's  Compensation  Act,  1897,  but  had  filed  a 

(%)  [1903]  1  K.  B.  539 ;  72  L.  J.  K.  B.  227 ;  88  L.  T.  291 ;  19  T.  L.  B. 
150. 

(i)  [1904]  2  K.  B.  628 ;  73  L.  J.  K.  B.  662 ;  91  L.  T.  436 ;  20  T.  L.  B, 
553, 
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request  for  arbitration  to  recover  it,  and,  on  seeing  the 
answer  put  in  by  the  employer,  had  withdrawn  the 
proceedings,  was  not  estopped  by  this  conduct  from 
afterwards  suing  under  the  Employers'  Liability  Act. 

These  cases  appear  to  be  in  conflict  with  the  de- 
cision in  Edwards  v.  Godfrey,  supra,  and  have  some 
doubt  thrown  upon  them  by  the  subsequent  case  of 
Neale  v.  Electric  and  Ordnance  Accessories  Go.  (k),  a 
decision  of  the  Court  of  Appeal.  A  workman  who  had 
failed  in  his  action  applied  for,  and  was  awarded,  com- 
pensation under  the  Workmen's  Compensation  Act,  1897. 
The  Court  of  Appeal  reaffirmed  its  decision  in  Edwards 
v.  Godfrey,  holding  that  the  plaintiff  had  exercised  his 
option  and  that  he  could  not  appeal  from  the  judgment 
dismissing  his  action.  Collins,  M.E.,  in  giving  judg- 
ment, (referring  to  Isaacson  v.  New  Grand  (Clapham 
Junction),  swpra,  said,  "  I  do  not  think  it  necessary  for 
the  purposes  of  the  present  case  to  pronounce  any 
opinion  as  to  whether  that  case  was  correctly  decided  or 
not.  It  was  there  held  that  the  mere  application  for  an 
assessment  of  compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  upon  the  dismissal  of  an  action 
under  the  Employers'  Liability  Act,  did  not  amount  to 
the  exercise  of  an  option,  so  as  to  estop  the  plaintiff  from 
appealing  against  the  dismissal  of  the  action.  It  is  not 
necessary  to  say  whether  that  decision  was  right,  because 
it  does  not  apply  to  the  present  case.  Here  the  matter 
did  not  stop  short  at  a  mere  application,  but  ripened  into 
an  award  of  compensation,  which  is  unimpeached."  See 
Gribb  v.  Kynochs,  Limited,  post,  p.  487. 

Exercise  of  Option  by  Infant  Workman. — Where  the 
option  under  s.  1  (1)  (b)  is  exercised  by  a  workman  who 
is  in  law  an  infant,  it  is  only  binding  upon  him  where 
the  result  shows  it  to  have  been  for  his  benefit.    In 

(k)  [1906]  2  K.  B.  558 ;  75  L.  J.  K.  B.  974 ;  95  L.  T.  592 ;  22  T.  L.  E. 
732. 
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Stephens  v.  Dudbriclge  Iron  Works  Co.  (I),  an  infant  work- 
man who  was  receiving  weekly  compensation  under  the 
Act  sued  his  employer  at  common  law  in  respect  of  the 
injury  for  which  he  was  receiving  compensation. 

It  was  argued  that  as  the  term  "  workman  "  included 
apprentice,  and  the  option  under  the  Act  was  given  to 
a  "  workman,"  the  law  must  have  intended  that  an 
infant  workman  should  be  capable  of  making  a  binding 
contract  of  election.  The  Court  of  Appeal  held  that  by 
including  an  apprentice  in  the  general  word  "  workman," 
the  law  applicable  to  contracts  made  by  infants  was  not 
altered,  and  that  the  claim  for  compensation  was  no  bar 
to  the  subsequent  action  for  negligence. 

In  Neale's  Case,  supra,  the  plaintiff  was  also  an 
infant,  but  the  option  to  take  compensation  had  been 
exercised  after  the  failure  of  the  action  by  the  next 
friend.  The  court  refused  to  treat  this  on  the  same 
footing  as  a  contract  to  accept  compensation  made  by 
the  infant  himself,  and  moreover  thought  there  was 
nothing  before  them  to  show  that  the  option  as  exercised 
was  not  for  the  benefit  of  the  infant. 

Neither  the  Scottish  nor  the  Irish  Courts  have  fully 
followed  the  English  decision  in  Edwards  v.  Godfrey 
(see  infra),  although  recently  the  Scottish  Court  seems 
to  lean  towards  the  English  decisions.  See  Burton  v. 
Chapel  Coal  Co.,  Limited,  post,  p.  490. 

In  the  case  of  Cribb  v.  Kynocks,  Limited  (m),  the 
Court  of  Appeal  followed  its  previous  decision  in 
Edwards  v.  Godfrey,  though  the  workman  was  an  infant. 

This  workman  had  sued  her  employer  at  common 
law  for  negligence,  and  failed.  She  subsequently  took 
proceedings  in  respect  of  the  same  accident  under  the 
Workmen's  Compensation  Act,  1906.  The  county  court 
judge  made  an  award  in  his  favour.     Held,  by  the  Court 

(l)  [1904]  2  K.  B.  225 ;  73  L.  J.  K.  B.  739 ;  90  L.  T.  838 ;  20  T.  L.  R. 
492. 

(m)  [1908]  2  K.  B.  551 ;  77  L.  J.  K.  B.  1001 ;  99  L.  T.  216 ;  24  T.  L.  R. 
736. 
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of  Appeal — applying  the  decision  in  Edwards  v.  Godfrey 
— that  the  option  had  been  exercised  when  the  common 
law  action  was  brought,  and  that,  as  compensation  was 
not  then  claimed,  there  was  no  power  to  institute  fresh 
proceedings  to  recover  it.     The  award  was  set  aside. 

The  Master  of  the  Bolls  (Cozens-Hardy,  M.B.) 
does  not  appear  to  have  dealt  with  the  decision  in 
Stephens  v.  Dudbridge  Iron  Works  Co.,  ante,  p.  487,  but 
Buckley,  LJ.  (p.  561  of  Law  Beports),  deals  with  it 
in  the  following  words  :  "  The  point  was  taken  that  the 
workman  in  this  case  was  an  infant,  and  Stephens  v. 
Dudbridge  Iron  Works  Co.  was  cited  as  an  authority  for 
the  proposition  that  the  applicant,  by  reason  of  infancy, 
was  not  bound  by  having  brought  and  prosecuted  the 
action.  There  is  nothing  in  the  point.  In  Stephens' 
Case  the  applicant  being  an  infant,  had  contracted  or 
purported  to  contract  by  a  contract  which  was  not  for 
his  benefit,  and  the  court  did  but  apply  the  ordinary 
rules  in  such  a  case.  In  the  present  case  the  litigation, 
duly  commenced  in  the  name  of  the  infant  by  a  next 
friend,  was  prosecuted  to  judgment.  In  such  case  an 
infant  is  just  as  much  bound  by  the  proceedings  as  if  he 
were  adult." 

The  question  considered  in  Rouse  v.  Dixon,  ante, 
p.  485,  whether  the  option  may  be  considered  open  until 
the  first  claim  has  proceeded  to  a  decision,  must  still  be 
regarded  as  doubtful.  But  see  Page  v.  Burtwell,  post, 
p.  494. 

Scottish  Decisions  as  to  Workman's  Election  of 
Remedies. — In  Campbell  v.  Caledonian  Bail.  Co.  (n),  the 
defenders,  in  answer  to  an  action  brought  against  them 
under  the  Employers'  Liability  Act  and  at  common  law 
by  a  workman  in  their  employ,  pleaded  that  the  workman 
had,  before  the  action  was  brought,  claimed  and  received 
compensation  under  the  Workmen's  Compensation  Act, 

(ri)  1  P,  887 ;  36  Sc,  Iv.  R,  699, 
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1897 : — Held,  by  the  Court  of  Session,  that  the  plea 
was  good. 

There  seems  no  doubt  as  to  the  correctness  or  justice 
of  this  decision.  The  difficulty  created  by  the  decision 
in  Edwards  v.  Godfrey,  supra,  is  not  that  it  prevents  the 
workman  obtaining  compensation  from  two  sources,  but 
that,  owing  to  some  technical  error  or  mistake  as  to  his 
true  rights,  it  may  deprive  him  of  any  compensation 
at  all. 

In  McDonald  v.  James  Dunlop  &  Co.  (o),  a  work- 
man who  had  taken  proceedings  under  the  Workmen's 
Compensation  Act,  1897,  which  proved  unsuccessful, 
was  declared  not  to  be  thereby  barred  from  raising  an 
action  of  reparation  against  his  employer  either  at 
common  law  or  under  the  Employers'  Liability  Act. 
(This  decision  was  directly  contrary  to  that  in  Edivards 
v.  Godfrey,  supra,  and  does  not  appear  to  have  been 
followed.) 

The  case  of  Quinn  v.  John  Brown  &  Co.,  Limited  {p), 
decides  that  where  a  workman  fails  in  an  action,  the 
court  which  is  to  assess  compensation  under  s.  1  (4)  of 
the  Act,  is  the  court  which  tries  the  case,  and  not  the 
appeal  court,  when  the  case  is  appealed.  This  is  the 
practice  in  England. 

The  case  of  McKenna  v.  United  Collieries,  Limited  (q), 
furnishes  a  striking  instance  of  the  consequence  of  pur- 
suing a  wrong  remedy  :  A  workman,  who  had  failed  in 
his  action,  applied  for  compensation,  and  was  awarded 
twelve  shillings  a  week.  The  court  ordered  the  costs 
incurred  by  the  defendant,  taxed  at  £187  odd,  to  be  set 
off  against  the  weekly  compensation. 

The  present  Act  says  that  the  court  in  which  an 
unsuccessful  action  has  been  brought  may  deduct  from 
the  compensation  "  all  or  part  of  "  the  costs  which  have 

(o)  7  F.  533 ;  42  So.  L.  B.  394. 
(p)  8  P.  855 ;  43  So.  L.  B.  643. 
(2)  8  P.  969;  43  So.  L,  B,  713. 
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been  occasioned  by  the  mistaken  procedure.  Although 
the  words  are  permissive,  not  directory,  yet  some  penalty 
in  the  way  of  costs  will  generally  follow  a  mistake  of  this 
kind.     See  Little  v.  MacLellans,  Limited  (r). 

In  a  case  of  Baird  v.  Higginbotham  (s)  a  widow  brought 
an  action  at  common  law  for  solatium  for  the  death  of 
her  husband.  The  action  was  dismissed  in  the  month  of 
June,  1900.  An  appeal  was  then  lodged,  which  appeal 
was  dismissed  in  the  month  of  November,  1900.  In 
the  month  of  February,  1901,  the  unsuccessful  plaintiff 
applied  to  the  Court  of  Session  for  an  order  that  com- 
pensation would  have  been  due  to  her  under  the  Work- 
men's Compensation  Act,  1897,  and  asking  that  it  should 
be  awarded  pursuant  to  s.  1  (4).  The  Court  of  Session 
held  that  the  application  was  too  late. 

In  the  case  of  McGovern  v.  Smith  (t)  the  delay  in  asking 
for  compensation  was  not  so  great.  The  common  law 
action  was  dismissed  as  irrelevant  on  the  5th  February, 
1907,  and  the  application  to  remit  the  matter  to  the 
sheriff  for  the  purpose  of  his  assessing  compensation 
was  made  on  the  19th  of  the  same  month.  Nevertheless 
the  court,  following  Baird's  Case,  supra,  held  that  the 
application  was  too  late. 

In  the  recent  case  of  Burton  v.  Chapel  Coal  Co., 
Limited  (u),  the  Court  of  Session  appears  to  have  given 
a  decision  entirely  in  accord  with  that  in  Edwards  v. 
Godfrey,  ante,  p.  480.  A  workman  prosecuted  a  claim  for 
compensation  under  the  Act  of  1906,  which  was  refused 
on  the  ground  of  "  serious  and  wilful  misconduct."  He 
afterwards  brought  an  action  at  common  law  against  his 
employers  in  respect  of  the  same  accident.  Held,  that 
he  had  elected  to  claim  compensation,  and  the  subsequent 
proceedings  were  incompetent. 

(r)  2  F.  387 ;  37  So.  L.  B.  287. 

(s)  3  P.  673;  38  So.  L.  R.  479. 

(t)   [1907]  S.  C.  548 ;  44  S.  ii.  R.  384. 

(«)  [1909]  S.  0.  430 ;  46  S.  L.  R.  375. 
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The  Scottish  Courts  have  been  stricter  than  the  English 
in  refusing  to  allow  receipts  in  discharge  of  liability,  or 
agreements  of  election  to  be  impugned.  This  may,  how- 
ever, only  be  a  result  of  the  difference  in  procedure 
between  the  courts  of  the  two  countries. 

In  Mathieson  v.  Hawthomes  (x),  the  court  held  a 
receipt  and  discharge,  executed  notarially,  to  be  a  good 
answer  to  a  claim  for  compensation,  and  refused  to  allow 
a  defence  setting  out  allegations  of  mistake  in  fact  to  go 
to  proof. 

In  Dorman  v.  Allan  (y),  a  sum  of  money  was  tendered 
to  a  workman  and  accepted  in  full  discharge  of  his  claim 
under  the  Workmen's  Compensation  Act,  1897.  The 
sum  tendered  was  arrived  at  upon  the  report  of  a  medical 
man  that  the  workman  would  be  well  in  six  weeks  from 
the  date  of  the  accident.  This  opinion  proved  to  be 
unfounded,  but  both  parties  had  bond  fide  relied  upon 
it: — Held,  by  the  Court  of  Session,  that  these  facts 
showed  no  essential  error,  sufficient  to  invalidate  the  dis- 
charge. This  decision  purported  to  be  founded  on  the 
principle  laid  down  by  the  House  of  Lords  in  the  case  of 
Wood  v.  North  British  Rail.  Go.  (a). 

In  Fowler  v.  Hughes  (a),  the  receipt  relied  upon  by 
the  employer  as  establishing  an  election  on  the  part 
of  the  workman,  was  given  by  him  whilst  in  hospital 
and  suffering.  The  court  held  under  these  circum- 
stances that  an  election  to  take  compensation  under 
the  Workmen's  Compensation  Act,  1897,  had  not  been 
established. 

In  the  same  way,  in  Docherty  v.  Me Alpine  (b),  followed 
in  Hunter  v.  Darngavil  Coal  Co.  (c),  where  it  was 
alleged  the  receipts  had  been  obtained  by  fraud,  mis- 
representation, and  concealment,  the  Court  of  Session 
held  that  this  question  must  be,  primo  loco,  submitted 

(x)  1  F.  468.  (y)  3  F.  112 ;  38  Sc.  L.  R.  70. 

(z)  18  R.  (H.  L.)  27.  (a)  5  F.  394. 

(6)  2  F.  128.  (c)  3  P.  10;  38  So.  L.  R.  6. 


492    The  Workmen's  Compensation  Act,  1906. 

to  proof.      See   Volenti    v.   William  Dixon,  Limited  (d), 
and  contra,  Little  v.  MacLellan  (e),  ante,  p.  490. 

The  court  will  not  assume  either  fraud  or  over-reach- 
ing in  an  agreement  which  purports  to  be  an  election  of 
remedy.  Thus  where  the  workman'  and  employer  were 
of  equal  rank  and  education,  and  the  workman  took 
compensation  for  six  months  knowing  that  it  was  paid 
under  some  statutory  obligation,  though  not  knowing 
under  what  obligation,  he  was  held  to  have  exercised 
an  option  of  election  under  the  Act  of  1906  {Mackay  v. 
Rosie  (f) ). 

The  consideration  for  which  the  election  is  made  must 
be  strictly  carried  out  by  the  employer,  otherwise  the 
election  will  not  be  binding  upon  the  workman.  See 
James  Robertson  v.  Henderson  &  Sons,  Limited  (g). 

In  Blain  v.  Greenock  Foundry  Co.  (h)  the  dependants  of 
a  workman  were  allowed  to  raise  an  action  for  solatium, 
although  the  widow  had  received  full  compensation  as  a 
total  dependant  under  the  Workmen's  Compensation  Act, 
1897. 

Irish  Decision  as  to  Workman's  Election  of  Remedies. 

— Both  the  Court  of  King's  Bench  and  Court  of  Appeal  in 
Ireland  had  to  consider  in  the  case  of  Beckley  v.  Scott  (i), 
the  effect  of  the  words  of  the  Act  we  are  considering  as 
regards  the  legal  position  of  a  workman  whose  claim  for 
compensation  under  the  Act  had  been  dismissed.  It  was 
decided  by  both  of  these  courts  that  there  was  nothing  in 
the  Workmen's  Compensation  Act,  1897,  to  debar  a  work- 
man who  failed  in  his  claim  under  the  Act  from  taking 
subsequent  proceedings  independently  of  the  Act  to 
enforce  any  previously  existing  remedy. 

The  case  of  Edwards  v.  Godfrey,  supra,  was  fully 

(d)  [1907]  S.  0.  695 ;  44  S.  L.  B.  532. 

(e)  2  P.  387 ;  37  So.  L.  B.  287. 

(/)  [1908]  S.  0. 174 ;  45  S.  L.  E.  178. 

(g)   6F.  770;  7  P.  776. 

(h)   5  P.  893 ;  40  So.  L.  B.  639. 

(i)  [1902]  2  K.  B.  (Ir.)  504;  36  Ir.  L.  T.  130. 
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discussed  and  considered,  and  so  far  as  it  could  not  be 
distinguished,  was  dissented  from. 

Election  under  s.  6  of  the  Act  of  1906. — Where  the  inj  ury 
to  the  workman  is  caused  under  circumstances  creating  a 
legal  liability  in  some  person  other  than  the  employer,  to 
pay  damages  in  respect  thereof,  i.e.  by  a  stranger,  the 
workman  was,  under  the  Act  of  1897,  given  an  option  to 
proceed  either  against  such  person  to  recover  damages, 
or  against  his  employer  to  recover  compensation,  but  not 
against  both. 

Under  the  present  Act,  s.  6  (1),  he  may  take  proceed- 
ings against  both,  but  he  is  not  to  be  entitled  to  recover 
both  damages  and  compensation.  This  really  amounts 
to  saying  that  he  must  exercise  an  option  either  to  sue  or 
to  take  compensation,  although,  if  he  takes  the  wrong 
proceeding  he  is  not  now  prevented  from  prosecuting  his 
other  remedy.  Even  under  the  Act  of  1897,  when  the 
workman  accepted  compensation  from  his  employer 
"  without  prejudice  "  to  his  rights,  the  Court  of  Appeal 
held  that  he  had  not  exercised  an  option  to  accept  com- 
pensation under  s.  6  of  that  Act,  and  that  he  was  not 
estopped  from  bringing  an  action  against  the  person  who 
had  occasioned  his  injury  (Oliver  v.  Nautilus  Steam 
Shipping  Co.,  Limited  (j) ). 

Under  these  circumstances,  if  the  employer  pays  com- 
pensation, he  is  entitled  to  be  indemnified  by  the  person 
causing  the  injury  (s.  6  (2) ). 

The  provision  that  the  workman  is  not  to  recover  both 
damages  and  compensation  may  cause  some  difficulty. 

If  double  proceedings  are  taken  and  damages  or  com- 
pensation recovered  in  the  proceedings  which  by  chance 
may  be  first  decided,  what  is  to  become  of  the  other 
proceedings  ?  do  they  abate  automatically,  and  is  there 
any  liability  for  costs  already  incurred  ? 

( j )  [1903]  2  K.  B.  639 ;  72  L.  J.  K.  B.  857 ;  89  L.  T.  318 ;  193  T.  L.  B. 
607. 
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There  could  be  no  objection  to  this  section  if  the 
compensation  given  by  the  Act  was  a  complete  indemnity 
for  the  injury  sustained.  But  it  is  not.  In  addition  to 
receiving  no  compensation  for  the  first  week,  the  work- 
man only  receives  half  wages  during  his  incapacity,  and 
nothing  in  respect  of  the  pain  and  suffering  which 
the  injury  may  have  occasioned.  In  some  cases  it  is 
almost  imperative  that  the  workman  should  take  the 
compensation  offered  to  him  at  once.  He  may  have  no 
other  means  of  living. 

Sometimes  a  more  equitable,  result  would  be  achieved 
by  allowing,  the  workman  who  has  received  compensation 
to  claim  damages  from  the  other  party,  subject  to  the 
condition  that  the  compensation  paid  or  payable  should 
be  deducted  from  the  damages  and  given  to  the  employer. 
On  the  other  hand,  in  cases  of  permanent  injury,  the 
compensation  obtainable  under  this  Act  may  be  of 
greater  value  than  any  damages  likely  to  be  recovered 
from  the  party  under  legal  liability  to  pay  damages. 

It  has  now  been  decided  that  the  word  "  recover  "  as 
used  in  s.  6  does  not  mean  recover  by  legal  proceedings. 
In  Page  v.  Burtwell  (k),  a  workman  who  had  been  injured 
in  the  course  of  his  employment,  made  a  claim  against  a 
person  other  than  his  employer  whom  he  alleged  to  be 
under  liability  to  him  for  negligence.  He  received  various 
payments  from  this  person  in  satisfaction  of  his  claim, 
though  legal  liability  to  make  such  payments  was  not 
admitted.  No  legal  proceedings  were  taken.  Subse- 
quently the  workman  claimed  compensation  from  his 
own  employer.  Held,  that  the  claim  was  bad,  as  he  had 
exercised  the  option  and  recovered  from  the  person  other 
than  the  employer  within  the  meaning  of  s.  6.  In  his 
judgment  Cozbns-Habdy,  M.E.  (p.  761  of  Law  Eeports), 
thus  deals  with  the  meaning  of  s.  6  of  the  Act:  "A 
workman  has,  or  asserts  he  has,  a  right  against  his 
own  employer  for  compensation  under  the  Workmen's 

(k)  [1908]  2  K.  B.  758 ;  77  L.  J.  K.  B.  1060. 
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Compensation  Act — he  has,  or  asserts  he  has,  a  right 
against  somebody  not  his  employer,  based  upon  negli- 
gence ;  he  is  not  bound  to  exercise  his  option  in  the 
first  instance  as  was  the  case  under  the  Act  of  1897,  but 
he  may,  if  so  minded,  take  proceedings  concurrently,  but 
if  he  recovers  damages  he  cannot  get  compensation,  and 
if  he  recovers  compensation  he  cannot  get  damages.  I 
am  not  prepared  to  assent  to  the  view  that  this  section  is 
meaningless  unless  there  has  been  a  legal  proceeding 
actually  commenced  against  a  person  who  is  not  the 
employer.  I  decline  to  limit  the  word  '  recover '  to 
recover  by  virtue  of  legal  proceedings." 

Faewell,  L.J.,  in  his  judgment  (p.  763  of  Law 
Eeports),  speaking  of  the  words  of  the  section,  says : 
"  '  Now  creating  a  legal  liability  '  cannot  mean  that  the 
court  has  to  determine  judicially  that  there  was  a  legal 
liability  before  the  section  can  apply ;  for  that  would 
involve  one  of  two  things — either  that  the  workman  must 
litigate  up  to  judgment  against  a  third  person  to  see  if 
he  is  legally  liable,  or  that  the  court  must  determine  the 
liability  of  a  third  person  not  before  it,  as  if  an  action 
were  brought  against  him.  Therefore  the  section  refers, 
in  my  opinion,  to  a  prima  facie  case  of  legal  liability ; 
something  that  is  not  pure  bounty,  but  a,  prima  facie  case 
of  liability,  which,  although  not  acknowledged,  is  yet 
discharged  by  the  payment  of  money." 

Employer's  Right  to  Indemnity Where  the  injury 

has  been  caused  by  a  third  party,  and  the  employer  has 
paid  compensation,  he  is  entitled  to  be  indemnified  by 
such  third  party  (s.  6  (2)  ). 

If  the  principal  under  s.  4  has  been  called  upon  to  pay, 
and  has  recovered  the  amount  paid,  from  the  contractor, 
under  s.  4  (2),  the  contractor  is  entitled  to  be  indemnified 
by  such  third  party  (s.  6  (2) ). 

The  indemnity  may,  by  consent,  be  settled  by  arbitra- 
tion under  the  Act ;  but  there  is  no  power  to  compel  (as 
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in  the  case  of  indemnity  claimed  by  a  principal  from  a 
contractor  under  s.  4)  the  parties  to  go  to  arbitration. 

The  right  to  indemnity  under  s.  6  is  given  if  the 
workman  has  recovered  compensation  under  the  Act. 
The  words  of  the  Act  of  1897  (s.  6)  were,  "if  com- 
pensation be  paid  under  this  Act  the  employer  shall  be 
entitled  to  be  indemnified  by  the  said  other  person." 

Under  these  words  it  was  held  by  Kennedy,  J.,  in  the 
case  of  Thompson  v.  North  Eastern  Engineering  Co.  (I), 
that  an  employer  who  paid  compensation  under  the  Act, 
after  a  claim  but  before  any  proceedings,  was  entitled  to 
recover  indemnity  against  a  stranger  who  caused  the 
accident.     See  now  Page  v.  Burtwell,  supra. 

It  is  always  a  course  attended  with  some  risk  for  an 
employer  or  other  person  who  purposes  claiming  in- 
demnity, to  pay  compensation  voluntarily,  unless  the 
liability  is  quite  clear.  Under  the  present  section  (s.  6) 
the  third  party  when  sued  may  be  in  a  position  to  set 
up  not  only  that  the  compensation  was  not  "  recovered  " 
under  the  Act,  but  that  no  compensation  could  have 
been  recovered  under  the  Act.  It  is  thought  that  all 
the  defences  which  would  have  been  available  to  the 
employer  if  he  had  not  paid  voluntarily,  may  be  set  up 
by  the  party  from  whom  indemnity  is  claimed,  e.g. 
serious  and  wilful  misconduct,  or  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the  employment. 

When  proceedings  are  taken  in  the  county  court  to 
recover  the  compensation,  this  risk  does  not  arise. 
Although  the  employer  or  other  person  from  whom 
compensation  is  sought  cannot  bring  in  the  person  from 
whom  he  claims  indemnity  as  a  third  party  in  the 
proceedings  without  his  consent,  the  rules  provide  that 
on  giving  him  notice  of  the  claim  in  accordance  with 
form  provided  (Form  23),  he  becomes  bound,  in  default 
of  appearance,  or  if  he  appears  at  the  arbitration,  by  any 

(l)  [1903]  1  K.  B.  428 ;  72  L.  3.  K.  B,  222 ;  88  L.  T.  239 ;  19  T.  L.  E. 
206. 
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award  which  the  judge  has  jurisdiction  to  make,  whether 
made  by  consent  or  otherwise  (W.  C.  R.  24). 

The  rules  also  provide  that  the  person  from  whom 
indemnity  is  claimed  may  appear  at  the  arbitration,  and 
with  leave  of  the  judge  resist  the  claim  of  the  applicant, 
or  take  such  part  in  the  proceedings  as  may  be  just 
(ib.  (2)  ),  and  the  judge  may  decide  all  questions  of  costs 
between  him  and  the  other  parties  to  the  arbitration 
(ib.  (4)  ). 

If  the  party  from  whom  indemnity  is  claimed  admits 
his  liability,  the  judge  may  make  an  award  in  favour  of 
the  respondent  against  him,  but  execution  is  not  to  issue 
on  such  award  without  consent  of  the  judge,  until  the 
compensation  awarded  against  the  respondent  has  been 
satisfied  (ib.  (6)  (a)  ).  If  liability  is  not  admitted,  the 
judge  may,  by  consent,  order  such  question  to  be  settled 
between  the  respondent  and  the  third  party  by  arbitra- 
tion, after  the  arbitration  between  the  applicant  and 
respondent,  and  may  thereupon  make  such  award  as 
the  case  may  require  (ib.  (6)  (b)  ).  The  judge  has  full 
control  over  the  costs  of  such  an  arbitration  as  between 
all  the  parties  to  the  whole  arbitration  proceedings  (ib. 
(6)  (c)  ). 

It  has  been  decided  by  Daeling,  J.,  in  the  case  of 
Great  Northern  Rail.  Co.  v.  Whitehead  &  Co.  (m),  that  the 
employer's  right  to  indemnity  under  the  corresponding 
section  of  the  Workmen's  Compensation  Act,  1897, 
includes  the  cost  of  the  arbitration  proceedings  to  obtain 
the  compensation,  as  well  as  the  amount  of  the  compen- 
sation awarded  to  the  workman. 

Doubtless  there  are  many  cases  where  the  cost  of 
arbitration  proceedings  is_  necessarily  or  reasonably  in- 
curred. In  such  cases  the  employer  does  not  receive  an 
indemnity  unless  he  obtains  such  costs.  On  the  other 
hand,  under  some  circumstances  it  is  unnecessary  and 
would  be  improper  for  the  employer  to  incur  costs  of 
(m)  18  T.  L.  B,  816. 

E.L.  2   K 
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arbitration  proceedings  at  all.  The  above  case  cannot, 
we  think,  be  regarded  as  laying  down  any  general  rule 
of  law. 

As  to  indemnity  between  "  principal "  and  "  contractor  " 
under  s.  4,  see  ante,  pp.  428,  429. 

Scottish  Decisions  as  to  Election  under  s.  6  of  the 
Act  of  1897. — Several  cases  were  decided  in  Scotland  as 
to  election  of  remedies  by  a  workman  under  s.  6  of  the 
Act  of  1897.  These  cases  are  still  useful,  for,  as  before 
stated,  under  the  present  section  the  workman  has  in 
effect  to  elect  between  his  right  to  receive  compensation 
from  his  employer  and  to  recover  damages  from  the 
person  who  occasioned  the  injury,  though  he  may  "  pro- 
ceed "  against  both. 

In  Mulligan  v.  Dick  &  Son  (n),  the  workman  made  a 
claim  against  the  person  who,  by  his  negligence,  had 
occasioned  the  injury,  and,  without  taking  proceedings, 
received  a  payment  from  him  in  settlement : — Held,  that 
he  had  exercised  his  option  under  s.  6  of  the  Act  of  1897 
and  could  not  afterwards  claim  compensation  from  his 
own  employer,  though  the  receipt  he  gave  purported  to 
reserve  his  rights  against  his  own  employer.  This  case 
was  followed  in  Murray  v.  North  British  Rail.  Co.  (o). 

These  cases  would  probably  be  decided  in  the  same 
manner  under  the  present  Act,  for  though  the  decisions 
might  not  be  put  on  the  ground  of  election  of  remedies, 
the  second  proceedings  would  be  irrelevant,  as  the  work- 
man had  already  "  recovered  "  damages. 

Scottish  Decision  under  s.  6  of  Act  of  1906.— The 

decision  in  Kemp  v.  Darngavil  Coal  Co.,  Limited  (p), 
turned  upon  the  right  to  indemnity  given  by  s.  6  to  the 
employer  who  has  paid  compensation  in  respect  of  an 
occurrence,  which  was  alleged  to  have  given  an  option  to 

(n)  6  P.  126 ;  41  Sc.  L.  K.  77. 
(o)  6  P.  540 ;  41  So.  L.  B.  383. 
(p)t46  S.  L.  R,  939. 
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the  workman  to  recover  either  from  his  employer,  or  a 
third  person  not  his  employer.  The  facts  were  these. 
Coal  was  conveyed  in  railway  trucks  belonging  to  the 
Darngavil  Coal  Co.  by  the  railway  company  to  their 
docks  for  the  purpose  of  shipping.  At  the  docks  the 
trucks  of  coal  were  taken  over  by  a  firm  of  stevedores 
for  the  purpose  of  loading  the  coal  into  ship.  This  was 
done  by  virtue  of  a  contract  entered  into  between  the 
stevedores  and  the  railway  company.  The  trucks  were 
run  up  a  gradient  and  then  tipped.  Whilst  engaged  in 
this  work,  one  of  the  workmen  in  the  employ  of  the 
stevedores  was  injured  owing  to  a  defective  brake  on  one 
of  the  trucks.  He  recovered  compensation  from  his  own 
employers  under  the  Act  of  1906.  They  claimed  indem- 
nity from  the  colliery  company  upon  the  ground  that  the 
accident  was  occasioned  by  the  defect  in  their  truck.  It 
was  decided  that,  as  the  operation  in  which  the  work- 
man was  injured  was  outside  the  contract  in  which  the 
colliery  company  was  interested,  there  was  no  "  relation 
of  duty  "  on  its  part  towards  the  injured  workman,  and 
consequently  the  colliery  company  was  not  liable  to  pay 
indemnity. 

This  case  really  decides  that,  under  the  special  circum- 
stances, the  workman  had  no  double  right,  i.e.  that  he 
could  not  have  recovered  against  the  colliery  company. 
Compare  Heaven  v.  Pender  and  Caledonian  Rail.  Co.  v. 
Mulholland,  ante,  pp.  59 — 62. 

Election  by  means  of  Agent. — As  to  election  of 
remedies  through  an  agent  or  next  friend  see  what  has 
been  said  (ante,  pp.  486 — 488)  as  to  compromise  of  cause 
of  action. 
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CHAPTER  VIII. 


AMOUNT  AND  CONTINUANCE   OP   THE 
COMPENSATION   PAYABLE. 

The  amount  of  the   compensation  to  be  paid  by  the 
employer  is  fixed  by  the  First  Schedule  to  the  Act. 

SCHEDULE  I. 

Scale  and  Conditions  of  Compensation. 

(1)  The    amount    of    compensation   under    this    Act 
shall  be — 

(a)  where  death  results  from  the  injury— 
(i)  if  the  workman  leaves  any  dependants  wholly 
dependent  upon  his  earnings,  a  sum  equal  to 
his  earnings  in  the  employment  of  the  same 
employer  during  the  three  years  next  pre- 
ceding the  injury,  or  the  sum  of  one  hundred 
and  fifty  pounds,  whichever  of  those  sums 
is  the  larger,  but- not  exceeding  in  any  case 
three  hundred  pounds,  provided  that  the 
amount  of  any  weekly  payments  made  under 
this  Act,  and  any  lump  sum  paid  in  redemp- 
tion thereof,  shall  be  deducted  from  such 
sum,  and,  if  the  period  of  the  workman's 
employment  by  the  said  employer  has  been 
less  than  the  said  three  years,  then  the 
amount  of  his  earnings  during  the  said 
three  years  shall  be  deemed  to  be  156  times 
his  average  weekly  earnings  during  the 
period  of  his  actual  employment  under  the 
said  employer ; 
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(ii)  if  the  workman  does  not  leave  any  such  depen- 
dants,  but  leaves   any  dependants  in  part 
dependent  upon  his  earnings,  such  sum,  not 
exceeding  in  any  case   the  amount  payable 
under  the  foregoing  provisions,  as  may  be 
agreed   upon,    or,   in   default   of  agreement, 
may  be    determined,   on   arbitration  under 
this   Act,  to  be  reasonable  and  proportion- 
ate to  the  injury  to  the  said  dependants ; 
and 
(iii)  if    he    leaves    no   dependants    the    reasonable 
expenses    of    his    medical    attendance    and 
burial,  not  exceeding  ten  pounds ; 
(b)  where  total  or  partial  incapacity  for  work  results 
from  the  injury,  a  weekly  payment  during  the 
incapacity  not  exceeding  fifty  per  cent,  of  his 
average  weekly  earnings  during   the  previous 
twelve  months,  if  he  has  been  so  long  employed, 
but  if  not  then  for  any  less  period  during  which 
he  has  been  in  the  employment  of  the  same 
employer,  such  weekly  payment  not  to  exceed 
one  pound  (242). 
Provided  that — 

(a)  If  the  incapacity  lasts   less  than  two  weeks   no 

compensation  shall  be  payable  in  respect  of 
the  first  week ;  and 

(b)  As  respects  the   weekly  payments   during    total 

incapacity  of  a  workman  who  is  under  twenty- 
one  years  of  age  at  the  date  of  the  injury,  and 
whose  average  weekly  earnings  are  less  than 
twenty  shillings,  one  hundred  per  cent,  shall 
be  substituted  for  fifty  per  cent,  of  his  average 
weekly  earnings,  but  the  weekly  payment  shall 
in  no  case  exceed  ten  shillings. 

Canadian  Notes. 

(242)  Compare  s.  1  of  the  First  Schedules  to  the  British  Columbia  and 
Alberta  Acts,  and  ss.  2  and  3  of  the  Quebec  Act :  Appendix,  pp.  936, 
923,  and  975. 
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Where  Death  Results  from  the  Injury  (a). — With 
regard  to  these  scales  of  compensation,  several  things 
are  worthy  of  attention.  In  the  first  place,  the  com- 
pensation in  case  of  death,  where  dependants  wholly 
dependent  on  the  earnings  are  left  (b),  is  fixed  at  three 
years'  wages.  There  is  no  power  to  award  less,  except 
where  the  wages  exceed  £300,  in  which  event  £300  must 
be  the  sum  given. 

Thus,  if  one  workman  leaves  a  widow  and  a  large 
family,  all  of  whom  are  wholly  dependent  upon  his 
wages,  and  another  leaves  only  a  father  to  whom  he 
has  made  a  small  allowance  of  a  few  shillings  weekly, 
if  this  allowance  is  the  father's  only  means  of  support, 
the  compensation  given  in  both  cases  must  be  the  same. 

If  the  workman  has  actually  worked  continuously  for 
the  same  employer  for  three  years,  the  compensation  due 
to  dependants,  wholly  dependent,  is  a  sum  equal  to  what 
he  has  actually  earned  during  the  three  years  immediately 
preceding  the  death  if  the  sum  does  not  exceed  £300. 
If  this  sum  does  not  amount  to  £150  this  latter  sum 
must  be  awarded. 

Where  the  work  has  been  practically  continuous— that 
is,  where  there  has  been  no  break  in  the  relation  of 
employer  and  workman  for  the  three  years — and  the 
workman  has  not  worked  for  any  other  employer,  it  is 
believed  that  interruptions  due  to  illness  or  other 
unavoidable  cause  must  under  Sched.  1  (2)  (c)  be  taken 
into  account.  Thus  the  amounts  which  would  have  been 
earned  during  those  periods  should  be  added  to  the  sum 
actually  earned,  for  the  words  "  employment  by  the  same 
employer"  refer  to  the  whole  of  the  First  Schedule 
(Sched.  1  (2).     See  post,  pp.  525,  526). 

If  the  workman  has  not  worked  continuously  for  the 
same  employer  for  the  three  years  preceding  his  death, 

(a)  As  to  meaning  of  expression  "results  from' the  iniury,"  see  ante, 
pp.  322,  328. 

(6)  If  one  dependant  only  is  left  the  effect  is  the  same.  Suoh  depen- 
dant is  entitled,  if  wholly  dependent,  to  the  three  years'  wages. 
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then  his  average  weekly  earnings  (c)  must  be  ascertained, 
and  this  sum  multiplied  by  156  is  the  amount  to  which 
such  dependants  are  entitled,  assuming  again  that  it  does 
not  exceed  £300. 

The  dependants  are  entitled  to  compensation  though 
weekly  payments  may  have  been  made  to  the  injured 
workman  in  respect  of  whose  death  the  dependants 
claim,  no  matter  for  how  long  a  period,  if  the  death 
results  from  the  injury.  The  weekly  payments  already 
made,  however,  must  be  deducted,  as  must  also  any  sum 
paid  to  the  workman  in  redemption  of  the  weekly  pay- 
ments (Sched.  1  (1)  (a)  (1)).  Where  weekly  payments 
have  been  redeemed,  there  will  not  usually  be  any  con- 
siderable amount  which  the  dependants  can  receive. 

The  death  of  a  workman  results  from  the  injury,  if 
it  is,  in  fact,  caused  by  it.  The  question  whether  death 
is  caused  by  an  injury  resolves  itself  into  an  inquiry  into 
the  chain  of  causation.  "If  the  chain  of  causation  is 
broken  by  a  novus  actus  interveniens,  so  that  the  old 
cause  goes  and  a  new  one  is  substituted  for  it,  that  is 
a  new  act  which  gives  a  fresh  origin  to  the  after- 
consequences  "  (d). 

The  death  of  a  workman  may  be  the  result  of  the 
injury  within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  even  though,  in  fact,  it  may  not  be  the  natural 
or  probable  consequence  thereof.  See  Dunham  v.  Clare, 
infra. 

Dependence  at  time  of  Death. — Both  the"  total  and 
partial  dependence  upon  the  earnings  must  exist  at  the 
time  of  the  death.  See  s.  13,  definition  "  dependants." 
In  the  Act  of  1897  the  words  "  at  the  time  of  his  death  " 
appeared  in  the  Schedule  (Sched.  1  (a)  (i)),  fixing  the 
amount  of  the  compensation.    Now  they  are   omitted 

(c)  For  method  of  ascertaining  "  average  weekly  earnings,"  see  post, 
pp.  529—537. 

(d)  See  the  judgment  of  Collins,  M.R.,  in  Dunham  v.  Clare,  [1902]  ■ 
2  K.  B.  292 ;  71  L.  J.  K.  B.  683 ;  86  L.  T.  751 ;  18,  T.  L.  R.  645. 
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from  the  Schedule,  and  only  appear  in  the  definition 
section  of  the  Act  (s.  13),  but  the  effect  is  the 
same  (e). 

As  (except  in  the  case  of  a  wife)  the  words  "  dependent 
at  the  time  of  death  "  have  been  strictly  construed,  a 
curious  distinction  exists  between  the  right  to  compensa- 
tion given  by  the  Act,  and  the  right  given  by  Lord 
Campbell's  Act,  1846,  which  Act  is  incorporated  into  the 
Employers'  Liability  Act,  1880.  The  persons  entitled  to 
receive  compensation  are  often  the  same,  but  under  Lord 
Campbell's  Act  it  was  long  ago  decided  that  the  relative 
claiming  need  not  be  dependent  upon  or  receiving 
pecuniary  assistance  at  the  time  of  the  death.  In  such 
cases  as  those  of  Hetherington  v.  North  Eastern  Rail.  Co. 
and  Franklin  v.  South  Eastern  Rail.  Co.,  and  other  cases 
cited  (ante,  pp.  189,  190),  there  was  no  dependence  upon 
or  pecuniary  assistance  being  given  at  the  time  of  death 
by  the  persons  for  whose  deaths  the  actions  were 
brought. 

As  to  what  is  dependency  at  the  time  of  death,  see 
Pryce  v.  Penrikyber  Navigation  Colliery  Co.,  Rees  v.  The 
Same,  Coidthard  v.  Consett  Iron  Co.,  Cunningham  v. 
McGregor,  Sneddon  v.  Robert  Addie  &  Sons  Collieries, 
ante,  pp.  385—389. 


Meaning  of  "Earnings." 

Earnings,  What  are? — It  will  be  noticed  that  the 
words  used  in  the  present  Act,  as  in  the  Act  of  1897, 
which  is  in  all  cases  to  be  the  basis  of  the  compensation, 
is  "  earnings,"  and  not  wages. 

The  workman's  earnings  may  include  not  only  cash 
payments,  but  other  things,  the  value  of  which  is 
capable  of  being  calculated  in  money,  such  as  clothes, 
board,  and  lodging,  or  articles  which,  under  his  contract 

(e)  See  ante,  pp.  386—390,  "  Dependency  of  Wife." 
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with  his  employer,  he  is  entitled  to  receive  in  return  for 
his  services  (/). 

In  the  case  of  Pomphrey  v.  Souihwarh  Press  (g),  certain 
dicta  of  the  judges  in  the  Court  of  Appeal  appear, 
showing  that  the  value  of  tuition  given  by  an  employer 
to  an  apprentice  is  of  too  vague  a  character  to  be  taken 
into  account  as  earnings  under  the  Workmen's  Com- 
pensation Act.  In  the  same  case  the  opinion  is  expressed 
that  "  earnings  "  are  not  necessarily  confined  to  money. 

The  question  whether  the  term  "  earnings  "  means  the 
actual  earnings  which  the  workman  receives  from  his 
employer,  or  the  net  "  earnings "  which  he  obtains  as 
the  recompense  for  his  labour,  first  arose  in  the  case 
Houghton  v.  Sutton  Heath  and  Lea  Green  Collieries  Co., 
Limited  (h) . 

By  the  rules  of  a  colliery  company  sixpence  a  week 
was  deducted  from  the  wages  of  each  miner  for  lamp  oil 
supplied  by  the  employer.  The  lamp  oil  was  a  necessary 
expense  incurred  by  the  workman  to  enable  him  to  earn 
the  wages  he  actually  received.  In  a  claim  under  the 
Workmen's  Compensation  Act,  1897,  the  arbitrator 
refused  to  make  any  deduction  on  account  of  the  sixpence 
a  week  retained  by  the  employers  for  the  lamp  oil.  The 
Court  of  Appeal  held  that  the  arbitrator  was  right. 

In  his  judgment,  Collins,  L.J.,  says :  "  I  have  not 
succeeded  in  eliciting  in  the  course  of  this  case  any 
principle  that,  while  excluding  the  cost  of  equipment  for 
the  purpose  of  doing  the  work  this  man  was  engaged  on, 
would  include  the  cost  of  the  oil  supplied  to  him.  It  is 
not  contended  that  deductions  should  be  made  from  the 

(/)  See  Noel  v.  Redruth  Foundry  Co.,  ante,  p.  41.  Care  must  be 
taken  to  see  whether,  when  articles  are  given  to  a  workman  in  lieu  of 
wages,  there  has  been  any  infringement  of  the  Truck  Acts.  Where  the 
mode  of  payment  is  illegal  under  these  Acts,  we  do  not  think  the  value 
of  the  articles  could  be  taken  into  account  as  "earnings"  under  the 
Workman's  Compensation  Act.  See  Williams  v.  North's  Navigation 
Co.,  [1906]  A.  C.  136 ;  75  L.  J.  K.  B.  334;  94  L.  T.  44T ;  22  T.  L.  E. 
372. 

(g)  [1901]  1  Q.  B.  86  ;  70  L.  J.  Q.  B.  48 ;  83  L.  T.  463 ;  17  T.  L.  R.  53. 

(h)  [1901]  1  Q.  B.  93  ;  70  L.  J.  Q.  B.  61 ;  83  L.  T.  472 ;  17  T.  L.  R.  54. 
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wages  for  the  expense  to  which  the  man  was  put  for 
things  necessary  to  enable  him  to  work,  for  instance,  the 
expense  of  his  dinner,  and  the  cost  of  getting  to  and  from 
his  work.  I  fail  to  see  on  what  principle  a  distinction 
can  be  drawn  between  light,  by  which  a  man  can  see  the 
coal  on  which  he  is  at  work,  and  implements,  by  means 
of  which  he  cuts  it." 

Whilst  agreeing  as  to  the  difficulty  of  laying  down  a 
general  principle  in  these  cases,  it  is  thought  there  is, 
and  must  be,  a  distinction  between  such  general  expenses 
as  are  necessary  to  enable  a  workman  to  perform  the 
duties  of  a  workman  at  all,  such  as  food  to  supply  the 
necessary  physical  strength,  ordinary  clothes,  the  expense 
(where  it  occurs)  of  reaching  the  locality  where  the  work 
is  situated,  and  extraordinary  necessary  expenses,  enabling 
the  workman  to  do  a  special  kind  of  work,  where  the 
workman  cannot  earn  the  wages  he  actually  receives 
without  incurring  such  extraordinary  expense. 

Of  course,  an  extraordinary  expense  may  be  so  small 
as  to  be  scarcely  appreciable,  and  may  then  be  rightly 
excluded  upon  the  principle  de  minimis  lex  non  curat. 
Where  the  expense  is  appreciable,  is  necessarily  incurred 
by  a  workman  as  an  incident  to  a  special  class  of  work, 
requiring  such  expenditure  to  enable  him  to  receive  the 
wages  which  result  from  his  labour  plus  such  expenditure, 
it  is  thought  much  may  be  said  in  favour  of  the  conten- 
tion that  such  workman's  "  earnings  "  are  his  net  receipts 
after  the  deduction  of  the  sum  so  expended. 

The  view  taken  by  the  Court  of  Appeal  in  Houghton  v. 
Sutton  Heath  and  Lea  Green  Collieries  Co.,  Limited,  has 
since  been  declared  by  the  House  of  Lords  in  more  than 
one  case  to  be  the  correct  view. 

In  Abram  Coal  Co.  v.  Southern  (i),  the  employers 
deducted  by  agreement  from  the  weekly  wages  of  a 
collier  sums  for  cleaning  lamps,  supply  of  oil,  sharpening 

(i)  [1903]  A.  0.  806 ;  72  L.  J.  K.  B:  691 ;  89  L.  T.  103 ;  19  T.  L.  B. 
579. 
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picks,  and  checking  weights  -.—Held,  that  the  "  earnings," 
for  the  purpose  of  estimating  compensation  under  the 
Workmen's  Compensation  Act,  1897,  were  the  workman's 
full  wages  without  the  deductions.  In  giving  judgment, 
Lord  Macnaghten  says :  "  Subject  to  the  prescribed 
limits  or  limit,  as  the  case  may  be,  the  Act  takes  the 
workman's  '  earnings '  as  the  standard  of  compensation. 
It  is  a  rough  standard,  of  course,  but  it  is  a  very  obvious 
one,  and  there  can  be  no  difficulty  if  the  word  '  earnings ' 
means  the  full  sum  for  which  the  man  is  engaged  to 
work.  The  difficulties  would  be  endless  if  the  court  had 
to  find  out  in  each  case  the  net  remuneration  received  by 
the  workman,  or  the  balance  left  for  him  to  spend  on 
himself  and  his  family." 

In  Midland  Rail.  Co.  v.  Sharpe  (k)  a  railway  guard  was 
paid  in  addition  to  his  wages  a  fixed  sum  whenever  his 
duties  required  him  to  lodge  away  from  his  home.  No 
inquiry  was  made  whether  he  spent  that  sum  or  any 
sum : — Held,  that  these  sums,  although  allowed  for  the 
purpose  of  enabling  the  workman  to  perform  special 
duties  towards  his  employers,  were  his  "earnings" 
within  the  meaning  of  the  Workmen's  Compensation 
Act,  1897. 

Since  the  decisions  above  cited,  the  Court  of  Appeal 
held  in  Great  Northern  Rail.  Go.  v.  Dawson  (I)  that  the 
value  to  a  railway  guard  of  the  use  of  his  uniform,  pro- 
vided for  him  by  the  railway  company,  must  be  taken 
into  account  in  estimating  his  earnings  for  the  purposes 
of  the  Workmen's  Compensation  Act,  1897. 

Much  may  be  said  in  favour  of  the  last  mentioned 
decision,  for  the  uniform  of  a  railway  guard  is  a  direct 
source  of  profit  to  him,  and  as  much  a  consideration  for 
his  work,  as  is  the  uniform  provided  for  soldiers,  sailors, 
coachmen,  or  club  servants.  But  it  is  difficult  to  see 
why  a  sum   of  money  allowed  a  servant  for  expenses 

(fe)  [1904]  A.  G.  349 ;  73  L.  J.  K.  B.  666 ;  91  L.  T.  181 ;  20  T.  L.  B.  543. 
(Z)  [1905]  1  K.  B.  331 ;  74  L.  J.  K  B.  271 ;  92  L.  T.  145 ;  21 T.  L.  E.  193. 


508    The  Workmen's  Compensation  Act,  1906. 

necessarily  incurred  in  doing  his  master's  work  should  be 
regarded  as  his  "  earnings." 

In  Midland  Rail.  Co,  v.  Sharpe,  supra,  the  expenses 
allowed  were  clearly  based  upon  what  the  workman 
would  have  to  expend  when  he  lodged  away  from  home, 
and  though  the  company  made  no  inquiry  as  to  whether, 
or  how  he  spent  it,  there  was  no  evidence  that  the  allow- 
ance resulted  in  profit  to  him.  Take  the  case  of  a  com- 
mercial traveller  with  a  salary  of  ^200  a  year  and  an 
allowance  of  £1  a  day  for  expenses.  Could  such  allow- 
ance be  held  to  be  part  of  his  "  earnings  "  if  it  was  proved 
that  the  employers  did  not  inquire  if,  or  how  he  spent  it, 
so  long  as  he  performed  the  duties  in  respect  of  which 
it  was  given ;  and  would  the  House  of  Lords  hold  that 
such  a  workman  was  earning  more  than  ^250  a  year, 
and  that  he  was,  but  for  the  provision  in  the  statute  to 
which  attention  is  about  to  be  directed,  excluded  from  the 
benefit  of  the  Act  altogether  ? 

Sum  given  to  Workman  to  cover  Special  Expenses 

not  now  to  be  considered  "  Earnings." — It  was  possibly 

considerations  of  the  above  kind  which  led  to  the  insertion 

of  clause  (d)  of  Sched.  1  (2).  That  clause  runs  as  follows : — ■ 

"Where  the  employer  has  been  accustomed  to 

pay  to  the  workman  a  sum  to  cover  any  special 

expenses  entailed  on  him  by  the  nature  of   his 

employment,  the  sum  so  paid  shall  not  be  reckoned 

as  part  of  the  earnings." 

This  provision  will  apply  to  such  a  case  as  that  of 

Midland  Rail.  Co.  v.  Sharpe,  supra,  but  not  to  a  case 

similar  to  Great  Northern  Rail.  Co.  v.  Dawson,  supra,  or 

Houghton  v.  Sutton  Heath  and  Lea  Green  Collieries  Co., 

Limited,  ante,  pp.  545 — 547. 

There  has  been  no  case  decided  on  the  words  "  a  sum 
to  cover  any  special  expenses."  Expenses  allowed  to  a 
person  may  often  be  a  source  of  profit  to  him.  Take, 
for  example,  a  commercial  traveller.     His  expenses  are 
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really  part  of  his  remuneration,   for  he  lives   at  his 
employer's  expense  instead  of  at  his  own. 

It  is  thought  the  wording  of  the  sub-section  will  not 
prevent,  in  such  cases,  some  value  being  given  to  the 
advantage  thus  secured,  more  especially  as  the  words 
used  in  the  clause  are  "special  expenses  entailed  by  the 
nature  of  his  employment." 

Gratuities  may  be  "Earnings." — Even  gratuities 
habitually  received  by  a  workman  by  virtue  of  his 
employment  may  be  considered  as  a  part  of  his  earn- 
ings in  that  employment.  But  this  is  not  so  where  such 
gratuities  are  merely  casual  or  trifling,  or  where  they  are 
illicit  payments.  In  Penn  v.  Spiers  &  Pond  (m)  the 
gratuities  or  tips  habitually  received  by  a  waiter  were  by 
the  Court  of  Appeal  held  to  have  been  properly  taken 
into  account  in  estimating  his  "earnings"  for  the 
purpose  of  assessing  compensation. 

In  the  case  of  Dothie  v.  McAndrews  <&  Co.  (n)  the  proper 
method  of  ascertaining  the  earnings  of  a  seaman  for 
the  purposes  of  the  present  Act  had  to  be  considered. 
The  question  was  whether  the  remuneration  exceeded 
^250  a  year.  The  arbitrator,  in  valuing  the  board  and 
allowances  the  man  received  as  part  of  his  remuneration, 
took  as  the  test  of  their  value  what  the  man  saved  by  the 
arrangement.  Held,  that  the  test  was  an  improper  one ; 
the  true  test  being  what  was  the  actual  value  to  the  man 
of  the  reasonable  board,  etc.,  provided  for  him  by  his 
employers.  "  Not  necessarily  the  cost  to  the  employers 
but  the  value  to  the  workman." 

In  giving  judgment  in  this  case,  all  the  members  of 
the  court  carefully  excluded  from  the  principle  they 
propounded  the  case  of  an   extravagant  or  luxurious 

(to)  [1908]  1  K.  B.  766  ;  77  L.  J.  K.  B.  542  ;  98  L.  J.  541 ;  24  T.  L.  E. 
854. 

M)  [1908]  1 K.  B.  803  ;  77  L.  J.  K.  B.  388 ;  98  L.  T.  495 ;  24  T.  L.  B. 
326.  See  ante,  p.  297. 
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allowance,    made  not  really  for    the   purposes   of   the 
workman,  but  for  the  benefit  of  the  master. 

In  a  subsequent  case  of  Rosenqvist  v.Bowring  d  Co.(o) 
the  arbitrator  took  as  the  test  of  the  value  of  board  and 
lodging  to  a  seaman  the  amount  of  the  actual  cost  of  such 
board  and  lodging  to  the  employers.  Held,  on  appeal, 
that  no  other  practical  test  in  the  case  of  a  seaman 
being  available,  the  arbitrator's  decision  was  right. 

Method  of  Ascertaining  "  Earnings  under  the  Act  of 
1897." — Many  cases  arose  upon  the  wording  of  Sched.  1 
(1)  of  the  Act  of  1897,  bearing  on  the  manner  in  which 
the  earnings,  which  are  the  basis  of  the  compensation  are 
to  be  arrived  at. 

The  main  principles  deduced  from  the  schedule  and 
which  are  still,  to  some  extent,  applicable  under  the 
present  Act  are,  (1)  that  where  continuous  employment 
existed  without  a  break,  compensation  had  to  be  calculated 
with  reference  to  the  sum  earned  during  the  continuous 
employment ;  (2)  that  in  all  cases  the  compensation  had 
to  be  based  on  the  earnings  of  the  workman  received  from 
the  employer  in  whose  service  he  was  at  the  time  of  the 
injury ;  (3)  that  in  the  case  of  total  or  partial  incapacity, 
if  no  continuous  employment  existed  for  a  period  of 
at  least  twelve  months,  the  average  weekly  earnings  for 
the  period  of  employment  during  which  the  workman 
was  in  fact  in  the  employment,  without  a  break  in  the 
service,  were,  where  practicable,  the  basis  on  which  the 
compensation  was  calculated. 

With  regard  to  these  principles  the  following  points 
should  be  noticed. 

What  is  Continuous  Employment? — This  question 
first  arose  in  the  case  of  Keast  v.  Barrow  Hematite,  Steel 
Co.  (p),  where  the  workman  claimed  compensation  for 

(o)  [1908]  2  K.  B.  108 ;  77  L.  J,  K.  B.  545  ;  98  L.  T.  773  ;  24  T.  L.  E. 
504,  ante,  p.  297. 
(p)  15  T.  L.  K.  141. 
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partial  incapacity.  His  right  to  receive  this  was  admitted, 
the  only  question  being  on  what  basis  the  amount  of  the 
award  should  be  made. 

The  facts  were  that  the  man  had  been  in  the  employ- 
ment of  the  respondent  company  for  many  years  before 
the  accident,  and  had  during  the  previous  twelve  months 
been  absent  on  several  occasions  for  his  own  purpos.es, 
periods  amounting  in  all  to  several  weeks. 

It  was  contended  on  his  behalf  that  the  right  way  to 
arrive  at  his  average  weekly  wages  was  to  take  the  total 
amount  earned  during  the  preceding  twelve  months  and 
divide  this  sum  by  the  number  of  weeks  he  actually 
worked.  On  the  other  hand,  it  was  contended  for  the 
respondents  that  the  sum  actually  earned  during  the 
twelve  months  must  be  divided  by  fifty-two,  the  number 
of  weeks  in  the  year. 

The  county  court  judge  adopted  the  first  method, 
with  the  result  that,  the  divisor  being  less  than  fifty- 
two,  the  average  of  the  weekly  wages  on  which  the 
compensation  was  based  was  higher  than  it  would  have 
been  had  the  method  contended  for  by  the  respondents 
been  adopted.  The  respondents  appealed.  It  was 
argued  for  the  workman  in  the  Court  of  Appeal  that 
each  absence  from  work,  although  but  for  a  short  time, 
constituted  a  break  in  the  service,  and  that  a  new 
contract  of  employment  commenced  each  time  the 
workman  returned  to  work.  In  answer  to  this  argument 
the  court  pointed  out  that  the  finding  of  the  county 
court  judge  was  that  the  employment  was  continuous, 
and  held  that  the  contention  that  these  absences  consti- 
tuted a  break  in  the  service  was  not  open  on  the  appeal. 

The  court  laid  down  the  rule  that  where  the  employ- 
ment for  the  twelve  months  preceding  the  injury  was 
continuous,  the  mode  of  arriving  at  the  average  weekly 
earnings  which  the  employers  contended  for  was  correct, 
viz.  to  take  the  total  amount  earned  during  the  twelve 
months  and  to  divide  that  amount  by  fifty-two. 
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In  another  case,  Price  v.  Marsden  and  Sons  (q),  the 
same  point  arose  in  a  somewhat  different  form.  The 
employment  in  this  case  had  been  continuous,  but 
during  the  latter  part  of  the  time  the  wages  had  been 
increased  in  consequence  of  the  workman  being  pro- 
moted to  more  responsible  work.  The  question  was 
whether  the  compensation  should  be  calculated  accord- 
ing to  the  rule  laid  down  in  the  last  case,  or  on  the 
weekly  earnings  actually  earned  since  the  time  of  the 
promotion.  It  was  argued  on  behalf  of  the  workman 
that  the  words  in  the  First  Schedule  (1  (b)  ),  "  if  he  has 
been  so  long  employed,"  should  be  construed  as  meaning 
if  he  has  been  so  long  employed  in  the  same  work.  The 
court  rejected  this  contention,  stating  that  in  its  opinion 
the  words  "  if  he  has  been  so  long  employed  "  referred  to 
employment  by  the  same  employer,  and  not  to  employ- 
ment in  the  same  capacity. 

(See  now  Sched.  1  (2)  (c)  which  defines  "  employment 
by  the  same  employer  "  to  be  "  employment  in  the  grade 
in  which  the  workman  was  employed  at  the  time  of  the 
accident.") 

In  the  case  of  Jones  v.  Ocean  Coal  Co.  (r)  the  question 
as  to  the  mode  of  ascertaining  the  weekly  earnings  arose 
on  the  following  facts  : 

The  appellant  was  a  workman  in  the  employment  of 
the  Ocean  Coal  Co.,  who  were  colliery  proprietors. 

The  appellant  met  with  his  accident  on  October  3rd, 
1898.  He  had  been  in  the  employment  of  the  respon- 
dents from  the  month  of  October,  1897,  and  thence- 
forward up  to  March  31st,  1898,  upon  the  terms  of  an 
agreement  as  to  wages  dated  January  1st,,  1892,  made 
between  the  South  Wales  colliery  proprietors  and  the 
miners.  This  agreement  was  terminated  by  a  six 
months'  notice  given  by  the  miners,  and  thereupon  the 

(2)  [1899]  1  Q.  B.  493  ;  68  L.  J.  Q.  B.  307 ;  80  L.  T.  15 ;  15  T.  L.  E. 
184. 

(r)  [1899]  2  Q.  B.  124  ;  68  Ij.  J.  Q.  B,  731 ;  80  L.  T.  582 ;  15  T.  L.  B. 
339. 
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individual  contract  between  the  appellant  and  respon- 
dents was  terminated  by  a  one  month's  notice  given  by 
the  respondents,  which  notice  expired  on  March  31st,  1898. 

The  South  Wales  coal  strike  or  lock-out  then  inter- 
vened, and  lasted  from  April  1st,  1898,  to  September 
5th,  1898.  On  September  12th,  1898,  the  miners, 
including  appellant,  returned  to  work  under  an  agree- 
ment which  differed  in  its  terms  from  that  under  which 
they  had  been  employed  before  the  strike.  The  county 
court  judge  assessed  the  man's  compensation  by  adding 
the  wages  earned  by  him  during  the  period  when  he 
was  working  for  respondents  at  the  commencement  of 
the  twelve  months  prior  to  the  accident  to  the  wages 
earned  by  him  during  the  period  after  the  strike  was 
over  and  dividing  this  sum  by  the  number  of  weeks 
during  which  the  appellant  was  at  work  during  the  two 
periods. 

The  workman  appealed : — The  Court  of  Appeal  held 
that  this  basis  of  assessing  damages  was  wrong.  That 
the  employment  referred  to  in  s.  1  (b)  of  the  First 
Schedule  to  the  Act  of  1897,  was  continuous  employ- 
ment, and  the  relationship  of  master  and  servant  must 
exist.  That  the  period  during  which  the  strike  or  lock- 
out continued  constituted  a  break  in  the  employment, 
and  that  the  compensation  must  be  based  on  the  wages 
earned  during  the  latter  period  only. 

In  delivering  judgment,  both  Vaughan  Williams  and 
Eomer,  L.JJ.,  use  the  expression  "  that  the  employment 
must  be  substantially  continuous  "  ;  Vaughan  Williams, 
L. J.,  pointing  out  that  "  practically  no  employment  exists 
as  to  which  it  can  be  said  that  there  has  been  no  break  in 
time,"  and  Eomer,  L.J.,  adding,  "  I  agree  that  holidays, 
for  instance,  intervening  would  not  necessarily  prevent 
the  employment  being  continuous.  Again,  if  the  work- 
man though  willing  to  work,  could  not  through  slackness 
of  trade  get  continuous  employment  from  the  employer, 
I  should  not  let  that  circumstance  weigh  with  me," 

E.L.  2   L 
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In  Appleby  v.  Horseley  Co.,  followed  in  Lovatt  v. 
Horseley  Co.  (s)  the  question  involved  in  the  first  appeal 
was  again  the  right  method  of  ascertaining  on  what 
principle  the  amount  of  "  average  earnings  "  should  be 
based. 

The  workman  in  respect  of  whose  death  compensation 
had  been  awarded  was  employed  by  the  Horseley  Com- 
pany as  a  riveter  at  £2  10s.  a  week.  In  March,  1896, 
he  met  with  the  first  accident,  which  disabled  him  from 
working  for  eleven  months.  During  this  period  he  was 
not  dismissed  by  the  employers.  In  February,  1897,  he 
returned  to  work  again,  and  was  then  employed  as  time- 
keeper and  stock-keeper  at  wages  of  30s.  a  week.  He 
continued  at  this  work  and  in  receipt  of  these  wages  until 
the  second  accident,  which  occurred  to  him  in  September, 
1897,  and  which  resulted  in  his  death. 

The  question  upon  these  facts  was,  upon  what  scale 
must  the  earnings  be  calculated  and  compensation  given. 

For  the  employers,  it  was  argued  that  the  employment 
was  either  continuous,  in  which  ease  the  time  during 
which  the  man  was  disabled  by  the  first  accident,  and 
was  earning  nothing,  would  have  to  be  taken  into 
account,  or,  if  not,  then  the  eleven  months  of  absence 
constituted  a  break  in  the  employment,  and  the  com- 
pensation must  be  based  on  the  wages  earned  since  the 
return  to  work,  viz.  30s.  a  week.  It  was  argued  contra, 
that  a  distinction  must  be  drawn  between  employment 
and  actual  employment.  That  the  continuous  employ- 
ment had  existed  for  the  three  years  but  the  actual 
employment  less,  and  that  the  average  earnings  should 
be  arrived  at  by  taking  the  total  wages  actually  earned 
during  the  preceding  three  years,  i.e.  in  the  two  periods 
during  which  the  workman  was  employed,  and  dividing 
this  sum  by  the  number  of  weeks  actually  worked. 

(s)  [1899]  2  Q.  B.  521 ;  68  L.  3.  Q.  B.  892 ;  80  L.  T.  853 ;  15  T.  L.  R. 
410 ;  and  see  Hathaway  v.  Argus  Printing  Co.,  [1901]  1 Q.  B.  96 :  70  L.  J. 
Q.  B.  12 ;  83  £,  T.  465 ;  17  T.  L.  B.  42. 
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The  court  rejected  this  argument,  and  held  that  the 
compensation  must  be  based  upon  the  wages  earned  in 
the  one  period  during  which  the  workman  had  last  been 
employed. 

In  giving  judgment,  A.  L.  Smith,  L.J.,  said  that  in  his 
opinion  there  had  been  a  break  of  eleven  months  in  the 
employment  of  the  deceased.  The  second  employment 
was  in  quite  a  different  capacity  to  the  first.  In  his 
opinion,  throughout  the  sub-section  in  question  (s.  1  (a)  (i) 
of  Sched  1)  the  word  "  employment "  ought  to  be  read 
as  continuous  employment.  When  the  employment  had 
continued  less  than  three  years,  the  amount  was  to  be 
156  times  the  average  weekly  earnings  of  the  workman 
during  the  period  when  he  was  in  fact  continuously 
employed.  Here  he  was  continuously  employed  only 
from  February,  1897,  to  the  time  of  his  death,  and  in  his 
(the  Lord  Justice's)  opinion  the  county  court  judge  was 
wrong  in  reading  the  word  "  period "  as  meaning 
periods  (£). 

In  Giles  v.  Belford  Smith  &  Co.  (u),  the  employment 
was  very  irregular,  but  the  workman  had  been  employed 
by  the  respondents  for  the  year  prior  to  the  accident, 
with  the  exception  of  some  months  when  he  was  in 
hospital,  upon  a  greater  or  less  number  of  days  in  most 
weeks.  He  was  not  employed  by  the  respondents  from 
the  2nd  to  the  10th  of  November,  but  from  the  11th  to 
the  28th  of  that  month  he  was  so  employed,  and  on  the 
last-named  day  he  met  with  the  accident  for  which  he 
claimed  compensation.  The  arbitrator  found  that  the 
interval  between  the  2nd  and  10th  of  November  con- 
stituted a  break  in  his  employment,  and  assessed  the 
compensation  on  the  basis  of  the  earnings  from  the  11th 
of  November  to  the  day  of  the  accident.  The  Court  of 
Appeal  upheld  this  finding. 

(t)  See  Hewlett  v.  Hepbttm  &  Co.,  16  T.  L.  R.  56. 
(u)  [1903]  1  K.  B.  843 ;  72  L.  J.  K.  B.  569 ;  88  L.  T.  754 ;  19  T.  L.  B. 
422. 
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The  above  cases  turned  chiefly  on  the  method  of 
ascertaining  the  period  or  periods  during  which  the 
earnings  were  to  be  calculated,  when  at  all  events  some- 
thing like  continuous  employment  existed,  and  the  effect 
of  a  "  break  "  in  the  employment. 

They  show  that  employment  is  to  be  regarded  as  con- 
tinuous if  there  has  been  no  break  in  the  relationship  of 
employer  and  workman.  It  is  not  necessary  that  the 
work  should  be  continuously  performed,  or,  in  other 
words,  that  the  workman  should  always  be  at  work. 

But  all  the  above-mentioned  cases  must  now  be  con- 
sidered in  the  light  of  the  provision  in  the  present  Act 
(Sched.  1  (2)  (c) )  as  to  what  constitutes  "  employment  by 
the  same  employer."     See  post,  pp.  525 — 527. 

Average  Weekly  Earnings  under  Act  of  1897. 

Average  Weekly  Earnings  under  Act  of  1897. — The 

legislature,   by  what  seems   an    inexcusable    omission, 

laid  down  in  the  Workmen's  Compensation  Act,  1897,  no 

principle  for  arriving  at  the  basis  of  calculating  the 

earnings  of  any  workman,  except  one  who  could  be  said 

to  have  average  weekly  wages  in  the  service  of  his 

employer.     To  no  single  member  of  Parliament  seems 

the  thought  to  have  occurred  of  the  large  numbers  of 

workmen  who  work  by  the  job,  by  the  day,  or  even  by 

the  hour.    As  stated,  the  compensation  must  be  fixed 

upon  the  rate  of  the  wages  earned  in  the  service  of  the 

employer  with  whom  the  workman  was  engaged  at  the 

time  of  the  injury.     A  workman  who  is  paid  for  jobs 

•executed  casually,  or  who  works  for  various  employers 

intermittently,  has  strictly  no  average  weekly  wages  in 

the  service  of  that  employer. 

The  difficulties  surrounding  the  question  proved  so 

great  that  the  Court  of  Appeal  felt  itself  compelled  (a;) 

(x)  In  Lysons  v.  Knowles,  [1900]  1  Q.  B.  780 ;  69  L.  J.  Q.  B.  449 ; 
82  L.  T.  189 ;  16  T.  L.  B.  261 ;  followed  in  the  case  of  Stuart  v.  Nixon, 
[1900]  2  Q.  B.  95;  69  L.  J.  Q.  B.  598  ;  82  L..T.  489  ;  16  T.  L.  B.  335. 
These  oases  were  reversed  in  the  House  of  Lords,  see  mfra. 
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to  declare  the  construction  of  the  words  to  mean  that  no 
workman  who  had  not  worked  for  the  same  employer  for 
at  least  two  weeks  before  the  accident  was  within  the  Act 
at  all. 

This  was  an  amazing  result,  probably  never  contem- 
plated by  Parliament,  but  it  was  arrived  at  by  giving  the 
words  used  in  the  schedule  the  meaning  they  ordinarily 
convey. 

In  one  case,  however  (Williams  v.  Poulson  (y)),  where 
the  workman  had  in  one  week  been  employed  for  three 
days  and  a  half  at  5s.  a  day,  the  Court  of  Appeal  refused 
to  interfere  with  an  award  giving  compensation  at  the 
rate  of  Is.  6d.  a  week,  which  was  founded  upon  the 
finding  in  fact  of  the  arbitrator  that  the  average  weekly 
earnings  of  the  workman  was  15s.  a  week. 

This  case,  however,  did  not  really  conflict  with  the 
cases  of  hysons  v.  Knowles  and  Stuart  v.  Nixon,  cited 
below.  The  appeal  was  brought  by  the  workman,  who 
argued  that  the  award  ought  to  have  been  made  on  the 
basis  of  30s.  a  week,  as  that  was  the  rate  of  wages  at 
which  he  was  working  at  the  time  of  the  accident. 
There  was  no  cross  appeal  by  the  employer  raising  the 
contention  that  the  applicant  had  no  average  weekly 
earnings,  and  consequently  was  not  entitled  to 
compensation. 

Decision  of  House  of  Lords  in  Lysons  v.  Knowles  and 
Stuart  v.  Nixon. — Although  the  interpretation  which  the 
Court  of  Appeal  felt  itself  compelled  to  place  on  the 
Act  of  1897  was  overruled  by  the  House  of  Lords  in 
the  two  cases  of  hysons  v.  Knowles  and  Stuart  v.  Nixon  (z), 
this  decision  was  arrived  at  only  by  doing  violence  to  the 
words  of  the  Act,  in  order  to  carry  out  what  in  the 
opinion  of  the  House  of  Lords  was  the  obvious  intention 
of  the  legislature. 

(y)  16  T.  L.  E.  42. 

(z)  [1901]  A.  0. 79 ;  70  L.  J.  Q.  B.  170 ;  84  L.  T.  65 ;  17  T.  L.  E.  156. 
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In  each  of  the  above  cases  the  Court  of  Appeal  had 
held  that  the  workman  or  his  personal  representative 
was  not  entitled  to  compensation,  upon  the  ground  that 
in  each  case  the  workman  had  been  employed  for  a  period 
of  less  than  one  week.  That  consequently  there  was  no 
material  for  ascertaining  the  average  weekly  wages 
earned  in  the  service  of  the  employer,  in  whose  service 
the  injury  was  sustained.  Put  in  another  way,  the 
ground  on  which  the  Court  of  Appeal  based  its  decision 
was  that  the  workmen  in  question  had  no  average  weekly 
wages. 

The  House  of  Lords  decided  that  it  could  not  have 
been  the  intention  of  the  legislature  to  exclude  all  work- 
men who  had  been  in  the  service  of  the  employer  less 
than  two  weeks,  and  who  otherwise  would  have  been 
within  the  Act,  on  the  ground  alone  that  the  statute  did 
not  furnish  material  for  ascertaining  the  average  weekly 
wages  of  such  workmen.  It  was  pointed  out  that  the 
right  to  compensation  is  given  by  the  Act  itself,  and  the 
schedules  to  the  Act  only  point  out  the  method  and 
manner  in  which  the  amount  is  to  be  arrived  at.  In 
the  words  of  the  Lord  Chancellor  (the  Earl  of 
Halsbury)  (a) :  "  If  I  came  to  the  conclusion  that  there 
was  no  mode  by  which  the  quantum  could  be  fixed  in  the 
schedule,  I  should  still  be  of  opinion  that  there  was  no 
repealing  of  the  right  which  had  first  been  granted,  and 
that  by  arbitration  or  by  some  other  means,  which,  I 
think,  would  be  quite  within  the  powers  of  the  Act,  the 
compensation  should  be  ascertained." 

The  decision  of  the  House  of  Lords,  therefore 
established,  that  no  workman,  otherwise  entitled  to 
compensation,  could  be  excluded  from  the  Act  of  1897 
either  on  account  of  his  labour  being  intermittent,  or 
on  the  ground  that  the  length  of  his  service  was  not 
sufficient  to  enable  an  average  to  be  taken  of  his  weekly 
earnings.  But  the  Supreme  Court,  although  settling  the 
(a)  On  p.  86  of  report  in  Law  Reports. 
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law,  and  declaring  that  workmen  whose  average  weekly 
earnings  could  not  be  ascertained  by  the  process  of 
calculating  the  amounts  actually  earned,  must  yet  receive 
compensation,  did  not  attempt  to  point  out  the  mode,  or 
any  mode,  by  which  the  amount  of  the  compensation  is 
to  be  arrived  at. 

It  was  pointed  out  in  argument  and  admitted  through- 
out the  hearing  of  these  cases  that  the  term  "  average 
weekly  earnings  "  can  only  refer  to  earnings  actually 
earned,  or  problematically  earned,  in  the  service  of  the 
employer  from  whom  compensation  is  claimed. 

Indeed,  the  Order  of  the  House  of  Lords  in  Lysons  v. 
Knowles  altered  the  original  order  of  the  arbitrator  in  the 
case,  and  reduced  the  compensation  from-  24s.  to  12s., 
upon  the  ground  that  the  workman  had  worked  in  two 
(colliery)  weeks,  and  had  earned  6s.  in  each  week,  and 
was  entitled  at  the  time  the  original  order  was  made  to 
certain  arrears,  namely,  50  per  cent,  of  his  average 
weekly  earnings  for  four  weeks  (b). 

Decisions  since  Lysons  v.  Knowles. — Subsequently  to 
the  House  of  Lords'  decision  the  question  was  recon- 
sidered, still  under  the  Act  of  1907,  by  the  Court  of 
Appeal  in  the  light  of  the  judgments  and  opinions 
expressed  therein. 

The  cases  of  Ayres  v.  Buckeridge,  Wheale  v.  Rhymney 
Iron  Co.,  Limited,  and  Jones  v.  Rhymney  Iron  Co., 
Limited  (c),  all  raised  the  point  as  to  the  proper  mode 
of  arriving  at  the  compensation  given  by  the  Act  of  1897 
when  the  employment  had  been  for  a  period  less  than 
two  weeks. 

In  the  first  of  these  cases,  Ayres  v.  Buckeridge,  the 
workman  was  killed  on  the  fourth  day  of  his  employment. 

(6)  This  variation  of  the  order  of  the  arbitrator  is  set  out  at  the  end 
of  the  report  of  the  case  in  the  Law  Reports,  but,  by  a  mistake,  the 
figures  are  there  reversed. 

(c)  Eeported  together  in  Law  Reports,  [1902]  1 K.  B.  57  ;  71  L.  J.  K.  B. 
28 ;  85  L:  T.  472  ;  18  T.  L.  R.  20. 
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There  was  evidence  that  when  he  entered  upon  the 
work  in  the  course  of  which  he  met  his  death  he  had 
been  promised  by  the  employer  employment  for  sixty 
hours  a  week. 

The  arbitrator  based  his  finding  upon  an  average 
weekly  wage  of  sixty  hours  a  week,  although,  in  fact, 
the  workman  had  only  worked  four  days. 

The  Court  of  Appeal  upheld  the  award,  saying  that 
there  was  evidence  upon  which  the  arbitrator  could  find 
a  contract  for  continuous  employment ;  that  since  the 
decision  of  the  House  of  Lords  in  Lysons  v.  Knowles, 
where  the  employment  had  not  lasted  for  two  weeks, 
and  there  was  no  material  on  which  an  average  of 
earnings  could  be  arrived  at,  it  was  open  to  an  arbitrator 
to  assess  compensation  on  the  best  material  available; 
and  in  this  case  there  was  evidence  of  a  weekly  contract 
at  agreed  wages. 

In  the  second  case,  Wheale  v.  Rhymney  Iron  Co.,  the 
workman  had  worked  continuously  for  eight  days  at 
fixed  wages  of  5s.  2d.  a  day.  He  had  thus  necessarily 
worked  during  two  weeks,  though  not  two  entire  weeks. 
The  arbitrator  awarded  compensation  on  the  basis  of 
the  weekly  wages  being  six  days  a  week  at  5s.  2d.  a 
day,  or,  roughly,  31s.  a  week.  It  was  argued  for  the 
employers  that  the  proper  method  of  arriving  at  the 
compensation  was  to  take  the  total  wages  earned  in  the 
eight  days  and  divide  it  by  two,  as  there  were  earnings 
in  two  weeks,  and  thus  material  for  arriving  at  an 
average. 

The  Court  of  Appeal  upheld  the  award. 

Collins,  M.E.,  in  delivering  judgment,  says :  "  When 
you  introduce  the  principle  laid  down  in  Lysons  v. 
Knowles,  you  are  proceeding  on  an  entirely  false  hypo- 
thesis if  you  try  to  measure  the  compensation,  where  the 
period  of  work  has  been  less  than  two  weeks,  by  the 
standard  of  actual  facts  only.  To  do  so  is  to  confound 
the  actual  with  the  hypothetical.    When  you  have  the 
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actual  fact  of  two  weeks  expired  you  have  history,  and 
you  have  the  accomplished  facts  of  history,  and  upon 
them  you  can  base  your  calculations  according  to  the 
rule  of  the  schedule.  But  where  you  have  not  two  whole 
weeks,  then  you  are  just  in  the  same  position  in  point  of 
law,  it  seems  to  me,  as  if  you  had  only  a  week  or  less. 
You  must  use  the  actual  as  a  step  to  the  hypothetical, 
and  not  as  itself  measuring  the  whole  possible  earnings. 
In  other  words,  you  are  obliged  to  use  the  materials 
before  you  in  forming  a  conclusion  as  to  what  he  would 
have  earned  had  he  had  the  opportunity,  which  he  never 
had,  of  accomplishing  two  complete  weeks." 

In  the  third  case,  Jones  v.  Rhymney  Iron  Co.,  the  facts 
were  identical  with  those  in  the  last  case.  The  award 
was  on  the  same  footing,  and  was  upheld  by  the  Court  of 
Appeal  upon  the  same  reasoning. 

In  this  case  the  reasons  which  induced  the  House  of 
Lords  in  Lysons"  Case  to  reduce  the  award  from  24s.  to 
12s.  (see  ante,  p.  519)  were  pointed  out,  and  were  stated 
to  be  that  in  Lysons'  Case  there  was  no  evidence  on 
which  the  arbitrator  could  find,  nor  had  he,  in  fact, 
found  any  continuous  employment,  or  anything  more 
than  mere  casual  employment  on  certain  days  in  two 
weeks  (d). 

In  James  v.  Ocean  Coal  Co.  (e),  the  Court  of  Appeal 
held  that  the  average  weekly  earnings,  which  alone  could 
be  considered,  were  those  being  earned  by  the  workman 
at  the  time  of  the  accident,  and  that  a  fall  in  the  rate  of 
wages  in  his  district  could  not  be  taken  into  account 
though  the  workman  at  the  time  the  claim  for  compensa- 
tion was  heard,  could,  if  the  accident  had  not  occurred, 
only  have  been  earning  the  reduced  rate  of  wages. 

The  above  cases  are  still  of  importance,  for  the  com- 
pensation under  the  present  Act  for  total  or  partial 

(d)  See  also  Walters  v.  Clover,  Clayton  &  Co.,  18  T.  L.  B.  60,  where 
the  same  principle  of  calculation  was  applied. 

(e)  [1904]  2  K.  B.  213 ;  73  L.  J.  K.  B.  915 ;  90  L.  T.  834 ;  20  T.  L.  K. 
483. 
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incapacity  for  work  is  still  to  be  based  on  the  work- 
man's "  average  weekly  earnings,"  though  the  schedule 
now  lays  down  rules  which  are  to  be  applied  to  aid  in 
the  ascertainment  of  the  amount,  and  which,  as  will  be 
hereafter  seen,  provide  against  the  hardship  which  arose 
in  the  administration  of  the  Act  of  1897. 

Earnings  formerly  restrioted  to  those  Received  from 
the  Employer  in  whose  service  the  Workman  was  at 
time  of  Injury. — It  was  never  doubted  under  the  Act 
of  1897,  either  by  the  Court  of  Appeal  in  England  or 
the  Court  of  Session  in  Scotland,  or,  indeed,  by  the 
House  of  Lords,  so  far  as  the  question  has  been  before 
them,  that  only  earnings  received  from  the  employer  in 
whose  service  the  workman  is  injured  could  be  taken 
into  account  in  computing  the  compensation  under 
the  Act  of  1897  {Hathaway  v.  Argus  Printing  Co., 
Limited  (/)). 

Whatever  hardships  this  occasioned — and  it  sometimes 
led  to  hardship— the  courts  were  driven  to  adopt  this 
construction, in  consequence  of  the  plain  and  unequivocal 
words  of  the  schedule.  But  see  now,  post,  p.  527,  "  Con- 
current Contracts  of  Service." 

In  the  case  of  Bartlett  v.  Tutton  d  Sons  (g),  an  arbi- 
trator who  had  to  estimate,  for  the  purposes  of  the 
Workmen's  Compensation  Act,  1897,  the  average  weekly 
earnings  of  a  casual  dock  labourer,  arrived  at  his  finding 
by  taking  into  consideration  the  average  weekly  earnings 
of  a  labourer  such  as  the  applicant,  taking  one  week  with 
another,  by  whomsoever  employed.  The  Court  of  Appeal 
held  that  this  method  of  arriving  at  the  amount  of  com- 
pensation was  erroneous,  as  it  was  not. based  upon  the 
earnings  made  by  the  applicant  in  the  employment  of 
the  same  employer,  as  required  by  the  Act. 

(/)  [1901]  1  Q.  B.  96 ;  70 L.  J.  Q.  B.  12 ;  88  L.  T.  465  ;  17  T.  L.  B.  42. 

{g)  [1902]  1  K.  B.  72 ;  71  L.  J.  K.  B.  52  ;  85  L.  T.  581 ;  18  T.  L.  B. 
35.  This  case  was  deoided  subsequently  to  the  decision  in  the  House 
of  Lords  in  Lysons  v.  Knoivles. 
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Scottish  Decision. — In  Small  v.  McGormick  &  Ewing  (h) 
the  Court  of  Session  interpreted  the  words  of  the  first 
schedule  in  the  same  manner  as  above. 

A  dock  labourer,  employed  casually  by  the  respondents 
on  seventy-seven  days  at  irregular  intervals  during  a 
total  period  of  105  weeks,  was  injured  whilst  in  respon- 
dents' service,  and  claimed  compensation  under  the 
Workmen's  Compensation  Act,  1879  : — Held,  that  the 
proper  principle  to  apply  in  assessing  compensation  was 
to  take  the  total  amount  earned  during  the  whole  period, 
divide  it  by  the  number  of  weeks  over  which  the  employ- 
ment extended  and  thus  obtain  the  average  weekly  earn- 
ings (i).  But  see  post,  p.  527,  "  Concurrent  Contracts  of 
Service." 

Method  of  Ascertaining  "  Earnings "  or  "  Average 
Weekly  Earnings  "  under  Act  of  1906. — The  Workmen's 
Compensation  Act,  1906,  now  lays  down  the  rules  to  be 
observed  under  that  Act,  for  the  purpose  of  ascertaining 
the  "  earnings "  or  "  average  weekly  earnings "  of  a 
workman  entitled  to  compensation  under  the  Act. 
It  provides,  Sched.  1  (2)  : 

"For  the  purposes  of  the  provisions  of  this 
schedule  (j)  relating  to  '  earnings '  and  '  average 
weekly  earnings '  of  a  workman,  the  following  rules 
shall  be  observed : 

"  (a)  '  Average  weekly  earnings '  shall  be  computed 
in  such  manner  as  is  best  calculated  to  give 
the  rate  per  week  at  which  the  workman  was 
being  remunerated.  Provided  that  where  by 
reason  of  the  shortness  of  the  time  during 

(h)  1  F.  883 ;  86  Sc.  L.  R.  700. 

(i)  In  this  case  it  might,  and,  we  think,  should,  have  been  held  that 
there  was  no  continuous  employment.  The  case  was  decided  before 
Lysons  v.  Knowles,  ante,  p.  517,  and  at  a  time  when,  but  for  treating 
the  case  as  one  where  continuous  employment  existed,  the  workman 
would  have  received  no  compensation  at  all.  See  Oibbs  v.  Dunlop  & 
Co.,  Limited,  89  So.  L.  R.  750. 

(j)  I.e.  the  First  Schedule. 
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which  the  workman  has  been  in  the  employ- 
ment of  his  employer,  or  the  casual  nature  of 
the  employment,  or  the  terms  of  the  employ- 
ment, it  is  impracticable  at  the  date  of  the 
accident  to  compute  the  rate  of  remuneration, 
regard  may  be  had  to  the  average  weekly 
amount  which,  during  the  twelve  months 
previous  to  the  accident,  was  being  earned  by 
a  person  in  the  same  grade  employed  at  the 
same  work  by  the  same  employer,  or,  if  there 
is  no  person  so  employed,  by  a  person  in  the 
same  grade  employed  in  the  same  class  of 
employment  and  in  the  same  district ; 

"  (b)  Where  the  workman  had  entered  into  con- 
current contracts  of  service  with  two  or  more 
employers  under  which  he  worked  at  one 
time  for  one  such  employer  and  at  another 
time  for  another  such  employer,  his  average 
weekly  earnings  shall  be  computed  as  if  his 
earnings  under  all  such  contracts  were  earn- 
ings in  the  employment  of  the  employer  for 
whom  he  was  working  at  the  time  of  the 
accident ; 

"  (c)  Employment  by  the  same  employer  shall  be 
taken  to  mean  employment  by  the  same 
employer  in  the  grade  in  which  the  workman 
was  employed  at  the  time  of  the  accident, 
uninterrupted  by  absence  from  work  due  to 
illness  or  any  other  unavoidable  cause. 

"  (d)  Where  the  employer  has  been  accustomed  to 

pay  to  the  workman  a  sum  to   cover  any 

special  expenses    entailed  on    him    by  the 

nature  of  his  employment,  the  sum  so  paid 

shall  not  be  reckoned  as  part  of  the  earnings." 

The  above  provisions  get  rid  to  a  great  extent  of  the 

difficulties  formerly  surrounding  the  expression  "  average 

weekly  earnings." 
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Several  Points  Demand  Consideration. — In  the  first 
place,  the  intention  is  that  the  workman's  compensation 
shall,  whenever  possible,  be  based  upon  his  actual  re- 
muneration in  the  employment  in  which  the  accident 
occurred.  The  rule  is  that  his  actual  remuneration  is 
to  be  his  "  average  weekly  earnings  "  in  every  case  where 
the  application  of  such  rule  will  not,  owing  to  one  or 
other  of  the  circumstances  mentioned  in  the  proviso, 
work  injustice. 

It  is  only  in  cases  where  it  is  "  impracticable  at  the 
date  of  the  accident  to  compute  the  rate  of  remuneration," 
that  other  rules  may  be  resorted  to.  It  is  not  im- 
practicable where  the  workman  has  worked  for  two  weeks, 
certainly  not  where  he  has  worked  continuously  for  two 
weeks,  to  compute  the  rate  of  remuneration. 

Again,  the  section  speaks  of  it  being  impracticable  to 
compute  the  rate  of  remuneration.  This  having  regard 
to  clause  (b)  supra,  doubtless  means  the  average  weekly 
rate  of  remuneration  the  workman  was  in  fact  receiving 
for  his  labour,  no  matter  from  whom  he  was  receiving  it. 
The  rule  which  may  be  adopted,  when  the  period  of 
employment  is  too  short  to  form  a  basis  of  calculation,  or 
when  the  employment  is  casual,  or  the  terms  of  the 
employment  are  such  that  they  do  not  furnish  a  fair 
basis  of  calculation,  is  the  rule  laid  down  in  the 
Employers'  Liability  Act,  1880,  for  determining  the 
earnings  of  a  workman.  Kegard  may  be  had  in  such 
cases  to  the  average  earnings  during  the  twelve  months 
preceding  the  accident  of  a  workman  in  the  same  grade, 
employed  at  the  same  work,  by  the  same  employer,  or,  if 
there  is  no  such  person,  to  the  average  wages  of  that 
class  of  workmen  in  the  district.  This  rule  has  always 
worked  satisfactorily  under  the  Employers'  Liability  Act, 
1880. 

Employment  by  the  same  Employer.— The  pro- 
vision, however,  in  clause  (c)  of  the  section  is  somewhat 
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peculiar.  It  demands  most  careful  consideration.  It  is 
advisable  to  consider  firstly  the  meaning  the  words 
seem  to  carry  when  read  in  connection  with  the  other 
parts  of  the  schedule,  and  secondly,  the  meaning  that  has 
been  attached  to  them  so  far  as  they  have  as  yet  been 
judicially  construed. 

Employment  by  the  same  employer  is  to  mean 
employment  in  the  same  "grade"  in  which  the  workman 
was  engaged  at  the  time  of  the  accident,  uninterrupted 
by  absence  from  work  due  to  illness  or  any  other  un- 
avoidable cause. 

In  the  first  place  it  is  a  definition  applicable  to  the 
whole  of  the  First  Schedule  (Sched.  1  (2) ).  It  there- 
fore seems  to  control  the  expression  "  the  same  employer  " 
when  used  in  clause  1  (a)  (1)  of  the  schedule  as  well  as 
when  used  in  clause  1  (b)  of  the  same.  In  other  words, 
in  calculating  earnings  in  case  of  death,  where  the 
workman  has  been  employed  continuously  for  three 
years,  the  periods  of  absence  from  work  due  to  illness 
or  other  unavoidable  cause  ought,  it  is  thought,  to  be 
disregarded. 

The  clause  seems  capable  of  carrying  two  meanings. 
First,  that  a  change  in  the  grade  occupied  by  the 
workman,  or  an  interruption  of  his  work  through  illness 
or  other  unavoidable  cause,  are  each  to  be  considered  as 
a  break  in  the  employment.  Secondly,  that  though  not 
breaks  in  the  employment,  the  period  before  the  change 
of  grade,  and  the  periods  of  absence  due  to  illness  are  to 
be  entirely  disregarded  in  estimating  the  wages  earned 
during  any  given  period. 

With  regard  to  change  of  grade,  whether  it  be  correct 
or  not  to  speak  of  this  as  a  break  in  the  employment 
when  in  fact  there  is  no  break,  is  immaterial.  The  effect 
is  the  same,  and  the  earnings  secured  before  the  change 
in  grade  cannot  be  taken  into  account.  As  to  interruption 
by  illness,  or  other  unavoidable  cause,  it  is  thought  that 
where  the  relation  of  employer  and  workman  is  not  broken, 
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the  words  mean  that  in  computing  either  "earnings" 
or  "  average  weekly  earnings,"  such  periods  are  simply 
to  be  disregarded.  The  leading  idea  intended  to  be 
effected  by  the  clause  seems  to  be  that  neither  a  work- 
man nor  his  dependants  shall  be  at  a  disadvantage  as 
regards  the  amount  of  compensation  to  which  they  are 
entitled,  merely  from  the  fact  that  the  workman  to  whom, 
or  in  respect  of  whom,  it  is  payable  has  been  un- 
fortunately prevented  by  illness  or  other  like  cause  from 
earning  what  he  otherwise  would  have  earned. 

Other  Unavoidable  Cause. — It  is  thought  that  the 
words  "  other  unavoidable  cause,"'  cover  causes  personal 
to  the  workman  and  which  prevent  him  from  working 
although  willing  to  do  so.  Causes  ejusdem  generis  with 
illness  are  covered  by  the  words.  They  may  indeed 
cover  more  than  such  cases. 

The  hypothetical  person  whose  wages  are  to  be  the 
basis  of  the  rate  of  remuneration  of  the  injured  workman 
must  be  one  (if  such  a  one  exists)  who  is  always  able  to 
work  whilst  work  exists  for  him  to  do. 

Concurrent  contracts  of  Service. — The  provision  in 
clause  (b)  must  also  be  carefully  considered.  This  clause 
speaks  of  the  workman  entering  into  "  concurrent 
contracts  of  service  with  two  or  more  employers."  This 
of  course  means,  not  that  the  contracts  must  be  entered 
into  concurrently  but  that  they  must  be  existing  at  the 
same  time,  and  the  workman  working  at  one-time  under 
one,  and  at  another  time  under  another.  No  matter  how 
many  contracts  of  service  may  be  subsisting,  the  earnings 
under  all  are  to  be  deemed  the  workman's  earnings  under 
the  employer  called  upon  to  pay  compensation.  The 
clause  says  nothing  about  the  contracts  relating  to  the 
same  class  of  work,  or  work  ejusdem  generis,  e.g.  a  work- 
man under  one  contract  of  service  works  as  a  porter  in 
a  warehouse   during   the  day-time,  and  under  another 
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contract  running  concurrently,  plays  an  instrument  at  a 
theatre  every  evening.  He  receives,  say,  25s.  a  week  as 
a  porter  and  20s.  a  week  as  a  musician.  The  basis  of 
the  compensation  in  this  case  is  45s.  a  week.  This 
appears  somewhat  hard  on  the  employer  who  has  to 
pay  the  compensation,  and  especially  in  a  case  where 
the  accident  was  occasioned  by  the  serious  and  wilful 
misconduct  of  the  workman  himself,  and  permanent 
injury  results. 

Apparently  in  the  case  of  death  when  the  workman 
has  worked  three  years  continuously  for  the  same 
employer  the  earnings  secured  under  a  concurrent 
contract  of  service  cannot  be  taken  into  account,  for  the 
words  of  the  clause  (2)  (b)  refer  to  "average  weekly 
ings  "  only  (k).  If,  however,  the  workman  at  the  time 
of  death  has  worked  for  the  same  employer  for  a  period, 
say,  of  two  years  and  a  half,  then  as  the  compensation 
must  be  based  on  his  average  weekly  wages,  his  earnings 
secured  under  a  concurrent  contract  of  service  must  be 
taken  into  account.  This  is  a  curious  position  and  pro- 
bably undersigned. 

The  mere  fact  that  a  workman  in  addition  to  earnings 
received  from  an  employer  has  another  source  of  income 
not  coming  to  him  from  a  concurrent  contract  of  service, 
does  not  entitle  him  to  compensation  based  on  that  other 
source  of  income.  This  is  shown  by  a  Scottish  decision 
on  the  words  under  consideration,  given  in  the  case  of 
Gilroy  v.  Mackie  and  Others  (Leith  Distress  Committee)  (/), 
where  the  Court  of  Session  held  that  a  sum  received 
weekly  by  the  applicant  as  poor  law  relief,  could  not  be 
taken  into  account  in  assessing  his  compensation. 

It  is  apprehended  that  some  difficulty  may  arise  with 
assurers  on  this  question  of  concurrent  contracts.  The 
assurer  invariably  requires  the  employer  to  set  out  the 

(k)  This  has  now  been  decided  in  England  (Buckley  v.  London  and 
India  Docks,  2  Butterworths'  C.  C.  827). 
(I)  46  S.  L.  B.  825. 
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amount  paid  to  each  class  of  workman,  or  the  total 
amount  payable  to  the  whole  of  them,  and  the  assurance 
premium  is  based  upon  the  sum  so  stated.  It  is  believed 
it  will  be  necessary,  when  the  employer  is  aware  that  his 
workman  is  working  for  other  persons  as  well  as  himself, 
to  state  this  in  his  proposal  form  for  the  purpose  of 
insurance.  Where,  as  may  often  happen,  he  is  ignorant 
of  this  fact  he  may  find  himself,  though  insured,  liable 
to  pay  part  of  the  compensation  himself,  for  the  rights 
between  himself  and  his  assurer  must  be  regulated  by  the 
contract  entered  into  between  them.  Still,  if  the  assurer 
accepts  all  the  liability  imposed  by  the  Act,  and  the 
proposal  is  filled  up  truthfully,  it  is  believed  the  assured 
will  be  fully  covered. 

Decisions  as  to  "  Earnings,"  and  "  Average  Weekly 
Earnings  "  under  the  Present  Act. — Several  important 
decisions  have  been  given  in  England  and  Scotland 
bearing  on  the  meaning  of  the  terms  "  earnings,"  and 
"average  weekly  earnings,"  and  the  principles  which, 
under  the  present  Act,  should  be  applied  to  their 
ascertainment.  A  number  of  cases  were  argued  in  the 
Court  of  Appeal  during  Michaelmas  Term  of  1907.  The 
Court  reserved  its  decision  in  these  cases,  and  delivered 
judgment  in  them  together.  The  cases  were  Perry  v. 
Wright ;  Cain  v.  Frederick  Lcyland  &  Co.,  Limited ; 
Bailey  v.  G.  H.  Kenworthy,  Limited ;  and  Gough  v. 
Crawshay  Bros.,  Cyfartha,  Limited  (m). 

Before  dealing  with  these  cases  individually,  the  Master 
of  the  Rolls  (Cozens-Hardy,  M.E.),  and  Moulton,  L.J., 
discussed  fully  the  general  meaning  of  clauses  1  and  2 
of  the  First  Schedule  which  deal  with  the  amount  of 
compensation  recoverable.  Though  one  or  two  of  the 
observations  made  have  been  dissented  from,  and  subse- 
quently declared  to  be  too  general,  the  judgments  lay 

(m)  Reported  together,  [1908]  1  K.  B.  441 ;  77  L.  J.  K.  B.  236;  98 
L.  T.  327 ;  24  T.  L.  B.  186. 

E.L.  2   11 
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down  important  principles  to  be   applied   in   assessing 
compensation  under  the  Act. 

Some  of  these  principles  may  be  tabulated  as  follows : 

1.  Where  a  workman  has  worked  continuously  for  one 

employer  for  the  periods  mentioned  in  the  Act, 
the  actual  history  of  the  workman  furnishes 
adequate  material  for  arriving  at  his  earn- 
ings (n). 

2.  Where  this  is  not  the  case  the  dominant  principle 

is  to  be  found  in  the  first  sentence  of  the  clause, 
viz.  that  "average  weekly  earnings  shall  be 
computed  in  such  manner  as  is  best  calculated 
to  give  the  rate  per  week  at  which  the  workman 
was  being  remunerated." 

3.  It  is  only  where  this  cannot  be  estimated  from 

the  history  of  the  workman  himself  that 
the  arbitrator  may  (not  must,  for  the  words 
are  not  mandatory)  have  regard  to  analagous 
cases. 

4.  That  the  word  "grade"  refers  to  the  particular 

rank  in  the  industrial  hierarchy  occupied  at  the 
time  by  the  workman  in  question. 

5.  That  it  is  a  question  of  fact  whether  there  is  any 

"  grade  "  to  which  the  workman  belongs,  and 
likewise  a  question  of  fact,  what  are  the  average 
wages  earned  in  any  particular  grade. 

6.  Although  the  workman  belongs  to  a  grade,  the 

personal  element  must  still  come  in,  in  deciding 
whether  in  that  grade  he  is  an  average  man,  or 
above  or  below  an  average  man.  The  good  and 
the  bad  members  of  a  grade  do  not  form  two 
grades. 

7.  The  wages  earned  at  the  time   of  the  accident 

cannot  be  the  sole  test,  but  an  adequate  length 
of  time  may  be  taken  into  account. 

(?i)  But  sea  the  question  of  interruption  by  illness,  etc.,  discussed, 
post,  p.  532. 
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8.  Days  in  which  no  work  is  done  and  no  wages  are 

earned  must  be  disregarded  (o). 

9.  Any  step   up,  or   step   down   from   one  grade  to 

another,  is  to  be  regarded  as  commencing  a 
fresh  employment. 

10.  In  calculating  any  of  the  periods  mentioned  in  s.  1 

you  are  to  disregard  absence  due  to  illness  or  to 
causes  beyond  the  control  of  the  workman,  and 
to  reckon  the  employment  as  continuous  not- 
withstanding any  such  absence. 

11.  An  increase  in  a  workman's  wages  does  not  neces- 

sarily mean  a  change  of  grade. 

12.  (Per  Fletcher  Moulton,  L.J.)      That  voluntary 

abstention  from  work  on  the  part  of  a. workman 
does  not  alter  the  rate  at  which  he  was  being 
remunerated  (queer c,  and  see  post,  pp.  533,  534). 

13.  Discontinuous  work,  owing  to  the  nature  of  the 

employment,  must  be  taken  into  account  in 
arriving  at  average  weekly  earnings. 

14.  Holidays  and  periods  when  work  is  customarily 

stopped  must  be  taken  into  account  in  arriving 
at  the  average  weekly  earnings,  but  not  casual 
or  accidental  stoppages. 

15.  If  the  period  over  which  the  computation  extends 

embraces  more  than  the  average  of  enforced 

stoppages,   a  part  only,  proportionate  to  that 

which  the  whole   period    bears  to  the    year, 

should  be  taken  into  account. 

In  the  above  judgments  the  court  does  not  deal  directly 

with  the  question  as  to  what  is  to  happen  in  case  of  death, 

where,  although  there  has  been  continuous  employment 

for  three  years,  the  work  has  been  interrupted  by  illness 

or  other  unavoidable  cause.     Both  Oozens-Hardy,  M.R., 

and  Moulton,  L.J.,  declare  that  a  change  of  grade  is  by 

clause  2  (c)  a  break  in  the  employment.     Consequently, 

(o)  This  statement  of  OozuNS-HiBDY,  M.R.,  was  far  too  general,  and 
has  been  declared  to  be  so  by  himself. 
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in  the  case  of  a  workman  who  has  worked  for  three  years 
continuously  in  fact,  but  has  changed  his  grade,  com- 
pensation in  respect  of  his  death  cannot  be  calculated  on 
the  three  years'  earnings.  But  they  do  not  seem  to 
regard  interruption  by  illness  or  other  unavoidable  cause 
as  a  break  in  the  employment. 

The  Mastee  of  the  Bolls  seems  to  say  that  no  allow- 
ance must  be  made,  where  there  has  been  three  years' 
employment,  for  absence  from  work  due  to  illness  or 
other  unavoidable  cause,  for  he  observes,  "  Days  in  which 
no  work  is  done  and  no  wages  are  earned  must  be  dis- 
regarded, except  in  the  one  case  provided  for  in  s.  1  (a)." 

With  much  respect,  it  is  believed  that  this  view  is 
wrong.  As  previously  stated,  clause  2  (c)  applies  to  the 
whole  of  the  First  Schedule,  and  defines  the  words 
"  employment  by  the  same  employer  "  as  used  in  s.  1 
(a)  (1)  in  the  same  way  as  when  used  in  s.  1  (b).  The 
words  are  precisely  the  same.  Again,  under  the  same 
clause,  s.  (1)  (a),  if  the  employment  has  not  lasted  quite 
three  years,  or  there  has  been  a  change  of  grade,  then 
the  measure  of  compensation  is  156  times  the  average 
iveelrty  wages,  and  in  considering  what  these  really  are 
clause  2  (c)  must,  it  is  thought,  be  taken  into  account. 
It  has  been  said  that  when  you  have  three  years'  employ- 
ment with  the  same  employer  you  have  history,  and  have 
only  to  add  together  the  wages  earned  during  this  period 
to  arrive  at  the  compensation ;  and  this  was  so  under  the 
Act  of  1897.  But  the  present  Act  says  that  wherever  you 
find  in  Schedule  1  the  expression  "  employment  by  the 
same  employer  "  you  must  give  to  that  phrase  the  mean- 
ing and  interpretation  given  to  it  in  clause  2  (c). 

Arguments  adduced  from  illogical  results  have  never 
been  strongly  relied  on  in  the  construction  of  Workmen's 
Compensation  Acts,  but  it  may  be  pointed  out  that  if  ill- 
ness is  not  to  be  taken  into  account  where  the  employ- 
ment has  lasted  for  three  years,  but  must  be  taken  into 
account  where  it  has  lasted  two  years  and  eleven  months, 
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length  of  service  in  the  ordinary  case  is  a  disadvantage 
instead  of  an  advantage  (_;>)• 

Scottish  Decision  on  Same  Point. — Soon  after  the 
above  decisions  were  given  the  question  came  before  the 
Court  of  Session  in  Scotland  in  Garter  v.  John  Lang  <£• 
Sons  (q).  The  Loed  President  (Lord  Dtjnedin)  gave  a 
most  able  and  exhaustive  pronouncement  as  to  the  mean- 
ing of  the  clauses  in  Schedule  1  dealing  with  compensa- 
tion. The  whole  judgment  well  repays  perusal.  The 
President  deals  with  the  English  judgments,  and  agrees 
with  the  judges  that  the  leading  proposition  as  to  average 
weekly  earnings,  is  the  one  which  says  they  shall  be  com- 
puted in  such  manner  as  is  best  calculated  to  give  the  rate 
per  week  at  which  the  workman  was  being  remunerated. 
He  then  proceeds :  "  You  must  cut  yourself  loose  from 
what  I  may  call  the  circumstances  of  the  moment,  and 
take  a  broad  view  of  the  matter  in  order  to  get  at  truly 
what  the  workman  was  in  the  habit  of  earning  week  by 
week."  He  finds  fault  with  the  statement  of  Cozens- 
Hardy,  M.E.,  that  "  days  in  which  no  work  is  done  and 
no  wages  earned  are  to  be  disregarded"  as  much  too 
general,  and  agrees  with  Moulton,  L.J.,  as  to  the  dis- 
tinction between  absences  which  are  due  to  something 
personal  to  the  workman  such  as  illness,  or  to  accidental 
stoppage  of  the  works,  and  absences  owing  to  regular 
holidays  in  the  course  of  the  employment,  and  as  to  the 
method  of  calculation  in  such  cases.  He  does  not  agree 
that  if  a  man  earning  £2  a  week  does  not  choose  to  go  to 
work  for  a  particular  week  that  does  not  alter  the  fact 
that  the  weekly  rate  at  which  he  is  being  remunerated  is 

(p)  The  author  took  some  part  in  the  settlement  of  the  clauses  of  the 
Act  of  1906.  The  intention  of  clause  2  (c)  was  that  neither  a  workman 
nor  his  dependants  should  be  handicapped  as  regards  the  amount  of 
compensation  payable  in  case  of  death  or  incapacity  by  the  fact  that  the 
workman  was  unfortunately  a  delicate  man,  and  perhaps  unusually 
subject  to  illness.  Of  course  the  intention  aimed  at  may  not  have  been 
effected. 

^2)  [1908]  S,  C,  1198 ;  45  S,  L,  B.  938, 
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£2  (?•).  With  regard  to  clause  2  (c)  he  says, ."  I  think 
the  view  of  the  legislature  in  sub-s.  (c)  was  simple 
enough,  and  it  applies  not  only  to  the  three-year  period, 
but  also  to  the  one-year  period.  Where  you  have  got  a 
workman  with  one  year's  experience,  then  you  have  got 
a  long  enough  period,  and  you  may  take  it  that  the 
length  of  the  period  will  give  a  fair  average  for  the  person 
concerned.  The  difficulty  comes  in  where  you  have  not 
got  a  long  period,  but  where  you  have  to  find  out  the 
weekly  average  for  the  whole  of  the  man's  working  life 
by  a  short  period  of  work.  It  is  in  regard  to  this  that 
this  sub- section  comes  in.  The  meaning  of  it  seems  to 
me  to  be  ithis.  If  you  have  not  got  twelve  months' 
experience  which  will  give  you  a  law  for  that  particular 
man,  and  if  you  find  that  the  period  is  so  short  during 
which  he  has  been  working  that  you  have  to  go  to  some- 
body else,  not  him,  for  an  illustration,  then  you  must  take 
somebody  else's  history,  as  that  history  is  uninterrupted 
by  illness,  or  absence  from  any  other  unavoidable  cause. 
In  other  words,  you  are  not  to  assume  that  because  A. 
has  been  ill  for  so  many  weeks,  and  consequently  has 
reduced  the  practical  amount  of  his  earnings,  that  B., 
if  he  had  been  working,  would  have  been  ill  in  the 
same  way.  .  .  .  When  you  have  a  really  long  period 
practically  you  get  such  illnesses  as  a  man  in  his  life  is 
subjected  to,  but  where  you  calculate  upon  a  short  period, 
as  evinced  by  somebody  else,  you  really  practically  assume 
that  the  man  would  never  be  ill  at  all." 

If  the  above  illustration  means  that  in  assessing  com- 
pensation, whether  on  a  three  years'  basis  of  earnings  or 
a  one  year's  basis,  or  on  the  basis  of  a  very  short  period, 


(r)  This  seems  to  be  an  unfortunate  illustration  put  forward  by 
Moulton,  L.J.  Of  course,  a  man  who  absents  himself  from  work  for  a 
week  may  still  be  a  man  capable  of  earning  £2  per  week,  but  it  is 
thought  his  abstention  from  work  must  affect  his  ayerage  earnings, 
otherwise  not  only  has  the  man  who  works  only  every  other  week  the 
same  average  wages  as  one  who  works  every  week,  but  clause  2  (o)  as 
to  illness  and  unavoidable  causes  being  excluded  from  the  computa- 
tion of  average  weekly  earnings  was  useless. 
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the  only  difference  is  that  on  the  first  two  bases  the 
periods  of  absence  from  work  due  to  illness  or  other 
unavoidable  cause,  though  they  exist,  must  not  be  taken 
into  account  for  the  purpose  of  lessening  the  compensa- 
tion, whilst  on  the  third  basis  the  hypothetical  workman 
is  to  be  deemed  never  to  be  ill  at  all,  such  a  view  is,  in 
the  opinion  of  the  writer,  correct.  If,  on  the  other  hand, 
the  Lord  President  means  to  say  that  where  you  have 
the  long  period  of  three  years,  or  even  one  year,  to  guide 
you  the  actual  amount  earned  in  either  of  these  periods 
is  the  basis  of  the  compensation  irrespective  of  whether 
or  not  it  has  been  interrupted  by  illness,  then  it  is 
thought,  with  respect,  that  such  a  view  is  erroneous. 

Decision  of  House  of  Lords. — The  right  method  of 
calculating  compensation  where  the  work  is  interrupted 
by  illness,  holidays,  or  stoppages  incident  to  the  industryj 
was  again  considered  in  the  case  of  Onslow  v.  Cannock 
Chase  Colliery  Co.,  Limited  (s).  A  miner  who  had  been 
entirely  incapacitated  for  work  by  an  accident  had  worked 
for  the  employers  in  the  same  grade  during  the  twelve 
months  immediately  preceding  such  accident.  He  earned 
during  this  twelve  months  £68,  but  only  actually  worked 
for  thirty-three  weeks.  The  remaining  nineteen  weeks 
of  the  year  the  arbitrator  found  to  be  made  up  of  four- 
teen weeks  of  stoppage  and  two  weeks  of  public  holidays, 
both  of  which  were  normal  and  recognised  incidents  of 
the  employment,  two  weeks  when  the  workman  was  ill 
and  unable  to  work,  and  one  week  when  he  took  a  holi- 
day. Held  (following  the  suggestion  of  Moulton,  L.J.,  in 
Bailey  v.  Kenworthy,  1908,  1  K  B.  441,  at  p.  466),  that 
the  proper  method  of  computing  the  workman's  "  average 
weekly  earnings  "  was  to  first  divide  the  £68  by  33  (the 
number  of  weeks  actually  worked),  and  then  from  the 
result  to  deduct  £§ ,  the  difference  between  the  full  number 

[s)  [1909]  1  K.  B.  352 ;  78  L.  J.  K.  B.  154 ;  25  T.  L.  R.  167.  In  House 
of  Lords,  78  L.  J.  K.  B.  679 ;  25  T.  L.  B.  570. 
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of  weeks  in  the  year,  and  the  number  of  working 
weeks. 

In  giving  judgment  in  the  Court  of  Appeal  in  this  case, 
Cozens-Hardy,  M.E.,  said  :  "  In  my  opinion  the  true  test 
is  this :  What  were  his  (the  workman's)  earnings  in  a 
normal  week,  regard  being  had  to  the  known  and  recog- 
nised incidents  of  the  employment  ?  If  work  is  discon- 
tinuous that  is  an  element  which  cannot  be  overlooked. 
For  example,  if  the  normal  days  of  work  are  four  days  a 
week  for  which  20s.  are  paid,  it  is  a  fallacy  to  say  that  the 
average  weekly  earnings  are  30s.  That  is  not  the  rate 
per  week  at  which  he  was  being  remunerated.  To  say 
that  he  got  5s.  a  day  for  every  day  during  which  he 
worked  does  not  involve  the  proposition  that  he  got  5s. 
for  every  day  in  the  week.  Such  a  proposition  has  no 
warrant  in  fact,  and  I  decline  to  accept  it.  I  think  that 
days  in  which  no  work  was  done,  must  be  disregarded  for 
the  purposes  of  the  division  of  the  total  wages  earned. 
That  reduces  the  fifty-two  weeks  to  thirty-three.  But  the 
sum  arrived  at  by  the  fraction  §§  does  not  represent  his 
earnings  in  a  normal  week  or  his  average  earnings  during 
the  whole  twelve  months.  It  represents  only  the  average 
during  a  portion  of  the  year,  namely,  during  the  thirty- 
six  weeks  when  the  colliery  was  working.  In  other  words, 
the  true  result  is  represented  by  the  fraction  |J  of  §  §, 
This  is  the  method  adopted  by  the  learned  county  court 
judge." 

This  decision  was  approved  in  the  House  of  Lords. 
The  only  judgment  delivered  was  a  short  one  by  the 
Lord  Chancellor  (Lord  Loreburn).  The  only  point 
really  to  be  decided  was  the  right  mode  of  computing  the 
compensation  in  a  case  in  which  a  normal  and  recog- 
nised incident  of  the  work  was  fourteen  weeks'  stoppage 
and  two  weeks  of  general  holidays  during  the  year.  The 
Lord  Chancellor,  however,  went  further,  and  said  that 
"  if  he  (the  workman)  takes  a  holiday  and  forfeits  his 
wages  for  a  month,  then  that  does  not  interfere  with 
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■what  he  can  earn.  It  is  only  that  for  a  month  he  did  not 
choose  to  earn  ;  so,  too,  if  there  be  a  casualty  accidentally 
stopping  the  work."  This  statement  as  to  a  workman 
not  choosing  to  work  is,  it  is  true,  only  a  dictum,  but  it 
certainly  supports  the  statement  of  Moulton,  L.J.,  in 
Perry  v.  Wright,  ante,  p.  531,  which  statement  was  objected 
to  by  Lord  Dunedin  in  Carter  v.  John  Lang  dt  Sons,  ante, 
p.  533.  If  the  Lord  Chancellor  only  meant  that  a 
casual  holiday  may  be  disregarded,  the  dictum  seems 
unobjectionable,  but  if  he  meant  that  if  a  workman 
deliberately  abstains  from  working,  say,  every  other 
week,  his  average  weekly  earnings  are  the  same  as 
those  of  a  workman  in  the  same  employment  who  works 
regularly,  it  seems  open  to  the  objections  urged  against 
it  by  the  Lord  President.  Take  an  extreme  case.  Two 
workmen  in  the  same  employment  for  one  year,  or 
something  less  than  a  year,  earn  regular  weekly  wage  of 
£2  when  tbey  work  a  full  week.  One  works  regularly, 
the  other  is  of  lazy  and  dissolute  habits,  and  works  only 
one  week  out  of  every  two.  They  are  both  injured  in  the 
same  accident.  Are  the  average  weekly  earnings  the 
same,  and  is  their  compensation  to  be  the  same  ?  If  so, 
the  man  who  does  not  choose  to  earn,  receives  £1  a  week 
compensation  the  same  as  the  other,  i.e.  he  receives  the 
same  amount  weekly  that  he  has  been  accustomed  to 
earn,  not  50  per  cent,  of  his  earnings,  but  100  per  cent. 
It  is  thought  this  view  is  an  impossible  one. 

Compensation  during  Disability. 

As  to  Maximum  Weekly  Compensation  during  Dis- 
ability.— Where  total  or  partial  incapacity  for  work 
results  from  the  injury,  the  weekly  payment  is  not  to 
exceed  50  per  cent,  of  the  workman's  average  weekly 
earnings  and  is  not  in  any  event  to  exceed  £1  (t).  This 
does  not  mean  that  in  case  of  total  disablement  the 

(0  Scbed.  1  (1)  (b). 
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•workman  is  necessarily  to  receive  this  50  per  cent,  and  in 
case  of  partial  disablement  so  much  of  it  as  the  arbitrator 
awarding  the  compensation  thinks  right.  The  arbitrator 
may  award  any  proportion  of  the  wages  not  exceeding 
50  per  cent,  in  cases  of  total  as  well  as  of  partial 
disablement. 

(3)  "In  fixing   the  amount  of  the   weekly  payment, 
regard  shall  be  had  to  any  payment,  allowance, 
or  benefit   which  the  workman  may  receive 
from  the  employer  during  the  period  of  his 
incapacity,  and  in  the  case  of  partial  incapacity 
the  weekly  payment  shall  in  no  case  exceed  the 
difference  between  the  amount  of  the  average 
weekly  earnings  of  the  workman   before   the 
accident  and  the  average  weekly  amount  which 
he  is  earning  or  is  able  to  earn  in  some  suitable 
employment  or   business   after  the  accident, 
but  shall  bear  such  relation  to  the  amount  of 
that  difference   as   under   the   circumstances 
of    the    case  may  appear   proper." — (Sched- 
1(3)). 
The  above  provision  varies  somewhat  from  that  con- 
tained in  the  Act  of  1897.     By  the  Act  of  1897  wages  paid 
by  the  employer  to  the  workman  during  his  incapacity, 
could  not  be  taken  into  account  by  the  arbitrator   in 
assessing  compensation. 

Now  he  must  take  into  account  "  any  payment,  allow- 
ance or  benefit  which  the  workman  may  receive  from  the 
employer."  See  in  the  case  of  a  seaman,  McDermott  v. 
Owners  of  SS.  Tintoretto,  ante,  p.  303. 

The  provision  that  the  compensation  is  not  to  exceed 
the  difference  between  what  the  workman  was  earning 
before  his  accident  and  what  he  is  able  to  earn  after,  is 
new.  It  was  inserted  to  prevent  the  workman  making 
a  profit  out  of  his  accident  at  the  expense  of  his 
employer  (3). 

The  arbitrator  is  also  to  take  into  account  not  only 
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what  the  workman  is  earning  but  what  he  is  able  to  earn 
in  some  suitable  employment  or  business  (243). 

This  is  one  of  the  most  difficult  duties  imposed  on  an 
arbitrator.  He  may  think  the  workman  is  able  to  earn, 
but  not  able  to  obtain  work  by  which  he  can  earn.  Is  he 
to  read  the  words  "  able  to  earn  "  as  though  they  were 
"  able  to  obtain  "  ?  In  some  cases,  no  doubt,  he  may  (see 
post,  pp.  629—634). 

Even  under  the  corresponding  clause  of  the  Act  of 
1897,  where  the  words  "  in  some  suitable  employment  or 
business  "  did  not  appear,  it  was  decided  that  the  average 
amount  which  a  workman  was  able  to  earn  after  the 
accident  included  earnings  in  an  independent  business 
(Norman  and  Burt  v.  Walder  (u) ). 

"  Able  to  earn "  does  not  mean  necessarily  able  to 
earn  at  his  former  employment,  but  at  any  suitable 
employment  or  business,  if  (probably)  it  is  shown  such 
employment  is  available  to,  or  might  with  reasonable 
effort  be  obtained  by,  the  workman  (Cammell,  Laird  &  Co. 
v.  Piatt  (v)  ). 

As  before  stated  (ante,  p.  435),  no  weekly  compen- 
sation is  payable  where  the  accident  does  not  disable 
for  one  week  (s.  1  (2)  (a) ),  and  where  for  less  than  two 
weeks  no  compensation  is  payable  in  respect  of  the  first 
week  (Sched.  1  (1),  proviso  (a) ).  Where  the  disablement 
is  for  two  weeks  or  upwards,  compensation  is  payable 
throughout. 

In  Illingworth  v.  Walmsley  (x),  it  was  held  that  clause 
2  of  the  First  Schedule  of  the  Act  of  1897,  which  enacts 

(u)  [1904]  2  K.  B.  27;  73  L.  3.  K.  B.  461 ;  90  L.  T.  531 ;  20  T.  L.  E. 
427. 

(v)  2  Butterworths'  W.  C.  0.  368. 

(x)  [1900]  2  Q.  B.  142  ;  69  L.  J.  Q.  B.  519  ;  82  L.  T.  647  ;  16  T.  L.  B. 
281. 

Canadian  Notes. 

(243)  In  Roylarice  v.  Canadian  Pacific  Bail,  14  B.  C.  K.  20,  the  judge 
was  prepared  to  allow,  under  the  Workmen's  Compensation  Act,  weekly 
instalments  aggregating  $1500  as  compensation  for  the  lessened  chances 
of  employment  caused  by  the  loss  of  a  thumb. 
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that  in  fixing  the  compensation  regard  shall  be  had  to 
what  the  workman  is  able  to  earn  after  the  accident,  does 
not  operate  so  as  necessarily  to  prevent  the  maximum 
rate  of  compensation  allowed  by  clause  1  (b)  being 
awarded,  even  where  there  is  a  capacity  to  earn  wages 
after  the  accident.     See  now  clause  3,  supra. 

Notwithstanding  an  unfortunate  error  in  the  report  of 
the  judgment  of  Collins,  L.J.,  in  the  case  of  Pomphrey 
v.  Southwark  Press  (y)  the  decision  in  Illingworth  v. 
Walmsley  {supra)  has  never  been  departed  from.  It  was 
re-affirmed  in  Jones  v.  London  and  North  Western  Rail. 
Go.  (z)  where  the  Master  of  the  Eolls  corrected  the 
report  of  what  he  was  stated  to  have  said  in  Pomphrey 
v.  Souihiuark  Press  (a). 

Any  weekly  payment  may  be  reviewed  at  the  request 
either  of  the  employer  or  of  the  workman,  and  on  such 
review  may  be  ended,  diminished,  or  increased,  subject 
to  the  maximum  amount  "laid  down  by  the  Act"  not 
being  exceeded,  and  the  amount  of  payment  must,  in 
default  of  agreement,  be  settled  by  arbitration  (Sched.  1 
(16)).  See  as  to  "Eeviewof  Weekly  Payments,"  post, 
pp.  627— 641. 

The  Continuance  of  the  Compensation. — The  pay- 
ments in  respect  of  total  or  partial  incapacity  to  follow 
the  employment  are  to  continue  as  long  as  the  incapacity 
continues.  Herein  lies  the  most  serious  part  of  the 
liability  imposed  by  the  Act.  Assume  the  case  of  an 
injury  to  a  workman  resulting  in  the  loss  of  a  leg,  an 
arm,  or  an  eye.  This  may  cause  a  total  incapacity  for 
life  to  perform  the  work  in  which  he  was  previously 
engaged,  and  in  any  event  must  be  regarded  as  partial 
incapacity  for  life.     The  payment  in  such  a  case  may 

(y)  [1901]  1  Q.  B.  86  ;  70  L.  J.  Q.  B.  48  ;  83  L.  T.  468 ;  17  T.  L.  R. 
53,  corrected  in.  the  Law  Reports,  [1902]  1  K.  B.  61  n. 

(a)  W.  O.  Cases,  Vol.  IV.,  140. 

(a)  See  also  Eltts  v.  Knott,  W.  0.  0.  Vol.  II.,  p.  116.  Times,  April 
9th,  1900. 
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have  to  continue  for  life.  It  is  provided  by  the  First 
Schedule  (Sched.  1  (17) )  that  after  the  weekly  payments 
have  been  continued  for  not  less  than  six  months,  they 
can  be  redeemed  by  the  employer  by  the  payment  of  a 
lump  sum,  but  this,  where  the  incapacity  is  permanent, 
must  be  a  sum  sufficient  to  purchase  for  the  workman  an 
annuity  equal  to  75  per  cent,  of  the  annual  value  of  the 
weekly  payments.  See  post,  pp.  641 — 643,  "  Kedemption 
of  Weekly  Payments." 

An  arbitrator  should  find  in  the  words  of  the  Act  that 
the  accident  has  resulted  in  total  or  partial  incapacity  for 
work,  though  in  a  Scottish  case,  a  finding  that  the  work- 
man "  was  permanently  incapacitated  from  work  at  his 
trade  of  stonebreaking "  was  held  to  be  a  sufficient 
compliance  with  the  Act  (Boyd  v.  Doharty  (b) ). 

If  the  injury,  although  amounting  to  a  maiming,  does 
not  cause  an  incapacity  for  work,  or  prevent  the  same 
wages  being  earned  as  were  earned  before  the  accident, 
no  power  to  award  compensation  exists. 

The  word  "  earned "  is  used  advisedly,  for  in  many 
cases  employers  take  their  injured  workmen  back  into 
their  service  as  soon  as  they  are  able  to  return  and,  do 
any  work  at  all,  and  often  allow  them  the  same  wages. 

This  was  so  in  the  case  of  Irons  v.  Davies  and 
Timmins,  Limited  (c).  A  boy  seventeen  years  of  age 
had  been  injured,  with  the  result  that  one  of  his  thumbs 
had  to  be  amputated.  At  the  time  of  the  accident  his 
wages  were  9s.  weekly.  He  was  absent  from  the  works 
eight  weeks,  and  on  his  return,  although  he  was  not 
employed  at  the  same  work  as  prior  to  the  accident,  he 
received  the  same  wages.  The  county  court  judge 
awarded  him  9s.  a  week  for  the  period  during  which 
he  was  absent,  as  to  which  no  dispute  arose,  and  awarded 
him  also  2s.  6cl.  a  week  for  the  future. 

(6)  [1909]  S.  C.  87 ;  46  S.  L.  E.  71. 

(c)  [1899]  2  Q.  B.  330 ;  68  L.  J.  Q.  B.  673 ;  80  L.  T.  673 ;  and  see 
Pomphrey  v.  Southwark  Press,  ante,  p.  540. 
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On  the  second  part  of  the  award  the  respondents 
appealed.  It  was  held  by  the  Court  of  Appeal  that  there 
was  no  evidence  before  the  county  court  judge  to  justify 
the  award  of  2s.  6d.  a  week.  The  boy  was  admittedly 
receiving  the  same  wages  as  before  the  accident,  and 
whilst  this  state  of  things  was  continuing,  there  was  no 
power  to  make  an  award  for  future  compensation. 

By  consent  of  the  appellants  the  order  was  reduced  to 
an  award  of  Id.  per  week  in  order  to  bring  the  case 
within  clause  12  of  Schedule  1,  under  which  clause 
weekly  payments  might  be  reviewed. 

In  this  case  it  was  argued  that  the  word  "  incapacity  " 
in  clause  1  (b)  of  Schedule  1  should  be  construed  as 
meaning  incapacity  for  the  work  on  which  the  workman 
was  engaged  at  the  time  of  the  accident,  or  at  all  events 
incapacity  for  work  ejusdem  generis  with  such  work. 

The  court  did  not  adopt  this  argument,  and  has  on 
several  occasions  refused  to  construe  the  word  "  work  " 
as  meaning  the  same  work  in  which  the  workman  was 
engaged  at  the  time  of  the  accident,  or  even  work 
ejusdem  generis. 

The  plan  adopted  in  Irons  v.  Davies  and  Timmins, 
Limited,  supra,  of  making  a  nominal  award  of  Id.  a  week 
to  preserve  the  workman's  rights,  has  since  been  often 
resorted  to.  It  is  convenient  for  the  workman,  but 
results  in  a  very  unpleasant  liability  being  left  upon  the 
employer,  and  moreover  does  not  seem  justified  by  any- 
thing contained  in  the  Act.  The  Scottish  Courts  have 
expressed  disapproval  of  the  course,  and  have  refused 
to  follow  it.     See  post,  p.  547. 

The  House  of  Lords  has  refused  at  present  to  express 
any  opinion  on  the  practice,  see  Nicholson  v.  Piper  (d). 
But  the  Court  of  Appeal  has  recently  re-affirmed  this 
right  (e). 

(d)  [1907]  A.  C.  215 ;  76  L.  J.  K.  B.  856 ;  97  L.  T.  119 ;  23  T.  L.  E.  620. 

(e)  Owners  of  SS.  Tynron  v.  Morgan,  [1909]  2  K.  B.  66 ;  78  L.  J. 
K.  B.  857.    Glelland  v.  Singer  Manufacturing  Co.,  post,  p.  547,  dissented ' 
from. 
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It  is  not  necessary  for  the  arbitrator  to  award  any 
nominal  sum  such  as  Id.  per  week.  A  mere  declaration 
of  liability,  if  incapacity  for  work  resulting  from  the 
accident  should  subsequently  happen,  is  sufficient  to 
keep  the  workman's  rights  alive  (ib.). 

In  the  case  of  Chandler  v.  Smith  &  Son  (/)  the  work- 
man has  been  refused  compensation  by  the  county  court ' 
judge  upon  the  ground  that,  although  the  accident  had 
resulted  in  the  loss  of  a  thumb,  he  had  received,  and 
as  the  judge  found,  earned,  full  wages  ever  since  the 
accident,  including  the  two  weeks  immediately  subse- 
quent to  the  date  on  which  it  happened.  The  county 
court  judge  consequently  held  that  he  had  not  been 
disabled  for  two  weeks  from  earning  his  wages  within 
the  meaning  of  s.  1  (2)  (a)  of  the  Act  of  1897,  and  that  he 
had  no  power  to  make  an  award  in  his  favour.  It  was 
admitted  that  the  accident  prevented  the  workman  from 
performing  a  small  part  of  his  duties,  which  part  was 
performed  by  another  man. 

The  court  allowed  the  workman's  appeal,  holding  that 
the  accident  prevented  him  from  doing  the  same  work 
and  earning  the  same  wages  as  before.  Although 
no  loss  of  wages  was  proved,  the  employer's  liability 
to  pay  compensation  was  held  to  exist  and  to  be 
capable  of  enforcement  should  the  workman  be  in- 
capacitated in  the  future,  owing  to  the  accident,  from 
earning  the  same  wages  which  he  earned  before  the 
accident. 

The  award  was  remitted  to  the  county  court  judge  to 
enable  him  to  make  a  declaration  of  liability  to  this  effect. 
This  was  an  extreme  case,  the  employer  relying  upon 
the  fact  that  he  had  paid  the  workman  his  full  wages 
for  the  first  fortnight,  and  the  workman  had  earned  the 
wages,  as  an  answer  to  the  claim. 

(/)  [1899]  2  Q.  B.  506 ;  68  L.  J.  Q.  B.  909 ;  81  L.  T.  817 ;  15  T.  L.  R. 
480.  See  also  Powell  Duffryn  Steam  Coal  Go.  v.  Edwards,  Times, 
July  23rd,  1900. 
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Scottish  Decisions  as  to  Average  Weekly  Earnings 
and  Continuance  of  Compensation. — Many  decisions 
have  been  given  by  the  Scottish  Courts  upon  the  words 
"  average  weekly  earnings  "  and  also  as  to  the  continu- 
ance of  the  compensation.  As  some  of  these  cases  arose 
before  the  decision  of  the  House  of  Lords  in  Lysons  v. 
Knowles,  ante,  p.  517,  in  the  year  1900,  and  most  of 
them  before  the  present  Act  was  passed,  they  must 
of  course  be  considered  in  the  light  of  the  Act  and 
subsequent  decisions. 

It  has  been  thought  better  to  insert  them  all,  for,  in 
addition  to  showing  the  interpretation  placed  upon  the 
former  Act,  many  of  them  have  intimate  bearing  upon 
the  Act  of  1906. 

In  Doyle  v.  Beattie  dt  Sons  (g)  a  workman  was  em- 
ployed for  one  week  and  then  injured,  but  he  subse- 
quently worked  another  week: — Held,  that  there  was 
material  for  ascertaining  the  average  weekly  wages,  and 
that  the  wages  earned  in  both  weeks  must  be  taken 
into  computation. 

In  Russell  v.  McCluskey  (h)  the  court  held  that,  for 
the  purpose  of  ascertaining  average  weekly  wages,  the 
weeks  need  not  be  full  weeks.  That  the  actual  earnings 
for  each  week  must  be  taken  into  account  for  the  pur- 
pose of  arriving  at  an  average,  and  this  irrespective  of 
the  number  of  days  worked. 

In  this  case  the  question  was  left  open  as  to  whether 
there  must  be  some  employment  during  part  of  two 
weeks  in  order  to  arrive  at  an  average. 

In  Forrester  v.  McCallum  (i)  it  was  decided  that  the 
minimum  amount  of  compensation  fixed  by  Schedule  1 
(a)  (i)  of  the  Act  of  1897,  viz.  £150,  could  be  awarded 
when  there  was  no  material  on  which  the  average 
weekly  earnings   of    the   deceased  workman   could    be 

(ff)  2  F.  1166  ;  37  So.  L.  R.  915. 
(h)  2  F.  1312 ;  37  So.  L.  R.  931. 
(i)  3  F.  650 ;  38  So.  L.  K.  448. 
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ascertained ;  and  although  he  had  been  less  than  three 
years  in  the  employment. 

This  case  was  followed  in  Leonard  v.  Baird  (k),  where 
a  workman  had  commenced  work  by  descending  a 
pit,  but  was  killed  before  he  had  earned  anything 
at  all. 

In  Nelson  v.  Kerr  (I),  the  workman  in  question  had 
earned  16s.  Id.  in  the  first  week  of  his  employment,  and 
had  worked  two  hours  in  the  second  week,  but  earned 
nothing  in  the  second  week  -.—Held,  that  the  average 
weekly  earnings  were  16s.  2d. 

In  Peacock  v.  Niddrie  and  Benhar  Goal  Co.  (m)  the 
workman  had  worked  during  four  weeks.  In  the  first 
week  he  worked  three  days,  in  the  second  and  third 
weeks  he  worked  continuously,  and  in  the  fourth  week 
one  day  only : — Held,  that  the  average  weekly  earnings 
must  be  arrived  at  by  taking  the  total  amount  earned 
and  dividing  it  by  four  (n). 

In  Geary  v.  William  Dixon,  Limited  (o),  the  Court  held, 
first,  that  a  workman  is  not  entitled  as  a  right  to  the 
difference  between  his  average  wages  earned  before  the 
accident  and  the  wages  which  he  is  able  to  earn  after 
the  accident ;  second,  that  clause  2  of  the  First  Schedule 
does  not  necessarily  operate  to  prevent  a  greater  sum 
than  50  per  cent,  of  the  difference  between  the  earnings 
before  the  accident  and  those  which  the  workman  is 
able  to  earn  after  the  accident  being  awarded. 

This   case   was   followed   in    the   case   of    Corbett   v. 

(k)  3  F.  890 ;  38  So.  L.  B.  649. 

(I)  3  F.  893 ;  38  Sc.  L.  B.  645. 

(to)  4  F.  443.  See  also  Fleming  v.  Lochgelly  Iron  Co.,  4  F.  890;  39 
So.  L.  B.  684.  A  distinction  in  this  case  is  drawn  between  a  "  trade  " 
and  a  "  calendar  "  week. 

(«.)  This  decision  is  inconsistent  with  Wheale  v.  Bhymney  Iron  Co., 
ante,  p.  520.  See  also  Orewar  v.  Caledonian  Bail.  Co.,  39  Sc.  L.  B. 
687 ;  as  to  average  weekly  wages  of  a  workman  employed  on  one  day 
only,  McHugh  v.  Barclay,  39  So.  L.  B.  159 ;  McCree  v.  Barclay,  4  F. 
909. 

(o)  36  So.  L.  B.  640.  See  also  to  same  effect,  Parker  v.  Dixon, 
Limited,  4  F.  1143 ;  39  Sc.  L.  B.  663. 

E.L.  2   N 
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Glasgow  Iron  and  Steel  Co.  (jp),  and  agrees  with  the 
English  decision  of  Illmgworth  v.  Walmsley,  ante,  p.  539. 

In  Campbell  v.  Fife  Coal  Co.  (q)  it  was  held  that 
where  the  employment  was  by  trade  weeks  the  total 
earnings  of  the  workman  must,  for  the  purpose  of 
ascertaining  the  average  weekly  earnings,  be  divided 
by  the  number  of  trade  weeks  during  which  he  was 
employed,  and  not  by  the  number  of  calendar  weeks. 
See  now  Perry  v.  Wright  and  the  other  cases  con- 
sidered, ante,  pp.  529 — 533. 

An  arbitrator  in  assessing  compensation  some  time 
after  the  accident  cannot  take  into  account  either  that 
the  applicant  had  reached  an  age  when  full  wages  in 
his  trade  could  not  be  earned,  or  a  general  fall  in  the 
rate  of  wages  in  his  trade  subsequent  to  the  accident 
(Jamieson  v.  Fife  Coal  Co.  (?•)  /  cf.  James  v.  Ocean  Coal 
Co.,  ante,  p.  521).  In  the  recent  case,  however,  of  Merry 
&  Cuninghame  v.  Black  (s),  a  workman  who  had  suffered 
a  serious  maiming  returned  to  his  former  work  at  the 
same  wages,  though  in  another  capacity.  These  wages 
were  subsequently  reduced  owing  to  a  general  fall  in 
wages.  It  was  held  that  he  could  not  claim  for  com- 
pensation in  respect  of  this  reduction. 

The  Scottish  Courts,  after  the  decision  in  Lysons  v. 
Knoivles,  ante,  p.  517,  adopted  the  English  practice  of 
assessing  compensation,  when  the  workman  had  not 
worked  a  sufficient  time  to  enable  an  average  of  his 
earnings  to  be  computed,  and  where  there  was  evidence 
of  the  workman's  wages  being  fixed  between  him  and 
his  employer  {Brown  v.  I.  and  I.  Cunningham  (t)). 

The  case  of  Hunter  v.  Wm.  Baird  &  Co.  (u)  exemplifies 
the  rule  that  only  earnings  in  the  employment  of  the 

(p)   5  F.  782  ;  40  So.  L.  E.  601. 

(2)  5  F.  170. 

(r)  5  F.  958 ;  40  So.  L.  B.  704. 

(s)  46  So.  L.  E.  812. 

(t)   6  F.  997 ;  41  So.  L.  E.  835. 

\u)  1  F.  304 ;  42  So.  L.  E.  245. 
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person  from  whom  compensation  is  claimed  could,  under 
the  Act  of  1897,  be  regarded. 

In  this  case,  a  miner  who  had  worked  two  days  only  for 
the  respondents  and  earned  5s.  9d.  was  declared  entitled 
to  weekly  compensation  amounting  to  50  per  cent,  of  this 
sum  only,  notwithstanding  that  he  had  worked  in  the 
same  mine  under  contractors  for  several  years  previously. 
This  decision  could  not  now  be  followed. 

The  Scottish  decisions  as  to  the  continuance  of  the 
compensation  have  proceeded  largely  on  the  lines  of 
the  English  decisions. 

In  Freeland  v.  Macfarlane  (x)  the  court  adopted  the 
same  plan  that  was  assented  to  in  Irons  v.  Davies  and 
Timmins,  Limited,  ante,  p.  541. 

The  workman  in  this  case  was  receiving  the  same 
wages  as  before  the  accident : — Held,  that  this  fact  did 
not  necessarily  exclude  a  claim  being  advanced  under 
the  Act,  but  that  the  proper  course  was  to  make  a 
declaration  of  the  liability  of  the  employer,  leaving  the 
amount  and  duration  of  the  compensation  to  be  fixed  on 
an  application  to  vary  the  award  under  Sched.  1  (12). 

But  this  case  has  not  been  followed  in  Scotland.  In 
Husband  v.  Campbell  (y),  the  Court  of  Session  refused  to 
make  a  nominal  award,  as  the  injury  was  apparent  and 
capable  of  being  ascertained  for  once  and  all,  and  in  the 
later  case  of  Clelland  v.  Singer  Manufacturing  Co.  {z), 
where  the  sheriff  had  made  a  nominal  award,  the  Court 
of  Session  declared  that,  the  injury  being  apparent,  and 
no  further  consequences  likely  to  result  from  it  than 
were  capable  of  present  attainment,  such  a  course  could 
not  be  adopted  without  the  consent  of  both  parties.  They 
declared  that  such  a  declaration  was  a  procedure  not 
sanctioned  by  the  Act.  See  English  decision,  Owners  of 
SS.  Tynron  v.  Morgan,  ante,  p.  542. 

(x)  2  P.  832;  37  So.  L.  R.  599. 
(y)  5  P.  1146;  40  So.  L,  B.  822. 
(a)  7  P.  975;  42  So.  L.  R.  757. 
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The  refusal  to  accept  from  his  employer  an  offer  of 
work  at  the  same  wages  as  before  the  accident  is  not 
necessarily  an  answer  to  such  workman's  claim  for 
compensation  (Fraser  v.  Great  North  of  Scotland 
Bail.  Co.  (a) ).  See  also  Cammich  v.  Glasgow  Iron  and 
Steel  Co.  (b)  as  to  right  of  workman  who  has  apparently 
recovered  from  his  injury  and  resumed  work  at  higher 
wages  to  have  a  memorandum  registered  under  Sched.  2 
(8),  with  a  view  to  future  possible  incapacity,  but  this 
decision  was  given  before  Clelland  v.  Singer  Manu- 
facturing Co.  (supra)  was  decided. 

On  Whom  rests  the  Onus  of  Proof  of  Continuing 
Incapacity  ? — Upon  the  question  of  the  continuance  of 
the  compensation  a  very  important  enquiry  frequently 
in  practice  presents  itself.  It  is  this  :  When  compensa- 
tion is  being  received,  or  has  been  received,  by  agree- 
ment, and  there  is  an  application  by  the  workman  to 
•award  or  continue  the  payment,  or  by  the  employer 
to  terminate  or  reduce  it,  is  the  onus  on  the  employer  to 
prove  that  the  incapacity  has  ceased  or  diminished,  or 
on  the  workman  to  prove  that  it  is  still  existing  ? 

If  an  agreement  has  been  previously  arrived  at  it  must  be 
regarded  as  an  agreement  to  pay  as  provided  by  the  Act, 
i.e.  during  incapacity.  But  as  the  workman  in  taking  pro- 
ceedings before  an  arbitrator  to  recover  compensation  must 
prove  his  case,  so  it  is  thought  that  where  compensation 
is  not  being  paid  at  the  time,  although  it  has  been  paid  by 
agreement  in  the  past,  the  workman  who  commences  pro- 
ceedings to  recover  it,  must  prove  that  it  is  at  this  time 
due  to  him ;  in  other  words,  he  must  prove  that  he  is  still 
suffering  from  the  injury.  But  where  a  memorandum  of 
agreement  has  been  filed  under  Sched.  2,  c.  9,  which 
exists  on  the  court  books,  and  is  enforceable  for  all  pur- 
poses as  a  judgment  of  the  court,  it  is  believed  the  case 

(a)  3  P.  908 ;  38  So.  L.  R.  653. 
(6)  i¥,  198;  89  So.  L.  E.  138. 
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is  different,  and  that  the  onus  is  upon  the  employer  to 
prove  that  the  incapacity  has  ceased  wholly  or  in  part. 
This  latter  position  has  been  considered  in  Scotland  in 
the  case  of  Quinn  v.  McCallum  (c),  where  the  court  held 
that  where  a  memorandum  of  liability  had  been  registered 
in  court,  the  onus  of  proving  that  the  workman  had 
recovered  from  his  injury  rested  on  the  employer. 

Compensation  for  Medical  Attendance  and  Burial. — 

If  the  workman  leaves  no  dependants,  the  employer  is 
liable  to  pay  compensation  not  exceeding  £10  for  his 
expenses  of  medical  attendance  and  burial  (Sched.  1  (1) 
(a)  (hi) ).  It  has  been  decided  by  the  Court  of  Appeal,  in 
Beavan  v.  Crawsliay  Bros,  (d),  that  an  arbitrator,  in 
assessing  the  amount  payable  as  compensation  under  the 
Act  to  a  person  in  part  dependent  upon  the  earnings  of 
the  deceased  workman,  is  entitled  to  take  into  considera- 
tion the  expenses  in  respect  of  the  workman's  funeral 
where  such  expenses  were,  in  fact,  incurred  by  the  person 
in  part  dependent. 

Scottish  Decision. — Decisions  similar  to  that  in  Beavan 
v.  Craicshay  Bros,  {supra)  have  been  pronounced  in 
Scotland  {Hughes  v.  Summerlee  Iron  and  Steel  Co.  (e) ; 
McGourlay  v.  Murray  (/) ). 

Compensation  to  Infant  Workman. — The  Act  of  1906 
gives  special  rights  to  workmen  under  the  age  of  twenty- 
one  years.  The  hardship  of  making  present  earnings 
the  basis  of  compensation  has  been  pointed  out  with 
reference  to  the  Employers'  Liability  Act,  1880,  ante, 
p.  40.  The  administration  of  the  Workmen's  Compen- 
sation Act,  1897,  disclosed  a  similar  imperfection  in 
that  Act. 

(c)  [1909]  S.  C.  227 ;  46  S.  L.  R  141.  See  the  judgment  of  Lord 
Peabson  as  to  the  onus  of  proof  where  a  supervenient  cause  occasions 
the  incapacity. 

(d)  [1902]  1  K.  B.  25 ;   71  L.  J.  K.  B.  49 ;  85  L.  T.  496 ;  18  T.  L.  B.  17- 

(e)  5  P.  784 ;  40  Sc.  L.  B.  602. 

(/)  [1908]  S.  C.  769  ;  45  S.  L.  B.  577. 
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It  is  provided  by  the  present  Act,  Sched.  1  (1),  proviso 
(b),  that  where  the  average  weekly  earnings  of  an  infant 
workman  are  less  than  twenty  shillings,  then  during 
total  incapacity  100  per  cent,  shall  be  substituted  for 
50  per  cent,  for  the  purpose  of  assessing  compensation, 
but  the  weekly  payment  is  in  no  case  to  exceed  10s. 

It  must  be  observed  that  it  is  only  in  the  case  of  total 
incapacity  for  work  that  power  is  given  to  substitute  100 
per  cent,  for  50  per  cent.  Neither,  although  the  words 
seem  to  be  mandatory,  is  it  believed  that  the  arbitrator 
must  grant  this  100  per  cent,  in  every  case.  The  word 
"shall"  seems  to  refer  to  the  substitution  for  50  per 
cent,  in  Sched.  1  (1)  (b). 

If  the  incapacity  is  partial,  50  per  cent,  of  the  average 
weekly  earnings  is  the  maximum  sum  which  can  be 
awarded  as  weekly  compensation,  even  though  the 
arbitrator  may  think  such  sum  is  not  sufficient. 

Review  of  Weekly  Payments  to  an  Infant. — Where 
the  weekly  payments  to  an  infant  are  under  review 
at  any  time  more  than  twelve  months  after  the  accident, 
such  weekly  payments  may  be  increased  to  any  amount 
not  exceeding  50  per  cent,  of  the  weekly  sum  which  but 
for  the  accident  the  workman  would  probably  have  been 
earning  at  the  time  the  review  takes  place,  but  the  weekly 
payment  is  not  in  any  case  to  exceed  £1  (Sched.  1  (16) ). 

This  provision  will  only  apply  where  the  accident 
occurred  after  the  coming  into  operation  of  the  Act  of 
1906,  i.e.  after  July  1st,  1907  (s.  16). 

As  to  mode  of  payment  of  compensation  to  an  infant 
workman,  see  "Protection  of  the  Compensation," 
infra. 

Protection  of  the  Compensation. — The  Act  of  1906 
enacts  very  special  provisions  for  the  purpose  of  pro- 
tecting the  workman's  right  to  receive  compensation, 
and  the  compensation  which  may  be  awarded,  and 
insuring  that  it   shall    be    used  for  the  purposes  for 
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which  it  was  intended  to  be  given,  viz.  the  support  of 
the  injured  workman  or  his  dependants. 
The  following  are  the  chief  of  such  provisions  : — 

1.  If  the  employer  is  insured  in  respect  of  his  liability 

under  the  Act  and  becomes  bankrupt  or  makes  a 
composition  or  arrangement  with  his  creditors, 
or  if  a  company  commences  to  be  wound  up,  his 
rights  against  the  insurers  are  transferred  to  and 
vested  in  the  workman.     Thereupon  the  insurers 
have  the   same    rights    and    remedies,   and   are 
subject  to  the  same  liabilities  as  if  they  were  the 
employer,  but  incur  no  greater  liability  to  the 
workman  than  they  were  under  to  the  employer. 
The  workman,  if  the  liability  of  the  insurers  is 
less  than  the  liability  of  the  employer  to  him, 
may  prove  for  the  balance  in  the  bankruptcy  or 
liquidation  (s.  5  (1)  (2) ). 
It  is  thought  that  the  statutory  nexus  which  is  thus 
established    between  the  workman    and  the    insurers, 
enables  the  workman  to  claim  from  and  take  proceed- 
ings against  the  insurers  direct. 

He  can  have  no  greater  rights  against  the  insurers 
than  his  employer  possessed,  consequently  any  defence 
which  the  insurers  could  rely  on  against  the  employer 
may  be  relied  on  against  him.  See  Kniveton  v.  Northern 
Employers'  Mutual  Indemnity  Co.  (g)  (244).  For  procedure, 
see  W.  C.  R  35  ;  W.  C.  P.  11.     See  ante,  pp.  414,  415. 

The  workman  may  get  an  order  for  the  examination 
of  the  employer  on  the  question  whether  he  is  insured 
or  not  (r.  35  (2)). 

2.  In  a  similar  case  of  bankruptcy  or  winding  up  com- 

pensation due  to  a  workman  from  his  employer 

(g)  71  L.  J.  K.  B.  588 ;  18  T.  L.  B.  504,  where  the  facts  are  stated. 

Canadian  Notes. 

(244)  See  Disourdi  v.  Sullivan  Group  Mining  Co.,  14  B.  0.  R.  256, 
273  ;  and  2  Butt.  W.  0.  C.  508,  514. 
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before  that  event  takes  place,  is,  to  the  extent 
of  £100  in  any  one  case,  made  a  preferential 
debt  within  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888  (51  &  52  Vict.  c.  69),  s.  1, 
and  the  Preferential  Payments  in  Bankruptcy 
(Ireland)  Act,  1889  (52  &  53  Vict.  c.  60),  s.  4, 
and  these  Acts  and  the  Preferential  Payments 
in  Bankruptcy  Amendment  Act,  1897  (60  &  61 
Vict.  c.  19)  (which  gives  priority  to  preferential 
debts  over  debentures  or  debenture  stock  creating 
a  floating  charge  on  the  assets  of  a  company), 
are  to  apply.  Where  the  compensation  is  a 
weekly  payment,  the  amount  due  in  respect 
thereof  is  for  this  purpose  taken  to  be  the  amount 
of  the  lump  sum  for  which  the  weekly  payment 
could,  if  redeemable,  be  redeemed  if  the  employer 
made  an  application  for  that  purpose  under 
clause  17  of  the  First  Schedule  (s.  5  (3)  ). 

Note  :—  Clause  17  of  the  First  Schedule  only  declares 
the  Bum  which  must  be  paid  for  redemption  where  the 
incapacity  is  permanent.  Where  the  incapacity  is  not 
permanent  the  sum  to  be  paid  for  redemption  must  in 
the  absence  of  agreement  be  settled  by  arbitration 
under  the  Act.  The  Act  cannot,  it  is  believed,  mean 
that  the  sum  payable  for  permanent  incapacity  is  to  be 
paid  in  every  case,  and  there  appears  to  be  no  way  by 
which  arbitration  proceedings  to  ascertain  what  is  a 
reasonable  sum  can  be  taken  either  by  the  trustee,  or 
receiver  in  the  bankruptcy.  Perhaps  the  trustee  or 
receiver  in  the  bankruptcy  would  be  justified  in  setting 
aside  a  sum  equal  to  that  payable  in  a  case  of  permanent 
incapacity.  As  to  protection  of  such  lump  sum  when 
awarded,  see  W.  C.  R.  59. 

3.  Compensation  payable  to  a  miner  or  his  dependants 
to  the  same  amount  (viz.  £100  in  any  one  case) 
is  also  made  a  preferential  payment  in  the 
winding  up  of  a  company  within  the  meaning 
of  the  Stannaries  Act,  1887  (50  &  51  Vict.  c.  43), 
s.  9  (s.  5  (4) ). 
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Note. — The  protection  of  the  compensation  mentioned 
in  paragraphs  (2)  and  (3)  of  s.  5,  supra,  i.e.  the  protection 
given  by  making  compensation  already  accrued  a  preferential 
payment,  is  not  to  apply  where  the  bankrupt  or  company, 
as  the  case  may  be,  has  entered  into  a  contract  with  assurers 
as  under  paragraph  (1).  In  such  a  case  the  workman  has 
the  advantage  of  the  insurance.  Nor  do  they  apply  in  the 
case  of  a  company  which  is  being  voluntarily  wound  up  for 
the  purpose  of  reconstruction,  or  amalgamation  with  another 
company  (s.  5  (5)  (6)  ). 

4.  In  every  case  of  death  (save  where  the  workman 

leaves  no  dependants  and  it  is  agreed  that  the 
sum  payable  for  expenses  of  medical  attendance 
and  burial  shall  be  paid  to  the  legal  personal 
representative  or  the  person  to  whom  the  ex- 
penses are  due)  the  compensation,  unless  other- 
wise ordered,  is  to  be  paid  into  court  and  invested, 
applied  or  otherwise  dealt  with  by  the  court  in 
such  manner  as  the  court  in  its  discretion  thinks 
fit  for  the  benefit  of  the  persons  entitled  to  it 
(Sched.  1  (5)  ).  See  W.  C.  E.  56  B,  Forms  53  B 
and  53  C,  and  ante,  pp.  399—404  (h). 

5.  A  weekly  payment  of  compensation  due  under  the 

Act  to  a  person  under  any  legal  disability  may  be 
ordered  by  a  county  court  to  be  paid  into  court 
during  the  continuance  of  such  disability,  to  be 
dealt  with  in  such  manner  as  the  court  thinks  fit, 
for  the  benefit  of  the  person  entitled  to  it  (Sched. 
1  (7)  incorporating  Sched.  1  (5) ).  This  can  be 
done  whether  the  weekly  payment  is  payable 
under  an  award  by  a  committee,  arbitrator  or 
judge,  or  by  agreement.  For  procedure  see 
W.  C.  B.  57,  Form  54. 

6.  Where  on  application  being  made  in  accordance 

with  rules  of  court  it  appears  to  a  county  court 
that  on  account  of  neglect  of  children  on  the  part 

(h)  This  rule,  formerly  56,  has  been  altered  materially  by  the  W.  C. 
Eules  of  1908  and  1909.  The  rule  in  its  present  form  will  be  found  in 
its  place  in  Appendix  N. 
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of  a  widow,  or  on  account  of  the  variation  of  the 
circumstances  of  the  various  dependants,  or  for 
any  other  sufficient  cause,  an  order  of  the  court 
or  an  award  as  to  the  apportionment  amongst 
the  several  dependants  of  any  sum  paid  as  com- 
pensation, or  as  to  the  manner  in  which  any  sum 
payable  to  any  such  dependant  is  to  be  invested, 
applied,   or   otherwise  dealt  with,  ougbt  to  be 
varied,  the  court  may  make  such  order  for  the 
variation  of  the  former  order  or  the  award,  as  in 
the  circumstances  of  the  case  the  court  may  think 
just  (Sched  1  (9) ). 
This  last  clause  gives  great  power  to  the  county  court 
judge,  but  it  is  believed  it  will  prove  both  useful  and 
salutary.    A  dependant  cannot  now  be  said  to  have  his 
share  of  the  compensation  awarded  vested  in  him.    He 
may  be  deprived  of  it,  or  of  a  part  of  it,  whenever  the 
judge  thinks  the  circumstances  warrant  such  deprivation. 
The  judge  cannot,  it  is  thought,  vary  an  award  or  order 
unless  the  circumstances  under  which  it  was  made  have 
changed,  at  all  events,  where  all  the  facts  were  known  at 
the  time  the  original  award  or  order  was  made. 

The  Workmen's  Compensation  Rules,  1907,  provide 
that  such  an  application  may  be  made  by  or  on  behalf 
of  (i)  any  person  interested  (r.  58),  in  the  prescribed  form 
(W.  C.  F.  55).  The  application  is  to  be  made  in  court  on 
notice  in  writing  setting  out  the  circumstances  under 
which  the  application  is  made,  and  the  relief  or  order 
which  the  applicant  claims  (r.  58  (2)  ).  The  application 
is  to  be  filed  with  the  registrar,  and  notice  of  it  served  on 
all  parties  interested  (ib.  (3)  ).  Rules  48  and  56  B  are 
then  to  regulate  the  proceedings. 

7.  A  weekly  payment  or  a  sum  paid  by  way  of  redemp- 
tion thereof  is  not  to  be  capable  of  being  assigned, 
charged,  or  attached  and  shall  not  pass  to  any 

(i)  The  words  "or  on  behalf  of "  are  added  by  the  W.  0.  Bules  of 
1908. 
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other  person  by  operation  of  law,  nor  shall  any 
claim  be  set  off  against  the  same  (Sched.  1  (19) ). 
It  was  decided  in  Scotland,  under  the  corresponding 
words  of  the  Act  of  1897,  that  no  set  off  can  be  allowed 
against  compensation  due  under  the  Act,  even  where  the 
money  due  to  the  employer  was  ordered  to  be  paid  to  him 
in  the  compensation  proceedings  (Rosewell  Gas  Coal  Co. 
v.  McVicar  (k)  ). 

Effect  of  Receiving  a  Fine  or  Part  thereof. — If  a 

workman  has  been  awarded,  under  the  Factory  and 
Workshop  Act,  1901,  or  the  Acts  relating  to  mines,  or 
any  other  similar  Acts,  a  penalty  or  part  of  a  penalty, 
imposed  upon  the  employer  for  breach  of  any  provisions 
of  such  Acts,  he  is  not  to  be  deprived  thereby  of  his  right 
to  recover  compensation,  nor  is  the  amount  which  has 
been  so  awarded  to  him  to  be  deducted  from  the  compen- 
sation (s.  1  (5)  of  Act  of  1906  (I)). 

(k)  7  ¥.  290  ;  42  Sc.  L.  E.  233. 

(1)  See  Factory  and  Workshop  Act,  1901,  a.  136 ;  Coal  Mines  Regula- 
tion Act,  1887,  s.  70 ;  Metalliferous  Mines  Regulation  Act,  1872,  s.  38. 
Under  the  Act  of  1897,  such  part  of  a  fine  as  had  been  awarded  to  the 
injured  workman  had  to  be  deducted  from  the  compensation. 
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CONTRACTS  EXCLUDING  THE  APPLICATION 
OF  THE  ACT. 

CONTEACTING    OUT    OF    THE    ACT. 

Contracting  out  of  the   Act The  intention  of  the 

legislature  in  passing  the  various  Acts  for  the  assurance 
of  compensation  to  workmen  in  case  of  injury,  was  that 
the  benefit  given  thereby  should  not  be  abrogated  by 
private  arrangements  made  between  the  workmen  and 
their  employers. 

This  is  rigidly  insisted  on  in  the  Workmen's  Compen- 
sation Act,  1906.  Provisions  are  inserted  which  apply 
to  contracts  made  before  the  passing  of  the  Act,  and 
without  reference  to  it ;  contracts  made  under  the  Work- 
men's Compensation  Act,  1897,  and  contracts  which  may 
be  made  to  exclude  the  application  of  the  present  Act. 
The  two  former  classes  are  dealt  with  by  s.  15  and  the 
latter  by  s.  3  of  the  Act. 

Existing  Contracts.— By  s.  15  (1)  any  contract  (other 
than  a  contract  substituting  the  provisions  of  a  scheme 
certified  under  the  Workmen's  Compensation  Act,  1897, 
for  the  provisions  of  that  Act)  by  which  a  workman 
relinquishes  any  right  to  receive  compensation  from 
his  employer  under  the  Workmen's  Compensation  Act, 
1906,  for  personal  injury,  is  to  come  to  an  end,  for  the 
purposes  of  the  Act,  at  the  expiration  of  the  time 
at  which  the  workman's  contract  of  service  would 
determine  if  notice  of  such  determination  were  given 
at  the  commencement  of  this  Act. 
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Such  contracts  are  to  end  automatically  only  for 
"  the  purposes  of  the  present  Act." 

Contracts  excluding  liability  under  the  Employers' 
Liability  Act,  1880,  or  the  common  law,  may  therefore 
still  be  entered  into. 

Some  existing  contracts  contain  clauses  freeing  the 
employer  from  responsibility  for  injury  to  his  workmen 
under  either  the  existing  law,  or  any  other  Acts  of 
Parliament  to  be  passed  creating  any  fresh  liability. 
The  effect  of  the  section  (s.  15)  will  be,  that  all  such 
contracts  become  void  at  the  expiration  of  the  time  at 
which  legal  notice  to  determine  the  employment  would 
expire,  such  assumed  notice  commencing  to  run  from 
and  after  July  1st,  1907.  These  times  may  vary  con- 
siderably. A  usual  length  of  notice  for  a  workman  is 
one  week,  but  in  many  cases  one  day's,  or  even  one 
hour's  notice  is  all  that  is  given.  On  the  other  hand, 
with  respect  to  servants  in  superior  positions,  the  length 
of  notice  requisite  to  determine  their  contracts  may  be 
three  or  six  months,  or  even  more. 

If  a  scheme,  certified  by  the  Eegistrar  of  Friendly 
Societies  under  the  Workmen's  Compensation  Act,  1897, 
for  the  provisions  of  that  Act,  exists  in  force  at  the 
commencement  of  the  Act  of  1906,  it  is,  if  re-certified 
by  the  registrar,  to  have  effect  as  if  it  were  a  scheme 
under  the  Act  of  1906  (s.  15  (2)).  The  registrar  is  to 
re-certify  any  such  scheme,  if  he  is  satisfied  that  it 
conforms,  or  has  been  so  modified  as  to  conform,  with 
the  provisions  of  the  Act  of  1906  (ib.  (3)).  If  such  a 
scheme  is  not  re-certified  before  the  expiration  of  six 
months  from  July  1st,  1907,  the  certificate  is  to  be 
revoked  (ib.  (4) ). 

The  court  has  had  to  consider  the  effect  of  s.  15  (2), 
(3),  (4),  in  the  case  of  Moss  v.  Great  Eastern  Bail.  Co.  (a). 
It    was    there    held   that    a    scheme    of  compensation 

(a)  [1909]  2  K.  B.  274  ;  78  L,  J.  K.  B.  1048  ;  100  L.  T.  74 ;  25  T.  L.  B. 
466. 
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certified  under  the  Workmen's  Compensation  Act,  1897, 
cannot,  unless  re-certified  under  the  Act  of  1906,  apply 
to  an  accident  happening  after  the  commencement  of 
the  Act  of  1906,  although  within  the  six  months  allowed 
for  re-certification  by  s.  15  (4)  of  the  later  Act.  Per 
Cozens-Hardy,  M.E. — Eules  made  under  a  certified 
scheme  can  have  no  validity,  operation,  or  effect,  in  so 
far  as,  or  if  they  are  inconsistent  with  the  terms  of  the 
scheme  itself.  Per  Moulton,  L.J. — Not  only  a  scheme 
which  is  to  be  substituted  for  the  benefits  of  the  Act  must 
be  certified  by  the  Eegistrar  of  Friendly  Societies,  but 
the  rules  governing  the  scheme  must  also  be  approved 
and  certified,  at  all  events  in  so  far  as  they  declare  and 
define  the  benefits  the  workman  is  to  receive  in  lieu  of 
the  Act. 

Scottish  Decision. — A  decision  involving  a  similar 
question  to  that  in  the  above  case  was  given  by  the 
Court  of  Session  in  Wallace  v.  R.  d  W.  Hawthorne, 
Leslie  d  Co.  (b).  A  scheme  under  the  Act  of  1897  had 
not  been  re-certified  at  the  time  of  the  accident  in 
respect  of  which  a  claim  was  made.  Held,  that 
although  the  old  scheme  had  not  been  revoked  the 
workman  was  entitled  to  claim  under  the  Act  of  1906. 

Contracts  to  exclude  Act — Only  one  description  of 
contract  is  permitted  to  exclude  the  operation  of  the 
Workmen's  Compensation  Act,  1906  (s.  3  (1) ).  This 
must  be  a  contract  substituting  for  the  Act  a  scheme 
of  compensation,  benefit,  or  insurance  which  provides 
scales  of  compensation  not  less  favourable  to  the 
workmen  and  their  dependants  than  are  the  scales  of 
compensation  contained  in  the  Act  itself,  and  where 
the  scheme  provides  for  contributions  by  the  workmen 
the  scheme  must  confer  benefits  at  least  equivalent 
to  those   contributions,   in  addition  to  the  benefits  to 

(b)  [1908]  S.  C,  713 ;  45  S.  L.  R.  547. 
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which  the  workmen  would  have  been  entitled  under 
the  Act  (245).  It  must,  in  addition,  comply  with  all  the 
requirements  of  s.  3  of  the  Act. 

These  Requirements  are : 

(a)  That  it  is  certified  to  be  a  contract  of  the  above 

description  by  the  Begistrar  of  Friendly 
Societies,  who  must  take  steps  to  ascertain 
the  views  thereon  of  the  employer  and  work- 
men, and  that  a  majority  (to  be  ascertained  by 
ballot)  of  the  workmen  to  whom  the  scheme 
is  applicable,  are  in  favour  of  such  scheme. 
When  the  scheme  is  so  certified,  the  employer 
may  contract  with  any  of  his  workmen  that 
the  provisions  of  the  scheme  shall  be  sub- 
stituted for  the  provisions  of  the  Act,  and 
thereupon  the  employer  is  to  be  liable  only  in 
accordance  with  the  scheme  (s.  3  (1) ). 

(b)  The   certificate   of   the  registrar   when    given    is 

to  be  in  force  for  a  limited  period,  not  less 
than  five  years,  and  may  be  from  time  to 
time  renewed  with  or  without  modifications 
(ti.(2)). 

(o)  That  the  scheme  does  not  contain  an  obligation 
making  its  acceptance  by  the  workmen  a 
condition  of  their  hiring,  and  does  contain 
provisions  enabling  a  workman  to  withdraw 
■<».  (8)). 

(d)  That  the  scheme  is  kept  up  to  its  original  form, 
and  is  fairly  administered.  If  complaint  is 
made  to  the  registrar  by  the  workmen  on  any 
of  the  above  grounds,  and  the  complaint  is 
well  founded,  the  certificate  may  be — is  to  be, 
unless  the  cause  of  complaint  is  removed — 
cancelled  {ib.  (4) ). 

Canadian  Notes. 

(245)  Compare  s.  4  of  the  British  Columbia  Act  (Appendix,  p.  933), 
and  s.  5  of  the  Alberta  Act  (Appendix,  p.  919). 
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(e)  That  the  employer  is  at  all  times  ready  to  furnish 

accounts   to,   and    answer    enquiries    by,    the 

registrar  (ib.    (6)).      See  now  Moss  v.  Great 

Eastern  Bail.  Co.,  ante,  p.  557. 

The   Act  also  provides  for   an  annual  report  upon 

such    schemes    by    the    Chief    Eegistrar    of    Friendly 

Societies  (ib.   (7) ),  to  whom  is   also   given  the  power, 

in  default   of  arrangement  between  the   employer  and 

his  workmen,  to  apportion  between  them  the  funds  of 

any  scheme  which  has  lapsed   through  being  deprived 

of  its  certificate  (ib.  (5) ).     See  regulations  made  by  the 

Chief  Eegistrar  for  such  schemes,  Appendix  Y. 

In  the  case  of  Rees  and  Others  v.  Owen  and  Others  (c), 
it  was  held  by  Warrington,  J.,  that  the  scheme  con- 
templated by  s.  3  of  the  Act  is  one  entered  into  between 
a  particular  employer  and  his  workmen,  and  not  between 
a  number  of  employers  and  workmen  in  a  district,  sed 
queer  e. 

Contracting  out  not  Encouraged.— It  will  be  noticed 
that  no  inducement  is  held  out  to  employers  to  establish 
such  schemes.  In  addition  to  the  trouble  involved  in 
their  formation  and  management,  the  benefits  to  the 
workmen  must  be  at  least  as  advantageous  as  those 
given  by  the  Act.  It  is  difficult  to  see  what  scheme, 
save  one  clearly  better  than  the  Act  itself,  would  be 
certified  by  the  registrar. 

It  must  be  observed  that  although  a  majority  of  the 
workmen  approve  of  the  scheme,  their  assent  does  not 
bind  the  minority.  The  Act  only  allows  the  registrar  to 
give  a  certificate  approving  the  scheme.  The  employer 
has  still  to  contract  with  such  of  his  workmen  as  may 
be  willing  that  the  scheme  in  their  case  shall  be 
substituted  for  the  benefits  of  the  Act. 

The  effect  will  be  that  an  employer  from  whom 
compensation  is  claimed,  who  wishes  to  prove  that  the 

(c)  Times,  July  11th,  1907,  9  W.  0.  C.  35. 
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workman  has  contracted  out  of  the  Act,  must  establish 
first,  that  an  approved  scheme  exists,  and,  secondly,  that 
the  particular  workman  claiming  compensation  has  con- 
tracted with  him  to  accept  the  scheme  instead  of  the  Act. 

The  workman  may  withdraw  from  the  scheme 
apparently  at  any  time  (s.  3  (3) ).  In  a  case  where  the 
workmen  contribute  to  the  scheme  it  is  advisable  that 
the  rules  should  make  provision  that  a  workman  who 
withdraws  loses  all  his  right  under  it. 

The  scheme  need  not  be  confined  to  one  employer 
and  his  workmen.  It  may  include  other  employers  and 
their  workmen  also.  This  arrangement  may  in  some 
instances  be  useful,  but  the  writer  is  not  aware  of  any 
case  where  it  has  been  adopted.  See  Rees  and  Others  v. 
Owen  and  Others,  ante,  p.  560. 

The  provision  that  the  scheme  shall  not  contain  a 
clause,  in  terms  requiring  the  workman  to  agree  to  it 
as  a  condition  of  his  hiring,  will,  we  think,  be  of  little 
use.  The  employer  will  always  be  able  to  ask  the 
workman  before  engaging  him  whether  he  agrees  to  join 
the  scheme  or  not ;  and  if  he  refuses,  can  refrain  from 
taking  him  into  his  employment  (d). 

Result  of  Entering  into  the  Contract. — By  agreeing 
to  such  a  scheme  in  substitution  for  the  benefits  of  the 
Act,  the  workman  binds  his  dependants  as  well  as  him- 
self, for,  when  the  scheme  is  certified,  the  employer  is 
to  be  liable  "only  in  accordance  with  the  scheme" 
(8-  3  (1) ). 

It  was  stated  in  former  editions  of  this  book  that  a 
scheme  substituted  for  the  Workmen's  Compensation 
Act,  1897,  would  not  prevent  the  workmen  parties  to  it 
from  suing  the  employer,  either  at  common  law  or  under 
the  Employers'  Liability  Act,  1880.  The  view  thus 
expressed  is  shown  to  be  incorrect,  for,  in  the  case  of 

(d)  See  Shop  Clubs  Act,  1902  (2  Edw.  7,  c.  21). 
E.L.  2    0 
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Taylor  v.  Hamstead  Colliery  Co.  (e),  ante,  p.  483,  the 
Court  of  Appeal  decided  that  by  the  operation  of  s.  1 
(2)  (b)  of  the  Act  a  workman  who  has  contracted  with 
his  employer  to  take  the  benefit  of  an  approved  scheme, 
cannot  afterwards  sue  the  employer  in  respect  of  personal 
injury,  either  under  the  Employers'  Liability  Act,  or  at 
common  law,  neither  can  his  personal  representative 
pursue  any  remedies  which  were  not  open  to  him. 

Employer  does  not  Guarantee  Solvency  of  Scheme. — 

There  is  no  provision  that  the  employer  is  to  guarantee 
the  solvency  of  the  scheme,  or  to  pay  compensation  if 
for  any  reason  it  cannot  be  obtained  from  the  funds 
appropriated  to  the  scheme.  If  the  contract  is  once 
made,  the  employer  is  thenceforth,  until  the  certificate 
expires,  or  is  revoked,  to  be  "  liable  only  in  accordance 
with  the  scheme." 

The  decision  of  the  managers  of  an  approved  scheme 
refusing  to  give  compensation,  or  to  continue  to  give 
compensation  to  a  workman,  does  not  prevent  the  work- 
man, if  he  considers  himself  aggrieved,  and  alleges  that 
the  rules  of  the  scheme  have  not  in  his  case  been 
properly  applied,  from  taking  proceedings  at  law  to 
enforce  his  rights  under  the  scheme.  This  is  so,  at  all 
events  where  the  rules  do  not  expressly  provide  that  the 
interpretation  placed  upon  the  rules  by  the  managers 
shall  be  conclusive  and  final.  See  Haworth  v.  Andrew 
Knowles  dt  Sons,  Limited,  and  Accident  Society  (/). 

When  the  old  scheme  expires,  and  a  new  one  is  sub- 
stituted for  it,  the  workman  is  not  to  be  deemed  bound 
by  the  new  scheme,  where  the  terms  are  not  identical 
with  those  of  the  former  one.  The  employer  must  prove 
that  the  workman  has  contracted  to  accept  the  new 
scheme,  otherwise  his  rights  under  the  Act  will  remain 
(Wilson  v.  Ocean  Coal  Co.  and  Trehearne  v.  The  Same  (g) ). 

(e)  [1904]  1 K.  B.  838 ;  73  L.  J.  K.  B.  469  ;  90  L.  T.  363  ;  20  T.  L.  B.  338. 
(/)  19  T.  L.  B.  658. 
\g)   21  T.  L.  E.  621. 
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Payment  by  Friendly  Society. — The  Act  contemplates 
(Sched.  1  (21) )  the  possibility  that  the  payments  under 
a  scheme  substituted  for  the  Act  will  be  made  by  a 
Friendly  Society,  and  to  facilitate  such  end,  provides  that 
certain  sections  of  the  Friendly  Societies  Act,  1896  (h), 
as  to  the  limitations  under  which  such  societies  can 
grant  annuities  and  the  amount  of  such  annuities, 
shall  not  apply  to  them  in  respect  of  such  scheme. 

The  object  of  this  provision  is  to  leave  a  friendly 
society  free  to  pay,  under  a  scheme  framed  with  refer- 
ence to  this  Act,  such  a  sum  either  to  a  workman,  or  his 
dependants,  as  the  scheme  might  sanction. 

Contracting  out  by  Crown  Workmen. — The  Treasury 
may  frame  a  scheme  which  the  workmen  of  the  Crown 
(other  than  those  in  the  naval  or  military  service,  to 
whom  the  Act  does  not  apply)  may  agree  to  accept  in 
place  of  the  benefits  of  the  Act  (s.  9  (2)  ).  Even  the 
Treasury  scheme  must  be  certified  by  the  Eegistrar  of 
Friendly  Societies.  Persons  employed  in  the  civil  service 
of  the  State  who  suffer  personal  injury  in  the  discharge  of 
their  duty,  without  their  own  default,  and  if  the  injury  is 
specifically  attributable  to  the  nature  of  the  duty,  have 
usually  received,  or  in  case  of  death  resulting  from  the 
injury,  their  relatives  have  received,  compensation  from 
the  Treasury. 

Scheme  Framed   under  the  Superannuation  Act.— 

This  compensation  has  been  awarded  under  a  warrant  or 
scheme  framed  under  the  Superannuation  Act,  1887  (i). 
In  view  of  a  scheme  of  compensation  under  this  Act,  the 
Treasury  is  authorised  to  modify  such  warrant  or  scheme. 
This  scheme  has  now  been  framed  and  is  in  operation. 

Contracting  to  accept  a  Lump  Sum  after  the  Accident. 

— The  general  scheme  of  the  Act  being  that  a  workman 

(h)  59  &  60  Vict.  o.  25,  s.  8  (1)  (proviso),  also  ss.  16,  41. 
(i)  50  &  51  Viot.  o.  67,  ss.  1-3. 
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incapacitated  from  work  by  accident  should  have  a  weekly 
payment  of  compensation  by  means  of  which  he  may 
support  himself  and  his  family,  the  enquiry  has  been 
made,  can  he  contract  with  his  employer  to  receive  a 
lump  sum  in  lieu  of  such  payments  ?  Where  the 
employer,  under  clause  17  of  the  First  Schedule,  desires 
to  redeem,  he  can  do  so ;  and  this  clause  expressly  pro- 
vides that  nothing  therein  contained  is  to  be  construed 
as  preventing  agreements  being  made  for  the  redemption 
of  a  weekly  payment  by  a  lump  sum.  This  may  mean 
after  the  payments  have  continued  for  six  months,  but, 
on  the  whole,  it  is  thought  it  is  not  so  limited.  Moreover, 
there  is  nothing  in  the  Act  expressly  forbidding  such  an 
agreement  if  made  at  any  time.  See  Scottish  decision  in 
McFadzean's  Exor.  v.  Mc Alpine  <&  Sons  (k). 

A  cognate  enquiry  arises,  does  the  workman  by  accept- 
ing a  lump  sum  in  full  satisfaction  deprive  his  dependants 
of  their  rights  if  death  should  afterwards  result  ?  It  is 
thought  that  he  can  only  do  so  quoad  the  amount  he  has 
received.  Sched.  1  (1)  (a)  (1)  enacts  that  any  lump 
sum  paid  in  redemption  of  weekly  payments  shall  be 
deducted  from  the  compensation  awarded  to  dependants 
wholly  dependent.  To  this  extent  his  agreement  deprives 
his  dependants  of  the  right  which  has  often  been  declared 
to  be  a  separate  and  independent  right  given  to  them  by 
the  statute.  It  is  believed,  though  there  is  no  decision  on 
the  point,  that  he  cannot  go  further  and  agree  even  for 
consideration,  that  his  dependants  shall  make  no  claim 
after  his  death. 

It  has  been  decided  in  Scotland,  in  Ellis  v.  Lochgelly 
Iron  and  Coal  Co.  (I),  that  when  a  receipt  in  full  discharge 
is  pleaded  to  a  claim  under  the  Workmen's  Compensation 
Act,  the  sheriff  is  entitled  to  go  into  and  decide  this  pre- 
liminary question,  as  it  is  "  a  question  as  to  the  liability 
to  pay  compensation  under  Sched.  1  (3)  of  tbe  Act." 

(k)  [1907]  S.  C.  1269  ;  ii  S.  L.  E.  936. 
(I)  46  S.  L.  R.  960. 
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CHAPTEE  X. 


THE  METHOD  OF  OBTAINING 
COMPENSATION. 

Aebitkation. 

All  questions  arising  under  the  Workmen's  Compen- 
sation Act,  1906,  are  to  be  settled  by  arbitration. 
Section  1  (3)  enacts  as  follows  : 

"  If  any  question  arises  in  any  proceedings  under 
this  Act  as  to  the   liability  to  pay  compensation 
under  this  Act  (including  any  question  as  to  whether 
the  person  injured  is  a  workman  to  whom  this  Act 
applies),  or  as  to  the  amount  or  duration  of  com- 
pensation   under    this    Act,   the    question,   if    not 
settled  by  agreement,   shall,   subject  to  the    pro- 
visions of  the  First  Schedule  to  this  Act,  be  settled 
by  arbitration,    in    accordance    with    the    Second 
Schedule  to  this  Act." 
No  action  can  under  any  circumstances  be  brought 
by  any  person  either  to  recover  compensation  or  to 
obtain  a  declaration  that  he  is  entitled  to  recover  it. 
Any  question  under  the  Act  may  be  settled  by  agree- 
ment between  the  parties.     It  is   only  in  default  of 
agreement  that  the  machinery  provided  by  the  Act  is 
to  be  resorted  to. 

The  proceedings,  however,  are  judicial  proceedings, 
and  a  witness  giving  false  evidence  before  the  tribunal 
to  which  the  claim  is  referred,  on  a  material  point  can 
be  prosecuted  for  perjury  (Rex  v.  Grossley  (a)  ). 

(a)  [1909]  1  K.  B.  411 ;  78  L.  J.  K.  B.  299  ;  25  T,  L,-R.  225, 
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There  must  be  a  Dispute  to  give  Arbitrator  Juris- 
diction.— The  Court  of  Appeal  laid  down  in  the  case 
of  Field  v.  Longden  dt  Sons  (b)  that  there  must  be  a 
dispute  between  the  workman  and  his  employer  as  to 
one  or  more  of  the  matters  mentioned  in  the  above 
section  (s.  1  (3)  )  before  an  arbitrator  has  jurisdiction  to 
entertain  proceedings  under  this  Act. 

This  case  is  important.  It  was  formerly  very  usual 
for  arbitration  proceedings  to  be  taken  in  a  county  court 
when  there  was  no  dispute  at  all ;  and  when  the  employer 
admitted  liability  and  was  willing  to  pay  the  compensa- 
tion given  by  the  Act.  The  ostensible  ground  for  taking 
proceedings  in  such  cases  was  to  obtain  an  award  en- 
forceable by  the  county  court,  but,  as  was  pointed  out 
in  the  above  case,  this  result  could  always  be  achieved 
by  registration  of  a  memorandum  under  clause  9  of 
Sched.  2  of  the  Act  of  1897  (c).  If  the  employer  has 
shown  a  willingness  to  give  all  that  the  Act  requires,  an 
implied  agreement  exists,  and  this  implied  agreement 
may  be  registered  (Jones  v.  Great  Central  Rail.  Co.  (d)  ). 
See  post,  p.  621. 

The  case  of  Lancaster  v.  Midland  Rail.  Co.  (e),  before 
Judge  Austin  at  Bristol  County  Court,  decides  that 
where  an  employer  who  has  never  disputed  hi^  liability 
pays  the  compensation  into  court,  he  cannot  be  ordered 
to  pay  any  costs,  even  costs  properly  incurred  by  the 
applicant  before  the  receipt  of  the  notice  of  payment 
into  court.  See  further,  Rhodes  v.  Soothill  Wood  Colliery 
Co.,  ante,  p.  402,  and  Smith  v.  Abbey  Park  Steam  Laundry 
Co.,  Limited  (/). 

Scottish  Decision. — The  same  view  as  to  the  neces- 
sity of  a  dispute  existing  before  arbitration  proceedings 
can  be  commenced  has  been  adopted   in   Scotland,  in 

(6)  [1902]  1  K.  B.  47 ;  71  L.  J.  K.  B.  120 ;  85  L.  T.  571. 
(c)  And  now  under  the  present  Act,  Sched.  2,  o.  9. 
(i)  W.  C.  C,  Vol.  IV.,  p.  23. 
(e)  1  Butterworths'  0.  C,  p.  418. 
(/)  2  Butterworths'  C.  0.,  p.  142. 
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Dtmlop  v.  Rankin  (g),  where  the  Court  of  Session 
decided  that,  when  once  an  agreement,  capable  of  being 
registered  under  clause  8  of  the  Second  Schedule  to  the 
Act  of  1897,  has  been  come  to  between  employer  and 
workman,  arbitration  proceedings  are  henceforth  in- 
competent. 

This  case  was  followed,  and  the  same  reasoning 
applied  in  the  two  recent  cases  of  Caledon  Shipbuilding 
Co.  v.  Kennedy  Qi),  and  Gourlay  Bros.  v.  Sweeney  (i). 
The  question  arose  in  the  former  of  these  cases  whether 
the  arbitrator,  having  no  jurisdiction  to  enter  upon  the 
arbitration,  had  any  jurisdiction  over  the  costs  incurred 
in  the  proceedings.  It  was  held  that  he  had  no  such 
jurisdiction. 

In  the  latter  case,  the  employer  had  been  paying 
the  full  compensation  given  by  the  Act,  and  had  only 
threatened  to  stop  paying  it.  The  court  held  that  the 
arbitrator  had  no  jurisdiction,  and  that  the  mere  fact 
of  no  agreement  capable  of  registration  existing  at  the 
time,  did  not  give  any  jurisdiction. 

Where,  however,  the  applicant  asks  for  a  certain  sum 
of  compensation  for  a  period  during  which  incapacity 
admittedly  existed,  and  the  employers  whilst  admitting 
the  claim  ask  for  a  declaration  that  the  incapacity  has 
ceased  as  from  that  time,  the  Sheriff  must  decide  this 
question,  as  it  is  a  dispute  between  the  parties  as  to  the 
liability  to  pay  compensation  (Bowhill  Goal  Co.  v. 
Malcolm  (j)). 

See  further  on  the  question  of  costs,  Black  v.  The  Fife 
Coal  Co.  (k),  where  the  pursuer  was  held  liable  to  pay 
the  costs  of  a  successful  action  under  the  Employers' 
Liability  Act,  in  consequence  of  refusing  to  accept  the 

(g)  4  F.  203 ;  39  So.  L.  B.  146. 

(h)   8  F.  960;  43  So.  L.  B.  687. 

(i)   8  F.  965 ;  43  Sc.  L.  B.  690. 

(/)  46  Sc.  L.  B.  354. 

(k)   [1909]  S.  0.  152  ;  46  S.  L.  B.  191. 
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same   sum  which  was  recovered,  and  which  had  been 
tendered  under  the  Workmen's  Compensation  Act. 

Arbitration  is  Subject  to  Act  and  Rules All  arbi- 
trations under  the  Workmen's  Compensation  Act,  1906, 
are  regulated  by  the  Act  itself  and,  save  where  the 
arbitration  tribunal  is  selected  by  the  parties  themselves 
(and  even  to  some  extent  in  such  cases),  by  the  rules 
which  have  been  framed  thereunder  (I). 

These  rules  may  be  cited  as  the  Workmen's  Compen- 
sation Eules,  1907,  as  amended  by  the  rules  of  1908 
and  1909.  They  are  very  voluminous.  They  regulate 
generally  procedure  in  the  county  court,  or  before  an 
arbitrator  appointed  by  a  county  court  judge. 

The  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63), 
is  to  apply  in  the  interpretation  of  the  rules,  and  they 
are  to  be  read  and  construed  with  the  County  Court 
Eules  of  1903  to  19.06,  many  of  which  are  incorporated 
in  them.  They  control  as  to  procedure  the  arbitrations 
held  by  a  county  court  judge  or  arbitrator  appointed  by 
him,  and  affect  the  other  methods  of  arbitration  pro- 
vided by  the  Act  to  a  small  extent.  See  complete  Eules, 
Appendix  N. 

Every  arbitration  must  take  place  in  accordance 
with  the  Second  Schedule  to  the  Act,  and  subject  to 
the  provisions  of  the  First  Schedule. 

The  arbitrator  has  not  an  unlimited  discretion,  but 
is  bound  by  the  Act,  and  by  the  scale  and  conditions  of 
compensation  set  out  in  the  Schedules. 

The  Arbitration  may  Arise  with  Reference  to  any, 
or  all,  of  the  following  Matters : 

(a)  The  liability  to  pay  compensation  (s.  1  (3)). 

(b)  The  question  whether  or  not  the  person  injured 

is  a  workman  to  whom  the  Act  applies  (ib.). 

(1)  The  power  to  make  the  rules  is  conferred  by  Sehed.  1  (5),  (6),  (8), 
(9),  (15),  and  (18) ;  Sohed.  2  (2),  (6),  (7),  (9),  (11),  (12),  (H).  In  Soot- 
land,  Act  of  Sederunt  of  26th  June,  1907,  as  amended  by  Act  dated 
27th  January,  1909,  is  substituted  for  rules  under  Act  of  1897,  Sched.  2, 
s.  14  (a).    See  Appendix  W. 
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(c)  The  amount  or  duration  of  the  compensation  (ib.). 

(d)  Any  question  as  to  who  are  dependants,  or  as  to 

the   amount   of   compensation  payable   to  any 
dependant  (S'ched.  1  (8)  ). 

(e)  The   revision   of   awards   of   weekly  payment   of 

compensation  with  the  view  of  ending,  diminish- 
ing, or  increasing  the  same  (ib.  (16)  ). 

(f)  The  redemption  of  weekly  payments  of  compen- 

sation by  the  award  of  a  lump  sum  (ib.  (17) ). 

(g)  The   liability  of   a   contractor   to   indemnify   the 

undertaker  under  s.  4  (2)  of  the  Act  (W.  C.  R. 
19—23). 
(h)  By  consent,  the   liability  of   any  third   party  to 
indemnify  the  employer  from  whom  compensa- 
tion is  recovered  (s.  6  (2)  ). 
(i)  Where  a  respondent  claims  to  be  entitled   to  in- 
demnity from  any  other  respondent  (W.  C.  E. 
26). 
(k)  In  the  case  of  "  accident "  caused  by  disease,  the 
right   of   an  employer   to  recover  contribution 
from  any  other  person  who  employed  the  work, 
man   during  the  twelve  months  preceding   the 
disablement    or    death   at    the    same   kind    of 
employment  (s.  8  (1)  (c) ). 
In  addition  to  these  disputes  there  are  various  inter- 
locutory matters  which  may  come  before    the   county 
court  judge  as  arbitrator.     From  his  decision  in  law  on 
such  matters,  as  well  as  from  his  decision  in  an  arbitra- 
tion under  the  Act,  an  appeal  now  lies  to  the  Court  of 
Appeal  (Sched.  2  (4) ). 

Employer  may  Institute  Arbitration  Proceedings. — 

Until  the  decision  of  the  House  of  Lords  in  Powell  v. 
Main  Colliery  Co.,  ante,  p.  462,  it  was  thought  that 
original  arbitration  proceedings  would,  and  indeed  could, 
only  be  instituted  by  the  workman.  The  rules  of  1907 
were  framed  in  conformity  with  this  view. 
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It  was  always  clear  that  when  an  award  existed, 
either  employer  or  workman  could  take  arbitration  pro- 
ceedings to  have  the  same  reviewed  under  Sched.  1  (12) 
of  the  Act  of  1897,  or  the  employer -could  take  arbitration 
proceedings  under  Sched.  1  (13)  of  the  Act  of  1897  for 
redemption  of  the  weekly  payments. 

The  House  of  Lords  declared  in  the  above  case  that 
the  employer  had,  in  addition  to  these  powers,  the 
right  to  institute  original  arbitration  proceedings  when 
a  claim  for  compensation  had  been  made  upon  him  by 
his  workman  which  was  not  promptly  prosecuted.  It 
is  true  this  procedure  was  spoken  of  by  the  Loed 
Chancelloe  (the  Eael  of  Halsbuby)  as  in  the  nature 
of  applying  for  a  peremptory  appointment  to  press  on 
arbitration  proceedings  which  had  been  already  com- 
menced by  the  mere  making  of  a  claim  for  compensa- 
tion ;  but  if  the  arbitration  tribunal  has  not  been 
selected,  and  the  employer  goes  to  the  county  court, 
he  really  institutes  the  arbitration  proceedings.  The 
Rules  of  December,  1900,  were  framed  to  meet  the 
possibility  of  such  proceedings  by  an  employer.  See 
now  W.  C.  R.  10,  14  (2),  17  (5),  18  (8),  25. 

Important  Duties  of  Arbitrator. — The  matters  with 
reference  to  which  arbitration  proceedings  can  be  taken 
may  raise  difficult  points  both  of  law  and  of  fact.  The 
arbitrator  is  in  all  cases  to  decide  whether  the  person 
injured  is  a  workman  to  whom  the  Act  applies,  and  this 
may  often  involve  nice  distinctions  between  contract 
of  service  and  independent  contract.  The  inclusion 
of  industrial  disease  will  no  doubt  raise  delicate  and 
important  questions  requiring  not  only  careful  considera- 
tion but  much  judicial  discrimination.  The  review  of 
weekly  payments  with  the  view  of  ending,  increasing 
or  diminishing  the  same,  has  in  the  past  proved  one  of 
the  most  difficult  duties  which  an  arbitrator  has  to 
perform,  involving  as  it   often   does  the  consideration 
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whether  and  how  far  the  incapacity  existing  at  the  time 
of  the  review  can  be  attributed  to  the  accident. 

The  duty  of  deciding  whether  certain  conduct  amounts 
to  "  serious  and  wilful  misconduct,"  is  one  involving 
grave  responsibility,  and  is  now  complicated  by  the 
preliminary  enquiry  whether  the  incapacity  results  in 
serious  and  permanent  disablement  (s.  1  (2)  (c)  ). 

Where  the  arbitrator  is  a  layman,  he  will  often,  no 
doubt,  find  it  convenient  to  submit  such  questions, 
when  they  arise,  to  the  county  court  judge  by  means  of 
a  special  case  (Sched.  2  (4),  W.  C.  K.  32).  He  cannot 
be  compelled  to  do  so. 

If  this  course  were  more  largely  adopted  it  would  lead, 
after  a  time,  to  the  Act  being  construed  with  uniformity. 
The  arbitrator  selected  by  the  parties  is  prima  facie 
the  absolute  judge  of  both  fact  and  law.  Prom  his 
decision  there  is  no  appeal  unless  he  chooses  to  state 
a  special  case  for  the  opinion  of  the  county  court  judge. 
On  all  questions  of  fact  his  findings  are  final,  nor  has 
the  county  court  judge  any  power  to  reverse  such  find- 
ings of  fact  even  where  the  arbitrator  states  a  special 
case  (Ferguson  v.  Green)  (m) ). 

It  is  for  the  arbitrator  not  only  to  find  the  facts 
but  to  find  the  proper  inference  or  inferences  which  the 
facts  bear.  If  he  does  not  do  so  the  case  will  be  sent 
back  to  him.  He  is  not  functus  officio  until  the  award 
is  made.  So  held  by  the  Supreme  Court  of  British 
Columbia  in  the  case  of  Armstrong  v.  St.  Eugene  Mining 
Co.  (n). 

The  Arbitration  Tribunals. 
The  arbitration  tribunals  are  established  by  the  Second 
Schedule  to  the  Act,  clauses  (1),  (2),  and  (3)  (246). 

(fit)  [1901]  1  Q.  B.  25 ;  70  L.  3.  Q.  B.  21 ;  83  L.  T.  461. 
(n)  [1908]  13  B.  C.  385. 

Canadian  Notes. 

(246)  See  the    Second    Schedules    to    the    British    Columbia    Act 
(Appendix,  p.  938)  and  the  Alberta  Act  (Appendix,  p.  927). 
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There  are  four  tribunals  which  may  become  invested 
with  jurisdiction  arising  alternatively,  and  to  one  or 
other  of  which  most  of  the  matters  in  dispute  under  the 
Act  must  be  referred  (o).  The  two  first  derive  juris- 
diction from  the  consent  of  the  parties  interested  in  the 
arbitration,  whilst  the  two  latter  derive  it  from  the  Act 
itself. 

1. — A  committee,  representative  of  an  employer  and  his 
icorkmen,  with  power  to  settle  matters  under  this 
Act  (Sched.  2  (1) ). 

By  the  Equitable  Councils  of  Conciliation  Act, 
1867  (p),  and  the  Master  and  Workmen  (Arbitration)  Act, 
1872  (q),  power  was  given  to  employers  and  workmen 
to  establish,  under  the  former  Act,  with  the  consent 
of  the  Secretary  of  State,  and  under  the  latter  Act, 
without  such  consent,  boards  of  conciliation,  composed 
of  representatives  of  both  employer  and  workmen,  to 
settle  by  arbitration  all  disputes  as  to  the  terms  and 
incidents  of  the  employments. 

The  power  given  by  these  Acts  was  very  little  resorted 
to,  although  in  some  trades  voluntary  committees,  formed 
with  such  an  object,  existed. 

Both  of  the  above-named  statutes  are  now  repealed 
by  the  Conciliation  Act,  1896  (r),  which  encourages  the 
formation  of  boards  of  conciliation  for  the  purpose  of 
settling  disputes  between  employers  and  workmen. 
Such  a  board  when  formed  is  purely  a  voluntary  body, 
and  derives  jurisdiction  only  from  the  assent  of  employer 
and  workmen.  It  can  be  registered  by  the  Board  of 
Trade. 

Where   such  a  committee  is   already  established,  a 

(o)  There  are  three  other  tribunals  which  under  very  special  circum- 
stances may  be  called  upon  to  decide  liability  or  to  assess  the  com- 
pensation.    See  post,  pp.  582 — 584. 

{p)  30  &  31  Vict.  c.  135  (repealed). 

(3 )  35  &  86  Vict.  c.  46  (repealed). 

(r)  59  &  60  Vict.  o.  30. 
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general  jurisdiction  to  arbitrate  under  the  Workmen's 
Compensation  Act  may  by  consent  be  conferred  upon 
it,  or  a  committee  may  be  appointed  for  the  express 
purpose  of  being  invested  with  this  jurisdiction. 

Jurisdiction  of  Committee  may  be  Refused. — Even 
where  a  committee  exists  with  jurisdiction,  either  party 
to  the  arbitration  may  oust  its  jurisdiction  by  objecting, 
in  writing,  to  the  other  party,  before  the  committee 
meets  to  consider  the  question  (Sched.  2  (1) ). 

Such  a  committee  when  invested  with  jurisdiction 
has  a  twofold  power ;  it  may  either  hear  and  determine 
the  arbitration  itself,  or  may  refer  it  to  the  arbitration 
of  some  other  person  (Sched.  2  (1) ). 

Arbitration  by  Committee  Inconvenient.— Arbitration 

by  a  committee  is  not  very  convenient.  It  is  in  practice 
rarely  resorted  to,  except  in  some  of  the  northern 
counties  of  England  where  conciliation  boards  in  the 
mining  industry  exist.  On  some  of  these  boards  a  general 
jurisdiction  to  arbitrate  under  the  Act  of  1897,  was  by 
consent  conferred. 

There  is  no  general  procedure  for  the  regulation  of 
such  arbitration,  save  such  rules  as  may  be  made  by 
the  committee  itself.  It  is  true  the  framers  of  the 
County  Court  Eules  in  England  have  attempted  to  apply 
some  of  their  rules,  such  as  rr.  7,  33,  and  61,  to  every 
arbitration  under  the  Act,  whether  before  a  committee, 
arbitrator,  or  judge,  but  these  rules  in  so  far  as  they 
purport  to  regulate  proceedings  before  a  committee  or 
arbitrator  selected  by  the  parties  seem  to  be  clearly 
ultra  vires.  There  is  no  power  to  enforce  the  attendance 
of  witnesses,  or  the  production  of  documents  (s). 

(s)  The  power  given  by  the  Arbitration  Act,  1889,  ss.  8,  18,  to  obtain 
attendance  of  witnesses  and  production  of  documents  cannot  be  resorted 
to,  as  this  Act  does  not  apply  to  the  Workmen's  Compensation  Act 
(Sched.  2  (4) ).  Such  a  committee  may,  however,  administer  an  oath  to 
all  such  witnesses  as  voluntarily  come  before  them  (Evidence  Act,  1851 
(14  &  15  Vict.  c.  99),  s.  16)  and  its  proceedings  are  judicial. 
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The  present  Act,  it  is  true,  provides  that  the  Secretary 
of  State  may  by  order,  either  unconditionally  or  con- 
ditionally and  subject  to  modifications,  confer  on  any 
such  committee  as  respects  any  matter  in  which  the  com- 
mittee act  as  arbitrators,  or  which  is  settled  by  agree- 
ment submitted  to  and  approved  by  the  committee, 
all  or  any  of  the  powers  conferred  by  the  Act  exclusively 
on  county  courts  or  judges  of  county  courts,  and  may 
by  the  order  provide  how  and  to  whom  the  compensation 
money  is  to  be  paid  in  cases  where,  but  for  the  order, 
the  money  would  be  required  to  be  paid  into  court,  and 
the  order  may  exclude  from  the  operations  (d)  and  (e)  of 
paragraph  (9)  of  the  Second  Schedule  agreements  sub- 
mitted to  and  approved  of  by  the  committee,  and  may 
contain  such  incidental,  consequential,  or  supplemental 
provisions  as  may  appear  to  the  Secretary  of  State  to  be 
necessary  or  proper  (Sched.  2  (1) ).  The  power  con- 
ferred by  this  useful  provision  has  been  exercised  in  the 
case  of  the  "  Committee  "  existing  between  the  employers 
and  workmen  in  the  mining  industry  for  the  purpose  of 
settling  disputes  in  the  County  of  Durham  (t). 

The  provision  that  the  order  may  contain  regulations 
as  to  the  payment  of  the  money  which  would  otherwise 
have  to  be  paid  into  court,  is  inserted  for  the  purpose 
of  vesting  wide  discretionary  powers  in  the  committee, 
and  the  exclusion  of  the  operation  of  provisoes  (d)  and 
(e)  of  paragraph  (9)  (which  clauses  give  a  discretion  to 
the  registrar  of  the  county  court  to  refuse  to  register  ■  an 
agreement,  and  to  the  judge  of  the  court  to  remove  it 
from  the  register)  is  doubtless  with  the  same  object. 
Although  the  rules  made  under  the  Act  do  not  apply  to 
arbitration  by  a  committee,  the  committee  is  bound 
by,  and  will  have  to  conform  to,  such  rules  when  sub- 
mitting a  question  of  law  for  the  decision  of  the  county 
court  judge  under  clause  (4),  or  sending  the  memo- 
randum of  the  award  for  registration  in  the  county 
(t)  See  Order,  Appendix  X. 
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court  under  clause  (9)  of  the  Second  Schedule.  As  to 
this  procedure,  see  post,  pp.  619 — 624.  The  committee 
can  also  require  the  registrar  of  the  court  where  the 
memorandum  of  award  is  registered  to  tax  the  costs 
(W.  C.  K.  61  as  amended). 

The  committee  can  also,  subject  to  regulations  made 
by  the  Secretary  of  State  and  the  Treasury,  submit 
to  a  medical  referee  for  report  any  matter  which  seems 
material  to  any  question  arising  in  the  arbitration 
(Sehed.  2  (15) ).     See  these  Regulations,  Appendix  0. 

If  there  is  no  committee,  or  if  the  committee  fails 
to  settle  the  matter  within  six  months  (u)  from  the 
date  of  the  claim  being  made,  or  refers  the  claim  to 
arbitration,  or  if  the  committee  is  objected  to  in  manner 
aforesaid,  the  jurisdiction  of  the  second  tribunal  arises 
(Sched.  2  (2)). 

2. — A  single  arbitrator  agreed  on  by  the  parties. 

In  this  case,  as  in  the  case  of  the  committee,  the 
arbitration  is  quite  informal.  The  arbitrator  derives  his 
jurisdiction  from  the  consent  of  the  parties. 

He  is  subject  to  many  disadvantages. 

As  in  the  case  of  the  committee  he  is  not  able 
to  compel  the  attendance  of  witnesses  or  to  procure 
documents. 

It  is  not  clear  that  it  is  not  in  the  power  of  either 
party  to  withdraw  the  authority  he  has  given  to  such 
an  arbitrator  at  any  time  before  the  award,  and  thus 
to  render  the  whole  proceedings  futile  (v). 

Arbitrator  Agreed  upon  by  the  Parties  not  Bound 
by  Rules. — The  rules  made  under  the  Act  only  affect 

(u)  In  the  Act  of  1897  the  time  was  three  months. 

(t>)  The  author's  reasons  for  expressing  this  doubt  would  take  too 
much  space  to  set  out  in  detail,  but,  until  the  passing  of  the  Arbitra- 
tion Act,  1889  (52  and  53  Viet.  e.  49),  except  under  one  statute  after- 
wards repealed,  the  power  of  an  arbitrator  appointed  by  consent  of 
the  parties  to  the  arbitration  could  always  be  revoked  by  any  of  such 
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such  an  arbitration  to  the  same  limited  extent  that  they 
affect  arbitration  by  a  committee.  See  ante,  p.  573.  The 
arbitrator  is  not  entitled  to  the  assistance  of  the  machinery 
and  officials  of  the  county  court.  In  addition,  whilst 
such  an  arbitrator  will  probably  often  be  a  layman,  the 
legal  questions  he  is  called  upon  to  decide  may  be  of  the 
greatest  complexity  and  nicety. 

He .  may  administer  the  oath  to  such  witnesses  as 
voluntarily  come  before  him,  but  cannot  compel  them 
to  answer  questions  (w). 

May  Submit  Question  of  Law  to  Judge. — He  may, 
like  the  committee,  if  he  thinks  fit,  submit  a  question 
of  law  to  the  county  court  judge  in  the  form  of  a  special 
case  (Sched.  2  (4) ;  W.  C.  K.  32 ;  see  post,  p.  656)  (247). 
He  must  send  a  memorandum  of  his  award  for  registra- 
tion in  the  county  court  in  manner  hereafter  explained 
(Sched.  2  (9) ;  W.  C.  E.  41—47  as  amended,  Forms 
36—39  as  amended).  How  an  arbitrator  of  this  kind 
selected  by  the  parties  is  to  be  remunerated,  is  not  stated. 
Having  jurisdiction  over  the  costs  (x),  he  may  be  able 
to  make  the  cost  of  taking  up  his  award  part  of  the 
costs  in  the  arbitration,  but  as  these  have  to  be  taxed, 
and  as  the  arbitrator's  fees  will  have  to  be  paid  before 
the  award  is  obtained,  difficulty  may  arise  here. 

He  has  also  to  determine  upon  which  scale,  in  use  in 
the  county  court,  the  costs  shall  be  taxed  (y).  For  this 
purpose,  where  the  award  is  not  of  a  capital  sum,  he 
should  decide  what  shall  be  considered  the  capital  amount 
of  his  award  (z). 

(w)  Arbitration  Act,  1889,  s.  7. 
(x)  Sched.  2  (7). 

(y)  See  power  to  order  special  costs  under  Scale  "  A,"  Order  61  (1) 
as  amended. 

(«)  W.  0.  B.  61  (1),  (2). 

Canadian  Notes. 

(247)  Where  the  case  stated  included  questions  of  fact,  it  was  referred 
back  to  the  arbitrator :  Armstrong  v.  St.  Eugene  Mining  Co.,  13  B.  C.  E. 
385. 
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If  an  arbitrator  agreed  on  by  tbe  parties  dies,  or  refuses 
or  becomes  incapable  of  acting,  the  judge  of  the  county 
court  may  on  the  application  of  any  party  appoint  a  new 
arbitrator  (Sched.  2  (8) ). 

For  procedure  see  W.  C.  E.  40,  Forms  34  and  35. 

Suggestions  to  Lay  Arbitrator. — If  the  arbitrator  is 
a  layman  he  must  remember  that,  although  he  has  a  wide 
discretion  and  is  not  bound  by  forms,  he  must  conduct 
the  proceedings  in  a  judicial  manner. 

He  must  fix  a  definite  place  and  time  for  the  holding 
of  the  arbitration,  and  give  notice  thereof  to  all  parties. 
If  on  the  first  appointment  one  of  the  parties  is  absent 
he  should  adjourn,  and  give  a  peremptory  notice  of  a 
second  sitting,  making  it  clear  to  such  absent  party  that, 
in  default  of  appearance  after  such  peremptory  notice, 
he  will  proceed  with  the  arbitration.  This  he  may 
safely  do. 

He  must  hear  all  parties,  or  their  representatives,  and 
must  accept  no  evidence  save  in  the  presence  of  the 
parties  or  their  representatives.  Although  legal  practi- 
tioners have  no  special  right  to  be  heard  it  would  be  most 
unwise  to  refuse  them  audience  (a).  Although  not 
generally  binding  upon  him,  he  will  find  the  rules  made 
under  the  Act,  and  the  forms  added  thereto,  of  great 
service  as  precedents  which,  with  small  alteration,  he  can 
use  and  allow  to  be  made  use  of. 

When  making  his  award  he  can  make  use  of  one  of  the 
draft  awards  in  Form  No.  24.-  The  memorandum  of  his 
award  for  registration  in  the  county  court  must  be  in 
accordance  with  Form  No.  36 ;  must  be  signed  by  him 
and  transmitted  to  the  registrar  (W.  C.  E.  42  as  amended). 
If  he  wishes  to  submit  a  question  of  law  to  the  county 
court  judge,  this  must  be  done  by  special  case  (W.  C.  E. 
32).  A  draft  form  of  special  case,  which  will  be  found  in 
Appendix  (&). 

(a)  See  now  W.  C.  E.  33  as  amended.     Sed  gumre  ultra  vires. 

(b)  See  Appendix  W. 

B.L.  2  P 
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It  is  almost  unnecessary  to  say  that  the  arbitrator 
must  act  with  strict  impartiality  between  the  parties. 
If  he  has  any  interest,  direct  or  indirect,  either  in  the 
subject-matter  or  in  the  parties,  he  should  decline  to  act 
at  all. 

If  evidence  tendered  before  him  is  objected  to,  he  will 
generally  do  wisely  to  receive  it,  for  he  is  not  bound  by 
the  legal  rules  of  evidence.  He  should  bear  in  mind,  and 
try  as  far  as  possible  to  conform  to  one  general  rule,  to 
which  most  of  the  legal  rules  of  evidence  are  referable, 
viz.  that  the  best  evidence  to  prove  facts  should  always, 
where  possible,  be  obtained. 

It  has  been  laid  down  by  the  House  of  Lords  in  Webster 
v.  Sharp  (c)  that  an  arbitrator  in  awarding  compensation 
under  the  Workmen's  Compensation  Act,  1897,  cannot 
lay  down  any  general  rule  as  to  the  amount  of  compensa- 
tion he  will  award.  He  must  have  regard  to  the  circum- 
stances of  each  case. 

If  the  parties  do  not  agree  to  refer  to  a  single  arbitrator 
the  jurisdiction  of  the  third  tribunal  arises, 

3. — The  county  court  judge  of  the  district. 

This  is  the  tribunal  to  which  the  greater  part  of  the 
disputes  arising  under  the  Act  have  in  the  past  been 
referred.  The  advantages  of  referring  to  this  tribunal 
are  many.  The  judge  is  a  trained  lawyer.  Although  he 
sits  as  arbitrator  he  can  exercise  all  his  powers  as  a 
judge  (d),  and  has  the  assistance  of  his  officials. 

Nothing  is  paid  by  the  parties  for  his  services  as 
arbitrator ;  indeed,  no  fees  whatever  (except  where  a 
medical  referee  is  appealed  to  under  s.  15  of  Sched.  1) 
are  to  be  paid  before  award  in  respect  of  this  form  of 
arbitration  (Sched.  2  (13) ). 

(e)  [1905]  A.  0.  284 ;  74  L.  J.  K.  B.  776 ;  92  L.  T.  873. 

(d)  It  seems  to  have  been  the  intention  that  the  judge  should  have, 
as  arbitrator,  all  his  powers.  The  arbitrator  appointed  by  him  as  sub- 
stitute is  expressly  given  all  the  powers  of  a  county  court  judge  (Sched. 
2  (3)  ). 
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"  County  Court "  in  Scotland  means  "  Sheriff  Court " 
(s.  13). 

Where  Proceedings  must  be  taken. — By  clause  11  of 
the  Second  Schedule  to  the  Act  it  is  enacted  that  "  where 
any  matter  under  this  Act  is  to  be  done  in  a  county  court, 
or  by,  to,  or  before  the  judge  or  registrar  of  a  county  , 
court,  then,  unless  the  contrary  intention  appear,  the 
same  shall,  subject  to  rules  of  court,  be  done  in,  or  by,  to, 
or  before  the  judge  or  registrar  of,  the  county  court  of 
the  district  in  which  all  the  parties  concerned  reside,  or 
if  they  reside  in  different  districts  the  district  prescribed 
by  rules  of  court,  without  prejudice  to  any  transfer  in 
manner  provided  by  rules  of  the  court."   See  W.  C.  E.  73. 

A  somewhat  curious  question  arose  under  the  corre- 
sponding paragraph  of  the  Act  of  1897,  in  the  case  oiThe 
King  v.  Judge  Owen  and  Robertson  (e).  In  this  case  the 
employer  resided  in  Scotland  and  the  workman  in  Eng- 
land. The  injury  in  respect  of  which  proceedings  were 
commenced  occurred  within  the  district  of  the  Newport 
(Mon.)  county  court,  and  the  proceedings  were  taken  in 
that  court.  The  county  court  judge  decided  that  he  had 
no  jurisdiction  to  hear  the  arbitration,  inasmuch  as  the 
parties  did  not  reside  in  different  districts  within  the 
meaning  of  the  above  clause. 

It  was  argued  that  "  districts  "  meant  county  court 
districts  in  England  only,  and  that  even  if  proceedings 
could  be  taken  against  the  employer  in  Scotland,  there 
was  no  remedy  provided  in  England. 

The  applicant  thereupon  obtained  a  rule  nisi  from  the 
Court  of  King's  Bench  calling  upon  the  county  court 
judge  to  hear  and  determine  his  application  for  compen- 
sation. In  the  argument  of  the  rule,  reference  was  made 
to  clause  14  (a)  of  the  Second  Schedule  to  the  Act  of 
1897,  which  is  as  follows :    "  In  the  application  of  this 

(e)  [1902]  2  K.  B.  436 ;  71  L.  J.  K.  B.  770 ;  87  L.  T.  298 ;  18  T.  L.  a 
701. 
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schedule  to  Scotland  '  sheriff '  shall  be  substituted  for 
'  county  court  judge,'  '  sheriff  court '  for  '  county  court,' 
'action'  for  'plaint,'  'sheriff  clerk'  for  '  registrar  of 
the  county  court,'  and  '  act  of  sederunt '  for  '  rules  of 
court,'  "  and  it  was  argued  that  the  expression  "  district " 
need  not  be  read  in  any  technical  sense  as  applicable 
only  to  the  district  of  a  county  court,  but  could  properly 
be  read  as  meaning  the  area  over  which  a  county  court  or 
sheriff  court  has  jurisdiction.  The  court,  consisting  of 
Alverstone,  L.C.J.,  Darling  and  Channell,  JJ.,  assented 
to  this  argument,  and  made  the  rule  absolute. 

Arbitration  Regulated  by  Rules. — The  judge  is  to 
conduct  the  arbitration  in  accordance  with  the  schedules 
to  the  Act  and  the  Eules  made  thereunder. 

Both  the  judge's  duties  as  arbitrator  and  the  duties 
of  the  officials  are  to  be  part  of  the  duties  of  the  county 
court  (Sched.  2  (12) ). 

Notwithstanding  this  enactment,  the  proceedings  under 
the  Act,  whether  before  the  county  court  judge  or  before 
an  arbitrator  appointed  by  him,  are  arbitration  pro- 
ceedings ;  and  the  judge  having  once  made  his  award,  is 
functus  officio,  and  consequently  cannot  grant  a  new  trial, 
as  he  can  do  in  all  county  court  actions  (Mountain  v. 
Parr(f)).  Neither  can  he  order  discovery  either  of 
documents  or  by  means  of  interrogatories  (g).  Still,  he 
can  always  review,  and  must  do  so  where  any  change  of 
circumstances  has  arisen. 

In  Scotland  it  has  been  held  that  a  claim  may  be 
dismissed  by  an  arbitrator  as  irrelevant  on  the  aver- 
ments of  the  applicant  himself  without  hearing  evidence 
(Coyne  v.  Glasgow  Steam  Coasters  Co.,  Limited  (h) ).  This 
will  generally  be  a  very  dangerous  course  to  adopt. 

(/)  [1899]  1  Q.  B.  805 ;  68  L.  J.  Q.  B.  447  ;  80  L.  T.  842  ;  15  T.  L.  R. 
262. 

Ig)  Sutton  v.  The  Great  Northern  Bail.  Co.,  2  Butterworths'  0.  0. 
428. 

(h)  [1907]  S.  0. 112 ;  44  S.  L.  R.  118. 
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4. — The  arbitrator  appointed  by  the  county 
court  judge. 

If  the  judge  of  the  county  court  (in  England)  is  unable 
to  hold  the  arbitration  himself,  he  can,  with  the  consent 
of  the  Lord  Chancellor,  appoint  an  arbitrator  to  act  as 
his  substitute  (Sched.  2  (3) ). 

The  procedure  regulating  the  appointment  of  and 
procedure  before  any  such  arbitrator  is  contained  in  the 
W.  C.  R.  (rr.  29 — 31).  The  rules  seemed  to  anticipate 
that  the  Lord  Chancellor  may,  with  reference  to  some 
county  courts,  make  a  general  order  permitting  the 
judge  to  refer  to  arbitration  cases  which  would  other- 
wise be  decided  by  him  (r.  29  (a)  (i) ).  In  every  case  the 
arbitrator  must  be  approved  by  the  Lord  Chancellor 
(i6.(a)(b)(d)). 

The  object  of  allowing  arbitrators  to  be  appointed  by 
the  county  court  judge  is  not  very  clear.  The  power 
appears  to  have  been  given  for  the  purpose  of  preventing 
delay  where  any  particular  county  court  is  too  busy  to 
hear  the  arbitration  within  a  reasonable  time. 

Has  all  the  Powers  of  a  County  Court  Judge. — An 

arbitrator  appointed  by  a  county  court  judge  has 
generally  all  the  powers  of  a  county  court  judge  (Sched. 
2  (3)  (j)  ). 

The  rules  and  forms  made  under  the  Act,  regulating 
the  procedure  before  the  judge  apply  equally  to  an 
arbitrator  appointed  by  a  county  court  judge  (W.  C.  E. 
31),  but  if  the  parties  agree  to  an  award  before  the 
arbitration  is  entered  upon,  the  judge  of  the  court  may 
make  the  formal  award,  and  the  duties  of  the  arbitrator 
cease  {ib.  (9)  (a) ).  The  enforcement  of,  or  proceedings 
for  staying  proceedings  under  an  award  made  by  such  an 

(i)  It  is  believed  that  in  several  cases  this  has  been  done. 
(j)  It  is  a  question  whether  he  could,  or,  indeed,  whether  the  judge 
himself  could,  when  acting  as  arbitrator,  commit  for  contempt  of  court. 
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arbitrator,  is  given  to  the  county  court  judge;  in  other 
words,  when  the  arbitrator  appointed  by  a  county  court 
judge  has  made  his  award,  he  has  little  or  nothing  more 
to  do  with  it  (ib.  (2)  (b) ). 

His  duties  are  a  part  of  the  duties  of  the  county 
court,  and  the  officers  of  the  court  must  act  accordingly 
(Sched.  2  (12)  ).  .  Although  not  so  stated,  he  will  pro- 
bably always  be  a  barrister.  He  is  to  be  paid  by  the 
Treasury  (s.  10  (2) )  and  hold  the  arbitration  at  the  court 
house  if  possible,  subject  to  the  regulation  as  to  holding 
elsewhere  set  out  in  W.  C.  E.  13  (3). 

Being  the  alter  ego  of  the  judge  with  equal  powers,  it 
might  seem  doubtful  whether  he  could  submit  a  question 
of  law  to  the  judge  for  his  decision.  The  rules,  however, 
assume  that  he  can  do  so  (see  W.  C.  E.  32,  Form  25). 
The  procedure  is  by  special  case,  which  is  regulated  by 
the  same  rule. 

The  case  of  Gibson  v.  Wormald  &  Walker  (k)  has 
established  that  an  appeal  will  not  lie  direct  to  the  Court 
of  Appeal  from  the  award  of  an  arbitrator  appointed  by 
a  county  court  judge.     See  post,  p.  656. 


5. — Special  arbitration  tribunals. 

The  Tribunal  in  Three  Special  Cases. — In  two  very 
special  cases  the  compensation  can  be  awarded  by  a 
tribunal  not  appointed  in  any  of  the  ways  before  stated, 
and  in  a  third  case,  an  important  question  in  an  arbi- 
tration may  be  submitted  to  the  arbitration  of  a  medical 
referee  (Sched.  2  (15)  ). 

(a)  Where  Workman  brings  Abortive  Action. — The 

first  of  these  cases  is  under  s.  1  (4)  of  the  Act,  where 
an  action  has  been  brought  in  some  court  (I)  to  recover 

(fc)  [1904]  2  K.  B.  40;  73  L.  J.  K.  B.  491^;  91  L.  T.  7;  20  T.  L.  E. 
452. 

_  (I)  This  may  be  in  a  county  court,  which  would  not  otherwise  have 
jurisdiction  to  assess  the  compensation,  or  in  the  High  Court. 
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damages  for  personal  injury,  irrespective  of  the  Act, 
which  action  has  failed,  and  the  plaintiff  makes  a  request 
to  the  court  (m)  to  assess  his  compensation  under  the 
Workmen's  Compensation  Act.     See  ante,  pp.  483,  484. 

The  certificate  which  in  this  event  has  to  be  given  by 
the  court,  showing  the  amount  of  compensation  awarded 
and  the  deduction  made  for  the  costs  of  the  abortive 
action,  is  to  be  according  to  Form  44  and  is  to  be 
recorded  as  if  it  were  a  memorandum  of  an  award  made 
by  an  arbitrator  (W.  C.  E.  51),  i.e.  it  may  be  ■  registered 
in  the  county  court  of  the  district  in  which  the  plaintiff 
in  the  action  resides,  or  in  which  the  accident  in  respect 
of  which  compensation  was  awarded  arose,  and  may 
be  enforced  as  a  judgment  (W.  C.  E.  51,  73).  This 
application  must  be  made  as  promptly  as  possible  after 
the  action  is  dismissed. 

It  is  the  court  in  which  the  action  is  tried,  not 
the  appellate  court,  which  can  assess  compensation. 
See  Quinn  v.  John  Broivn  &  Co.  (ante,  p.  489),  and  see 
generally  as  to  procedure  to  be  pursued  by  a  plaintiff 
who  fails  in  his  action  and  desires  compensation, 
Chapter  VI. :  "  Election  of  Eemedies." 

(b)  Where  New  Arbitrator  Appointed  by  Judge  of 
the  County  Court. — The  second  case  arises  where  an 
arbitrator  having  been  appointed  either  dies,  or  refuses 
or  becomes  incapable  of  acting.  A  new  arbitrator  may, 
in  these  circumstances,  be  appointed  by  a  judge  of  the 
county  court  on  the  application  of  any  party  (n)  who 
then  derives  jurisdiction  solely  from  such  appointment 
(Sched.  2  (8) ;  W.  C.  E.  29,  Forms  34,  35). 

Such  an  arbitrator,  when  appointed,  is  in  the  same 
position  and  has  the  same  powers  as  the  arbitrator 
originally  appointed  by  the  judge. 

(m)  Whether  the  word  "  court "  means  the  judge  or  jury  in  a  case 
where  a  jury  has  tried  the  action,  is  not  stated.  It  is  believed  the  word 
refers  to  the  judge  of  the  court. 

(n)  Under  the  Act  of  1897  this  jurisdiction  was  given  to  a  judge  of 
the  High  Court. 
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(o)  A  Medical  Referee. — As  previously  shown  (ante, 
pp.  474,  475)  a  medical  referee  can  be  invoked  by 
consent  of  employer  and  workman,  and  to  him  may  be 
referred  (a)  any  question  of  the  workman's  condition 
or  fitness  for  employment,  (b)  a  dispute  as  to  whether, 
or  to  what  extent  the  incapacity  of  the  workman  is  due 
to  the  accident  (Sched.  1  (15) ;  W.  C.  E.  54,  82,  Forms 
48—51). 

The  medical  referee  in  such  a  case  becomes  an 
arbitrator,  from  whose  decision,  on  the  matters  sub- 
mitted to  him,  there  is  no  appeal  (ib.). 


(  585  ) 


CHAPTER  XI. 


PEOCEDUEE  IN  AN  AEBITEATION  BEFOEE  A 
COUNTY  COUET  JUDGE,  OE  AEBITEATOE 
APPOINTED  BY  HIM. 

The  Aebitbation. 

Arbitration  Regulated  by  Rules. — The  procedure  in 
an  arbitration  before  a  county  court  judge,  or  an 
arbitrator  appointed  by  him,  is  regulated  by  the  Act  itself 
and  by  the  rules  and  forms  (a)  made  thereunder.  In 
both  cases  almost  all  the  proceedings  are  taken  in  the 
county  court.  They  are  to  be  recorded  in  the  books  of 
the  court  in  the  way  usual  in  other  proceedings.  In 
addition  a  special  register  is  to  be  kept  in  which 
practically  every  step  in  an  arbitration  under  the  Work- 
men's Compensation  Act,  1906,  is  to  be  entered  (W.  C.  E. 
81). 

The  proceedings  are  judicial.     See  ante,  p.  565.. 

Each  arbitration  matter  under  the  Act  is  to  be  kept 
separately  in  the  register,  to  be  exhibited  in  the  matter 
of  the  Act,  and  to  be  distinguished  by  a  separate 
number  (W.  C.  E.  83).  See  Form  of  Eegister,  Form  67. 
The  Interpretation  Act,  1889  (6),  is  to  apply  to  the 
interpretation  of  the  Workmen's  Compensation  Eules 
(see  r.  1  (4) ),  and  the  rules  are  to  be  read  and  construed 
with  the  County  Court  Eules,  1903,  and  rules  amending 
the  same  (W.  C.  E.  1  (5) ).  Subject  to  the  rules,  the 
procedure  in  an  arbitration  is  to  be  the  same  as  in  an 

(a)  See  Rules  and  Forms  for  use  under  the  Act  (Appendix  N). 
52  &  53  Vict.  c.  63. 
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action  commenced  in  the  county  court,  by  plaint  and 
summons  in  the  ordinary  way,  for  trial  by  the  judge 
without  a  jury.  The  rules  in  force  for  the  time  being 
applying  to  actions  shall,  with  the  necessary  modifica- 
tions, apply  to  such  arbitrations  (W.  C.  E.  27),  provided 
that  the  burden  of  proof  of  any  facts  which  are  not 
admitted  shall  be  the  same  whoever  the  party  may  be  by 
whom  the  request  for  arbitration  is  filed  (ib.  (2)). 

Where  any  matter  or  thing  is  not  specially  provided 
for  under  the  rules  the  same  procedure  shall  be  followed 
and  the  same  provisions  apply  as  far  as  practicable  as  in 
a  similar  matter  or  thing  under  the  County  Courts  Act, 
1888,  and  the  rules  made  thereunder,  (r.  80). 


The  Parties. 

"  The  Applicant." — The  party  making  application  for 
arbitration  under  the  Act  is  to  be  called  "  the  applicant " 
(W.  C.  E.  2(1)). 

The  applicant  who  institutes  the  proceedings  is 
generally  the  workman  or  the  dependants  of  the  work- 
man, but  this  is  not  necessarily  so,  for  the  employer  may 
institute  arbitration  proceedings.     See  ante,  p.  569. 

More  persons  than  one  may  be  joined  as  applicants  in 
one  arbitration  in  any  case  in  which  such  persons  might 
be  joined  in  one  action  as  plaintiffs  under  the  county 
court  rules.  See  W.  C.  E.  3.  If  there  is  a  legal  personal 
representative  of  the  deceased  workman,  the  application 
should  be  made  by  him ;  but  it  can  be  made  by  the 
dependants  themselves  (W.  C.  E.  4  (1) ). 

The  term  "  dependants  "  includes  persons  claiming  to 
be  dependants  (ib.  4  (3) ).  It  is  not  necessary  to  takeout 
administration  to  the  estate  of  a  deceased  workman  for 
the  purpose  alone  of  commencing  proceedings  to  recover 
compensation  under  the  Act.  In  Clatworthy  v.  Green, 
Limited  (c),  an  employer,  who  insisted  upon  this  course 
(c)  86  L.  T.  702 ;  18  T.  L.  E.  641 ;  4  W.  0.  0. 152. 
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being  adopted  when  there,  was  no  dispute  as  to  the 
compensation  payable,  was  held,  by  the  Court  of  Appeal, 
to  have  been  rightly  made  to  pay  the  costs  of  the 
proceedings. 

If  a  dispute  really  exists  as  to  who  are  the  dependants 
entitled  to  compensation,  it  may  be  that  the  employer 
would  be  justified  in  requiring  that  letters  of  administra- 
tion should  be  taken  out,  or  at  all  events  that  all  the 
persons  who  are,  or  may  claim  to  be  dependants,  should 
be  made  parties  in  the  arbitration  proceedings  (d)  (ib.  4 
(2)). 

When    the    Compensation     becomes    Yested. — The 

Irish  Court  of  Appeal  held  that  where  a  person 
solely  dependent  upon  the  earnings  of  a  deceased 
workman  died  before  compensation  proceedings  were 
commenced,  the  legal  personal  representative  of  such 
dependant  had  no  claim  to  institute  arbitration  proceed- 
ings under  the  Act.  The  ground  of  the  decision  was 
that  the  claim  of  a  "  dependant "  under  the  Workmen's 
Compensation  Act,  is  a  personal  claim,  and  dies  with  the 
person  (e).  In  this  case  the  question  whether,  if  arbitra- 
tion proceedings  had  been  commenced  they  would  have 
abated  in  consequence  of  the  death,  was  left  open 
(Darlington  v.  Boscoe,  ante,  p.  404).  This  question,  how- 
ever, has  now  been  settled  by  the  House  of  Lords,  and 
the  Irish  decision  declared  to  be  wrong  (United  Collieries, 
Limited  v.  Simpson  &  Hendry,  ante,  p.  405). 

Independent  Right  of  the  Dependants.— The  fact 
that  a  workman  has  received  compensation  before  his 
death,  does  not,  if  the  injury  results  in  death,  take  away 
the  claim  of  the  dependants  (/),  though  the  weekly  pay- 
ments and  any  lump  sum  paid  in  redemption  thereof 
must  be  deducted  (Sched.  1  (1)  (a)  (1),  ante,  p.  406). 

(d)  See  Pollok  v.  Workman,  2  F.  354. 

(e)  O'Donovam  v.  Cameron,  84  Ir.  L.  T.  (0.  A.)  116. 
(/)  O'Keefe  v.  Lovat,  18  T.  L.  B.  57  ;  4  W.  0.  CU09. 
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Where  a  claim  is  founded  upon  s.  4  of  the  Act,  the 
applicant  may,  at  his  option,  make  both  the  undertaker 
and  the  contractor  respondents  (W.  C.  R.  2  (2) ). 

The  forms  to  be  used  for  application  for  arbitration  in 
the  above  cases  are  Forms  1  and  2.     (See  Appendix  N.) 

The  personal  representative  can,  it  is  thought,  enter 
into  a  valid  compromise  in  the  interest  of  the  dependants, 
but  a  redemption  of  weekly  payments  is  subject  to  the 
approval  of  the  registrar  (Sched.  2  (9)  (d) ),  and  the  next 
friend  of  an  infant  dependant  (g)  may  make,  at  all  events, 
a  provisional  agreement  on  his  behalf  (h).  The  weekly 
payments  to  an  infant  or  person  under  legal  disability, 
may  be  ordered  to  be  paid  into  court  (Sched.  1  (7) ). 
Where  either  the  compensation  or  the  sum  to  be  paid 
for  redemption  of  weekly  payments  to  a  person  under 
disability  is  not  arrived  at  in  court,  the  registrar  may 
refuse  to  register  the  memorandum  of  agreement  if  he 
thinks  it  inadequate  or  improperly  obtained  (Sched.  2 
(9)  (d) ). 

The  Respondents. — All  other  parties  whose  presence 
is  necessary  to  enable  the  judge  or  arbitrator  to  make 
a  final  settlement  of  the  dispute  are  to  be  called  "the 
respondents  "  (W.  C.  R.  2  (1) ). 

Where  Compensation  Agreed.— Where  the  amount  of 
compensation  is  agreed  or  has  been  ascertained,  and  the 
only  question  is,  who  are  the  dependants,  or  what  is  the 
amount  which  each  is  to  receive,  similar  alternative 
courses  to  those  before  mentioned  may  be  adopted 
(W.  C.  R.  5  (1) ).  The  form  to  be  used  in  this  case  is 
Form  No.  3. 

If  the  employer  has  paid  the  compensation  he  need 
not  be  made  a  respondent,  but  if  it  is  wholly  or  in  part 
unpaid  he  must  be  (ib.  (2) ). 

(g)  See  Gow  v.  Henry,  2  P.  48. 

(h)  See  Rhodes  v.  Soothill  Colliery  Co.,  ante,  p.  402. 
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If  the  employer  pays  the  amount  of  the  compensation 
into  court,  no  further  proceedings  are  to  be  taken  against 
him  (ib.  (3) ) ;  the  registrar  must  give  notice  of  this  to  all 
the  parties  and  the  employer  is  not  to  be  liable  for  any 
costs  except  as  under  r.  18  (5)  (c),  i.e.  costs  properly 
incurred  before  payment  into  court  (ib.  (4) ).  See  Rhodes 
v.  Soothill  Colliery  Co.,  ante,  p.  402,  and  Clatworthy  v. 
Green  (i).  But  where  there  has  never  been  any  dispute, 
and  the  employee  makes  no  unreasonable  demands,  there 
is  apparently  no  power  to  order  him  to  pay  costs  at 
all. 

The  application  in  respect  of  the  compensation  payable 
for  medical  or  funeral  expenses  is  to  be  made  by  the 
personal  representative  of  the  deceased,  if  any,  or  the 
person  who  has  paid  such  expenses.  If  such  expenses 
have  been  paid  by  more  than  one  person  the  amount  is 
to  be  apportioned  (W.  C.  R.  6).  See  Beavan  v.  Crawshay 
Bros.,  ante,  p.  549. 

The  form  in  this  case  is  Form  No.  4. 

The  County  Court  Kules,  1903,  as  to  parties  suing  or 
defending  on  behalf  of  others  with  the  same  interest,  and 
as  to  persons  under  disability,  and  partners  suing  or 
being  sued  are  applied  to  arbitrations  under  this  Act 
before  the  county  court  judge  or  arbitrator  appointed  by 
him  (W.  C.  R.  7)  (j),  and  now  apparently  to  all  proceed- 
ings under  the  Act  no  matter  before  what  tribunal  they 
are  taken  (W.  C.  R.  1908,  7). 

Request  for  Arbitration. — An  application  for  the 
settlement  of  any  matter  by  arbitration  is  not  to  be 
made  unless  and  until  some  question  has  arisen  between 
the  parties,  and  such  question  has  not  been  settled  by 
agreement  (W.  C.  R.  8  (1) ). 

This  rule  is  inserted  in  consequence  of  the  decision  in 
Field  v.  Longden,  ante,  p.  566,  where  the  Court  of  Appeal 

(i)  86  L.  T.  702 ;  18  T.  L.  K.  641. 

(j)  These  rules  are  Order  III.,  rr.  7,  8,  and  rr.  9-13A,  and  16a. 
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held  that  an  arbitrator  had  no  jurisdiction  until  a  dispute 
exists  between  the  parties. 

Every  arbitration  under  the  Act  where  a  dispute  exists 
is  commenced  by  the  applicant  filing  with  the  registrar 
of  the  county  court  having  jurisdiction  to  entertain  it  a 
"  request  for  arbitration."  This  request  is  to  be  entered 
in  the  county  court  books  as  a  plaint,  and  is  to  have  a 
separate  number  in  the  special  register  before  named 
(W.  C.  R.  8  (2) ).  The  particulars  appended  to  such 
request  are  to  contain — 

(a)  A  concise  statement  of  the   circumstances  under 

which  the  application  is  made,  and  the  relief  or 
order  sought. 

(b)  The  date  of  service  of  the  notice  of  accident,  or  if 

not  served,  the  reason  for  such  omission, 
(o)  The  full  names  and  addresses  of  all  the  parties, 
and  of  the  solicitor  for  the  applicant,  if  any 
(W.  C.  E.  8  (3) )  See  the  various  appropriate 
forms  (W.  C.  F.  1—11). 
A  copy  of  the  notice  of  accident  is  to  be  appended  to 
the  particulars,  or,  if  this  cannot  be  done,  the  reason  for 
the  omission  must  be  given  (W.  C.  R.  9  (2) ).    A  copy 
of  the  particulars  must  be  left  with  the  registrar  for 
the  judge  or  arbitrator,   and  for  each   of  the  parties 
(W.  C.  R.  11). 

Where  the  employer,  on  whom  a  claim  for  compensa- 
tion has  been  made,  desires  arbitration,  he  must  file  a 
"request  for  arbitration,"  making  the  workman  or  the 
legal  personal  representative  of  the  workman  (if  any)  or 
the  dependants,  or  other  persons  claiming  compensation, 
the  respondents. 

The  particulars  to  be  appended  to  the  employer's 
request  are  to  contain — 

(a)  A  concise  statement  of    the  circumstances  under 

which  the  application  is  made. 
(e)  A  statement   whether    the    applicant   (employer) 
admits  or  denies  his  liability  to  pay  compensa- 
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tion  -wholly  or  partially,  and  if  he  denies  his 
liability,  the  grounds  and  extent  of  such  denial. 

(c)  A  statement  of  the  matters  he  wishes  to  have 

settled  by  arbitration. 

(d)  The  names  and  addresses  of  respondents  and  of 

applicant,  and  of  applicant's  solicitor  (if  any) 
(W.  C.  R.  10). 

The  Forum. — "  Any  matter  which  under  the  Act  or 
these  rules  is  to  be  done  in  a  county  court,  or  by  to  or 
before  the  judge  or  registrar  of  a  county  court,  shall  be 
done  in  the  county  court,  or  by  to  or  before  the  judge  or 
the  registrar  of  the  county  court. 

"  (i)  of  the  district  in  which  all  the  parties  concerned 

reside;  or, 
"(ii)  if    the    parties    concerned    reside    in    different 
districts, 
"  (a)  of  the  district  in  which  the  accident  out  of 

which  the  matter  arose  occurred,  or, 
"  (b)  in  the  case  of  any  such  workman  as  in  para- 
graph 1  of  rule  39  mentioned  [i.e.  workman 
suing  in  respect  of  industrial  disease],  of  the 
district    in    which    the  workman    was    last 
employed  in  the  employment  to  the  nature 
of  which  the  disease  was  due  "  (W.  C.  E.  73). 
As  to  the  court  in  which  a  seaman  may  sue,  see  post, 
p.  606. 

Holding  the  Arbitration. — If  the  arbitration  is  to  be 
held  before  the  judge  he  must  appoint  a  day  and  hour 
for  holding  it,  allowing  sufficient  time  for  the  request 
and  particulars  to  be  served  on  the  respondents,  at 
least  twenty  clear  days  before  the  day  so  appointed 
(W.  C.  E.  13  (1) ). 

He  must  hold  the  arbitration  at  the  court  house 
(ib.  (2) ),  unless  any  party  wishes  it  to  be  held  at  some 
other  place  in  the  district,  and  undertakes  to  pay  the 
expense  thus  occasioned  (W.  C.  E.  13  (3)  ). 
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Notice  of  Time  and  Place. — When  the  day,  time,  and 
place  for  holding  the  arbitration  is  fixed,  the  registrar  is 
to  give  written  notice  of  the  same  by  post  to  the  applicant 
(see  Forms  Nos.  12  and  13),  and  to  issue  copies  of  the 
request  and  particulars  under  the  seal  of  the  court  for 
services  on  the  respondents.  With  these  is  to  be  served 
notice  of  the  day,  time,  and  place  of  hearing  the  arbitra- 
tion, and  such  notice  must  state  that,  if  the  parties  do 
not  attend,  such  order  will  be  made  and  proceedings 
taken  as  the  judge  may  think  just  and  expedient 
(W.  C.  K.  14,  as  amended). 

If  Respondent  does  not  appear. — Scottish  Decision. 

— It  has  been  decided  in  the  Court  of  Session  that  a 
sheriff,  as  arbitrator  under  the  Workmen's  Compensation 
Act,  1897,  cannot  grant  a  decree  by  default.  He  may, 
having  given  notice  of  the  time  and  place  for  holding  the 
arbitration,  go  on  in  the  absence  of  one  of  the  parties,  for 
that  may  be  the  desire  of  the  party  absenting  himself. 
But  he  must  hear  evidence  and  make  his  award  upon  the 
evidence,  though  it  may  be  tendered  by  one  side  only  (fc). 

If  to  take  place  before  Arbitrator. — If  the  arbitra- 
tion is  to  take  place  before  the  arbitrator  appointed  by 
the  judge,  the  request  and  particulars  are  sent  to  him 
with  a  copy  of  his  appointment  in  writing,  by  the 
registrar,  and  the  procedure  continues  in  the  same  way 
as  when  the  judge  himself  acts  (W.  C.  R.  29 — 31).  The 
same  forms  of  notice,  Nos.  12  and  13,  are  used. 

If  after  the  day  fixed  for  the  holding  of  the  arbitration 
by  the  arbitrator,  the  parties  agree  upon  an  award,  the 
judge  may  make  the  award  so  agreed  upon  himself,  and 
the  registrar  shall  inform  the  arbitrator  that  the  matter 
is  settled  (W.  C.  R.  31  (2)  (a)). 

An  application  to  enforce,  or  for  staying  proceedings 
on  an  award  made  by  an  arbitrator  appointed  by  a  county 
court  judge,  shall  be  made  to  the  judge  (ib.  (b) ). 

(k)  United  Collieries  v.  Oavan,  2  P.  60;  37  So.  L.  R.  47. 
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Service  on  Respondents. — The  service  of  the  request 
and  particulars  upon  the  respondents,  twenty  clear  days 
before  the  day  fixed  for  the  arbitration,  may  be  effected 
in  any  of  the  ways  set  out  in  r.  15. 

Where  the  service  of  the  request  and  particulars  is  not 
effected  by  a  bailiff  of  the  court,  a  copy  of  the  document, 
with  the  date  and  mode  of  service  endorsed  thereon, 
shall,  within  three  days  of  service,  be  transmitted  or 
delivered  to  the  registrar  of  the  court  from  which  it 
issues.  If  no  answer  is  filed  by  the  respondents,  the 
applicant,  after  the  time  for  delivering  the  answer  has 
expired,  must  deliver  to  the  registrar  an  affidavit  of 
service  according  to  Form  37  in  Appendix  to  the  County 
Court  Rules,  with  such  variations  as  circumstances  may 
require  (W.  C.  R.  15  (4) ). 

Service    Out    of   the    Jurisdiction.— Service    of    the 

request  and  the  particulars  may  be  effected  out  of  the 
jurisdiction  by  registered  letter  in  the  same  way  as 
notice  of  injury  required  by  the  Act  is  allowed  to  be 
served  under  s.  2  (3)  and  (4)  of  the  Workmen's  Com- 
pensation Act,  1906  (W.  C.  R.  77).  See  when  employer 
resides  in  Scotland,  The  King  v.  Judge  Owen  and  Robert- 
son (ante,  p.  579),  and  remarks  of  Lord  Alvekstone  and 
Channell,  J.,  as  to  service. 

Answer  by  Respondents.— The  reply  by  the  re- 
spondents to  the  request  and  particulars  is  called  "  the 
answer"  (W.C.R.  17  (1)). 

An  answer  must  be  filed  ten  clear  days  at  least  before 
the  day  appointed  for  the  arbitration.  See  W.  C.  R. 
17  (1).  This  must  be  done  by  any  respondent  who 
wishes  either  to  disclaim  any  interest  in  the  subject- 
matter  of  the  arbitration,  or  objects  to  the  particulars 
as  inaccurate  or  incomplete,  or  wishes  to  bring  any  fact 
or  document  to  the  notice  of  the  judge  or  arbitrator, 
or  intends  to  rely  on  irregularity  in  the  service  of  the 
notice  of  accident,  or  that  the  claim  is  out  of  time,  or 

E.L.  2   Q 
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disputes,  wholly  or  in  part,  his  liability  to  pay  compensa- 
tion under  the  Act.  The  answer  must  set  out  concisely 
any  of  the  above  matters  which  such  respondent  wishes 
it  to  contain,  and  must  also  contain  his  name  and  address 
and  that  of  his  solicitor,  if  any  (ib.).  See  Form  of 
"  Answer,"  No.  14. 

Copies  must  be  Filed. — Copies  of  the  answer  must 
be  filed  for  the  judge,  the  applicant,  and  any  other 
respondents,  which  copies  are  to  be  sent  by  post  within 
twenty-four  hours  of  the  time  of  their  receipt  to  the 
parties  for  whom  they  are  intended  (W.  C.  E.  17  (2) ). 

If  no  answer  is  so  filed,  the  particulars  and  the 
liability  to  pay  compensation  are  to  be  taken  to  be 
admitted  (ib.  (3) ). 

In  the  case  of  non-compliance  with  this  rule,  and  if 
the  applicant  does  not  consent  at  the  arbitration  to 
permit  a  respondent  to  avail  himself  of  any  matter  of 
which  he  should,  pursuant  to  this  rule,  have  given  notice 
by  filing  an  answer,  the  judge  may  on  such  terms  as  he 
think  fit,  either  proceed  with  the  arbitration  and  allow 
the  respondent  to  avail  himself  of  such  matter,  or  adjourn 
the  arbitration  to  enable  the  respondent  to  file  such 
answer  (ib.  (4) ). 

In  Silvester  v.  Cude  (I),  a  claim  under  the  Act  of  1907, 
the  employer  had  not  filed  an  answer  to  the  particulars 
of  claim,  and  wished  at  the  trial  to  rely  upon  the  defence 
that  the  building  was  not  at  the  time  of  the  accident 
thirty  feet  high.  The  arbitrator  held  that  the  employer 
could  not  avail  himself  of  this  defence,  he  having  filed 
no  answer,  and  awarded  compensation,  holding  that  the 
building  was  thirty  feet  high.  In  the  Court  of  Appeal  it 
was  argued  that  the  arbitrator,  when  an  answer  was  not 
filed,  could  only  adopt  one  of  the  two  courses  set  out  in 
the  above  rule,  but  the  majority  of  the  court  (Williams, 
L.J.,  doubting)  was  of  opinion  that  although  each  of  the 

(l)  15  T.  L.  E.  434;  1  W.  C.  C.  120. 
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courses  prescribed  by  the  rule  was  open  to  the  arbitrator, 
he  was  not  bound  to  take  either.  The  reasoning  of 
Williams,  L.J.,  appears  to  furnish  the  more  correct 
interpretation  of  the  rule. 

The  same  procedure  is  to  be  adopted  where  the 
employer  has  filed  the  "  request  for  arbitration,"  and  it  is 
the  workman,  his  personal  representative,  or  dependants 
who  have  to  file  the  "  answer." 

In  such  a  case  a  respondent  who  fails  to  file  an  answer 
is  not  to  be  taken  as  admitting  the  truth  of  any  state- 
ment in  the  employer's  particulars  in  which  he  denies, 
wholly  or  partially,  his  liability  to  pay  compensation 
(W.  C.  E.  17  (5) ). 

Submission  to  Award,  or   Payment  into  Court. — If 

a  respondent  wishes  to  admit  his  liability  to  pay 
compensation  he  may,  at  any  time  before  the  day 
fixed  for  proceeding  with  the  arbitration,  file  a  notice 
stating — 

(a)  (where  the  claim  is  by  an  injured  workman)  that 

he   submits  to  an   award  for    payment   of   a 
weekly  sum ; 

(b)  (where  the  claim  is  on  behalf  of  dependants,  or 

persons  who  have  paid  the  medical  or  funeral 

expenses)  that  he  brings  into  court  such  sum 

of  money  as  he  considers  sufficient  to  cover  his 

liability  (W.  C.  E.  18  (1) ).     See  Form  for  this 

purpose,  No.  15. 

Notice  of  this  submission  or  payment  into  court  is  to 

be   sent   to  the  registrar  within  twenty-four  hours,  to 

the  applicant  and  the  other  respondents  (ib.  (2) ).     See 

appropriate  forms,  Nos.  16  and  17. 

When  Workman  accepts  Offer. — If  the  workman 
accepts  the  weekly  payment  offered,  he  must  give  written 
notice  of  such  acceptance  within  a  reasonable  time  before 
the  day  fixed  for  the  arbitration  {ib.  (3) ).  See  Form  of 
Acceptance,  No.  18, 
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When  Dependants  accept  Offer. — If  the  applicant  on 
behalf  of  the  dependants,  or  other  persons  entitled, 
agrees  to  accept  the  money  paid  into  court,  he  gives  a 
like  written  notice  of  acceptance  (W.  C.  K.  18  (4) ).  The 
same  Form  (No.  18)  is  applicable. 

Where  there  are  other  respondents  interested  in  the- 
amount  offered,  the  applicant  must  give  notice  of  his 
willingness  to  accept  the  sum  to  such  other  respondents, 
who  in  turn,  if  they  are  willing  to  accept  such  sum, 
must  give  notice  of  such  acceptance  to  the  registrar,  the 
applicant,  and  the  other  respondents  (ib.  (4) ). 

Where  all  Parties  accept  Offer. — Where  all  parties 
agree  to  accept  the  sum  offered  or  paid  into  court,  the 
judge  may,  either  in  or  out  of  court,  make  an  award  in 
the  terms  of  the  arrangement  so  entered  into  (ib.  (5) ), 
and  further  proceedings  against  the  employer  (except  a 
request  for  costs)  shall  be  stayed  (ib.  5  (b) ). 

If  all  parties  consent  as  to  the  apportionment  of  the 
compensation  the  judge  can  make  an  award  either  in  or 
out  of  court  (ib.  (5)  (b)  (i) ).  If  they  do  not  consent  the 
arbitration  proceeds,  but  only  as  between  such  parties 
(ib.  (5)  (b)  (ii)). 

Bequest  for  Costs. — If,  in  these  circumstances,  the 
applicant  or  any  respondent  wishes  to  apply  for  costs 
incurred  up  to  the  time  of  such  consent  given,  or  pay- 
ment into  court,  he  must  ask  for  such  costs  in  his  notice 
of  acceptance.  But  where  the  time  is  too  short  to  admit 
of  this  being  done,  then  the  application  may  be  made 
without  notice  (ib.  (5)  (d)).  See  County  Court  Kules, 
1903,  0.  IX.,  r.  13,  and  form.  The  judge  may  include 
such  costs  in  his  award,  and  may  specially  allow  any 
items  which  he  might  have  allowed  at  the  hearing,  had 
the  arbitration  been  proceeded  with  (ib.  (5)  (c) ). 

Where  a  party  has  not  given  notice  of  acceptance,  he 
may  yet  accept  the  weekly  payment  offered,  or  the  sum 
paid  into  court,  at  any  time  before  the  arbitration  is  com- 
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menced,  subject  to  having  to  pay  costs  incurred  through 
his  delay,  which  costs  may  be  set  off  against  any  costs 
due  to  him,  or  deducted  from  the  compensation  (ib.  (6) ). 
As  to  the  employer's  liability  for  costs  when  he  pays 
into  court  in  case  of  death  under  an  agreement  with  the 
parties  and  wishes  to  have  a  memorandum  of  such  agree- 
ment registered,  see  ante,  p.  402. 

Where  Parties  refuse  Offer  of  Compensation.— If  the 

parties  or  any  of  them  refuse  to  accept  the  offer  of  weekly 
payment  or  the  sum  paid  into  court,  the  arbitration  may 
proceed.  If,  however,  the  parties  so  refusing  do  not 
recover  more  than  the  employer  has  offered  to  pay,  or 
has  paid  into  court,  they  run  the  risk  of  having,  at  the 
judge's  discretion,  to  pay  not  only  the  costs  incurred  by 
the  employer  subsequently  to  his  offer  or  payment  into 
court,  but  the  costs  so  incurred  by  any  other  respondent 
who  has  given  notice  of  acceptance,  and  such  costs  may 
be  set  off  against  costs  due  to  the  parties  refusing  the 
offer  or  sum  paid  into  court,  or  deducted  from  their 
compensation  (ib.  (7) ). 

The  employer  may  now  in  the  case  of  an  injured  work- 
man, instead  of  filing  a  notice  that  he  submits  to  an 
award  for  the  payment  of  a  weekly  sum  file  a  notice  that 
he  submits  to  an  award  for  the  payment  of  a  lump  sum 
which  he  considers  sufficient  to  cover  his  liability  and 
may  pay  such  sum  of  money  into  court,  and  the  provisions 
of  r.  18  as  to  payments  into  court  are  to  apply  (ib.  (9) ) . 
Further,  he  may  now  pay  money  into  court  under  r.  18 
with  a  denial  of  liability  (ib.  (10) )  (m). 

Where  Respondent  Claims  Indemnity  from  Third 
Party. — Where  any  respondent  claims  indemnity  under 
ss.  4  or  6  of  the  Act  from  any  other  party,  such  party  is 
to  be  called  the  "  third  party." 

This  right  to  indemnity  may  arise  either  where  the 

(to)  Both  clauses  9  and  10  of  r.  18  are  new.  It  is  doubted  whether 
these  rules  are  not  ultra  vires. 
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Principal  has  contracted  for  the  doing  of  part  of  his 
work  (n),  and  a  claim  for  compensation  has  been  made 
against  him  in  respect  of  an  accident  to  the  contractor's 
workman  (s.  4),  or  where  a  claim  has  been  made  against 
him  by  one  of  his  own  workmen  who  has  been  injured 
by,  or  by  a  workman  of,  some  other  person  (s.  6). 

It  has  been  decided  in  Great  Northern  Bail.  Co.  v. 
Whitehead  (o)  that  this  indemnity,  under  s.  6,  includes 
the  costs  of  the  arbitration  proceedings. 

The  various  steps  to  be  taken  in  this  third-party 
procedure  are  regulated  by  W.  C.  K.  19 — 25,  Form  23. 

Award  against  Third  Party,  under  s.  6,  only  with  his 
Consent. — It  must  be  noticed  that  the  judge  has  no 
power  to  make  any  award  or  order  against  the  third 
party,  under  s.  6  of  the  Act,  except  with  his  consent 
(W.  C.  R.  24  (5) ),  though  under  s.  4  he  may  do  so.  The 
third  party,  under  s.  6,  may  prefer  to  have  the  question 
of  his  liability  determined  in  the  High  Court,  and  he  is 
entitled  to  have  it  so  tried.  See  Evans  v.  Cook  and  Lan- 
cashire and  Yorkshire  Rail.  Co.  (third  parties)  (p),  a  case 
under  s.  4  of  the  Act  of  1897. 

The  party  claiming  indemnity  must  file  a  notice  of 
such  claim  ten  clear  days  before  the  day  fixed  for  the 
arbitration.  See  Form  of  Notice,  No.  23.  This  is  sealed 
by  the  registrar  and  given,  together  with  a  copy  of 
the  applicant's  request  and  particulars,  and  the  notice 
of  the  time  and  place  of  holding  the  arbitration,  to  the 
respondent  for  service  upon  the  third  party  (W.  C.  R.  19). 

Third  Party  may  Appear  at  the  Arbitration The 

third  party  may  appear  before  or  at  the  time  of  the  hold- 
ing of  the  arbitration,  and  may  with  the  judge's  consent 
himself  resist  the  claim  of  the  applicant,  or  take  such 
part  in  the  arbitration  proceedings  as  the  judge  may 

(n)  See  as  to  meaning  of  s.  4,  ante,  pp.  417 — 421. 

(o)  18  T.  L.  B.  816. 

(p)  [1905]  1  K.  B.  53  ;  74  L.  J.  K.  B.  95 ;  92  L.  T.  43 ;  21 T.  L.  B.  42. 
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think  right  (W.  C.  B.  20,  24  (3) ).  If  he  appears  to 
resist  the  claim,  or  takes  part  in  the  arbitration,  the  judge 
may  order  him  to  pay  the  costs  (W.  C.  E.  20—23). 

If  the  proceedings  are  under  s.  6  of  the  Act,  the  judge 
has,  in  the  absence  of  consent,  only  the  power  to  make  an 
order  that  the  third  party  shall  not  be  entitled  in  any  future 
proceedings  between  the  respondent  and  himself  to  dis- 
pute the  validity  of  the  award  between  the  applicant  and 
respondent,  as  to  any  matter  which  the  judge  has  juris- 
diction to  decide  (W.  C.  E.  24  (5) ). 

Where  the  Third  Party,  under  s.  6,  consents  that  his 
Liability  shall  be  Tried— Where  the  award  is  in  favour 
of  the  applicant,  the  third  party  may  admit  his  liability 
to  indemnify  the  respondent.  In  this  case  the  judge 
may,  by  consent,  make  an  award  in  favour  of  the 
respondent  against  the  third  party,  but  execution  is  not 
to  issue  without  leave  on  such  an  award  .until  after  satis- 
faction by  the  respondent  of  the  award  made  against  him 
(W.  G.  E.  24  (6)). 

The  judge  may,  on  application  for  directions,  by 
consent,  order  that  the  liability  of  the  third  party  to 
indemnify  the  respondent  be  settled  by  arbitration 
between  them,  after  the  arbitration  between  the  applicant 
and  respondent  is  settled,  and  may  :in  such  case  make 
such  award  for  or  against  either  party  as  the  nature  of 
the  case  may  require  (ib).  He  may  likewise  decide  all 
questions  of  costs  between  them  (ib). 

Where  Respondent  Claims  Indemnity  against  Another 
Respondent. — If  one  respondent  claims  indemnity  from 
another  respondent  the  procedure  is  to  be  the  same 
as  though  such  other  respondent  was  a  third  party 
(W.  C.  E.  26  (1) ). 

This  may  happen  where  the  applicant  has  claimed 
compensation  under  s.  4  of  the  Act  from  the  Principal 
and  the  contractor,  and  has  made  them  both  responsible. 
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Nothing  contained  in  the  rules  is  to  prejudice  the  rights 
of  the  applicant  against  any  respondent  (W.  C.  R  26  (2) ). 
An  applicant  may  join  two  or  more  respondents  in  his 
"  request  for  arbitration  "  and  claim  against  them  alter- 
natively. But  see  (in  Scotland)  Herd  v.  Summers  (q).  In 
such  a  case  it  is  thought  the  arbitrator  may,  if  he  thinks 
fit,  order  an  unsuccessful  respondent  to  pay  not  only  the 
costs  of  the  applicant  but  the  costs  of  the  successful 
respondent  also.  See  Sanderson  v.  Blythe  Theatre  Co.  (»•)  ; 
Bullock  v.  London  General  Omnibus  Co. ;  and  Trollope  (s) 
Morrison  v.  Waters  d  Co.  (t)  See  Silvester  v.  Cude,  ante, 
p.  594. 

Award  against  Contractor  without  his  Consent. — In 

a  case  under  s.  4  of  the  Act,  if  an  award  is  made  against 
the  Principal,  the  contractor,  who  is  joined  as  respondent 
under  s.  4,  may  have  an  award  made  against  him  to 
indemnify  the  undertaker,  even  though  he  may  not  con- 
sent to  give  the  judge  jurisdiction  (W.  C.  K.  22). 

In  the  case  of  Appleby  v.  Horseley  Company,  Limited, 
and  Lovatt  v.  The  Same  (u),  the  applicant  claiming  com- 
pensation under  the  Act  had  made  both  the  undertaker 
(Lovatt)  and  the  contractor  (the  Horseley  Company) 
respondents  in  the  proceedings.  An  award  was  made 
by  the  county  court  judge  against  both  respondents. 
Indemnity  was  then  claimed  by  the  undertaker  against 
the  contractor,  who  objected  to  the  county  court  judge 
entertaining  the  question,  on  the  ground  that  notice 
claiming  indemnity  under  r.  19  of  the  W.  C.  K.  of  1897 
had  not  been  given  to  him.  The  county  court  judge  was 
of  opinion  that  having  both  parties  before  him,  and 
having  jurisdiction  under  r.  22  to  make  the  order  without 

(2)  7  P.  870 ;  42  So.  L.  E.  665. 
(V)  72  L.J.  K.  B.  761. 

(s)  [1907]  1  K.  B.  264 ;  22  T.  L.  E.  244 ;  23  T.  L.  E.  62. 
(t)   43  So.  L.  E.  646. 

(u)  [1899]  2  Q.  B.  521 ;  68  L.  J.  Q.  B.  894 ;  80  L.  T.  885  ;  15  T.  L.  B. 
410. 
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the  consent  of  the  contractor,  the  notice  of  indemnity 
was  not  necessary. 

On  appeal,  the  Court  of  Appeal  decided  that,  notwith- 
standing r.  22  of  the  W.  C.  E.  of  1897,  the  same  notice 
was  necessary  as  was  required  where  the  contractor 
was  brought  in  as  a  third  party.  The  appeal  was 
consequently  allowed. 

Calling  on  the  Medical  Referee  to  Report.— Medical 

referees  are  appointed  by  the  Secretary  of  State  for  the 
purposes  of  the  Act  under  s.  10  (1).  The  sanction  of 
the  Treasury  is  necessary,  for  the  remuneration  of  such 
medical  referees  is  generally  defrayed  out  of  public 
moneys. 

No  medical  referee  can  act  in  a  case  in  which  he  is 
interested  (ib.). 

As  to  the  medical  referees  appointed  under  s.  8  (1)  (f) 
for  the  purposes  of  the  provisions  as  to  industrial  disease, 
see  ante,  pp.  329 — 337. 

As  to  the  parties  themselves  agreeing  to  refer  a 
question  regarding  a  workman's  condition  or  fitness  for 
employment,  or  a  question  whether,  or  to  what  extent, 
a  workman's  incapacity  was  due  to  the  accident,  see  ante, 
pp.  474,  475. 

Any  judge  of  county  courts,  and  apparently  any 
arbitrator  appointed  by  a  judge  of  county  courts  (Sched. 
2  (3) ),  may  summon  a  medical  referee  to  sit  with  him  as 
assessor  (Sched.  2  (5) ).  Any  committee,  arbitrator  or 
judge  may  (subject  to  regulations  made  by  the  Secretary 
of  State  and  the  Treasury  (w) )  submit  to  a  medical  referee 
for  report  any  matter  which  seems  material  to  any 
question  arising  in  the  arbitration  (Sched.  2  (15) ). 

This  report  must  not  be  confused  with  the  certificate 
of  the  medical  referee  given  under  s.  15  of  the  First 
Schedule.  The  certificate  in  this  last  case  is  made 
conclusive  evidence  of  the  matters  to  which  it  certifies, 

(w)  See  these  Rules  and  Regulations,  Appendix  0. 
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whilst  the  report  under  s.  15  of  the  Second  Schedule  is 
not  conclusive,  but  only  evidence  for  the  assistance  of  the 
judge  (x). 

In  the  case  of  Francis  Morton  &  Co.,  Limited  v. 
Woodward  (y)  the  question  of  the  effect  of  a  report  of 
a  medical  referee  to  the  county  court  judge,  under  the 
corresponding  section  of  the  Act  of  1897,  was  considered. 
From  some  of  the  dicta  appearing  in  the  judgments  it 
would  seem  that  the  court  treated  the  report  as  con- 
clusive evidence  of  the  workman's  condition,  but  the 
question  of  its  conclusiveness  was  not  very  material, 
as  the  case  chiefly  involved  an  entirely  different  point. 
See  post,  p.  631.  It  is  certainly  open  to  a  judge  or 
arbitrator  to  act  upon  the  medical  report,  and  to  treat  it 
as  conclusive,  though  he  is  not  bound  to  do  so. 

The  rules  provide  that  any  party  who  desires  the 
presence  of  a  medical  referee  to  sit  with  the  judge  at  the 
arbitration  may  file  an  application  asking  the  judge  to 
summon  a  medical  referee.  The  application  must  be 
made  eight  clear  days  before  the  day  fixed  for  the 
arbitration.  The  judge  is  not  compelled  to  grant  the 
application.  For  procedure  see  W.  C.  K.  52,  Forms  45, 
46,  47. 

The  rules  also  provide  that  where  a  judge  submits  to 
a  medical  referee  ,any  matter  which  seems  material  to 
any  question  arising  in  an  arbitration,  he  may  (subject 
to  prescribed  regulations  made  by  the  Secretary  of 
State  and  the  Treasury)  order  the  injured  workman  to 
submit  himself  for  examination  by  such  medical  referee 
(W.  C.  R.  53  (2) ).  See  Rules  as  to  Medical  Referees, 
Appendix  0. 

Though  a  committee  or  private  arbitrator  may  submit 

(%)  The  report  is  not,  in  the  strict  sense  of  the  word,  evidence  at  all, 
though  it  seems  to  he  treated  as  such  in  the  Act.  It  is  a  report  for  the 
private  guidance  of  the  arbitrator,  and,  it  is  thought,  need  not  he  shown 
to  the  parties,  nor  have  the  parties  any  right  to  test  the  report  by  cross- 
examination.    See  Bowden  v.  Barrow  Bros.,  3  W.  C.  0.,  p.  215. 

(y)  [1902]  2  K.  B.  276 ;  71  L.  J.  K.  B.  736 ;  86  L.  T.  878. 
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a  matter  for  report  to  a  medical  referee,  they  appear  to 
have  no  power  to  order  the  injured  workman  to  submit 
himself  for  examination. 


Scottish  Decision. — In  Ferrier  v.  Gourlay  Bros,  (z) 
the  certificate  of  a  medical  referee  under  clause  13  of  the 
Second  Schedule  to  the  Act  of  1897  was  held,  by  the 
Court  of  Session,  to  be  conclusive  evidence  of  the  work- 
man's condition  at  the  time  of  the  report  (a). 

In  Doivcls  v.  Bennie  &  Sons  (b)  the  Court  of  Session 
expressly  decided  that  a  report  made  by  a  medical  referee 
in  a  matter  submitted  to  him  by  an  arbitrator  was  not 
to  be  taken  by  the  arbitrator  as  conclusive  or  final,  but 
was  to  be  considered  with  the  other  evidence  produced  or 
tendered. 

Right  of  Advocates  at  the  Arbitration. — Any  party 
to  an  arbitration  (c)  under  the  Act  may  appear,  as  of 
right,  either — 

(a)  In  person. 

(b)  By  counsel. 

(c)  By  solicitor  (d). 

By  leave  of  the  judge  or  arbitrator  any  party  may  also 
appear  by— 

(a)  A  member  of  his  family ; 

(b)  A  person  in  his  permanent   and  exclusive   em- 

ployment ; 

(c)  In  the  case  of  a   corporation — by   any  director, 

(z)  4  F.  -711. 

(a)  See  also  McAvam  v.  Boast  Spmmmg  Co.,  3  P.  1048 ;  38  So.  L.  E. 
772. 

(6)  5  P.  268  ;  40  Sc.  L.  B.  239. 

(c)  Whether  the  arbitration  is  before  a  committee,  or  an  agreed 
arbitrator,  or  before  a  judge,  or  an  arbitrator  appointed  by  a  judge  (see 
Eule  31  (1)  (new)  ). 

(d)  The  solicitor  must  be  one  who  would  be  entitled  to  appear  as 
advocate  for  a  party  in  a  county  court  action.  This  must  be  the  solicitor 
acting  generally  in  the  matter,  but  not  a  solicitor  retained  as  an  advocate 
by  the  solicitor  so  acting  (County  Courts  Act,  1888,  s,  72). 
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secretary,  or  officer,  or  person  in  the  per- 
manent and  exclusive  employment  of  the 
corporation ; 
d)  An  officer  or  member  of  a  society,  or  body  of 
persons,  of  which  such  party  is  a  member,  or 
with  which  he  is  connected ;  or,  when  death 
results  from  the  injury,  by  any  officer  or  member  of 
any  society  or  other  body. of  persons  of  which  the 
deceased  workman  was  a  member,  or  with  which  he 
was  connected.  (The  words  in  italics  are  new.) 
(e)  Under  special  circumstances  by  any  other  person 

(W.  C.  E.  33  (1) ). 
Only  the  solicitor,  however,  is  entitled  to  recover  costs 
in  respect  of  his  own  advocacy  or  in  respect  of  the 
employment  of  counsel  (ib.  (2) ). 

The  other  parties  to  whom  the  right  of  advocacy  is 
given  may  receive  travelling  expenses,  and  (in  the  case 
of  a  workman  or  member  of  his  family)  an  allowance  for 
time,  if  permitted  by  the  judge  or  arbitrator  (W.  C.  E. 
33  (2) ). 

Stay  of  Proceedings.— Where  several  requests  for 
arbitration  are  filed  by  different  applicants  in  the  same 
court,  arising  out  of  the  same  circumstances  against  the 
same  respondent,  such  respondent  may — on  filing  an 
undertaking  to  be  bound  so  far  as  respects  his  liability 
to  pay  compensation — have  a  test  arbitration,  and  may 
then  have  the  proceedings  in  the  other  pending  arbitra- 
tions stayed  (W.  C.  E.  16). 

The  procedure  in  these  circumstances  is  to  be  regu- 
lated by  the  County  Court  Eules,  1903,  0.  VIII.,  rr. 
2—6  (ib.). 

Duty  of  Judge  as  to  taking  Notes.— The  judge, 
whether  hearing  an  arbitration  or  special  case,  is  required 
to  take  a  note  of  any  point  of  law  raised,  and  of  the 
facts  in  relation  thereto,  and  of  his  decision  thereon, 
and  of  his  decision  in  the  arbitration  or  on  the  special 
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case.  Any  party  can  obtain  a  copy  of  this  note,  signed 
by  the  judge,  at  his  own  expense,  whether  notice  of 
appeal  from  such  decision  has  or  has  not  been  served 
(W.  C.  E.  34).  See  ss.  120,  121  of  County  Courts  Act, 
1888. 

In .  giving  judgment  in  a  case  of  Brine  v.  Cory  (e) , 
the  late  Master  of  the  Bolls  (Collins,  M.R.)  expressed 
his  opinion  strongly  to  the  effect,  that  a  judge  or  arbitrator 
should  always  take  a  note  of  the  evidence  in  all  cases 
under  the  Workmen's  Compensation  Act. 

Transfer  of  Arbitration  Proceedings. — If  the  judge 
is  satisfied  by  any  party  to  an  arbitration  that  the 
matter  can  be  more  conveniently  proceeded  with  in 
another  court  in  England,  Scotland  or  Ireland,  he  may 
order  it  to  be  transferred  to  such  other  court  (W.  C.  R. 
75).  The  provisions  of  the  County  Court  Rules,  0.  VIII., 
r.  9,  are  to  apply  to  such  transfer  or  application  for 
transfer. 

A  similar  rule  has  been  framed  under  paragraph  6 
of  Sched.  1,  for  the  transfer  of  money  paid  into  court 
from  one  court  to  another,  whether  the  courts  are  situate 
within  the  same  part  of  the  United  Kingdom  or  not 
(W.  C.  R.  76). 

The  Award. — The  award  of  the  judge  on  any  arbitra- 
tion shall  be  prepared  and  settled  by  the  registrar, 
signed  by  the  judge,  and  shall  be  sealed,  filed  and 
served  on  all  persons  affected  thereby,  in  accordance 
with  r.  7  of  0.  XXIII.,  and  shall  be  enforceable  in  the 
same  manner  as  a  judgment  or  order  of  the  court 
(W.  C.  R.  28(1)). 

Thus  it  may  be  enforced  not  only  by  execution,  but 
by  judgment  summons  (see  r.  68,  Form  66),  equitable 
execution,  etc.  (r.  69),  but  (probably)  not  by  action  on  the 
award. 

(e)  Times,  May  5th,  1905. 


606    The  Wobkmen's  Compensation  Act,  1906. 

Clerical  errors  or  accidental  omissions  may  be  corrected 
by  the  judge  at  any  time  (ib.  (2) ).  The  arbitrator  having 
once  made  his  award  is  functus  officio,  and  cannot  re- 
consider it  on  the  same  facts  or  grant  a  new  trial 
(Mountain  v.  Parr,  ante,  p.  580). 

For  precedents  of  the  award,  see  Form  24. 

All  that  we  have  said  as  to  procedure  before  the  judge 
will  apply  to  the  arbitrator  appointed  by  the  judge,  except 
where  otherwise  stated. 

Special  Procedure  which  Applies  to  Seamen. — The 

special  provisions  of  the  Act  relating  to  masters,  seamen 
and  apprentices  to  the  sea  service,  and  apprentices  to 
the  sea-fishing  service,  and  the  manner  and  form  in 
which  notice  of  injury  must  be  given,  and  the  claim  for 
compensation  made,  have  already  been  dealt  with,  ante, 
pp.  293— 806. 

There  remains  to  be  considered  the  forum  in  which  the 
proceedings  may  be  taken,  and  the  provisions  and  rules 
as  to  detention  of  ships,  when  it  is  alleged  that  the  owners 
are  liable  to  pay  compensation. 

By  the  W.  C.  K.  73  (c),  all  such  proceedings  may,  if 
the  accident  out  of  which  the  matter  arose  occurred  at 
sea,  be  taken — 

(1)  Before  the  judge  or  registrar  of  the  county  court 

of  the  district  in  which  the  ship  shall  be  when 
the  matter  is  to  be  done,  or 

(2)  Of  the  district  comprising  the  port  of  registry  of 

the  ship ;  or 

(3)  Of    the   district    in  which  the  workman  or  the 

dependants  of  the  workman  by  whom  or  on 
whose  behalf  the  matter  is  to  be  done,  or  some 
or  one  of  them  reside,  or  resides,  without  pre- 
judice to  transfer  as  provided  by  the  rules. 
It  will  be  observed  that  the  rule  assumes  the  accident 
to  a  seaman  to  have  occurred  at  sea.    But  the  accident 
may  occur  when  the  seaman  is  ashore  on  the  service  of 


Pboceduee  in  an  Arbitration.  607 

the  ship  on  foreign  land.  It  is  believed  that  in  such  a 
case  the  seaman  does  not  lose  his  right  to  compensation. 
The  nexus  between  himself  and  his  ship  will,  it  is  thought, 
not  be  broken  by  a  merely  temporary  absence,  and  he 
may  still  be  regarded  as  a  seaman  engaged  in  the  service 
of  the  ship  though ,  his  duty  may  have  taken  him  tem- 
porarily ashore  in  a  foreign  country. 

Detention  of  Ships.— The  Act  itself  (s.  11)  gives  power 
to  a  judge  of  any  court  of  record  (/)  to  detain  a  ship 
found  in  any  port  of  England  or  Ireland  or  within  three 
miles  of  the  coast,  where  compensation  under  the  Act  is 
claimed  from  the  owners  of  the  ship  who  do  not  reside 
in  the  United  Kingdom,  and,  where  the  judge  thinks  the 
owners  are  probably  liable  to  pay  such  compensation. 

The  detention  may  last  until  either  the  compensation 
is  paid,  or  security  given  for  such  compensation  and  costs 
as  may  be  awarded. 

In  such  a  proceeding  the  person  giving  security  is  to 
be  made  defendant,  and  the  order  of  the  judge  is  to  be 
conclusive  evidence  of  the  liability  of  the  defendant  to 
the  proceeding  (ib.  (2) ). 

Section  692  of  the  Merchant  Shipping  Act,  1894,  is  to 
apply  (ib.  (3) ).  If  the  owner  of  a  ship  is  a  corporation  it 
shall  be  deemed  to  reside  in  the  United  Kingdom  if  it  has 
an  office  in  the  United  Kingdom  at  which  service  of  writs 
can  be  effected. 

By  the  Workmen's  Compensation  Eules  (r.  37)  such 
an  application  for  detention  of  a  ship  made  to  a  county 
court  judge  is  to  be  made  in  accordance  with  the  rules 
under  the  Shipowners'  Negligence  (Eemedies)  Act,  1905  (g) 
(5  Edw.  7,  c.  10),  and  subject  to  any  such  rules,  in  accord- 
ance with  the  provisions  of  r.  37. 

Such  an  application  may  be  ex  parte,  in  or  out  of 
court,  supported  by  affidavit  or  other  evidence  satisfying 

(/)  A  county  court  is  a  court  of  record. 
(g)  See  this  statute,  Appendix  T. 
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the  judge  as  to  the  grounds  on  which  it  is  made  (r.  37  (2) ). 
See  Form  No.  26.  The  judge  may  before  granting  the 
application  require  the  applicant  to  give  an  undertaking 
as  to  damages  (ib.  (3),  Form  27).  An  order  for  detention 
is  to  specify  the  amount  for  which  security  is  to  be  given, 
and  is  to  be  according  to  form  (Form  28),  and  issued  in 
triplicate :  one  copy  for  the  applicant,  another  to  be 
retained  by  the  officer  serving  the  order,  and  the  third 
to  be  delivered  by  him  to  the  person  apparently  in  charge 
of  the  ship,  or,  if  there  is  no  such  person,  to  be  nailed  or 
affixed  to  the  mast  of  the  ship  (ib.  (5) ). 

The  rule  also  provides  for  the  rescission  of  such  an 
order,  the  manner  of  giving  security,  and  the  mode  of 
release  (ib.  (6),  (7),  (8)). 

Although  an  application  for  detention  may  be  made 
ex  parte,  if  the  applicant  knows  the  name  and  address 
of  an  agent  in  England  authorised  to  act  for  the  owners, 
or  of  a  solicitor  in  England  authorised  to  act  for  the 
owners,  agent,  master,  or  consignee,  he  must  give  such 
agent  or  solicitor  such  notice  as  may  be  practicable  by 
post,  telegram,  or  otherwise  of  the  time  and  place  at 
which  the  application  is  intended  to  be  made  (ib.  (9)  (b), 
Form  30). 

If  such  a  solicitor  represents  that  he  is  so  authorised, 
and  signs  an  undertaking  according  to  the  form  provided 
(Form  30a)  to  give  security,  the  judge  may,  on  the  under- 
taking being  filed,  either  refuse  to  make  the  order,  or 
rescind  it  if  made  but  not  executed,  or  give  an  order 
of  release  if  the  detention  order  has  been  executed 
(W.  C.  E.  37  (9)  (c) ). 

A  solicitor  who  fails  to  give  security  according  to  his 
undertaking  is  to  be  liable  to  attachment  (ib.  (e) ). 

When  proceedings  are  taken  against  the  persons 
giving  the  security,  either  under  the  Act  and  Rules  or 
under  the  Shipowners'  Negligence  (Remedies)  Act,  1905, 
the  proceedings  may  be  commenced 

(i)  In  the  county  court  where  all  the  parties  reside. 
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(ii)  If  they  reside  in  different  districts. 

(a)  In  the  court  in  which  the  accident  occurred ;  or 

(b)  If  the  accident  occurred  at  sea, 

(1)  In  the  court  of  the  district  in  which  the  vessel 

is  or  was  detained,  or  in  which  the  order 
for  detention  was  made  or  applied  for ;  or 

(2)  In  the  court  of  the  district  in  which  the  work- 

man or  his  dependants  or  some  or  one  of 
them  reside,  or  resides,  without  prejudice 
to  power  of  transfer  (W.  C.  E.  73  (3) ). 

The  requests  and  particulars  are  to  state  the  circum- 
stances under  which  the  persons  giving  security  are  made 
respondents  (W.  C.  R.  37  (10) ). 

"Where  proceedings  are  commenced  in  any  part  of  the 
United  Kingdom  other  than  that  in  which  the  detention 
order  was  made,  provision  is  made  for  the  transfer  of 
the  documents  or  money  paid  as  security  to  such  other 
court  (ib.  (11) ). 

The  costs  of  the  detention  order  may  be  allowed  in  the 
subsequent  arbitration  proceedings  (ib.  (12) ). 

The  application  may  be  made  to  the  judge  of  any 
court  (W.  C.  R.  73  (2) ). 

Where  Employer  Desires  Detention  of  a  Ship. — Rules 
have  been  made  regulating  the  procedure  to  be  used  when 
a  shipowner  who  has  paid  compensation,  or  against  whom 
a  claim  for  compensation  has  been  made,  desires  deten- 
tion of  a  ship  which  is  alleged  to  have  caused  the  injury, 
and  from  the  owners  of  which  he  desires  to  obtain 
indemnity  under  s.  6  of  the  Act  (W.  C.  R.  38). 

There  is  no  express  power  given  in  the  Workmen's 
Compensation  Act,  1906,  to  order  detention  of  a  ship 
under  these  circumstances.  The  application  in  such 
a  case  is  made  under  the  Shipowners'  Negligence 
(Remedies)  Act,  1905,  and  subject  to  the  rules  in  force 
under  that  Act. 

It  seems  to  the  author  somewhat  doubtful  whether  this 

e.l.  2  R 
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is  quite  one  of  the  cases  where  the  last-named  Act  applies. 
The  Act  gives  power  to  any  judge  of  a  court  of  record  to 
detain  the  ship  where  the  owners  are  liable  to  pay  damages 
for  personal  injury  caused  by  the  ship  or  its  officers. 

Such  a  detention  as  is  provided  for  in  the  rules, 
although  it  arises  out  of  a  liability  to  pay  damages  to 
an  injured  seaman,  is  really  a  detention  in  respect  of  a 
statutory  liability  to  pay  indemnity  to  a  person  who  has 
paid  compensation,  which  is  not  quite  the  same  thing  as 
a  liability  to  pay  damages. 

The  Workmen's  Compensation  Rule  referred  to  (r.  38) 
provides  for  the  application  being  made  in  the  same  way 
as  application  made  in  the  general  way  under  r.  37,  but 
provides  special  forms  (W.  C.  P.  31,  32,  33). 

The  rules  also  provide  that  where  compensation  is 
claimed  against  the  employer  he  may,  having  obtained 
security  by  this  form  of  procedure,  bring  the  person 
giving  such  security  into  the  arbitration  proceedings  as 
a  third  party  (r.  38  (ii) ).  Where  the  proceedings  against 
the  employer  are  taken  in  any  court  other  than  that  in 
which  the  order  for  detention  was  made  or  applied  for, 
the  proceedings  with  reference  to  the  detention  are  to  be 
sent  to  such  other  court  in  the  same  way  as  in  an 
ordinary  case  of  detention  of  a  ship  (ib.  (hi) ). 

The  question  of  the  liability  of  the  shipowners  from 
whom  the  indemnity  is  claimed  can  then  be  settled  under 
r.  24  (ib.  (iii) ),  but  it  must  be  observed  that  such  liability 
can  only  be  determined  in  the  arbitration  proceedings, 
where  the  shipowner  from  whom  indemnity  is  claimed 
consents  to  this  being  done,  and  this  is  so  even  though  he 
has  been  brought  into  the  proceedings  as  a  third  party. 

The  application  may  be  made  to  the  judge  of  any 
court  (W.  C.  R.  73  (2) ). 

Special  Procedure  in  Case  of  Industrial  Disease. — As 

to  special  provisions  and  procedure  in  case  of  industrial 
disease,  see  ante,  pp.  329 — 337. 
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Special  Procedure  where  Crown  is  a  Party. — Where  a 
claim  is  brought  against  the  Crown  by  a  person  employed 
in  the  private  service  of  the  Crown,  the  head  of  the 
department  of  the  Royal  household  in  which  he  was 
employed  at  the  time  of  the  accident  is  to  be  deemed  to 
be  the  employer  (s.  9  (1) ). 

The  claim  in  such  a  case  is  to  be  brought  against  the 
head  of  the  department  by  in  or  under  which  the 
workman  was  employed,  or,  where  the  department  is 
administered  by  a  board,  or  by  commissioners,  the  claim 
can  be  made  against  such  board  or  commissioners.  Such 
party  is  to  be  described  under  his  or  their  official  title  as 
representing  the  Crown  (W.  C.  E.  79  (1) ).  In  any  such 
case  all  proceedings,  documents,  or  notices  to  be  served 
on  the  head  of  the  department,  or  on  the  board  or  com- 
missioners, may  be  served  on  the  permanent  secretary  to 
the  department,  subject  to  the  general  rule  as  to  service 
on  parties  acting  by  solicitors  (ib.  (2)  ). 

The  procedure  where  not  i  provided  for  is  to  follow  the 
procedure  laid  down  in  the  County  Courts  Act,  1888,  and 
the  Eules  made  thereunder  (W.  C.  E.  80). 
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CHAPTER  XII. 


PBOCEEDINGS  ON  FILING  MEMOBANDUM  AND 
SUBSEQUENT  TO  AWABD,  AND  ENFOBCE- 
MENT  OF  AWABD. 

Even  after  the  award  is  made  the  judge,  and  in  a  less 
degree  the  arbitrator  appointed  by  the  judge,  may  still 
exercise  jurisdiction  in  the  arbitration,  in  matters  con- 
nected with  the  enforcement  of  the  award,  the  suspension 
of  payments  under  it,  protection  of  funds  available  for 
its  payment,  and  costs  incurred  in  obtaining  it,  though 
the  award  itself  once  made  is  final.  There  is  no  power  in 
the  arbitrator  to  grant  a  new  arbitration  when  there  has 
been  no  change  in  the  circumstances  of  the  case,  and  the 
award  cannot  be  impeached  upon  the  ground  that  facts 
were  taken  as  admitted  at  the  hearing  which  ought  to 
have  been  contested  (a)^ 

Filing  Award  or  Memorandum.— Section  9  of  Sched. 
2  enacts  that,  "Where  the  amount  of  compensation 
under  this  Act  has  been  ascertained,  or  any  weekly  pay- 
ment varied,  or  any  other  matter  decided  under  this  Act, 
either  by  a  committee  or  by  an  arbitrator  or  by  agree- 
ment, a  memorandum  thereof  shall  be  sent,  in  manner 
prescribed  by  rules  of  court,  by  the  committee  or 
arbitrator,  or  by  any  party  interested,  to  the  registrar 
of  the  county  court  who  shall,  subject   to  such  rules, 

(a)  Orossfleld  &  Sons  v.  Tanian,  [1900]  2  Q.  B.  629;  16  T.  L.  E.  476. 
But  see  Sharman  v.  SolUday  and  Greenwood,  [1904]  2  K.  B.  285  ;  73 
L.  J.  K.  B.  176 ;  90  L.  T.  46 ;  20  T.  L.  B.  135.  Consult  now  Mead 
v.  Lockhart,  Limited,  2  Butterworths'  O.  C.  398,  and  The  Thrawmere 
Bay  Development  Co.,  Limited  v.  Brennan,  2  Butterworths'  C.  0.  403, 
post,  p.  630. 


Filing  Award,  ok  Memorandum.  613 

on  being  satisfied  as  to  its  genuineness,  record  such 
memorandum  in  a  special  register  without  fee,  and 
thereupon  the  memorandum  shall  for  all  purposes  be 
enforceable  as  a  county  court  judgment." 

This   clause  is  subject  to  provisions  and  safeguards 
which  may  be  summarised  as  follows  : 

(a)  It  is  not  to  be  recorded  until  seven  days  after  the 

despatch  of  notice  to  the  parties  interested. 

(b)  If  the  employer  objects,  and  proves  that  the  work- 

man has  returned  to  work  and  is  earning  the 
same  wages  as  before  the  accident,  the  memo- 
randum is  only  to  be  recorded,  if  at  all,  on  such 
terms  as  the  judge  thinks  just. 

(c)  The  judge  may  rectify  the  register  at  any  time. 

(d)  The  registrar  may  refuse   to  register  the  memo- 

randum where  it  purports  to  settle  by  agreement 
either  the  sum  payable  for  redemption  of  weekly 
payments,  or  the  sum  payable  to  a  person  under 
a  legal  disability;  or  to  dependants,  if  he 
thinks  it  ought  not  to  be  registered  by  reason 
of  the  inadequacy  of  the  amount,  or  by  reason 
of  the  agreement  having  been  obtained  by  fraud 
or  undue  influence  or  other  improper  means.  In 
such  a  case  he  must  refer  the  matter  to  the  judge. 

(e)  In  the  same  cases  in  which  the  registrar  may  refuse 

to  register  the  memorandum,  as  in  clause  (d), 
supra,  stated,  the  judge  may  at  any  time  within 
six  months  of  the  registration,  if  satisfied  that 
the  agreement  was  obtained  by  fraud  or  undue 
influence,  or  other  improper  means,  order  its 
removal  from  the  register  (Sched.  2  (9) ). 

Note. — There  appears  to  be  no  power  to  order  removal  from 
the  register  on  the  ground  that  a  condition,  other  than  a 
condition  for  the  payment  of  money,  has  not  been  complied 
with. 

Unregistered    Agreement   in   Certain   Gases   of  no 

Validity. — An  agreement  as  to  the  redemption    of  a 
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weekly  payment  by  a  lump  sum  if  not  registered  as 
above,  is  not,  nor  is  the  actual  payment  of  such  sum  to 
exempt  the  person  by  whom  the  weekly  payment  is 
payable  from  liability  to  continue  to  make  the  weekly 
payment ;  and  an  agreement  as  to  the  amount  of  com- 
pensation to  be  paid  to  a  person  under  any  legal  disability, 
or  to  dependants,  if  unregistered  does  not,  nor  does  the 
actual  payment  of  the  sum  exempt  such  person  from 
his  liability  to  pay  compensation  under  the  Act,  unless 
in  either  case  he  proves  that  the  failure  to  register 
was  not  due  to  any  neglect  or  default  on  his  part 
(Sched.  2  (10)). 

If  the  award  is  made  by  a  county  court  judge,  or  an 
arbitrator  appointed  by  him,  it  becomes  part  of  the 
records  of  the  court,  and  must  be  entered  on  the 
special  register  by  the  officers  of  the  court  (W.  C.  E. 
81(5)). 

It  is  only  when  the  arbitration  proceedings  are  not 
taken  in  the  county  court,  or  when  there  are  no  proceed- 
ings, and  the  matter  has  been  arranged  between  the 
parties,  that  the  memorandum  has  to  be  sent  for  regis- 
tration to  the  county  court. 

In  the  case  of  Rhodes  v.  Sooihill  Colliery  Co.  (b)  the 
claim  for  compensation  was  made  by  dependants  some  of 
whom  were  infants.  The  claim  was  settled  on  behalf 
of  all  the  dependants  (not  stating  who  they  were)  for  a 
lump  sum.  The  respondents  sent  a  cheque  for  the  agreed 
sum  to  the  registrar  of  the  county  court,  together  with  a 
memorandum  of  the  agreement,  and  requested  him  to 
record  it.  The  registrar  raised  the  objection  that  an  agree- 
ment ought  not  to  have  been  signed  by  a  solicitor  for 
the  dependants.  The  respondents,  following  the  rule  in 
force  at  this  time  (r.  56a)  (c),  which  provides  that 
where  there  is  no  dispute,  but  no  valid  agreement  can  be 
come  to  by  reason  of  some  of  the  dependants  being  under 

(6)  [1909]  1  K.  B.  191 ;  78  L.  J.  K.  B.  141. 
(c)  Rule  4  of  the  Rules  of  March,  1908. 
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disability,  paid  the  money  into  court.    He  also  lodged 
with  the  registrar  a  praecipe  in  duplicate  in  accordance 
with  the  form  required    (Form   53a).      The    registrar 
acknowledged  the  receipt  of  the  money,  and  made  no 
objection.     The  solicitors  for  the  applicants  then  made 
an  application  to  the  county  court  judge  with  respect  to 
the  apportionment  of  the  sum  in  court,  but  the  judge 
declined  to  go  into  the  question  until  the  employers  were 
represented  before  him.   The  solicitor  then  filed  a  request 
for  arbitration,  and  the  respondents  set  up  the  agreement 
as  an  answer  to  the  claim,  and  pleaded  that  by  r.  5  of 
the  W.  C.  Bules  they  were  not  necessary  parties.    The 
county  court  judge  said  he  read  paragraph  4  of  r.  56a 
as  if  the  words  "  no  dispute  "  meant  no  question,  and 
held  that  there  was  a  dispute,  and  further  that  wherever 
infants    were    interested   there  must   be  a  dispute  or 
question  between  the  parties   until  the   court,  through 
the   registrar,   approved   of  the   agreement.      Held,   on 
appeal,  that  the  county  court  judge  was  wrong.  Although 
an  agreement  between  the  employer  and  infant  depen- 
dants has  no  validity  until  it  has  come  before  the  regis- 
trar, yet  it  is  open  to  some  one  on  behalf  of  the  infant 
dependants  to  enter  into  a  conditional  agreement  with 
the  employer.     If  this  is  done  and  the  employer  then 
sends  the  money  to  the  registrar  under  paragraph  4  of 
r.   56a  upon  a   praecipe  according  to  Form  53a,  and 
the  registrar  signifies  his  approval  by  giving  a  receipt  for 
the  money,  the  agreement  becomes  binding  for  all  pur- 
poses.    The  employer  is  freed  from  all  further  liability, 
and  the  county  court  judge  has  no  jurisdiction  to  require 
his   appearance   in   any   further    proceedings,   such   as 
proceedings  as  to  the  apportionment  of  the  money  in 
court  (cl). 
In    consequence   of   this    decision   r.   56a  has  again 

(<Z)  In  the  course  of  the  argument  of  this  case,  Oozens-Habdy, 
M.B.,  expressed  his  opinion  that  agreements  as  to  the  amount  of 
compensation  payable  to  dependants  ought  not  to  be  signed  by  their 
solicitor  on  their  behalf. 
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been  altered  to  give  effect  to  the  decision  in  Rhodes' 
Case. 

Position  of  Employer  as  to  Costs. — It  seems  now  to 
be  clear  that  the  position  Of  an  employer  as  to  costs  is 
as  follows :  If  there  is  no  dispute  he  cannot  be  made  to 
pay  arbitration  costs  at  all  (Field  v.  Longden  &  Sons,  ante, 
p.  566).  If  he  pays  into  court  the  full  amount  of  the 
compensation  after  arbitration  proceedings  are  com- 
menced he  cannot  be  made  liable  for  costs  except  costs 
properly  incurred  before  the  payment  into  court  (r.  18 
(5)  (c)).  The  same  if  he  submits  to  a  weekly  award  of 
compensation,  or  pays  money  into  court  for  dependants 
which  is  accepted.  If  not  accepted,  but  subsequently 
found  to  be  all  that  the  workman  or  dependants  were 
entitled  to  receive,  the  judge  may  award  him  his 
costs,  incurred  since  the  payment  into  court,  against  the 
applicant  or  applicants  who  refused  to  accept  his  offer 
(r.  18  (7)).  If  he  enters  into  an  agreement  as  to  the 
compensation  payable  in  case  of  death  with  the  depen- 
dants, who  are  sui  juris,  or  a  provisional  agreement  with 
such  as  are  under  disability,  and  pays  the  money  into 
court  under  r.  56a  (as  amended),  and  the  registrar  does 
not  signify  his  dissent  to  the  agreement,  he  cannot  be 
made  liable  for  further  costs  (Rhodes  v.  Soothill  Colliery 
Co.,  supra). 

A  provision  existed  in  the  Act  of  1897,  requiring  the 
registration  of  a  memorandum  of  an  agreement  arrived 
at  as  to  compensation,  but  as  no  sanction  was  provided, 
the  duty  was  often  neglected. 

Now  the  sanction  is  that  an  agreement  for  redemption 
of  weekly  payments  by  a  lump  sum,  or  as  to  the  amount 
of  compensation  to  be  paid  to  a  person  under  disability, 
or  to  dependants,  cannot  if  unregistered  be  relied  upon 
as  an  answer  to  the  right  to  receive  the  compensation 
which  would  otherwise  be  payable. 

A  Divisional  Court  decided  in  the  case  of  Blake  v. 
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Midland  Rail  Co.  (<?)  that  the  registrar  could  not  refuse 
to  record  the  memorandum,  because  owing  to  altered 
circumstances  the  workman  was  no  longer  entitled  to 
the  compensation  fixed  by  the  agreement.  He  is  entitled 
to  such  registration  as  a  record  of  the  agreement  which 
was  arrived  at.  But  see  now  where  the  workman  has 
returned  to  work,  Sched.  2  (9)  (b). 

Rules  have  been  prescribed  which  regulate  the  course 
to  be  adopted  in  filing  a  memorandum  in  the  county 
court,  getting  it  recorded  where  a  dispute  as  to  its 
genuineness  exists,  or  for  rectification  of  the  register  or 
removal  therefrom  of  a  memorandum  of  agreement 
(W.  C.  R.  48—50,  as  amended). 

A  new  rule,  50a,  provides  that  when  a  lump  sum  is 
paid  by  agreement  in  lieu  or  redemption  of  weekly  pay- 
ments to  a  person  under  disability  it  shall  be  paid  into 
court. 

The  memorandum  sent  to  the  registrar  is  to  be  intituled 
in  the  matter  of  the  Act,  and  delivered  or  sent  by  regis- 
tered post  to  the  registrar  as  soon  as  may  be  after  the 
matter  is  decided  (W.  C.  R.  41  (1)  as  amended).  Forms  to 
be  used,  Form  36  (1),  (2),  (3),  (4). 

If  the  matter  has  been  before  a  medical  referee  (Sched. 
2  (15),  his  report  is  to  be  annexed  and  recorded.  If  he 
attended  any  of  the  proceedings,  this  fact  is  to  be  stated 
(W.  C.  R.  41(2)). 

If  the  matter  was  decided  by  a  committee  or  arbitrator, 
they  or  he  must  draw  up  the  memorandum  and  sign  it, 
and  either  send  it  to  the  registrar,  or  deliver  it  to  a  party 
interested  to  be  sent  by  him  to  the  registrar  (W.  C.  R. 
42  (1) ).  If  the  matter  was  decided  by  agreement  between 
the  parties,  it  must  be  signed  by  them,  or  some  or  one  of 
them  (J),  or  in  the  case  of  employers,  by  the  signature  of 
some  official  or  other  person  in  their  employ  authorised 

(e)  [1904]  1  K.  B.  503  ;  73  L.  J.  K.  B.  179  ;  90  L.  T.  433  ;  20  T.  L.E. 
191. 
(/)  Not  as  formerly  under  the  Bules  of  1907  by  their  solicitors. 
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to  sign  on  their  behalf,  or  in  the  case  of  persons  under 
disability  by  their  next  friend  (ib.  (2)  as  amended).  The 
registrar  may  require  production  of  the  original  agree- 
ment if  in  writing  (ib.  (4) ).  An  agreement  may  be  sent 
to  the  registrar  by  insurers  (ib.  (5) ).  An  agreement  with 
a  person  under  disability  is  conditional  only  unless  and 
until  a  memorandum  thereof  has  been  recorded  in 
accordance  with  the  Act  and  Kules  (ib.  (&)).  A  copy  for 
every  other  party  interested  must  also  be  left  or  sent 
(ib.  (3)). 

The  registrar  then  sends  one  of  these  copies  to  every 
party  interested,  with  a  notice  in  prescribed  form  (W.  C.  K. 
43,  Form  37). 

If  all  parties  admit  the  genuineness  of  the  memo- 
randum, or  do  not  within  seven  days  from  the  date  of 
the  notice  dispute  it,  or  object  to  its  being  recorded,  the 
registrar,  if  satisfied  that  it  is  a  proper  agreement  to 
register,  is  to  record  it  (W.  C.  E.  44). 

If  it  is  disputed,  or  the  employer  objects  to  it  being 
recorded  on  the  ground  that  the  workman  has  returned 
to  work  and  is  earning  the  same  wages,  the  party  dis- 
puting must,  within  seven  days  from  the  date  of  the 
notice,  file  a  notice  in  prescribed  form  (Form  38),  with 
copies  for  the  other  parties  interested,  saying  that  he 
disputes  the  genuineness  of  the  memorandum  and  objects 
to  its  being  recorded  (W.  C.  E.  45). 

This  is  to  be  sent  to  all  parties  interested,  together  with 
a  notice  (Form  39)  setting  out  that  the  memorandum 
will  not  be  recorded  except  with  the  consent  in  writing 
of  the  party  objecting,  or  by  order  of  the  judge  (W.  C.  E. 
46). 

Where  the  objection  is  founded  on  the  fact  that. the 
workman  has  returned  to  work  and  is  earning  the  same 
wages  as  before  the  accident,  the  memorandum  shall  only 
be  recorded,  if  at  all,  on  such  terms  as  the  judge  may 
think  just  (Sched.  2  (9)  (b) ). 

If  the  consent  of  all  parties  is  obtained,  it  may  (if  proper 
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for  registration)  be  registered ;  if  not,  any  party  interested 
may  apply  to  the  judge  to  order  registration  (W.  C.  R.  47). 
If  all  parties  agree  in  writing  to  any  amendment  of 
the  memorandum,  and  to  the  recording  of  the  same  as 
amended,  the  registrar  may  amend  the  same,  and  record 
it  without  further  proof  (ib.  (3)  r.  of  1909). 

Application  to  Record  Memorandum  or  to  Rectify 
Register. — The  procedure  to  be  followed  where  the 
genuineness  of  the  memorandum  is  disputed,  and  a 
party  wishes  to  obtain  an  order  from  the  judge  to  record 
it,  or  where  a  party  wishes  to  obtain  from  the  judge  an 
order  for  the  rectification  of  the  register,  is  prescribed  in 
Rules  (W.  C.  R.  48). 

Such  an  application  must  be  made  in  court,  on  notice 
in  writing  stating  the  order  or  relief  claimed,  in  accord- 
ance with  form  (W.  C.  R.  48  (a),  Form  40). 

Copies  are  to  be  served  on  the  party  disputing  the 
memorandum,  or  objecting  to  its  being  recorded,  and 
on  all  other  parties  interested,  or,  where  the  application 
is  to  rectify  the  register,  on  every  party  who  would  be 
affected  by  the  rectification,  or  their  solicitors,  ten  clear 
days  before  the  hearing,  unless  shorter  notice  is  allowed 
(ib.  (b) ). 

On  the  hearing  witnesses  may  be  examined  orally, 
and  the  judge  may  make  such  order  as  he  may  think 
just,  having  regard  to  the  provisions  of  the  Act  (ib. 
(c),  (d)). 

The  costs  are  in  the  discretion  of  the  judge  (ib.  (e) ; 
Sched.  2  (7)). 

On  the  hearing  of  such  an  application,  the  judge  has 
no  power  to  alter  the  agreement  come  to  between  the 
parties.  He  cannot  increase  the  amount  to  what  he  may 
consider  a  proper  sum.  His  jurisdiction  is  confined  either 
to  approving  or  rejecting  the  agreement  of  the  parties 
themselves  (Mortimer  v.  Secretan  (g) ). 

(g)  [1909]  2  K.  B.  77 ;  78  L.  J.  K.  B.  521. 
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Where  Registrar  has  Discretion  as  to  Registration.— 

Application  to  the  registrar  in  the  cases  where  he  has  a 
discretion  to  refuse  registration  under  Sched.  2  (9)  (d) 
have  now  to  be  made  in  accordance  with  Form  36a. 
The  registrar  must  make  such  inquiries  and  obtain  such 
information  as  he  may  think  necessary  to  enable  him  to 
decide  whether  the  agreement  ought  to  be  registered,  and 
it  is  the  duty  of  the  parties  to  the  agreement  to  answer 
such  inquiries  and  give  such  information  (r.  49  (1) 
(la)). 

If  he  comes  to  the  determination  that  it  ought  not  to 
be  recorded,  he  must  make  a  report  to  the  judge  in 
writing  stating  the  information  he  has  obtained  and  the 
grounds  on  which  his  refusal  is  based  (ib.  (2) ).  The 
judge  may  nevertheless,  if  he  thinks  the  objections  in- 
sufficient, order  it  to  be  recorded  (ib.  (3) ).  If  the  judge 
is  of  opinion  that  the  matter  should  be  further  inquired 
into,  the  registrar  must  send  notice  to  the  parties  accord- 
ing to  the  form  provided  (Form  41)  requiring  them  to 
attend  before  the  judge  on  a  named  day,  when  the  matter 
will  be  inquired  into  (ib.  (4) ). 

Unless  shorter  notice  is  allowed,  the  notice  must  be 
given  to  the  parties,  or  their  solicitors,  ten  clear  days  at 
least  before  the  day  fixed  for  the  inquiry  (ib.  (5) ). 

The  witnesses  may  be  orally  examined  as  at  the  hear- 
ing of  an  action,  and  the  judge  may  make  such  order,  or 
give  such  directions  as  may  be  just  (ib.  (6),  (7)).  The 
costs  of  the  proceedings  are  in  the  discretion  of  the  judge 
(ib.  (8) ;  Sched.  2  (7) ),  and  in  particular  if  it  appears  that 
a  report  by  the  registrar  has  been  rendered  necessary  by 
the  neglect  or  refusal  of  any  party  to  furnish  information 
reasonably  required  of  him  by  the  registrar,  such  party 
may  be  ordered  to  pay  the  costs  of  the  inquiry  (ib.  (8) ). 

Appeal  on  Question  of  Recording  Memorandum. — 

In  England  an  appeal  against  a  decision  by  a  county 
court  judge  ordering  or  refusing  to  order  the  registration 
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of  a  memorandum  of  agreement  has  more  than  once 
been  entertained.  It  was  decided  that  the  court  had 
jurisdiction  to  entertain  such  an  appeal  in  Johnston  v. 
Mew,  Langton  &  Co.,  a  case  which  eventually  went  to 
the  Court  of  Appeal  (h).  The  Divisional  Court  held 
that  such  an  inquiry  before  the  judge  is  a  judicial  pro- 
ceeding within  s.  120  of  the  County  Courts  Act,  1888, 
and  that  an  appeal  lies  from  his  decision.  This  view 
was  upheld  in  the  Court  of  Appeal  (i).  Compare  with 
Scottish  decisions  (infra). 

Scottish  Decisions  as  to  Record  of  Memorandum. — 

There  is  no  limit  to  the  time  within  which  a  memo- 
randum can  be  registered  (Cochrane  v.  Traill  (j) ). 

The  Court  of  Session  in  the  above  case  (k)  expressed 
the  opinion  that  a  petition  may  be  entertained  to  register 
an  oral  agreement.  In  this  case  a  memorandum  of 
the  agreement  should  be  prepared  by  the  person  who 
wishes  to  enforce  it,  and  sent  to  the  registrar. 

No  arbitration  proceedings  can  be  taken  whilst  an 
agreement  capable  of  being  registered  exists  (Dunlop  v. 
Rankin  (I) ;  cf.  English  cases  of  Field  v.  Longden,  ante, 
p.  566,  and  Jones  v.  Great  Central  Rail.  Co.,  ante,  p.  566). 

It  has  been  questioned  in  Scotland  whether  or  not  any 
appeal  lies  to  the  Court  of  Session  from  the  decision  of 
the  sheriff  allowing,  or  refusing  to  allow,  a  memorandum 
to  be  registered  in  his  court.  The  court  repeatedly  said 
that  the  duty  of  the  sheriff  clerk,  under  the  correspond- 
ing section  of  the  Act  of  1897,  was  ministerial  only,  and 
that  where  he  invoked  the  assistance  of  the  sheriff,  such 
assistance  was  merely  of  an  advisory  character  (Cammich 

(h)  23  T.  L.  E.  607.  In  Court  of  Appeal,  98  L.  T.  517 ;  24  T.  L.  E. 
175. 

(i)  Now  such  an  appeal  lies  to  the  Court  of  Appeal  direct, 
Sohed.  2"(4). 

(j)  2  F.  794 ;  37  So.  L.  E.  662. 

(h)  3  F.  27 ;  38  So.  L.  E.  18,  662,  848. 

(I)  4  P.  203 ;  39  So.  L.  E.  146, 
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v.  Glasgow  Iron  and  Steel  Co.  (m)  ,•  Sinclair  v.  Lochgelly 
Iron  Co.  (n) ;  Macdonald  v.  Fairfield  Shipbuilding  Co.  (o)  ,• 
Binning  v.  Easton  (p) ;  Bryce  v.  Connor  (q) ),  but  the 
tendency  of  the  later  decisions  has  been  in  favour  of  the 
view  declared  in  England  in  Johnston  v.  Mew,  Langton 
dc  Co.,  supra. 

That  there  should  be  no  appeal  from  what  is  some- 
times a  difficult  judicial  inquiry,  including  the  examina- 
tion of  witnesses,  etc.,  and  involving  serious  results  to 
the  parties,  would  be,  and  was  found  to  be  not  only 
inconvenient,  but  productive  of  injustice.  Consequently 
the  Court  of  Session  held  in  the  case  of  Hughes  v.  Thistle 
Chemical  Co.  (r),  where  the  sheriffs  had  found,  after 
proof,  that  an  agreement  was  genuine  and  ordered  it  to 
be  registered,  that  it  was  competent  for  the  dissatisfied 
party  to  bring  an  independent  action  of  "  reduction  and 
declaration."  This  was  an  action  alleging  that  the 
memorandum  of  lagreement  was  improperly  registered 
as  the  pursuer  declared  that  he  had  never  come  to  any 
agreement  at  all. 

This  seems  a  very  roundabout  and  expensive  way  of 
reversing  a  sheriff's  decision,  when  he  has  wrongly 
decided  that  a  memorandum  of  agreement  ought  to  be 
registered. 

Since  this  case  the  Second  Division  of  the  Court  of 
Session  has,  apparently,  decided,  in  Robert  Addie  dt  Sons 
v.  Coakley  (s),  that  the  sheriff,  in  granting  a  warrant  to 
register  an  agreement  under  the  present  Act,  and  the 
Act  of  Sederunt  of  1907,  is  not  acting  as  the  advisor  of  the 
sheriff  clerk,  but  is  acting  judicially,  and  that  an  appeal 
lies  from  his  decision.    If  this  case  is  followed  by  both 

(m\  i  ¥.  198. 

(n)   (1907),  Sess.  Oa.  3 ;  44  So.  L.  B.  2. 

(o)  8  F.  8 ;  43  So.  L.  B.  1. 

(p)  43  So.  L.  B.  312. 

(2)  7  F.  193 ;  42  So.  L.  B.  154. 

(r)   [1907]  S.  0.  607 ;  44  S.  L.  B.  476. 

(s)  [1909]  S,  C.  545 ;  46  S.  L.  R.  408. 
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divisions  of  the  court,  it  puts  an  end  to  all  the  cases  of 
which  Binning  v.  Easton  is  an  example. 

Where  Agreement  not  Carried  Out. — Where  an 
agreement  registered,  or  capable  of  registration,  has 
been  entered  into,  it  is  believed  it  cannot  be  sued  upon. 
In  Scotland  this  has  been  decided.  The  only  remedy 
for  the  party  who  complains  that  it  has  not  been  carried 
out  is  to  charge  upon  the  agreement.  See  Lawrie  v. 
Brown  (t),  where  an  action  was  brought  alleging  that 
the  terms  of  an  agreement  for  compensation  had  not 
been  carried  out.  The  court  held  that  the  action  was 
incompetent,  declaring  that  the  agreement  could  only  be 
enforced  by  charging  upon  it. 

Even  where  the  agreement  is  unregistered,  but  capable 
of  registration,  no  proceedings  for  arbitration  can  be 
instituted  (Lochgelly  Iron  and  Coal  Co.  v.  Sinclair  (u), 
following  Dunlop  v.  Rankin  {ante,  p.  621)). 

Where,  as  sometimes  happens,  one  of  the  terms  of  the 
agreement  is  that  the  employer  shall  take  the  workman 
back  to  work,  a;  practical  difficulty  arises  if  this  condition 
is  not  complied  with.  The  court  cannot  order  specific 
performance  of  such  an  undertaking,  and  the  breach  of 
a  contract  to  employ  where — as  always  happens — no 
period  is  fixed,  is  probably  too  vague  to  be  enforced. 

How  is  such  an  agreement  to  be  "  charged  upon  ? " 
The  case  does  not  appear  to  fall  under  clause  9  (e)  of 
the  Second  Schedule,  nor  under  clause  (c)  of  the  same 
schedule.  In  the  first  case  the  agreement  must  have 
been  obtained  by  fraud  or  improper  means ;  in  the 
second,  the  power  to  rectify  the  register  has  been  held, 
in  Scotland,  to  extend  only  to  correcting  incidental 
mistakes  which  may  have  crept  into  it,  and  does  not 
empower  the  judge  to  determine  the  rights  and  obliga- 
tions of  the  parties  at  the  time  the  application  to  rectify 

(t)   [1908]  S.  0.  705 ;  45  S.  L.  K.  477. 
(a)  [1907]  S.  0.  1071 ;  44  S.  L.  B.  750, 
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is  made  (Baird  v.  Stevenson  (x) ).  It  may  be  that  such 
an  undertaking  on  the  part  of  an  employer  gives  rise  to 
a  moral  obligation  only. 

Irish  Decision. — See  Marno  v.  Workman  (y). 

Removal  of  Memorandum  from  Register  under 
Sched.  2  (9)  (e). — An  application  to  remove  a  memo- 
randum from  the  register  under  Sched.  2  (9)  (e)  is  to 
be  made  in  court  on  notice  in  writing  in  the  same  way 
as  an  application  to  rectify  the  register  under  r.  48 
(W.  C.  E.  50  (1) ).     See  Form  42. 

But  the  judge  may,  within  the  limited  six  months,  on 
a  report  from  the  registrar  and  without  an  application 
on  the  part  of  any  person  interested,  order  the  parties 
to  attend  before  him  on  a  day  to  be  named  in  the 
notice  for  the  purpose  of  inquiring  whether  the  memo- 
randum should  not  be  removed  from  the  register  (ib.  (2), 
Form  43). 

The  notice  to  the  parties  interested  is  to  be  sent,  and 
the  inquiry  held  in  the  same  way  as  under  r.  49,  in  a 
case  where  the  registrar  is  unwilling  to  register  the 
memorandum  (ib.  (3) ). 

Under  the  Workmen's  Compensation  Act,  1897,  there 
was  apparently  no  limit  to  the  time  within  which  the 
memorandum  could  be  registered,  but  as  an  unregistered 
agreement  is  now  generally  inoperative,  it  will  doubtless 
be  registered  promptly. 

Enforcement  of  Award  or  Memorandum. — An  award 

when   made  in   the   county  court,  or  by  an  arbitrator 

appointed  by  a  county  court  judge,  or  a  memorandum 

of  award,  or  a  certificate  under  s.  14  of  the  Act,  or  a 

memorandum  of  agreement  under  Sched.  2  (9) ;  filed  in 

a  county  court,  is  enforceable  for  all  purposes  as  a  county 

court  judgment  or  order  (Sched.  2  (9) ;  W.  C.  E.  28  (1) ). 

See  ante,  p.  605. 

(x)  [1907]  S.  0. 1259 ;  44  S.  L.  E.  864. 
(y)  34  Ir.  L,  T.  R.  14. 
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Under  the  Act  of  1897,  an  award  or  memorandum 
could  be  enforced  by  a  judgment  summons  under  s.  5  of 
the  Debtors  Act,  1869  {Bailey  v.  Plant  (z) ). 

The  W.  C.  E.  (r.  68  (1) )  now  provide  that  the  county 
court  rules,  as  to  the  committal  of  judgment  debtors,  are 
to  apply  to  such  proceedings,  but  the  court  cannot,  with- 
out consent,  alter  the  terms  or  mode  of  payment  of  any 
sum  to  become  payable  in  future  under  the  terms  of  an 
award  or  memorandum. 

The  judgment  summons  is  to  be  in  accordance  with 
the  form  prescribed  (Form  66  ;  ib.  (3) ),  but  where  the 
amount  payable  under  the  award  or  memorandum  is 
not  payable  into  court,  the  court  must  be  satisfied  by 
affidavit,  or  otherwise,  that  the  amount  is  due  (ib.  (2) ). 

Where  the  parties  liable  to  pay  the  compensation  are 
a  firm,  the  county  court  rules  as  to  proceedings  on  a 
judgment  summons  against  a  firm  or  member  of  a  firm 
are  to  apply  (ib.  (4) ).  See  County  Court  Eules,  0.  XXV., 
r.  27,  and  Forms  182—184. 

Where  it  is  desired  to  enforce  the  award  by  execution, 
and  the  compensation  is  not  paid  into  court,  the  party 
applying  must  satisfy  the  registrar  by  affidavit,  or  other- 
wise, as  to  the  amount  in  payment  of  which  default  has 
been  made  (W.  C.  E.  67  (2),  Form  65). 

Where  the  parties  liable  to  pay  the  compensation 
are  a  firm,  0.  XXV.,  r.  11,  of  the  County  Court  Eules 
(which  relates  to  the  various  ways  in  which  execution 
can  be  issued  against  a  firm)  is  to  apply  (ib.  (3) ). 

Any  other  proceeding  which  can  be  resorted  to  for 
the  enforcement  of,  or  recovery  of  money  due  under 
judgments  or  orders  of  a  county  court,  may  be  resorted 
to  for  the  recovery  of  compensation  due  under  an  award 
or  memorandum  registered  in  a  county  court  (W.  C.  E. 
69).  Such  a  proceeding  might  be  garnishing  a  debt  due 
to  the  debtor,  equitable  execution,  etc. 

An  award,   or  memorandum,  or  a   certificate  under 

(«)'  [1901]  1  Q.  B.  31 ;  71  L.  J.  Q.  B.  G3  ;  83  L.  T.  459 ;  17  T.  L.  B.  48. 

E.L.  2    S 
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s.  1  (4)  of  the  Act  recorded  in  one  county  court  may  be 
enforced  by  another  county  court,  a  certified  copy  of  the 
award,  memorandum,  or  certificate  having  been  first 
filed  in  the  court  from  which  the  means  of  enforcement 
are  to  issue  (W.  C.  R.  74). 

An  application  to  enforce  or  to  stay  proceedings  upon 
an  award  which,  if  the  award  had  been  made  by  the 
judge,  would  have  to  be  made  to  him,  shall  be  made  in 
like  manner  to  him,  where  the  award  was  made  by  an 
arbitrator  (W.  C.  E.  31  (2)  (b) ). 

Where  an  award,  or  memorandum,  or  certificate,  is 
recorded  in  one  court,  and  it  is  desired  to  take  any 
subsequent  proceedings  with  reference  to  the  subject- 
matter  of  the  same  in  another  court,  the  party  so 
desiring,  must  obtain  from  the  registrar  of  the  first- 
mentioned  court  a  certified  copy  of  such  award,  memo- 
randum or  certificate  to  be  recorded  in  the  court  in 
which  it  is  desired  to  take  the  subsequent  proceedings 
(W.  C.  R.  74). 


(     627    ) 


CHAPTEK  XIII. 


EEVIEW  AND   EEDEMPTION   OF  WEEKLY 
PAYMENTS   OP   COMPENSATION. 

Review  of  Weekly  Payments  of  Compensation.— 
"  Any  weekly  payment  may  be  reviewed  at  the  request 
either  of  the  employer  or  of  the  workman,  and  on  such 
review  may  be  ended,  diminished  or  increased,  subject  to 
the  maximum  above  provided,  and  the  amount  of  payment 
shall,  in  default  of  agreement,  be  settled  by  arbitration 
under  this  Act : 

"  Provided  that  where  the  workman  was  at  the  date 
of  the  accident  under  twenty-one  years  of  age  and  the 
review  takes  place  more  than  twelve  months  after  the 
accident,  the  amount  of  the  weekly  payment  may  be 
increased  to  any  amount  not  exceeding  fifty  per  cent,  of 
the  weekly  sum  which  the  workman  would  probably  have 
been  earning  at  the  date  of  the  review  if  he  had  remained 
uninjured,  but  not  in  any  case  exceeding  one  pound " 
Sched.  1  (16) ). 

Ending  the  Payments. — The  parties  may  themselves 
review  the  weekly  payments,  and  by  agreement  end  them. 
Such  a  review  may  be  implied  under  certain  circumstances 
from  the  conduct  of  the  parties. 

In  Bradbury  v.  Bedworth  Coal  and  Iron  Co.  (a)  weekly 
compensation  had  been  paid  to  the  injured  workman 
from  August  22nd  to  September  23rd,  when  the  man 
returned  to  work  at  full  wages.  He  continued  at  work 
till  November  16th,  when  he  was  discharged  because  the 
pit  was  closed.  During  the  next  three  months  he  applied 
(a)  W.  C.  C.,  Vol.  II.,  p.  138. 
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for  work,  but  there  was  none  for  him  to  do.  He  subse- 
quently commenced  arbitration  proceedings  : — Held,  by 
the  Court  of  Appeal,  that  there  was  evidence  to  support 
the  finding  of  the  county  court  judge,  that  upon  the  man's 
return  to  work  on  September  23rd  the  weekly  payments 
were  reviewed  by  mutual  consent,  and  ended. 

But  it  must  not  be  assumed  from  the  above-mentioned 
case,  that  the  mere  fact  of  a  workman  returning  to  work 
is  sufficient  evidence  to  support  an  implied  agreement  that 
the  weekly  payments  of  compensation  should  be  ended. 
Where  a  workman  tries  to  resume  his  work,  and  even 
where  he  is  able  to  perform  it  for  some  time,  but  the  inca- 
pacity recurs,  it  is  believed  some  evidence  much  stronger 
than  this  fact  alone  is  required,  before  an  agreement  to 
relinquish  compensation  can  be  implied.  It  must  be 
remembered  that  the  obligation  imposed  by  the  Act  is  to 
pay  "  during  incapacity  "  (Sched.  1  (1)  (b) ),  and  the 
agreement  once  having  been  come  to,  the  employer  must 
show,  where  the  incapacity  continues,  a  clear  and  definite 
agreement  on  the  part,  of  the  workman,  founded  on  some 
valuable  consideration,  to  relinquish  this  statutory  right. 

In  Williams  v.  Vauxhall  Colliery  Co.  (b)  the  court  held 
that  the  mere  proof  that  the  workman  had  returned 
to  his  work  as  before  the  accident,  did  not  show  an 
abandonment  of  his  right  to  receive  further  compensation 
if  the  incapacity  should  recur. 

There  must  be  either  an  unqualified  ending  of  the 
compensation  by  the  arbitrator,  or  the  facts  must 
evidence  an  agreement  between  the  parties  that  pay- 
ment of  compensation  shall  finally  cease. 

Nicholson  v.  Piper  (c)  is  now  a  leading  authority  on  the 
circumstances  under  which  the  compensation  may  be 
ended,  for  it  is  a  decision  of  the  House  of  Lords.  A  work- 
man was  receiving  compensation  under  a  written  agree- 

(6)  [1907]  2  K.  B.  483  ;  76  L.  J.  K.  B.  854  ;  23  T.  L.  B.  591. 
(c)  [1907]  A.  C.  215  ;  76  L.  J.  K.  B.  856 ;  97  L.  T.  119 ;  23  T.  L.  B. 
620. 
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ment  by  which  he  was  entitled  to  receive  the  same  during 
incapacity,  and  which  was  duly  registered.  Upon  an  appli- 
cation for  review,  the  judge  decided  that  the  agreement 
should  be  terminated,  and  the  weekly  payments  ended. 
The  workman  did  not  appeal,  but  afterwards,  alleging  a 
recurrence  of  his  incapacity  for  work  due  to  the  accident, 
requested  an  arbitration  with  respect  to  a  review  and 
increase  of  the  weekly  payments.  The  arbitrator  refused 
to  hear  the  application,  holding  that  the  agreement  was 
extinct,  and  could  not  be  revived.  Held,  by  the  House  of 
Lords,  that  this  decision  was  right. 

Even  where  such  an  agreement  can  be  proved,  the 
workman  only  puts  an  end  to  his  own  right  to  receive 
weekly  payments  of  compensation,  and  does  not  deprive 
his  dependants  of  their  right  if  death  should  subse- 
quently ensue,  though  the  employer  cannot  be  called 
upon  to  pay  more  than  the  maximum  sum  {Williams  v. 
Vauxhall  Colliery  Co.,  supra). 

Review  of  Weekly  Payments. — Proceedings  for  review 
of  weekly  payments  are  fresh  arbitration  proceedings, 
whether  instituted  by  the  employer  or  the  workman,  and 
the  general  procedure  is  the  same  as  in  an  original 
arbitration. 

The  application  must  be  made  in  accordance  with 
Form  5. 

If  the  arbitration  has  been  held  before  the  judge  it  will 
be  his  duty  to  hear  the  subsequent  arbitration  to  review, 
and,  apparently,  if  the  arbitration  was  before  an  arbitrator 
appointed  by  the  judge,  the  application  to  review  must 
be  made  to  the  judge.  (This  was  not  so  under  the  Act 
and  Eules  of  1897.     See  W.  C.  E.,  1897,  r.  81.) 

An  award  cannot  be  altered  if  the  circumstances  are 
the  same  as  those  existing  when  the  award  was  made, 
for  this  would  be  to  allow  an  arbitrator  to  vary  his  own 
award  (Crossfield  v.  Tanian  (d) ). 

(d)  [1900]  2  Q.  B.  629 ;  82  L.  T.  813 ;  16  T.  L.  R.  476. 
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Since  the  decision  in  Crossfield  v.  Tanian,  the  question 
has  several  times  arisen,  what  constitutes  a  change  in  the 
circumstances  which  may  entitle  an  arbitrator  to  review 
and  vary  an  award.  In  Sharman  v.  Holliday  and  Green- 
wood (e),  evidence  was  tendered  on  the  application  to 
review,  to  show  that  since  the  previous  hearing  the  work- 
man had  repeatedly  applied  for  employment  and  had 
been  unable  to  obtain  it  on  account  of  his  condition 
arising  from  the  accident : — Held,  that  this  was  evidence 
of  a  change  of  circumstances  sufficient  to  justify  a 
review. 

An  application  for  review  on  the  ground  that  the 
physical  condition  of  the  workman  has  changed  since 
the  arbitration,  or  the  last  review  of  the  weekly  payments 
must  be  entertained  by  the  arbitrator  (Meade  v.  Lockhart 
Limited  (/),  followed  in  The  Thraivmere  Bay  Develop- 
ment Co.,  Limited  v.  Brennan  (g).  These  two  decisions 
are  of  considerable  importance.  They  appear  to  show 
that  there  can  be  no  estoppel,  when  the  question  involved 
in  arbitration  proceedings,  brought  for  the  purpose  of 
review,  is  the  physical  condition  and  ability  to  work  of 
the  workman  at  the  time  such  proceedings  are  heard. 

If  the  judge  or  arbitrator  finds  that  the  workman  is  in 
fact  earning  (h)  the  same  wages  as  before  the  accident, 
or  that  his  incapacity  due  to  the  accident  to  earn  the 
same  wages  has  ceased,  he  must  stop  the  weekly  pay- 
ments though  he  may,  in  England  (i),  keep  the  award 
alive  by  reducing  it  to  a  nominal  sum  or  making  a 
declaration  of  liability.  Even  in  this  case  the  arbitrator 
may  review  the  award  if,  although  a  capacity  ior  some 
work  in  fact  exists,  he  comes  to  the  opinion,  on  reasonable 

(e)  [1904]  1 K.  B.  235  ;  73  L.  J.  K.  B.  176  ;  90  L.  T.  46 ;  20  T.  L.  K.  135. 

(/)  2  Butterworths'  O.  C.  398. 

(g)  Ibid.,  403. 

( h)  This  means  really  "  earning  "  not  receiving  ex  gratia. 

(i)  In  Scotland  this  course  has  been  held  to  be  contrary  to  the 
scheme  of  the  Act.  See  ante,  p.  547.  See  remarks  on  this  point 
made  in  the  House  of  Lords  in  Nicholson  v.  Piper,  ante,  p.  542. 
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evidence,  that  the  workman  cannot  obtain  work  in  conse- 
quence of  the  accident. 

A  common  case  of  this  kind  occurs  where  a  workman 
has  been  maimed,  and  cannot  obtain  work  owing  to  his 
maimed  condition,  though  he  is  able  and  willing  to  do 
the  same  or  similar  work  if  he  could  obtain  it  (Clark  v. 
Gas  Light  and  Coke  Co.  (j) ).  On  the  other  hand,  mere 
inability  to  get  work  owing  to  a  congested  state  of  the 
labour  market  is  not  the  test,  the  only  right  test  being, 
does  the  inability  to  obtain  work  result  from  the  personal 
disablement  (Dobby  v.  Wilson,  Pease  dc  Co.  (k) ). 

In  considering  whether  the  compensation  should  be 
ended  or  reviewed,  the  court  must  take  into  considera- 
tion the  nervous  and  mental,  as  well  as  the  physical 
condition  of  the  workman  at  the  time  of  the  review 
in  and  so  far  as  there  is  evidence  that  it  is  a  result 
of  the  accident  {Eaves  v.  Blaenclydach  Colliery  Co.  (I) ). 

The  authority  of  the  House  of  Lords  exists  for  saying 
that  an  arbitrator  cannot  lay  down  any  general  rule  as 
to  the  amount  of  compensation  he  will  award,  either 
originally  or  on  a  review  of  weekly  payments.  He  must 
be  guided  by  the  circumstances  of  each  case  (Webster  v. 
Sharpe  (m) ) . 

In  Clayton  &  Shuttleworth,  Limited  v.  Dobbs  (n),  an 
arbitrator  held  that  a  workman,  whilst  in  prison,  was 
not  entitled  to  receive  compensation  to  which  he  was 
otherwise  entitled.  It  is  thought  that  this  decision  is 
wrong. 

The  arbitrator  on  proceedings  for  review  may  stop  the 
weekly  payments  in  whole  or  in  part  as  from  a  date 
prior  to  the  date  of  his  award,  and  (in  England)  prior  to 
the  date  of  the  commencement  of  the  arbitration  pro- 
ceedings to  review   (Francis  Morton  d  Co.,  Limited  v. 

(j)  21  T.  L.  B.  184. 

(k)  2  Butterwortha'  0.  C.  370. 

(I)  [1909]  2  K.  B.  73 ;  78  L.  J.  K.  B.  809. 

(m)  [1905]  A.  C.  284 ;  74  L.  J.  K.  B.  776 ;  92  L.  T.  373. 

(n)  2  Butterwortha'  0.  C.  488. 
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Woodward  (o)).  The  award  should  declare  that  com- 
pensation ceased  to  be  payable  from  the  time  when  the 
arbitrator  finds  that  the  incapacity  in  fact  ended  (p). 

Where  it  is  wished  that  the  arbitrator  should  find  the 
right  to  compensation  has  ceased  at  a  date  before  that 
fixed  for  the  hearing  of  the  application  to  review,  he 
must  expressly  ask  for  this  in  his  request  for  arbitration. 
If  the  application  to  review  is  in  general  form,  and  a 
memorandum  of  an  agreement  to  pay  compensation  is 
registered,  the  arbitrator  has  no  jurisdiction  to  review 
from  a  date  antecedent  to  review  (Upper  Forest  and 
Western  Steel  Co.  v.  Thomas  (q) ).  This  is  not  so  where 
the  application  for  review  asks  in  express  terms  for  termi- 
nation from  a  definite  antecedent  date  (Charing  Cross, 
Euston  and  Hampstead  Rail.  Co.  v.  Boots,  post,  p.  633). 

If,  as  often  happens,  the  employer  cannot  get  the 
application  to  review  heard  till  some  time  after  the 
incapacity  has,  in  his  opinion,  ceased,  he  should  take 
the  responsibility  of  stopping  the  weekly  payments  and 
give  like  notices  to  those  previously  advised  in  the  case 
of  refusal  to  submit  to  medical  examination  (ante,  p.  477) 
to  the  registrar  of  tbe  court  in  which  the  award  or 
memorandum  of  the  agreement  to  pay  compensation  is, 
or  may  be,  registered. 

The  employer  cannot  insert  in  his  application  for 
review  a  sum  for  which  he  is  willing  to  redeem  the 
weekly  payments  so  as  to  limit  the  discretion  of  the 
arbitrator.  If  he  applies  for  redemption  he  cannot  do 
it  in  this  qualified  form,  but  must  leave  the  matter  at 
large  to  be  determined  by  the  arbitrator  (Castle  Spinning 
Co.  v.  Atkinson  (r) ).    But  see  new  rule  18  (9). 

(o)  [1902]  2  K.  B.  276 ;  71  L.  J.  K.  B.  736 ;  86  L.  T.  878. 

(p)  As  to  liability  of  insurance  company  to  their  assured  to  continue 
weeklyipayments  under  the  Act,  see  Cooper  v.  General  Accident  Insurance 
Co.,  L.  T.  Newsp.,  September  13th,  1902. 

(q)  [1909]  2  K.  B.  631 ;  78  L.  J.  K.  B.  1113. 

(r)  [1905]  1  K.  B.  336 ;  74  L.  J.  K.  B.  265 ;  92  L.  T.  147 ;  21 T.  L.  B. 
192. 


Eeview  of  Weekly  Payments.  633 

The  arbitrator  may  refuse  to  allow  a  memorandum  of 
an  agreement  to  be  recorded  in  a  case  where  the  man 
has  completely  recovered,  but  if  there  is  any  chance  of 
a  recurrence  of  the  incapacity  he  may  order  it  to  be 
recorded,  and  may  stay  execution;  thereon  until  such 
time  as  an  application  made  to  end  or  vary  the  com- 
pensation can  be  heard  (Charing  Cross,  Euston  and 
Hampstead  Rail.  Co.  v.  Boots  (s) ). 

Upon  an  application  to  a  judge  to  review  weekly 
payments,  the  judge  may  claim  the  assistance  of  a 
medical  referee  to  sit  with  him  as  a  medical  assessor 
(Sched.  2  (5) ),  and  either  a  committee,  arbitrator  or 
judge  may  submit  a  matter  to  a  medical  referee  for 
report  (Sched.  2  (15) ).  In  either  case  the  opinion  or 
report  of  such  medical  referee  is  not  binding  upon  either 
the  judge  or  arbitration  tribunal. 

On  a  review  the  arbitrator  cannot  vary  the  compensa- 
tion on  the  ground  that  the  scale  of  wages  in  the  district 
has  varied.  The  compensation  is  based,  for  once  and 
for  all,  upon  the  earnings  received  before  the  accident 
(James  v.  Ocean  Coal  Co.,  Limited  (t) ). 

The  arbitrator  must  take  into  account  the  average 
weekly  amount  which  the  workman  is  earning  or  able 
to  earn  in  some  suitable  employment  or  business  after 
the  accident,  for  the  compensation  cannot  exceed  the 
difference  between  this  sum  and  the  average  weekly 
earnings  before  the  accident  (Sched.  1  (3)),  but  the  sum 
which  the  workman  is  able  to  earn  after  the  accident  may 
include  earnings  in  an  independent  business  (Norman 
and  Burt  v.  Walder  (u) ;  Cammell,  Laird  <&  Co.,  Limited 
v.  Piatt  (v) ). 

The  words  "  in  some  suitable  employment  or  business  " 

(s)  [1909]  2  K.  B.  640 ;  78  L.  3.  K.  B.  1115 ;  100  L.  T.  53 ;  25  T.  L. 
B.  683. 

(t)  [1904]  2  K.  B.  213  ;  73  L.  J.  K.  B.  915  ;  90  L.  T.  834  ;  20  T.  L.  E. 
483. 

(u)  [1904]  2  K.  B.  27 ;  73  L.  J.  K.  B.  461 ;  90  L.  T.  531 ;  20  T.  L.  R. 
427. 

(i>)  2  Butterworths'  C.  0.  368. 
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are  new-  It  is  thought  that  the  profits  from  any  busi- 
ness in  which  the  workman  is  in  fact  engaged  must  be 
taken  into  account,  but  that  the  arbitrator,  in  a  case 
where  the  workman  is  not  employed  at  all,  must  consider 
not  only  whether  the  employment  or  business  in  which 
it  is  suggested  the  workman  could  occupy  himself  is  one 
which  he  is  physically  able  to  perform,  but  whether  a 
reasonable  opportunity  exists  or  has  been  presented, 
allowing  the  workman  to  undertake  such  employment  or 
business. 

Where  continued  Incapacity  is  Caused  or  Contri- 
buted to  by  the  Action  of  the  Workman  himself. — It 

often  happens  that  the  arbitrator  reviewing  weekly  pay- 
ments has  to  determine  whether  the  state  of  incapacity 
existing  at  the  time  of  the  review,  is  to  be  attributed  to 
the  results  of  the  accident,  or  to  the  conduct  of  the 
injured  workman,  or  partly  to  the  one  cause  and  partly 
to  the  other. 

An  obligation  undoubtedly  rests  upon  a  workman 
who  has  suffered  injury  to  take  reasonable  care  not  to 
aggravate  it  by  misconduct,  and  to  adopt  such  reason- 
able remedies  as  the  medical  men  attending  him  may 
prescribe. 

If  he  neglects  or  refuses  to  do  this  an  arbitrator  would 
be,  it  is  thought,  justified  in  finding  that  the  physical 
condition  of  the  workman  at  a  given  time  is  due  not  to 
the  accident,  but  to  his  own  misconduct  or  default.  Still, 
such  a  finding  is  always  a  dangerous  field  for  the  arbi- 
trator to  embark  on,  and  the  greatest  eare  should  be 
taken  before  arriving  at  such  a  conclusion. 

In  the  ease  of  Smith  v.  Cord  Tatton  Colliery  Co.  (tr) 
an  arbitrator  found  that  the  incapacity  for  work  was 
caused  by  the  workman  not  following  the  instructions 
of  his  surgeons,  but  that  the  neglect  was  not  wilful,  but 
the  result  of  nervousness,  in  part  natural  and  in  part 

(tc)  Times,  February  6th,  1900 ;  W.  C.  Cases,  Vol.  IE.,  p.  121. 
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due  to  the  accident,  and  awarded  him  compensation. 
The  Court  of  Appeal  refused  to  interfere  with  the  award, 
on  the  ground  that  it  involved  no  question  of  law. 

Both  in  England  and  Scotland  (post,  p.  638)  the 
question  has  been  discussed  whether  a  workman  can  be 
compelled  to  undergo  a  surgical  operation  as  a  condition 
of  the  continuance  of  the  compensation. 

In  Roth  well  v.  Duties  (x)  the  Court  of  Appeal  in 
England  decided  that  there  was  nothing  in  the  Act 
which  imposed  on  a  workman  an  obligation  to  submit 
to  a  surgical  operation.  The  medical  men  had  agreed 
that  the  proposed  operation  would  be  attended  with  some 
risk,  some  of  them  said  with  considerable  risk. 

Although  the  Mastee  op  the  Kolls  (Collins,  M.E.) 
said  in  this  case  that  he  could  not  understand  how 
any  judge  could  be  expected  to  take  upon  himself  the 
responsibility  of  ordering  a  man  to  undergo  such  an 
operation,  it  must  not  be  taken  as  settled  even  in 
England,  that  under  no  circumstances  can  compensa- 
tion be  stopped,  or  reduced,  upon  the  ground  that  the 
workman  refuses  to  undergo  surgical  treatment. 

That  this  view  is  correct  is  shown  by  the  later  case 
of  Warncker  v.  Ricliard  Moreland  &  Sons  {y),  where  the 
above  case  was  explained,  and  the  expressions  therein 
used,  modified. 

The  facts  were  these — a  workman  had  refused  to 
undergo  a  slight  operation,  involving  no  risk,  and  such 
as  the  arbitrator  found  no  reasonable  man  would  refuse  to 
undergo.  Held,  by  the  Court  of  Appeal,  that,  under  these 
circumstances,  he  was  not  entitled  to  a  continuance  of 
his  compensation.  Followed  in  Stock  v.  Paddington 
Borough  Council  (z). 

The   facts   in   the    next    case  warranted    a   different 


(x)  W.  C.  Cases,  Vol.  V.,  p.  141. 

{y)  [1909]  1  K.  B.  184 ;  78  L.  J.  K.  B.  332 ;  100  L.  T.  12  ;  25  T.  L.  E. 
129. 

(z)  2  Butterworths'  C.  C.  402. 
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conclusion.  The  workman,  in  refusing  to  undergo  the 
operation,  had  followed  the  advice  of  his  own  medical 
man,  and  the  arbitrator  found  that  he  had  not,  under 
these  circumstances,  acted  unreasonably.  Held,  that 
the  compensation  could  not,  on  this  ground,  be  with- 
held (Tutton  v.  Owners  qfSS.  Majestic  (a) ).  See  Scottish 
decisions,  post,  p.  688. 

Where  the  workman  refuses  to  undergo  the  operation, 
the  onus  is  upon  the  employer  to  show  that  it  would 
have  resulted  in  a  removal  of  the  incapacity  for  work 
(Marshall  v.  The  Orient  Steam  Navigation  Co., Limited  (6)). 

Review  of  Compensation  Awarded  to  an  Infant. — 

Under  the  present  Act  an  arbitrator  may  take  into 
account,  in  reviewing  the  compensation  awarded  to  an 
infant,  the  earnings  he  probably  would  have  been 
receiving  at  the  time  of  the  review,  but  for  the  occur- 
rence of  the  accident.  Before  this  jurisdiction  arises  it 
is  necessary  that  at  the  time  of  the  occurrence  of  the 
accident  the  workman  should  have  been  under  twenty- 
one  years  of  age,  and  that  the  time  of  review  is  at  least 
twelve  months  after  the  accident  (Sched.  1  (16) ). 

This  can  only  be  done  where  the  accident  in  respect 
of  which  the  application  for  increase  is  made,  happened 
after  the  coming  into  force  of  the  present  Act  (s.  16  (1) ). 

A  convenient  form  to  be  used  with  necessary  modifi- 
cations is  Form  5. 

Scottish   Decisions   as  to   the   Review    of  Weekly 

Payments.— In  Steel  v.  Oak  Bank  Oil  Co.,  Limited  (e), 
the  Court  of  Session  refused  to  follow  the  English 
decision  in  Morton  &  Co.  v.  Woodward  (ante,  p.  681). 
The  court  took  the  view  that  an  arbitrator  must  treat 
the  registered  award  or  memorandum  as  subsisting  and 
enforceable  up  to  the  time  of  the  decision  in  an  appli- 
cation to   review  it,   and   can   only   end,  diminish    or 

(a)  [1909]  2  K.  B.  54 ;  78  L.  J.  K.  B.  530 ;  25  T.  L.  R.  482. 

(6)  26  T.  L.  E.  70. 

(c)  5  P.  244 ;  40  So.  L.  E.  204. 
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increase  the  compensation  as  from  that  date.  Lord 
Young  speaks  of  the  award  or  memorandum  when 
registered  as  a  judgment.  In  this,  it  is  believed,  he 
was  wrong.  There  are  many  distinctions  between  a 
judgment  and  something  capable  of  being  enforced  as  a 
judgment. 

This  decision  was  followed  in  Pumpherston  Oil  Co.  v. 
Caveney  (d),  and  Fife  Coal  Co.  v.  Lindsay  (e).  But  where 
the  amount  is  arrived  at  by  agreement  between  the 
parties,  and  no  memorandum  is  registered,  the  arbitrator 
is  not  bound,  nor  should  he  treat  the  agreement  for 
compensation  as  enforceable  during  any  period  when  the 
incapacity  has  in  fact  ceased  (Tighe  v.  Colville  &  Sons  (f) ; 
Southhook  Fireclay  Co.  v.  Laughland  (g) ). 

The  later  decisions  have  not  followed  strictly  those 
given  above.  In  Baird  d  Co.,  Limited  v.  Stevenson  (h), 
the  court  thought  the  point  so  important  that  the  Loed 
Justice  Clebk  said  he  should  have  been  disposed  to 
send  this  question  to  the  full  court  for  authoritative 
decision,  but  for  the  fact  that  under  the  new  Act  the 
question  could  now  be  taken  to  the  House  of  Lords. 

In  Lochgelly  Iron  and  Coal  Co.  v.  Sinclair,  and  Finnie 
d  Son  v.  Fulton  (i),  the  court  expressed  dissent  from 
both  the  case  of  Steel  v.  Oak  Bank  Oil  Co.  (supra),  and 
Pwmpherston  Oil  Co.  v.  Cavaney  {supra).  It  laid  down  a 
rule  as  follows :  The  court  will  not  suspend  a  charge 
proceeding  on  a  recorded  memorandum  of  agreement 
after  the  same  is  recorded  and  whilst  it  remains  on  the 
records  of  the  court,  except  in  exceptional  cases,  as  where 
the  workman  admits  payment  of  compensation  or  full 
wages  from  the  same  employer.    With  respect,  however, 

(d)  5  F.  663. 

(e)  [1908]  S.  C.  438  ;  45  S.  L.  R.  317. 
(/)  8  P.  179 ;  43  So.  L.  R.  129. 

(g)   [1908]  S.  C.  831 ;  45  S.  L.  R.  664. 

(h)  [1907]  S.  C.  1259  ;  44  S.  L.  R.  864.  See  also  William  Baird  £  Co., 
Limited  v.  McWhirmie,  [1908]  S.  C.  440 ;  45  S.  L.  R.  338. 

(i)  Reported  together,  46  S.  L.  R.  665.  Sinclair's  Case  reported, 
[1909]  S.  0.  922 ;  Finnie' s  Case,  [1909]  S.  C.  938. 
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to  the  period,  prior  to  the  granting  of  the  warrant  to 
register,  a  proof  should  be  allowed. 

The  only  distinction  now  existing  between  the  English 
and  Scottish  procedure  seem  to  be  this.  In  Scotland, 
if  the  agreement  is  registered,  it  can  be  charged  upon 
(save  in  exceptional  cases  where  the  workman  admits 
he  has  had  the  compensation,  or  full  wages  from  the 
employer  during  the  period  for  which  he  afterwards 
attempts  to  charge)  until  the  time  when  the  application 
to  end  or  vary  it  is  heard.  If  the  agreement  is  un- 
registered, a  proof  must  be  allowed  to  discover  whether 
incapacity  existed  during  the  period  for  which  compensa- 
tion is  claimed.  In  England,  if  asked  for  in  the  applica- 
tion to  review,  but  only  in  this  case,  the  compensation 
can  be  ended  or  varied  from  a  date  antecedent  to  the 
hearing  of  the  application,  ante,  p.  632.  See  also  Donald- 
son Bros.  v.  Cowan  (j). 

The  case  of  Allan  v.  Thomas  Spowart  &  Co., 
Limited  (k),  shows  that  an  arbitrator  cannot,  even 
though  supported  by  the  opinion  of  a  medical  referee, 
make  an  award  continuing  compensation  to  some  fixed 
future  date,  and  then  add  a  declaration  that  from  this 
date  it  is  to  cease  altogether. 

The  Scottish  judges  have  been  rather  more  strict 
than  the  English  judges  in  requiring  a  workman  to 
adopt  remedies  in  aid  of  his  own  recovery.  In  Dowds  v. 
Bennie  <£  Sons  (I),  it  was  laid  down  that  an  employer  is 
not  bound  to  continue  the  weekly  payments  when  the 
continuance  of  the  incapacity  is  due  to  the  workman's 
neglect  to  adopt  reasonable  medical  directions. 

Although  the  workman  is  not  bound  to  undergo  a 
serious  operation  as  a  condition  of  the  continuance  of 
compensation  (per  Lord  Adam  in  Dowds  v.  Bennie  & 
Sons,  supra),  or  even  an  operation  where  medical  experts 
differ  as  to  whether  it  is  or  is  not  attended  with  serious 

0')  [1909]  S.  0. 1292 ;  46  S.  L.  B.  920.  (fc)  8  F.  811. 

(Z)  5  F.  268. 
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risk  (Sweeney  v.  Pumpherston  Oil  Co.  (m),  yet  where 
the  operation  is  a  trivial  one  not  attended  with  serious 
risk  or  pain,  one  which  would  probably  result  in  com- 
plete recovery,  and  which  in  the  opinion  of  the  court 
a  reasonable  man  not  claiming  compensation  would 
submit  to,  the  compensation  may  be  stopped  whilst  the 
workman  refuses  to  undergo  such  operation  (Anderson  v. 
Baird  d  Co.  (n) ). 

In  both  the  cases  of  Bonelly  v.  William  Baird  d  Co., 
Limited  (o),  and  James  Ninvmo  d  Co.  v.  Fisher  (p),  the 
right  to  compensation  was  held  to  be  forfeited  by  the 
refusal  of  the  workman  to  undergo  what  the  arbitrator 
found  to  be  an  operation  the  risk  of  which  should,  by  a 
reasonable  man,  be  incurred. 

There  is  really  no  difference  at  the  present  time 
between  the  English  and  Scottish  decisions  on  the 
question  when,  and  the  circumstances  under  which,  an 
obligation  rests  on  a  workman  to  submit  to  a  surgical 
operation. 

Where  the  workman  is  capable  of  doing  some  light 
work,  the  court  may  take  into  consideration  the  question 
whether  it  is  possible  to  obtain  such  work  (Bryce  v. 
Connor  (q) ;  cf.  Clark  v.  Gas  Light  and  Coke  Co.,  ante, 
p.  631. 

On  an  application  to  review  an  award  where  the 
workman  had  returned  to  work  for  a  considerable  time 
and  then  left,  and  subsequently  claimed  all  arrears  of 
compensation,  including  the  compensation  covered  by 
the  period  whilst  he  was  at  work,  the  court  suspended 
the  charge,  holding  that  the  workman  was  not  entitled 
under  the  decree  for  the  time  during  which  he  was 
working  (Beath  and  Keay  v.  Ness  (r) ).    Semble,  by  Lord 

(m)  5  F.  972. 

(n)   5  F.  373. 

(o)  [1908]  S.  C.  536 ;  45  S.  L.  E.  394. 

(p)   [1907]  S.  0.  890 ;  44  S.  L.  B.  641. 

(2)  7F.  193;  42  So.  L.  B.  154. 

(r)  6  F.  822 ;  41  So.  L.  R.  631. 
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Tbaynbe — whether  the  workman  would  have  been  dis- 
entitled if  the  wages  earned  after  the  accident  had  been 
received  from  employers  other  than  the  original  employers. 

That  the  claim  of  a  workman  may  be  barred  by  a  long-^ 
continued  acquiescence  in  a  condition  of  things  incon- 
sistent with  an  enforceable  claim  is  shown  by  the  case  of 
William  Baird  &  Go.  v.  Dempster  (s).  There  a  claim  was 
made  for  arrears  of  compensation  seven  years  after  the 
man  had  returned  to  work.  Held,  that  the  workman  was 
barred  personali  exceptione  from  claiming  compensation 
for  this  period.  The  case  further  decides  that  where 
arbitration  proceedings  are  taken  to  enforce  arrears  of 
compensation  after  the  incapacity  has  ceased,  they  must 
fail  on  the  ground  that  there  is,  under  such  circum- 
stances, no  power  to  award  any  lump  sum. 

In  Bryson  v.  Dunn  and  Steven  (t),  Lord  McLakbn 
declared  that  an  arbitrator  could  not  either  originally 
or  on  review  award  such  a  sum  as  would,  when  added  to 
the  wages  being  earned,  result  in  a  larger  weekly  income 
than  the  earnings  before  the  accident.  (This  is  now  pro- 
vided for  in  the  Act,  Sched.  1  (3) ). 

In  this  case  the  court  again  considered  how  far  they 
were  justified  in  interfering  with  the  decision  of  the 
sheriff  in  deciding  a  question  of  fact,  and  held  that 
where  he  had  had  regard  to  the  proper  considerations 
his  award  must  stand.  These  considerations  were  stated 
to  be  four  in  number :  (1)  He  must  have  regard  to 
the  difference  in  the  wage-earning  capacity  before 
the  accident  and  at  the  time  of  the  application,  as 
evidenced  by  the  wages  (u)  de  facto  earned  before  the 
accident,  and  the  wages  being  earned  at  the  date  of 
the  application;  (2)  he  must  keep  in  view  any  pay- 
ment other  than  wages  (v)  which  the   employer  gave 

(s)  [1908]  S.  C.  722 ;  46  S.  L.  B.  119. 

(i)  8  P.  226;  43  So.  L.  E.  236. 

(u)  See  now  Sched.  1  (3). 

(v)  Now  wages  must  be  taken  into  account. 
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to  the  workman  during  the  period  of  incapacity  ;  (3)  he 
may  take  into  view  any  other  circumstances  which  he 
may  consider  relevant  to  the  question  of  the  proper 
compensation  ;  (4)  he  may,  having  considered  the  matter 
under  the  foregoing  conditions,  award  what  sum  he 
pleases  provided  only  that  such  sum  does  not  exceed 
50  per  cent,  of  the  average  wages  at  the  time  of  the 
accident  (such  wages  being  calculated  as  regards  an 
average  in  the  way  prescribed  by  the  statute)  and  does 
not  exceed  £1  per  week,  the  claimant  not  being  entitled 
as  of  right  to  any  particular  sum. 

A  registered  memorandum  or  agreement  is  not  dis- 
placed as  a  ground  of  charge  because  a  new  unregistered 
agreement  has  been  come  to  between  the  parties  varying 
the  compensation.  The  registered  agreement  may  be 
restricted  so  as  to  apply  and  be  enforceable,  only  to  the 
extent  of  the  reduced  compensation  (Fife  Coal  Co.  v. 
Davidson  (w)). 

Redemption  of  Weekly  Payments. — The  employer 
alone  can  commence  arbitration  proceedings  for  the 
purpose  of  the  redemption  of  weekly  payments  by  the 
payment  of  a  lump  sum.  He  can  only  do  this  when  he 
has  continued  the  payments  for  not  less  than  six  months 
(Sched.  1  (17) ). 

Under  the  Act  of  1897  no  principle  was  laid  down 
for  the  guidance  of  an  arbitrator  in  arriving  at  the 
lump  sum  for  which  the  weekly  payments  were  to  be 
redeemed. 

In  the  case  of  Pattinson  v.  Stephenson  under  the  Act  of 
1897  (unreported)  the  Court  of  Appeal  refused  to  inter- 
fere with  the  award  of  the  county  court  judge  who  had 
redeemed  the  weekly  payments  by  the  award  of  a  sum, 
arrived  at  by  taking  the  actuarial  value  of  an  annuity, 
calculated  on  the  weekly  payments,  less  20  per  cent, 
for    the   contingencies   of    the   workman   recovering  or 

(w)  [1907]  S.  C.  90  ;  44  Sc.  L.  E.  108. 
E.L.  2    T 
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dying  at  an  earlier  age  than  contemplated  by  the  annuity 
tables. 

Under  the  present  Act,  if  the  incapacity  is  permanent, 
the  lump  sum  to  be  awarded  must  be  such  an  amount  as 
would  purchase  an  immediate  life  annuity  for  the  work- 
man from  the  National  Debt  Commissioners  through  the 
Post  Office  Savings  Bank,  equal  to  seventy-five  per  cent, 
of  the  annual  value  of  the  weekly  payment  (Sched.  1 
(17)). 

It  is  very  difficult,  save  in  quite  exceptional  circum- 
stances, to  say  within  a  few  months  of  a  serious  accident 
that  the  incapacity  is  permanent.  It  must  be  remembered 
that  "  incapacity  "  here  means  incapacity  for  work,  not 
necessarily  of  the  former  kind,  but  any  suitable,  if  not 
any  work.  The  writer  had  to  deal  recently  with  the  case 
of  a  workman  who  lost  both  his  arms  in  an  accident.  In 
this  case  compensation  on  the  footing  of  permanent 
incapacity  for  life  was  awarded. 

See  these  "  Life  Annuities  Tables  "  Appendix  S. 

This  lump  sum,  when  ascertained,  may  be  ordered  by 
the  committee,  arbitrator  or  judge  to  be  invested  or  other- 
wise applied  for  the  benefit  of  the  person  entitled  thereto 
(Sched.  1  (17) ).  The  money  in  this  case  must  be  paid 
into  court,  and  is  then  dealt  with  as  money  paid  into 
court  in  a  case  of  death  (W.  C.  E.  59). 

The  lump  sum  may,  however,  be  arrived  at  by  agree- 
ment between  the  parties,  subject  always  to  the  provisions 
of  s.  9  (d),  (e)  of  Sched.  2. 

It  will  be  observed  that  where  the  lump  sum  is  arrived 
at  by  arbitration  or  agreement,  it  is  invested,  or  applied 
for,  or  actually  received  by  the  workman  himself,  and  if 
death  afterwards  results  from  the  accident,  such  sum 
must  be  deducted  from  the  compensation  due  to  the 
dependants  (Sched.  1  (a)  (i) ).  This  will  often  mean  that 
the  dependants  will  receive  nothing. 

This  seems  to  furnish  an  example  where  the  employer 
not  the  workman,  may  in  substance  deprive  the  depen- 
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dants  of  any  real  chance  of  receiving  compensation  for 
the  death,  but  it  appears  to  be  the  intention  of  the 
legislature  that  this  should  be  so. 

Where  the  incapacity  is  not  permanent  the  employer, 
if  he  cannot  agree  the  amount  with  the  workman,  must 
go  to  arbitration,  and,  as  before  stated  (ante,  p.  632),  cannot 
by  inserting  a  sum  in  the  particulars  for  which  he  is 
willing  to  redeem,  limit  the  discretion  of  the  arbitrator  as 
to  the  sum  to  be  awarded. 

It  is  thought  that  a  lump  sum  should  not  be  awarded 
without  inquiry.  But  see  National  Telephone  Co.,  Limited 
v.  Smith  (x).  Where  the  amount  payable  for  redemption 
has  been  arrived  at  by  agreement  between  the  parties, 
and  was,  in  the  opinion  of  the  Court  of  Appeal,  an 
eminently  reasonable  agreement,  this  court  ordered  a 
county  court  judge  who  had  refused  to  allow  it  to  be 
registered,  to  do  so  (O'Neill  v.  Anglo-American  Oil  Co.  (y). 
This  case  seems  to  show  that  an  appeal  lies  from  the 
exercise  of  the  county  court  judge  of  the  discretion  vested 
in  him  to  allow  or  refuse  to  allow  registration  of  an  agree- 
ment for  redemption.  The  circumstances,  however,  of 
this  case  were  exceptional,  and  the  Court  of  Appeal  was 
able  to  say  that  the  judge's  action  really  amounted  to  a 
misdirection  of  him  self. 

Setting  aside  Award  or  Order  Improperly  Obtained. — 

The  rules  (W.  C.  E.  70)  give  power  to  a  county  court  judge 
to  set  aside  or  vary  an  award  or  order  made  either  by  a 
judge  or  arbitrator,  if  he  is  satisfied  that  it  was  obtained 
by  fraud  or  other  improper  means,  or  where  a  dependant 
has  been  wrongfully  included  in,  or  excluded  from  the 
award  or  order. 

The  application  is  not  to  be  made  after  the  expiration 
of  six  months  from  the  date  of  the  award  or  order,  except 
by  leave  of  the  judge.   The  judge  can  only  give  this  leave 

(x)  [1909]  S.  0. 1863 ;  46  S.  L.  B.  988 ;  2  Butterworths'  0. 0.,  p.  417. 
(y)  2  Butterworths'  C.  0. 434. 
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when  he  is  satisfied  that  the  failure  to  make  the  applica- 
tion within  time  was  caused  by  mistake,  absence  from  the 
United  Kingdom,  or  other  reasonable  cause  (ib.).  The 
procedure  is  to  be  the  same  as  is  used  on  an  application 
to  rectify  the  register  (ib.).     See  W.  C.  E.  48. 

No  power  seems  to  have  been  expressly  conferred  upon 
the  rule  committee  of  the  county  courts  to  make  such  regu- 
lations as  are  contained  in  Eule  70  (2)  (b)  (c).  The  general 
power  given  in  s.  12  of  Sched.  2  to  make  rules  generally 
for  carrying  the  Act  into  effect  in  the  county  court,  hardly 
seems  to  warrant  a  rule  giving  power  to  set  aside  or  vary 
either  award  or  order  which  has  been  made  by  the  judge, 
or  arbitrator  appointed  by  him,  as  arbitrator,  especially 
having  regard  to  the  principle  laid  down  by  the  Court  of 
Appeal  in  the  case  of  Mountain  v.  Parr  (ante,  p.  580). 
Still,  the  rule  is  undoubtedly  a  useful  one.  Convenient 
forms  to  be  used  with  necessary  modifications  are  Forms 
40,  42. 
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CHAPTER  XIV. 


COSTS,   AND  MISCELLANEOUS   MATTEKS. 

The  costs  incurred  in  arbitrations  under  the  Act,  no 
matter  in  what  manner  or  before  whom  the  arbitration 
takes  place,  whether  a  committee,  arbitrator  or  judge, 
are  regulated  by  the  provisions  of  the  Second  Schedule 
to  the  Act  (ss.  7,  13,  14),  and  the  rules  made  thereunder 
(W.  C.  E.  61—66). 

Generally  they  are  in  the  discretion  of  the  arbitration 
tribunal,  but  in  the  case  of  a  judge,  or  arbitrator  appointed 
by  him  subject  to  the  rules  of  court  (Sched.  2  (7) ),  and 
in  no  case  can  they  exceed  the  limit  prescribed  by  rules 
of  court. 

All  such  costs,  whether  awarded  by  the  judge  or  an 
arbitrator,  must  be  taxed  in  accordance  with  the  rules, 
and  the  taxation  may  be  reviewed  by  the  judge  (ib.). 

An  arbitrator  has  no  jurisdiction  to  make  a  successful 
respondent  pay  the  costs  of  the  applicant  (Jones  v.  Great 
Central  Rail.  Co.  (a) ;  Andrews  v.  Groves  (b) ),  or  to  lay 
down  any  general  rule  to  be  followed  in  all  applications 
to  review  under  the  Act  (Bigby  &  Co.  v.  Cox  (c) ).  He  has 
a  discretion  to  order  a  particular  application  to  be  dealt 
with  either  as  an  interlocutory  proceeding  or  as  a  general 
arbitration.  The  parties  may  agree  the  amount  of  costs. 
In  default  of  agreement  they  are  to  be  taxed  according  to 

(a)  W.  C.  Bep.,  Vol.  IV.,  p.  23. 

(6)  16  T.  L.  B.  297.  Quare  if  he  can  make  an  unsuccessful  respon- 
dent pay  the  costs  of  a  successful  respondent. 

(c)  [1904]  2  K.  B.  208  ;  73  L.  J.  K.  B.  690 ;  91  L.  T.  72  ;  20  T.  L.  R. 
461. 
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the  scale  which  the  judge  or  arbitrator  may  direct,  and  in 
default  of  direction  on  the  scale  which  would  be  applicable 
if  the  proceedings  had  been  a  county  court  action  (W.  C.  E. 
61  (1) ),  but  there  is  now  power  to  allow  under  Scale  A  a 
number  of  items  such  as  were  only  formerly  permitted 
under  Scale  B  (r.  61  (1)  as  amended). 

Notwithstanding  this  rule  it  was  decided  in  the  case  of 
Welland  v.  Great  Western  Bail.  Co.  (d)  that  an  arbitrator 
may  award  a  lump  sum  for  costs  and  thus  render  taxation 
unnecessary;  but  see  Beadle  v.  Nicholas  (e). 

For  the  purpose  of  the  allowance  and  taxation  of  costs 
the  judge  or  arbitrator,  or  in  default  the  registrar,  must 
determine  what  amount  shall  be  considered  the  subject- 
matter  of  the  arbitration,  when  the  subject-matter  of  the 
arbitration  is  not  a  capital  sum  (W.  C.  R.  61  (2) ). 

The  arbitrator  or  judge  in  dealing  with  costs  may  con- 
sider any  offer  of  compensation  made  by  or  on  behalf  of 
the  employer  (ib.  (3) ). 

Special  costs  incurred  by  a  workman  in  procuring  the 
medical  referee's  certificate,  which  is  afterwards  used  in 
the  arbitration,  or  in  submitting  himself  to  such  medical 
referee  for  examination,  when  ordered  to  do  so  for  the 
purpose  of  a  report  being  made  to  the  judge,  may  be 
allowed  (ib.  (4)  (5) ). 

If  costs  are  awarded  by  a  committee  or  an  arbitrator 
appointed  by  the  parties,  the  registrar  of  the  court  in 
which  the  memorandum  is  registered  must  tax  the  costs, 
and  enter  the  amount  so  allowed  on  taxation  in  the 
register  (W.  C.  R.  62). ' 

The  judge  of  the  Bristol  County  Court,  in  Lancaster  v. 
Midland  Rail.  Co.  (/),  held  that  where  an  employer  who 
had  never  disputed  his  liability  pays  the  compensation 
into  court  without  proceedings,  he  cannot  be  ordered  to 
pay  any  costs  under  r.  18  (5),  even  the  costs  properly 

(S)  16  T.  L.  R.  297. 

(e)  W.  notes,  November  20th,  1909. 

(/)  Butterworths'  Compensation  Oases,  Vol.  I.,  p.  418. 
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incurred  by  the  applicant  before  the  receipt  of  the  notice 
of  payment  into  court. 

Costs   where   Workman  brings  Abortive   Action. — 

It  is  provided  by  s.  1  (4)  of  the  Act  that  where  the  work- 
man who  has  brought  an  abortive  action,  asks  the  court 
to  assess  his  compensation,  such  court  shall  be  at  liberty 
to  "  deduct  from  such  compensation  all  or  part  of  the 
costs  which,  in  its  judgment,  have  been  caused  by  the 
plaintiff  bringing  the  action  instead  of  proceeding  under 
the  Act,"  ante,  p.  483. 

It  is  often  difficult  to  say  what  the  costs  thrown  away 
are.  Generally  all  the  costs  have  been  incurred  in 
reference  to  the  abortive  action,  and  the  application  to 
award  compensation,  if  not  contested,  occasions  no 
further  expense.  On  the  other  hand,  if  arbitration 
proceedings  had  been  commenced  in  the  first  instance, 
and  had  been  defended,  almost  the  same  costs  would 
have  been  incurred  which  were  incurred  by  bringing 
the  action. 

Any  appeal  from  a  county  court  judge  when  he 
makes  a  deduction  from  compensation  for  costs  under 
s.  1  (4)  must  be  brought  to  the  Court  of  Appeal,  not  to 
a  Divisional  Court.  This  is  so  even  where  the  appeal  in 
the  unsuccessful  action  in  respect  of  which  the  costs  were 
occasioned,  has  been  properly  taken  to  the  Divisional  Court 
(Williams  v.  Army  and  Navy  Co-operative  Stores  (/) ). 

In  Skeggs  v.  Keen  (g)  the  Court  of  Appeal  held  that, 
where  all  the  costs,  with  one  immaterial  exception,  had 
been  caused  by  the  plaintiff  having  brought  the  abortive 
action,  it  was  right  that  he  should  not  receive  any  costs 
in  respect  of  the  assessment  of  compensation  under 
s.  1  (4). 

In  this  case  doubt  was  expressed  as  to  whether  there 
was  any  power  to  give  an  unsuccessful  plaintiff  any  costs 
under  that  sub-section. 

(/)  23  T.  L.  E.  408.  (g)  Times,  June  19th,  1899. 
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This  question  was  reconsidered  by  the  same  court 
in  Cattermole  v.  Atlantic  Transport  Co.  (h)  It  was 
held  that  the  effect  of  the  sub-section  was  to  leave  the 
court,  in  which  the  abortive  action  was  tried,  liberty  to 
exercise  full  discretion  as  to  the  costs  of  the  proceedings. 
In  this  case  the  county  court  judge  who  tried  the 
abortive  action  had  ordered  the  defendant  to  pay  all  the 
costs  of  the  proceedings,  and  had  not  ordered  any  costs 
to  be  deducted  from  the  compensation. 

That  such  a  course  would  generally  be  wrong  cannot 
be  doubted.  Stirling,  L.J.,  in  delivering  the  judgment 
of  the  court,  and  speaking  of  the  course  adopted  by  the 
county  court  judge,  says,  "  In  general  this  would  not  be 
right ;  but  such  an  order  may  be  justified  by  special 
circumstances,  as  if  (for  example)  the  judge  was  satisfied 
that  no  costs  had  been  caused  by  the  plaintiff  bringing 
an  action  instead  of  proceeding  under  the  Act.  This 
matter  is  one  within  the  discretion  of  the  judge ;  it  has 
not  been  shown  that  the  judge  exercised  his  discretion 
on  a  wrong  principle." 

It  is  difficult  to  imagine  a  case  where  no  extra  costs 
are  occasioned  by  bringing  an  abortive  action.  Such  an 
action  would  necessarily  be  founded  on  negligence,  to 
rebut  which  evidence  must  be  called.  It  is  hoped  that 
arbitrators  will  not  regard  the  above  case  as  a  precedent 
to  be  followed. 

Scottish  Decision — In  the  case  of  McKinna  v.  United 
Collieries,  Limited  (i)  the  defendants'  costs  in  the  action 
in  which  the  plaintiff  was  unsuccessful  were  taxed  at 
iE187  12s.  lie?.  These  costs  were  ordered  to  be  set  off, 
under  s.  1  (4)  of  the  Act,  against  the  compensation 
awarded,  which  was  12s.  a  week ! 

As  to  costs  where  employer  makes  a  tender  under 
the  Workmen's  Compensation  Act  of  an  amount  claimed 

(h)  [1902]  1  K.  B.  204 ;  71  L.  J.  K.  B.  173  ;  85  L.  T.  513. 
(i)  8  P.  969;  43  Sc.  L.  R.  713. 
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in  an  action  brought  at  common  law  and  under  the 
Employers'  Liability  Act,  1880.  See  Black  v.  Fife  Goal 
Co.  (j). 

Scale  of  Costs  in  Force There  are  four  scales  of 

costs  now  in  force  in  the  county  court,  viz.  the  "  lower 
scale,"  where  the  amount  recovered  exceeds  £2,  and  does 
not  exceed  £10,  and  the  "  higher  scale,"  sub-divided  into 
the  "A.  scale,"  "B.  scale,"  and  "C.  scale." 

The  "A.  scale"  applies  where  the. subject-matter  or 
sum  recovered  exceeds  £10,  and  does  not  exceed  £20  (k). 
The  "B.  scale,"  where  the  subject-matter  or  sum  re- 
covered exceeds  £20,  and  does  not  exceed  £50.  The 
"  C.  scale,"  where  the  subject-matter  or  sum  recovered 
exceeds  £50. 

These  scales  of  costs  apply  as  well  between  solicitor 
and  client  as  between  party  and  party  (I).  The  costs 
allowed  are  mostly  in  respect  of  matters  which  are  quite 
inapplicable  to  the  ordinary  steps  which  will  have  to  be 
taken  in  arbitration  proceedings  under  the  Workmen's 
Compensation  Act.  Still,  as  no  special  scale  of  costs  is 
provided,  the  registrar,  who  has  to  tax  the  costs  of  such 
arbitration  proceedings,  will  probably  fix  upon  the  item 
in  the  scale  which  bears  the  nearest,  or  some  resemblance 
to  the  matter  in  respect  of  which  he  is  asked  to  make  an 
allowance. 

No  court  fee,  except  such  as  may  be  prescribed  under 
paragraph  (15)  of  the  First  Schedule  to  this  Act  shall  be 
payable  by  any  party  in  respect  of  any  proceeding  by  or 
against  a  workman  under  this  Act  in  the  court  prior  to 
the  award  (Sched.  2  (13) ). 

Solicitor's  Costs  against  Workman Schedule  2  (14) 

provides  that  compensation  payable  under  any  agreement 

(j)  2  Butterworths'  C.  0.  456. 

(ft)  See  W.  C.  E.  61  (1)  as  to  special  costs  which  may  be  allowed 
under  this  scale  of  costs. 

(Z)  See  these  scales  of  costs  fully  set  out  in  the  Yearly  County  Court 
Practice,  1909,  Vol.  I.,  pp.  888-903. 
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or  award  is  to  be  paid  on  the  receipt  of  the  person 
to  whom  it  is  payable,  and  that  his  solicitor  or  agent 
shall  not  be  entitled  to  recover  from  him,  or  to  claim  a 
lien  on,  or  deduct  any  amount  for  costs  from  the  said 
sum  a,warded,  except  such  sum  as  may  be  awarded  by 
the  arbitrator  or  county  court  judge  on  an  application 
made  either  by  the  person  claiming  compensation  or 
his  solicitor  or  agent,  to  determine  the  amount  of  costs 
to  be  paid  to  the  said  solicitor  or  agent,  such  sum  to  be 
awarded  subject  to  taxation  and  to  the  scale  of  costs 
prescribed  by  rules  of  court. 

Where  costs  are  given  against  the  respondent  which 
the  solicitor  or  agent  is  entitled  to  receive,  he  will  not, 
it  is  believed,  be  entitled,  except  perhaps  under  very 
exceptional  circumstances,  such  as  having  been  directed 
by  his  client  to  incur  some  unusual  expense,  after  having 
pointed  out  that  it  will  not  be  allowed  in  the  costs,  to 
make  such  an  application. 

He  will  have  to  be  content  with  the  costs  he  receives 
from  the  respondent. 

Where  the  award  is  made  against  the  respondent 
without  costs,  such  an  application  may  properly  be 
made. 

The  procedure  on  such  an  application  is  regulated  by 
the  Eules  (W.  C.  R.  65). 

The  application  is  generally  to  be  made  to  the  arbitra- 
tion tribunal  which  awards  the  compensation. 

If  made  at  the  time  of  the  hearing  of  the  arbitration, 
or  immediately  after,  it  should  be  made  to  the  judge  or 
arbitrator  before  whom  the  arbitration  has  taken  place. 
If  made  subsequently,  if  the  arbitration  was  before  a 
judge  or  an  arbitrator  appointed  by  him,  it  must  be 
made  to  the  judge  (ib.). 

Where  the  compensation  has  been  arrived  at  by  agree- 
ment, the  application  must  be  made  to  the  judge  (ib.). 

A  substantive  application  must  be  in  accordance  with 
Form  64  and  in  manner  provided  by  Eule  48  (ib.). 
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Notice  of  such  application  must  be  served  on  the 
person  for  whom  the  solicitor  or  agent  acted  (W.  C.  K. 
65  (6) ). 

On  such  an  application,  the  committee,  arbitrator  or 
judge  may  award  costs  to  the  solicitor  or  agent,  and 
make  an  order  entitling  such  solicitor  or  agent  to  recover 
his  costs  from  the  person  for  whom  he  acted,  or  he  may 
be  given  a  hen  on  the  sum  awarded  as  compensation  to 
his  client,  or  allowed  to  deduct  his  costs  from  the  amount 
awarded,  or  generally  such  order  may  be  made  as  to  the 
judge  seems  just  (ib.).  Such  costs,  in  default  of  an 
agreement,  must  still  be  taxed,  but  the  judge  may  order 
upon  which  scale  of  costs  in  force  they  are  to  be  taxed. 
In  default  of  such  direction,  they  are  to  be  taxed  upon 
the  scale  which  would  be  applicable  if  the  proceedings 
had  been  an  action  (ih.). 

"Where  the  subject-matter  of  the  arbitration  is  not  a 
capital  sum,  the  arbitration  tribunal  must  determine 
what,  for  the  purposes  of  taxation,  is  to  be  considered 
the  amount  of  the  subject-matter  of  the  arbitration  (ib.) 

Where  Lien  given  to  Solicitor  or  Agent  on  Compensa- 
tion Awarded. — If  an  order  is  made  giving  the  solicitor 
or  agent  a  right  to  recover  costs  from  his  own  client,  or  a 
hen  for  his  costs  on  the  money  awarded  as  compensation, 
or  allowing  him  to  deduct  his  costs  from  such  sum,  these 
costs  must  be  taxed  by  the  registrar  (W.  C.  E.  66  (a) ). 
A  copy  of  the  order  and  memorandum  of  the  amount  at 
which  the  costs  are  taxed  may  be  obtained  by  such 
solicitor  or  agent,  and  served  on  the  party  who  has  to 
pay  the  compensation  (ib.  (b) ). 

The  memorandum  of  such  order  and  of  the  amount  of 
costs  must  also  be  entered  in  the  special  register  in  which 
the  award  or  memorandum  under  which  the  compensa- 
tion is  recorded  (ib.  (c) ). 

The  party  liable  to  pay  the  compensation  must  pay  the 
solicitor  or  agent  the  amount  to  which  he  is  entitled,  but 
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he  cannot  be  made  liable  to  pay  more  than  he  is  liable  to 
pay  as  compensation,  or  to  pay  it  by  any  other  instal- 
ments than  those  by  which  he  is  liable  to  pay  such  com- 
pensation (ib.  (d) ). 

If  the  party  liable  to  pay  the  compensation  fails  on 
demand  to  pay  what  he  is  liable  to  pay  to  the  solicitor 
or  agent,  the  judge  may,  on  an  application  made  under 
Eule  48,  on  being  satisfied  that  the  order  has  been  served 
and  demand  made  for  payment,  order  such  party  to  pay 
such  sum,  and  in  default  order  execution  to  issue  (ib.  (e) ). 

Payments  made  as  above  to  the  solicitor  or  agent  by 
the  party  liable  to  pay  compensation  is  to  be  a  valid 
discharge  pro  tanto  of  the  compensation  (ib.  (f) ). 

If  the  compensation  has  been  paid  into  court,  the 
amount  to  which  the  solicitor  or  agent  is  entitled,  is  to 
be  paid  out  of  this  sum  (ib.  (g) ). 

Review  of  Taxation. — An  application  to  review  the 
taxation  of  costs  is  to  be  made  on  notice  in  writing, 
served  on  the  opposite  party  two  clear  days  before  the 
hearing,  unless  shorter  notice  is  allowed  by  the  judge  or 
registrar  (W.  C.  E.  63). 

Only  the  evidence  brought  in  before  the  registrar  is 
to  be  received  on  the  review,  unless  the  judge  otherwise 
orders  (ib.). 

The  costs  are  in  the  discretion  of  the  judge  and  the 
result  is  to  be  entered  in  the  special  register  (ib.). 
Where  any  party  to  whom  costs  are  awarded  acts  by  a 
solicitor,  the  solicitor  may  receive  or  take  such  costs  out 
of  court  in  the  same  way  as  in  an  action  (W.  C.  R.  64). 

Lien  on  Weekly  Payments.— The  effect  of  the  above 
regulations  is  that  where  a  weekly  sum  is  payable  as 
compensation,  the  solicitor  who  is  entitled  to  deduct  his 
costs  therefrom,  or  has  a  lien  upon  such  amount,  will 
have  to  take  his  payment  weekly,  in  the  form  of  either 
the  whole  or,  more  probably,  part  only  of  such  weekly 
payment. 
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Miscellaneous  Matters. — The  following  miscellaneous 
matters  may  be  mentioned : 

(1.)  Money  paid  into  one  court  may  be  transferred  to 
any  other  whether  such  courts  are  situate  in 
the  same  part  of  the  United  Kingdom  or  not 
(Sched.  1  (6)  ;  W.  C.  E.  76). 

(2.)  Compensation  ordered  to  be  invested  may  be 
invested  in  the  Post  Office  Savings  Bank  by 
the  registrar,  or  in  the  purchase  of  an  annuity 
from  the  National  Debt  Commissioners,  through 
the  Post  Office  Savings  Bank  or  placed  on 
deposit  by  the  registrar  in  the  Post  Office 
Savings  Bank,  notwithstanding  it  exceeds  the 
amount  allowed  by  statute.  It  is  to  be  paid 
out  only  on  the  order  of  the  Treasury  or  sub- 
ject to  regulations  by  the  order  of  the  judge  or 
registrar.  A  person  entitled  to  compensation 
so  invested  may,  nevertheless,  open  an  account 
in  the  Post  Office  Savings  Bank  or  in  any  other 
savings  bank  without  incurring  any  statutory 
penalty  (Sched.  1;  (10)— (13) ). 

(3.)  The  duty  of  a  judge  of  county  courts  under  this 
Act,  or  in  England,  of  an  arbitrator  appointed 
by  him,  shall,  subject  to  the  rules,  be  part  of 
the  duties  of  the  county  court  and  the  officers 
of  the  court  shall  act  accordingly,  and  rules  of 
court  may  be  made,  both  for  any  purpose  for 
which  this  Act  authorises  rules  of  court  to  be 
made  and  also  generally  for  carrying  the  Act 
into  effect  in  the  county  court  or  before  an 
arbitrator  appointed  by  the  judge  of  the  county 
court  (Sched.  2  (12)). 

(4.)  The  filing  and  service  of  documents  and  notices  is 
prescribed  by  the  rules  (W.  C.  B.  77). 

(5.)  Any  matter  or  thing  not  specifically  provided  for 
under  the  rules  is  to  be  governed  in  the  county 
courts    by  the  general   procedure    under   the 
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County  Courts  Act,  1888,  and  the  County  Court 
Rules  made  thereunder  (W.  C.  R.  80). 

(6.)  A  special  register  is  to  be  kept  in  every  county 
court  in  which  every  proceeding  under  the  Act 
before  the  judge  or  arbitrator  appointed  by  him 
is  to  be  recorded  (W.  C.  R.  81). 

(7.)  Annual  returns  of  the  number  of  injuries  in 
respect  of  which  compensation  has  been  paid 
may  be  required  by  the  Secretary  of  State  from 
every  employer  in  any  industry  to  which  he 
may  direct  the  section  to  apply  (s.  12)  (m). 

(m)  See  the  industries  to  which  this  obligation  has  been  applied  by 
orders  of  the  Secretary  of  State,  dated  January  15th,  1908,  in  Appendix 
AA. 
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CHAPTEK  XV- 


APPEALS. 

"The  Arbitration  Act,  1889,  shall  not  apply  to  any 
arbitration  under  this  Act;  but  a  committee  or  an 
arbitrator  may,  if  they  or  he  think  fit,  submit  any 
question  of  law  for  the  decision  of  the  judge  of  the  county 
court,  and  the  decision  of  the  judge  on  any  question  of 
law,  either  on  such  submission,  or  in  any  case  where  he 
himself  settles  the  matter  under  this  Act,  or  where  he 
gives  any  decision  or  makes  any  order  under  this  Act, 
shall  be  final,  unless  within  the  time  and  in  accordance 
with  the  conditions  prescribed  by  rules  of  the  Supreme 
Court  either  party  appeals  to  the  Court  of  Appeal  ..." 
(Sched.  2  (4) ). 

The  above  section  is  the  only  one  giving  a  right  of 
appeal  in  an  arbitration  under  the  Act.  It  contemplates 
the  submission  of  a  question  of  law  by  a  lay  arbitrator,  or 
an  arbitrator  appointed  by  the  county  court  judge,  to  the 
county  court  judge,  and  an  appeal  from  the  county  court 
on  a  question  of  law  only  to  the  Court  of  Appeal.  The 
first  of  these  is  not  strictly  an  appeal  at  all,  though  it  is 
conveniently  treated  as  such. 

Special  Appellate  Jurisdiction  of  County  Court  Judge. 

— It  is  purely  optional  on  the  part  of  a  committee 
or  arbitrator  appointed  by  consent  of  the  parties,  or 
arbitrator  appointed  by  the  county  court  judge,  whether 
or  not  they  or  he  choose  to  submit  such  a  question. 

There  is  no  direct  appeal,  even  on  a  question  of  law,  to 
the  Court  of  Appeal  from  the  decision  of  a  committee  or 
arbitrator  agreed  on  by  the  parties,  or  arbitrator  appointed 
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by  the  county  court  judge  (Gibson  v.  Wormald  and 
Walker  (a) ). 

Where  a  question  of  law  is  submitted  to  a  county  court 
judge,  it  has  to  be  submitted  in  the  form  of  a  special  case 
(W.  C.  R.  32  (1)  (&) ). 

Great  care  must  be  taken  by  the  arbitrator  to  see  that 
the  question  submitted  to  the  judge  is  really  a  question 
of  law  or  a  question  of  mixed  law  and  fact,  and  that  the 
facts  necessary  to  decide  such  question  are  set  out  in  the 
case,  and  found  clearly  and  definitely  (W.  C.  R.  32  (1)  (c) ). 

Procedure  on  Special  Case. — The  case  is  to  be  intituled 
in  the  matter  of  the  Act  and  of  the  arbitration,  divided 
into  numbered  paragraphs,  which  are  to  state  concisely 
such  facts  and  documents  as  may  be  necessary  to  enable 
the  judge  to  decide  the  question.  The  judge  may  refer 
to  the  whole  of  the  documents  and  draw  inferences  of 
fact  and  law  (W.  C.  R.  32  (2) ). 

The  case  is  to  be  signed  by  the  chairman  and  secretary 
of  the  committee,  or  by  the  arbitrator,  and  sent  to  the 
registrar,  and  by  him  to  the  judge.  The  judge  shall 
appoint  a  day  and  hour  for  hearing  the  case,  and  the 
registrar  is  to  give  the  parties  notice  thereof  (Form  25). 

The  notice  is  to  be  given  so  as  to  allow  ten  days  at 
least  before  the  day  fixed  for  the  hearing,  unless  all 
parties  consent  to  an  earlier  day  (W.  C.  R.  32  (3) ). 

Any  party  may  have  a  copy  of  the  case  at  his  own 
expense  (ib.  (4) ). 

The  judge  may  remit  the  case  for  restatement  or 
further  statement  {ib.  (6) ). 

After  deciding  the  question,  the  judge  may  remit  the 
case  with  a  memorandum  of  his  decision,  so  that  the 
committee  or  arbitrator  may  proceed  in  accordance  with 

(a)  [1904]  2  K.  B.  40  ;  73  L.  J.  K.  B.  491 ;  91  L.  T.  7 ;  20  T.  L.  B.  452. 

(6)  For  form  of  special  case  see  Appendix  U. 

(c)  A  lay  arbitrator  often  sets  out  as  a  question  of  law,  what  is  really 
a  question  of  fact,  or  a  question  which,  although  one  of  law,  is  entirely 
dependent  upon  the  findings  of  fact. 
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the  decision.  If  the  decision  of  the  question  disposes  of 
the  whole  matter,  the  judge  may  make  the  award  himself 
(ib.  (5) ).  The  judge  has  jurisdiction  over  the  costs  of 
the  special  case  or  may  direct  such  costs  to  be  dealt  with 
as  costs  attending  the  arbitration  (ib.  (7) ). 

The  judge  cannot  interfere  with  or  alter  the  findings 
of  the  committee  or  arbitrator  upon  questions  of  fact 
(Ferguson  v.  Green,  ante,  p.  571). 

Appeal  to  the  Court  of  Appeal. — An  appeal  lies  to 
the  Court  of  Appeal  from  the  decision  of  the  judge  on  a 
question  of  law  submitted  to  him  by  an  arbitrator,  or  on 
a  question  of  law  when  he  himself  acts  as  arbitrator 
under  the  Act,  or  where  he  gives  any  decision  or  makes  any 
order  under  the  Act. 

These  last  words  are  new,  and  inserted  to  meet  a 
difficulty  which  arose  under  the  Act  of  1897.  Under 
that  Act  it  was  held  that  no  appeal  would  lie  to  the 
Court  of  Appeal  in  interlocutory  matters  arising  in  the 
arbitration  or  indeed  in  any  case  where  the  judge  was 
not  acting  as  arbitrator,  but  exercising  his  powers  as  a 
county  court  judge  (Leech  v.  Life  and  Health  Insurance 
Co.  (d) ). 

The  actual  decision  in  the  above  case  was  that  the 
Court  of  Appeal  had  no  jurisdiction  to  hear  an  appeal 
against  the  refusal  of  a  county  court  judge  to  direct 
insurers  to  pay  insurance  money  into  the  Post  Office 
Savings  Bank  in  accordance  with  the  provisions  of  s.  5 
(1)  of  the  Act  of  1897. 

The  same  rule  was  laid  down  where  the  appeal  was 
from  a  refusal  of  the  county  court  judge  to  direct  a  review 
of  taxation  of  costs  (Rigby  &  Go.  v.  Cox  (e) ).  See  also 
Keane  v. Nash  (f).     See  now  Moss  v.  Great  Eastern  Rail. 

(d)  [1901]  1  K.  B.  707 ;  70  L.  3.  K.  B.  544 ;  84  L.  T.  414 ;  17  T.  L.  B. 
354. 

(e)  [1904]  1  K.  B.  358 ;  73  L.  J.  K.  B.  80 ;  89  L.  T.  717 ;  20  T.  L.  K. 
136. 

(/)  88  L.  T.  790 ;  78  L.  J.  K.  B.  1048 ;  19  T.  L,  B.  419. 

E.L.  2  V 
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Co.  [g),  which  decides  that  under  the  wording  of  Sched. 
2  (4)  of  the  Act  of  1906,  any  appeal  from  a  judge 
exercising  the  jurisdiction  conferred  on  him  by  the 
Workmen's  Compensation  Act,  or  rules  made  thereunder, 
must  go  to  the  Court  of  Appeal. 

But  even  under  the  Act  of  1897,  where  the  proceed- 
ing before  the  county  court  judge  could  be  described 
as  a  "  matter  "  within  s.  120  of  the  County  Courts  Act, 
1888,  an  appeal  lay  to  a  divisional  court  although  not 
to  the  Court  of  Appeal.  See  Morris  v.  Northern 
Employers'  Mutual  Indemnity  Co.,  Limited  (h)  ;  Kniveton 
v.  Northern  Employers'  Mutual  Indemnity  Co.,  Limited  (i) ; 
Bailey  v.  Plant  (k) ;  Wellandv.  Great  WesternRail.  Co.  (I). 

At  the  present  time  an  appeal  lies  to  the  Court  of 
Appeal  where  the  judge  "  gives  any  decision  or  makes 
any  order  under  the  Act." 

All  Appeals  under  the  Act  now  go  to  the  Court  of 
Appeal. — The  result  of  the  foregoing  cases  is  that  all 
appeals  from  a  county  court  under  the  Workmen's 
Compensation  Act,  1906,  must  now  go  direct  to  the 
Court  of  Appeal. 

It  must  never  be  overlooked  that  the  appeal  to  the 
Court  of  Appeal  is  only  allowed  on  questions  of  law  or 
questions  of  mixed  fact  and  law.  It  is  often  difficult  to 
say  what  is  a  mixed  question  of  fact  and  law.  The  facts 
as  they  in  reality  exist  in  a  given  case  must  be  ascer- 
tained by  the  arbitrator,  and  on  these  points  his  decision 
is  unchallengeable,  but  when  all  the  facts  have  been  ascer- 
tained, the  question  whether  they  create  a  right  under 
the  Act  is  often  a  mixed  question  of  law  and  fact,  and 
appealable. 

(g)   [1909]  2  K.  B.  274 ;  25  T.  L.  E.  466. 
(h)   [1902]  2  K.  B.  165 ;  71  L.  J.  K.  B.  773 ;  86  L.  T.  748. 
(i)  [1902]  1  K.  B.  880;  71  L.  J.  K.  B.  588  ;  86  L.  T.  721. 
Ik)   [1901]  1  Q.  B.  31 ;  70  L,  J,  Q.  B.  63 ;  83  L.  T.  459 ;  17  T.  L.  B. 
48. 
(I)   16  T.  L.  B  297. 
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In  Hoddinott  v.  Newton  Chambers  A  Co.  (m),  the  House 
of  Lords  decided  that  whether  a  temporary  staging  was 
a  scaffolding  within  the  meaning  of  the  Act  of  1897  was  a 
mixed  question  of  fact  and  law.  "  When  the  facts  are 
ascertained  it  is  a  question  of  law  on  which  the  Court  of 
Appeal  is  entitled,  and  I  think  bound  to  express  an 
opinion  "  (per  Lord  Macnaghten,  p.  56,  report  in  Law 
Keports).  "I  thoroughly  agree  that  the  arbitrator  or 
county  court  judge  is  the  proper  tribunal  to  find  any  fact 
which  is  necessary  for  the  determination  of  the  question 
.  .  .  and  his  finding  upon  such  facts  is  according  to 
the  general  rule  final,  but  whether  upon  the  facts  so 
found  the  arrangement  so  constructed  is  a  '  scaffolding ' 
sufficient  to  satisfy  the  requirements  of  s.  7  is,  in  my 
opinion,  a  question  of  law,  which  in  the  first  instance 
must  be  adjudged  by  him  to  enable  him  to  determine  the 
case  before  him,  his  judgment  on  the  question  of  law 
being  open  to  review  by  the  Court  of  Appeal  "  (per  Lord 
Brampton,  p.  68,  of  report  in  Law  Eeports). 

In  Fenton  v.  Thorley  (n),  the  House  of  Lords  also 
apparently  felt  itself  quite  free  to  consider  and  decide 
whether  the  circumstances  of  the  case  amounted  to  an 
"  accident "  within  the  meaning  of  the  Act.  Lord 
Lindley  in  his  judgment,  says :  "  But  when  personal 
injury  and  its  cause  or  causes  have  been  ascertained, 
the  question  whether  such  cause  or  causes  amount  to 
an  accident  within  the  meaning  of  the  Act  is  a  question 
of  law  on  which  the  decision  of  the  county  court  judge 
is  not  final,  and  is  not  a  question  of  fact  on  which  his 
decision  is  not  open  to  appeal.  Upon  this  point  I  will 
only  remind  your  lordships  of  the  observations  of  Lord 
Beampton  in  Hoddinott  v.  Newton  Chambers  &  Co., 
which  were  concurred  in  by  the  other  noble  lords  who 
heard  the  case,  although  they  differed  in  the  result." 

(m)  [1901]  A.  C.  49;  70  L.  3.  Q.  B.  150;  84  L.  T.  1 ;  17  T.  L.  E. 
134. 

(n)  [1903]  A.  C.  443;  7?  L.  J.  K.  B.  787;  89  It.  T-  3H  ;,  19  T.  L.  E. 
684. 
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In  all  cases  the  question  of  law  upon  which  the 
appeal  is  founded  must  be  raised  before  the  judge  or 
arbitrator  or  necessarily  decided  by  him.  The  judge 
should  be  asked  to  take  a  note  of  the  point  raised,  and 
must  do  so  (W.  C.  B.  34). 

Procedure  on  Appeal — Proceedings  on  appeal  are 
regulated  so  far  as  they  relate  to  the  Court  of  Appeal  by 
the  rules  of  the  Supreme  Court  (0.  58,  r.  20  (o)  ). 

Every  such  appeal  is  to  be  by  notice  of  motion,  which 
shall  state  the  grounds  of  the  appeal.  The  notice  of 
motion  is  to  be  an  eight  days'  notice  and  served  on  every 
party  directly  affected  by  the  appeal  (0.  58,  r.  22,  and 
0.  59,  r.  10). 

The  notice  of  motion  is  to  be  served  and  the  appeal 
entered  within  twenty-one  days  from  the  date  of  the 
judgment  order  or  finding  complained  of,  such  period 
being  calculated  from  the  time  at  which  the  judgment  or 
order  is  signed,  entered  or  otherwise  perfected,  or  from 
the  time  at  which  the  finding  or  any  refusal  is  made  or 
given  (0.  58,  r.  20,  and  0.  59,  r.  12). 

The  party  appealing  must  apply  to  the  county  court 
judge  for  a  copy  of  his  notes  and  decision,  and  furnish 
such  copy  or  copies  for  the  use  of  the  Court  of  Appeal. 
If  the  judge's  notes  are  not  produced  the  court  has  power 
to  hear  the  appeal  on  any  other  evidence  or  statement 
of  what  occurred  which  it  may  deem  sufficient  (0.  58, 
r.  20  (b) ). 

The  appeal  does  not  operate  as  a  stay  of  proceedings 
unless  the  county  court  judge  so  directs,  or  unless  a 
deposit  is  made  or  security  given  within  ten  days  after 
the  decision  to  the  satisfaction  of  the  inferior  court. 
Such  deposit  or  security  is  not  to  exceed  the  amount  of 
the  money  or  value  of  the  property  affected  by  the  judg- 
ment order  or  finding  appealed  from  (0.  58,  r.  20  (c),  and 
0.  59,  r.  14). 

(o)  See  Rules  of  Supreme  Court,  Appendix  V. 
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The  Court  of  Appeal  has  power  to  extend  the  time  for 
appealing  (p)  or  to  amend  the  ground  of  appeal  or  to 
make  any  other  order,  on  such  terms  as  the  court  shall 
think  just,  to  ensure  the  determination  on  the  merits  of 
the  real  questions  in  controversy  between  the  parties 
(0.  58,  r.  20  (c),  and  0.  59,  r.  16). 

In  other  matters  the  procedure  is  regulated  by  .the 
Eules  for  the  time  being  in  force  with  respect  to  appeals 
from  the  High  Court  to  the  Court  of  Appeal  (0.  58, 
r.  20(d)). 

In  Scotland  appeals  to  the  Court  of  Session  are  regu- 
lated by  the  Act  of  Sederunt  (q). 

In  Ireland  appeals  are  regulated  by  0.  58,  r.  24,  of  the 
Eules  of  the  Supreme  Court  (Ireland). 

Security  for  Costs  of  Appeal.— Upon  an  application 
founded  upon  affidavit  that  the  appellant  will  be  unable 
to  pay  the  costs  of  the  appeal,  the  Court  of  Appeal  will,  as 
a  rule,  order  security  for  the  costs  of  the  appeal — in  the 
case  of  a  workman's  appeal  usually  £15 — to  be  given  (?•). 

This  security  can  be  required  although  the  work- 
man's appeal  is  supported  by  a  trade  union,  and  even 
where  the  workman's  costs  in  the  county  court  have 
been  already  paid  by  the  trade  union  (s). 

In  the  case  of  Harivood  v.  Abrahams  (t)  it  was  argued 
that  security  in  workmen's  compensation  cases  ought 
not  to  be  required,  the  appeal  being  in  such  cases 
analogous  to  an  application  for  a  new  trial,  which  could 
not  be  granted  in  the  county  court.  It  was  pointed 
out  that  it  was  not  the  practice  of  the  court  to  order 

(p)  A  mistake  made  by  a  legal  adviser  as  to  the  possibility  of  an  appeal 
being  brought  is  no  sufficient  ground  for  extending  the  time  for  appeal 
(Nicholson  v.  Piper,  24  T.  L.  B.  16). 

(g)  See  Appendix  W. 

(r)  Hall  v.  Snowden,  Hubbard  &  Co.,  [1899]  1  Q.  B.  593;  68  L.  J. 
Q.  B.  363  ;  80  L.  T.  256 ;  15  T.  L.  E.  244. 

(s)  McLaughUn  v.  Clapton,  Times,  February  28th,  1899  ;  Haddock  v. 
Humphrey  and  Another,  Times,  August  1st,  1899. 

(t)  [1901]  2  K.  B.  304 ;  70  L.  3.  K.  B.  746. 
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security  for  costs  on  applications  for  new  trials.  The 
court,  however,  held  that  such  an  application  was  not 
strictly  an  application  for  a  new  trial,  and  ordered  the 
security  to  be  given  (x). 

Although  the  rule  that  security  must  be  given  is  well 
established,  it  is  within  the  discretion  of  the  court  to 
refuse  the  application  where  special  grounds  render  it 
inequitable  that  it  should  be  required.  See  Hubball  v. 
Everitt  &  Sons  (y). 

The  fact  that  the  county  court  judge  has  stayed  execu- 
tion to  enable  an  appeal  to  be  prosecuted  is  not  a 
sufficient  ground  for  dispensing  with  the  security  (Shea 
v.  Drolenvaux  (a) ) . 

The  application  for  security  for  costs  should  be  made 
promptly  after  the  appeal  has  been  entered.  It  should 
be  made  before  the  other  side  has  incurred  the  costs  of 
preparing  for  the  appeal,  otherwise  it  may  be  refused. 
It  is  usually  made  to  the  Court  of  Appeal  on  a  day  set 
apart  for  motions  ;  notice  must  be  given  to  the  other  side 
of  the  intention  to  make  the  application. 

It  is  in  all  cases  wise  for  the  party  proposing  to  make 
the  application  to  give  the  other  side  notice  of  such 
intention,  in  order  that,  if  they  are  willing  to  give  the 
security,  the  necessity  for  any  application  may  be  avoided. 

The  Court  of  Appeal  has  now  decided,  in  Stanland  v. 
North  Eastern  Steel  Co.  (a),  that  this  course  must  be 
adopted  before  an  application  for  security  is  made  to  the 
court. 

When  no  time  is  limited  in  the  order  requiring  the 
security  to  be  given  it  must  be  given  within  fourteen 
days  from  the  date  of  such  order  (6). 

(a)  The  rule  against  requiring  security  in  applications  for  new  trials 
no  longer  exists  (Wightwick  v.  Pope,  [1902]  2  K..  B.  99 ;  71  L.  J.  K.  B. 
709  ;  86  L.  T.  750. 

(y)  16  T.  L.  B.  168,  and  Pritchett  v.  Poole,  76  L.  T.  472. 

(z)  88  L.  T.  679. 

(a)  23  T.  L.  B.  1. 

(6)  See  remarks  of  Vaughan  Williams,  L.J.,  in  18  T.  L.  B.  p.  537. 
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The  appellant  may  appeal  in  forma,  pauperis,  and  the 
respondent  in  a  proper  case  may  defend  the  appeal  in 
formal,  pauperis  (Handford  v.  George  Clarke,  Limited  (c) ). 

It  is  necessary  for  such  person  to  show  that  he  is  "  not 
worth  £25,"  his  wearing  apparel  and  the  subject-matter 
of  the  cause  only  excepted :  R.  S.  C,  0.  16,  r.  22.  See 
Kydd  v.  The  Watch  Committee  of  the  City  of  Liverpool  (d), 
also  Smith  v.  Atkins  (e). 

For  procedure  see  R.  S.  C,  0.  16,  rr.  23—32.  If  a 
party  has  been  admitted  to  sue  or  defend  as  a  pauper  the 
order  carries  him  through  all  subsequent  stages  in  the 
Supreme  Court,  and  he  can  appeal  to  the  Court  of  Appeal 
without  giving  security  for  the  costs  of  appeal.  But  this 
is  not  so  as  to  an  appeal  to  the  House  of  Lords  (Drennan 
v.  Andrew  (/) ). 

Irish  Decision. — The  Court  of  Appeal  in  Ireland 
apparently  does  not  order  security  for  the  costs  of  an 
appeal  upon  the  ground  alone  of  poverty  (Stormont  v. 
Workman  (g) ). 

Procedure  after  Appeal  heard When  the   Court   of 

Appeal  has  given  judgment  on  any  appeal,  any  party 
may  deposit  the  order  with  the  registrar  of  the  county 
court,  who  is  to  file  it  and  send  a  copy  to  the  judge.  It  is 
then  to  have  the  same  effect  as  a  decision  of  the  judge 
(W.  C.  R.  72  (1) ). 

If  the  order  amounts  to  an  award  or  decision  in  favour 
of  any  party  it  is  to  be  served,  recorded  and  proceeded 
on  as  if  it  had  been  an  award  or  decision  of  the  judge 
(ib.  (2)  ). 

If  the  effect  of  the  order  is  that  an  award,  decision  or 
order  be  made  in  favour  of  any  party  the  judge  shall  give 
effect  to  such  order  (ib.  (3)  ). 

(c)  [1907]  1  K.  B.  181 ;  76  L.  J.  K.  B.  76 ;  96  L.  T.  175 ;  23  T.  L.  B. 
127. 

(d)  U  T.  L.  B-  257.         (e)  78  L.  J.  Oh.  307. 
(/)  L.  E.  1  Oh.  300.         (g)   33  Ir.  L.  B.  165. 
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Generally  the' judge  shall  make  such  award,  or  give 
such  decision,  and  direct  and  take  such  proceedings  as 
may  be  necessary  to  carry  out  and  give  effect  to  the  order 
made  by  the  Court  of  Appeal  (ib.  (5) ). 

If  the  order  directs  or  involves  a  re-hearing  or  further 
hearing  the  judge  shall  as  soon  as  convenient,  appoint  a 
day  and  hour  for  the  re-hearing  or  further  hearing,  and 
the  registrar  has  to  give  notice  to  the  parties. 

The  appellate  court  may  always  remit  the  award  to 
the  arbitrator  for  further  consideration,  or  order  the 
arbitrator  to  state  a  case  on  a  question  or  questions 
raised  in  the  arbitration.  See  Glasgow  and  South 
Western  Railway  v.  Laidlaw  (h) ;  Rae  v.  Fraser  (i)  ; 
Hobbs  v.  Bradley  (k) ;  Caledon  Shipbuilding  Co.  v. 
Kennedy  (I). 

As  to  costs  when  case  is  remitted,  see  Murin  v.  Calder- 
wood  (m). 

Appeal  to  the  House  of  Lords. — An  appeal  now  lies  to 
the  House  of  Lords  from  the  decision  of  the  Court  of 
Appeal  in  England,  the  Court  of  Session  in  Scotland,  and 
the  Court  of  Appeal  in  Ireland. 

The  appeal  in  England  which  existed  under  the  Act  of 
1897  is  given  by  the  Appellate  Jurisdiction  Act,  1876  (n), 
s.  3  of  which  enacts  that  "  subject  as  in  this  Act  men- 
tioned an  appeal  shall  lie  to  the  House  of  Lords  from  any 
order  or  judgment  of  any  of  the  Courts  following ;  tbat 
is  to  say,  (1)  of  her  Majesty's  Court  of  Appeal  in 
England  ..." 

It  was  decided  under  the  Act  of  1897,  in  the  case  of 
McKinnon  (or  Osborn)  v.  Barclay  Curie  d-  Co  (o),  that  no 

(h)  2  P.  708;  37  So.  L.  B.  503. 

(i)  1  F.  1017. 

(k)  2  F.  744 ;  37  So.  L.  K.  532. 

(Z)  8  F.  597. 

(m)  1  P.  634. 

(»)  39  &  40  Vict.  o.  59. 

(o)  [1901]  A.  O.  269 ;  3  P.  (H.  of  L.)  1 ;  88  So.  L.  E.  611. 
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appeal  would  lie  from  the  Court  of  Session  in  Scotland  to 
the  House  of  Lords  in  a  workman's  compensation  case. 
This  decision  turned  on  the  words  of  the  Act  of  1897, 
Sched.  2  (14).  An  appeal  is  in  terms  given  by  Sched. 
2  (17)  (b)  of  the  present  Act. 

In  Ireland  an  appeal  to  the  House  of  Lords  from  the 
Court  of  Appeal  is  in  terms  given  by  s.  18  of  Sched.  2. 

Upon  an  appeal  to  the  House  of  Lords  security  for 
costs  is  required  unless  the  appellant  can  obtain  per- 
mission from  a  committee  of  the  House  to  prosecute  the 
appeal  in  forma  pauperis. 
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APPENDIX  A. 

EMPLOYEES'   LIABILITY  ACT,   1880. 

(43  &  44  Vict.  Cap.  42.) 

An  Act  to  extend  and  regulate  the  Liability  of  Employers  to 
make  Compensation  for  Personal  Injuries  suffered  by 
Workmen  in  their  service  (a).      [7th  September,  1880.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  Where  after  the  commencement  of  this  Act  personal  Amendment 
injury  is  caused  to  a  workman  (5)  of  law. 

(1.)  By  reason  of  any  defect  in  the  condition  of  the  ways, 
works,  machinery,  or  plant  (c)  connected  with  or 
used  in  the  business  of  the  employer  (rf) ;  or 

(2.)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  any  superinten- 
dence entrusted  to  him  whilst  in  the  exercise  of  such 
superintendence  (e) ;  or 

(3.)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  to  whose  orders  or  direc- 
tions^) the  workman  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform,  where 
such  injury  resulted  from  his  having  so  con- 
formed (g) ;  or 

(4.)  By  reason  of  the  act  or  omission  of  any  person  in  the 
service  of  the  employer,  done  or  made  in  obedience 
to  the  rules  or  byelaws  of  the  employer,  or  in 

(a)  Scope  and  effect  of  Act,  pp.  39 — 42. 
(6)  "  Workman,"  who  is,  see  s.  10  of  Employers  and  Work- 
men Act,  1875  ;  seaman  is  not  "  workman,"  pp.  64 — 73. 

(c)  See  pp.  105—130. 

(d)  Ante,  pp.  113 — 115 ;  "  employer,"  who  is,  pp.  74 — 84. 

(e)  Exercise  of  superintendence,  pp.  130 — 136. 
(/)  Ante,  pp.  136—145. 

(g)  Snowdon  v.  Baynes,  ante,  p.  145;  Wild  v.  Waygood, 
ante,  p.  146. 
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Appndx.  obedience  to  particular  instructions  given  by  any 

person  delegated  with  the  authority  of  the  employer 

in  that  behalf  (h) ;  or 
(5.)  By  reason  of  the  negligence  of  any  person  (t)  in  the 
service  of  the  employer  who  has  the  charge  or  con- 
trol (fc)  of  any  signal,  points,  locomotive  engine,  or 
train  upon  a  railway  (I), 
the  workman,  or  in  case  the  injury  results  in  death,  the  legal 
personal  representatives  of  the  workman,  and  any  persons 
entitled  in  case  of  death  (m),  shall  have  the  same  right  of 
compensation  and  remedies  against  the  employer  as  if  the 
workman  had  not  been  a  workman  of  nor  in  the  service  of 
the  employer,  nor  engaged  in  his  work  (n). 

Exceptions  2.  A  workman  shall  not  be  entitled  under  this  Act  to  any 
me™  of  '  right  of  compensation  or  remedy  against  the  employer  in 
law.  any  of  the  following  cases ;  that  is  to  say, 

(1.)  Under  sub-section  one  of  section  one,  unless  the  defect 
therein  mentioned  arose  from,  or  had  not  been  dis- 
covered or  remedied  owing  to  the  negligence  of  the 
employer,  or  of  some  person  in  the  service  of  the 
employer,  and  entrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition  (o). 
(2.)  Under  sub-section  four  of  section  one,  unless  the 
injury  resulted  from  some  impropriety  or  defect  in 
the  rules,  byelaws,  or  instructions  therein  men- 
tioned (p) ;  provided  that  where  a  rule  or  byelaw 
has  been  approved  or  has  been  accepted  as  a  proper 
rule  or  byelaw  by  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  or  by  the  Board  of  Trade,  or 
any  other  department  of  the  Government,  under  or 
by  virtue  of  any  Act  of  Parliament,  it  shall  not  be 
deemed  for  the  purposes  of  this  Act  to  be  an 
improper  or  defective  rule  or  byelaw  (q). 
(3.)  In  any  case  where  the  workman  knew  of  the  defect 
or  negligence  which  caused  his  injury,  and  failed 
within  a  reasonable  time  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer  or  some 
person  superior  to  himself  in  the   service  of  the 

(h)  Ante,  pp.  150—153. 

(i)  See  ante,  pp.  153 — 157. 

(k)  Charge  or  control  (McCord  v.  CammelT),  see  ante, 
p.  155. 

(I)  As  to  meaning  of  "  train  "  and  "  railway,"  see  Doughty 
v.  Firbank,  and  Cox  v.  Cheat  Western  Bail.  Co.,  ante  p.  154. 

(m)  See  Chapter  VI.,  "Action  under  Lord  Campbell's 
Act  " — Persons  entitled  in  Scotland,  ante,  p.  194. 

(n)  Same  right  of  compensation  and  remedies.  See  judge- 
ment of  Bowbh,  L.J.,  in  Thomas  v.  Quartermain,  ante,  p.  232. 

(o)  Ante,  p.  125. 

(p)  Ante,  pp.  148—150. 

(q)  Sanctioning  byelaws,  ante,  p.  150. 
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employer,  unless  he  was  aware  that  the  employer  Appndx. 

or  such  superior  already  knew  of  the  said  defect  or      

negligence  (r). 

3.  The  amount  of  compensation  recoverable  (s)  under  this  Limit  of 
Act  shall  not  exceed  such  sum  as  may  be  found  to  be  equiva-  |b™^°°ver" 
lent  to  the  estimated  earnings  (t),  during  the  three  years  compensa- 
preceding  the  injury,  of  a  person  in  the  same  grade  employed  tion- 
during  those  years  in  the  like  employment  and  in  the  district 

in  which  the  workman  is  employed  at  the  time  of  the  injury. 

4.  An  action  for  the  recovery  under  this  Act  ofcompensa-  Limit  of 
tion  for  an  injury  shall  not  be  maintainable  unless  notice  J™0eVe"y  o{ 
that  injury  has  been  sustained  is  given  within  six  weeks  (u),  compensa- 
and  the  action  is  commenced  within  six  months  from  the tion- 
occurrence  of  the  accident  causing  the  injury,  or,  in  case  of 

death,  -within  twelve  months  from  the  time  of  death  (x) : 
Provided  always,  that  in  case  of  death  the  want  of  such 
notice  shall  be  no  bar  to  the  maintenance  of  such  action  if 
the  judge  shall  be  of  opinion  that  there  was  reasonable 
excuse  for  such  want  of  notice. 

5.  There  shall   be    deducted    from    any    compensation  Money- 
awarded  to  any  workman,  or  representatives  of  a  workman,  Paya^le 
or  persons  claiming  by,  under,  or  through  a  workman  in  penalty  to 
respect  of  any  cause  of  action  arising  under  this  Act,  any  j?e  deducted 
penalty  or  part  of  a  penalty  which  may  have  been  paid  in  p^atl™" 
pursuance  of  any  other  Act  of  Parliament  to  such  workman,  under  Act. 
representatives,  or  persons  in  respect  of  the  same  cause  of 

action ;  and  where  an  action  has  been  brought  under  this  Act 
by  any  workman,  or  the  representatives  of  any  workman,  or 
any  persons  claiming  by,  under,  or  through  such  workman, 
for  compensation  in  respect  of  any  cause  of  action  arising  under 
this  Act,  and  payment  has  not  previously  been  made  of  any 
penalty  or  part  of  a  penalty  under  any  other  Act  of  Parlia- 
ment in  respect  of  the  same  cause  of  action,  such  workman, 
representatives,  or  person  shall  not  be  entitled  thereafter  to 
receive  any  penalty  or  part  of  a  penalty  under  any  other  Act 
of  Parliament  in  respect  of  the  same  cause  of  action  (y). 

6. — (1.)  Every  action  for  recovery  of  compensation  under  Trial  of 
this  Act  shall  be  brought  in  a  county  court  (z),  but  may,  actlons- 

(r)  See  Chapter  VIII.,  tit.  "Statutory  Negligence,"  ante, 
pp.  253—258. 

(s)  Ante,  pp.  39—42. 

(t)  Noel  v.  Bedruth  Foundry  Co.,  ante,  p.  41,  and  Houghton 
v.  Sutton  Heath,  etc.,  Collieries  Co.,  Limited,  ante,  p.  41. 

(«)  Notice  of  injury  must  be  in  writing,  ante,  pp.  96 — 98 ; 
requisities  of  notice,  ante,  pp.  97 — 101. 

(x)  Commencement  of  action,  ante,  pp.  94,  95. 

(y)  See  as  to  statutory  penalties  under  Factory  and  Work- 
shop Act,  1901,  etc.,  ante,  p.  42.  Consult  Groves  v.  Lord 
Wimbome,  ante,  p.  7. 

(z)  See  general  procedure  in  action,  Chapter  V. 
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Appndx.  upon   the  application   of  either  plaintiff  or  defendant,   be 
~~  "      removed  into  a  superior  court  in  like  manner  and  upon  the 
same  conditions  as  an  action  commenced  in  a  county  court 
may  by  law  be  removed  (a). 

(2.)  Upon  the  trial  of  any  such  action  in  a  county  court 
before  the  judge  without  a  jury  one  or  more  assessors  (6) 
may  be  appointed  for  the  purpose  of  ascertaining  the  amount 
of  compensation. 

(3.)  For  the  purpose  of  regulating  the  conditions  and 
mode  of  appointment  and  remuneration  of  such  assessors, 
and  all  matters  of  procedure  relating  to  their  duties,  and  also 
for  the  purpose  of  consolidating  any  actions  under  this  Act 
in  a  county  court,  and  otherwise  preventing  multiplicity  of 
such  actions,  rules  and  regulations  may  be  made  (c),  varied, 
and  repealed  from  time  to  time  in  the  same  manner  as  rules 
and  regulations  for  regulating  the  practice  and  procedure  in 
other  actions  in  county  courts. 

"  County  court "  shall,  with  respect  to  Scotland,  mean  the 
"  Sheriff's  Court,"  and  shall,  with  respect  to  Ireland,  mean 
the  "  Civil  Bill  Court." 

In  Scotland  any  action  under  this  Act  may  be  removed  to 

the  Court  of  Session  at  the  instance  of  either  party,  in  the 

manner  provided  by,  and  subject  to  the  conditions  prescribed 

40  &  «  viot.  by,  section  nine  of  the  Sheriff  Courts  (Scotland)  Act,  1877. 

c' 50-  [See  now  Workmen's  Compensation  Act,  1906,  s.  14.] 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out  of 
the  same  occurrence  or  cause  of  action,  though  at  the  instance 
of  different  parties  and  in  respect  of  different  injuries. 

Mode  of  7.  Notice  in  respect  of  an  injury  under  this  Act  shall 

serving         give  the  name  and  address  of  the  person  injured,  and  shall 

injury."         state  in  ordinary  language  the  cause  of  the  injury  and  the 

date  at  which  it  was  sustained  (d),  and  shall  be  served  on 

the  employer,  or,  if  there  is  more  than  one  employer,  upon 

one  of  such  employers. 

The  notice  may  be  served  by  delivering  the  same  to  or  at 
the  residence  or  place  of  business  of  the  person  on  whom  it 
is  to  be  served. 

The  notice  may  also  be  served  by  post  by  a  registered 
letter  addressed  to  the  person  on  whom  it  is  to  be  served  at 
his  last  known  place  of  residence  or  place  of  business  ;  and, 
if  served  by  post,  shall  be  deemed  to  have  been  served  at 
the  time  when  a  letter  containing  the  same  would  be  de- 
livered in  the  ordinary  course  of  post ;  and,  in  proving  the 
service  of  such  notice,  it  shall  be  sufficient  to  prove  that  the 
notice  was  properly  addressed  and  registered  (e). 

(a)  By  writ  of  certiorari  only,  see  ante,  pp.  196 — 202. 
(6)  See  ante,  pp.  173, 174. 

(c)  Order  xliv.,  rr.  5—17.     See  form,  App.  I. 

(d)  Must  be  in  writing.     See  oases  on  ante,  pp.  97 — 102. 

(e)  Service  of  notice  of  Injury,  ante,  p.  101;  effeot  of 
unregistered  letter,  Piers  v.  Lovat,  ante,  p.  101;  forms  of 
notice,  App.C, 
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Where  the  employer  is  a  body  of  persons  corporate  or  Appndx. 
unincorporate,  the  notice  shall  be  served  by  delivering  the 
same  at   or  by  sending  it  by  post   in  a  registered  letter 
addressed  to  the  office,  or,  if  there  be  more  than  one  office, 
any  one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  invalid 
by  reason  of  any  defect  or  inaccuracy  therein,  unless  the 
judge  who  tries  the  action  arising  from  the  injury  mentioned 
in  the  notice  shall  be  of  opinion  that  the  defendant  in  the 
action  is  prejudiced  in  his  defence  by  such  defect  or  in- 
accuracy, and  that  the  defect  or  inaccuracy  was  for  the 
purpose  of  misleading  (/). 

8.  For  the  purposes  of  this  Act,  unless  the  context  other-  Definitions, 
wise  requires, — 

The  expression  "  person  who  has  superintendence  entrusted 
to  him  "  means  a  person  whose  sole  or  principal  duty 
is  that  of  superintendence,  and  who  is  not  ordinarily 
engaged  in  manual  labour  (g) : 

The  expression  "  employer "  includes  a  body  of  persons 
corporate  or  unincorporate : 

The  expression  "  workman  "  (A)  means  a  railway  servant  38  &  39  Vict, 
and  any  person  to  whom  the  Employers  and  Work-  &  90, 
men  Act,  1875,  applies. 

9.  [Repealed,  57  &  58  Vict.  c.  56  (&  L.  JJ.).] 

10.  This  Act  may  be  cited  as  the  Employers'  Liability  Snort  tille- 
Act,  1880,  and  shall  continue  in  force  till  the  thirty-first  day 

of  December  one  thousand  eight  hundred  and  eighty-seven, 
and  to  the  end  of  the  then  next  Session  of  Parliament,  and 
no  longer,  unless  Parliament  shall  otherwise  determine,  and 
all  actions  commenced  under  this  Act  before  that  period 
shall  be  continued  as  if  the  said  Act  had  not  expired  (»). 

(/)  See  Stone  v.  Hyde,  ante,  p.  98  ;  Clarkscm  v.  Musgrave, 
ante,  p.  99  ;  Prevesi  v.  GatU,  ante,  p.  100. 

(g)  Shaffers  v.  General  Steam  Navigation  Co.,  ante,  p.  133 ; 
Osborne  v.  Jackson,  ante,  p.  134 ;  Sooper  v.  Holme  and  King , 
ante,  p.  132.    Scottish  decisions,  136. 

(h)  "  Workman,"  who  is,  ante,  pp.  64 — 74.  See  Morgan  v. 
London  General  Omnibus  Company,  ante,  p.  66 ;  Cook  v. 
North  Metropolitan  Tramways  Co.,  ante,  p.  66  ;  Yarmouth  v. 
France,  ante,  p.  67  ;  and  cases  cited  in  notes,  ante,  p.  66. 

(i)  Continued  in  force  annually  by  Expiry  Laws  Continu- 
ance Act. 
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APPENDIX  B. 

LORD  CAMPBELL'S  ACT. 
(9  &  10  Vict.  Cap.  93.) 

An  Act  for  compensating  the  Families  of  Persons  killed  by 
Accidents.  [26th  August,  1846.] 

When  death   Whereas  no  action  at  law  is  now  maintainable  against  a 

mgllgeace7  jpersore  who  by  his  wrongful  act,  neglect,  or  default  may  have 

an  action      caused  the  death  of  another  person,  and  it  is  oftentimes  right 

shall  be        ana-  expedient  that  the  wrong-doer  in  such  case  should  be 

able.  answerable  in  damages  for  the  injury  so  caused  by  him :  Be 

it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 

and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 

Temporal,    and    Commons ,  in    this  present    Parliament 

assembled,,  and  by  the  authority  of  the  same,  that  whensoever 

the   death  of  a   person   shall   he  caused  by  wrongful  act, 

neglect,  or  default,  and  the  act,  neglect,  or  default  is  such 

as  would  (if  death  had  not  ensued)  have  entitled  the  party 

injured  to  maintain  an  action  and  recover  damages  in  respect 

thereof,  then  and  in  every  such  case  the  person  who  would 

have  been  liable  if  death  had  not  ensued  shall  be  liable  to 

an  action  for  damages,  notwithstanding  the  death  of  the 

person  injured,  and  although  the  death  shall  have  been 

caused   under   such  circumstances  as    amount    in   law  to 

felony  (&). 

Action  to  to      2.  And  be  it  enacted,  that  every  such  action  shall  be  for 
at'  *?"  ^f™e"  *ne  henefit  of  the  wife,  husband,  parent,  and  child  of  the 
relations,      person  whose  death  shall  have  been  so  caused  (J),  and  shall 
and  brought  be  brought  by  and  in  the  name  of  the  executor  or  adminis- 
«  admlnls-    trator  °f tne  person  deceased  (to)  ;  and  in  every  such  action 
trator  of       the  jury  may  give  such  damages  as  they  may  think  pro- 
deceased,       portioned   to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom   and  for  whose  benefit  such 
action  shall  be  brought  (n) ;  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant, 
shall  be  divided  amongst   the  before-mentioned  parties  in 
such  shares  as  the  jury  by  their  verdict  shall  find  and  direct. 

Action  to  3.  Provided  always,  and  be  it  enacted,  that  not  more  than 

menced        one  acti°n  sna^  ^e  ior  an(*  m  respect  of  the  same  subject- 
within  year,  matter  of  complaint ;  and  that  every  such  action  shall  be 

tk)  This  Act  is  incorporated  in  the  Employers'  Liability 
Act,  1880,  by  s.  1,  pp.  180—195. 

(V)  See  meaning  of  words  "  parent  "  and  "  child,"  s.  5  of 
Act. 

(m)  See  Lord  Campbell's  Act  Amendment  Act,  1864,  s.  1. 

(n)  Only  pecuniary  loss,  recoverable,  pp.  186 — 192. 
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commenced  within  twelve  calendar  months  after  the  death  Appndx. 
of  such  deceased  person  (o). 

4.  And  he  it  enacted,  that  in  every  such  action  the  plaintiff  Plaintiff  to 
on  the  record  shall  be  required,  together  with  the  declaration,  JjJJfcniais. 
to  deliver  to  the  defendant  or  his  attorney  a  full  particular 

of  the  person  or  persons  for  whom  and  on  whose  behalf  such 
action  shall  be  brought,  and  of  the  nature  of  the  claim  in 
respect  of  which  damages  shall  be  sought  to  be  recovered  (p). 

5.  And    he    it   enacted,  that  the   following   words    and  Construc- 
expressions  are    intended    to  have  the    meanings  hereby  tlon  of  Ac'- 
assigned  to  them  respectively,  so  far  as  such  meanings  are 

not  excluded  by  the  context  or  by  the  nature  of  the  subject- 
matter  ;  that  is  to  say,  words  denoting  the  singular  number 
are  to  be  understood  to  apply  also  to  a  plurality  of  persons 
or  things ;  and  words  denoting  the  masculine  gender  are  to 
be  understood  to  apply  also  to  persons  of  the  feminine 
gender;  and  the  word  "person"  shall  apply  to  bodies 
politic  and  corporate;  and  the  word  "parent"  shall  include 
father  and  mother,  and  grandfather  and  grandmother,  and 
stepfather  and  stepmother;  and  the  word  "child"  shall 
include  son  and  daughter,  and  grandson  and  grand-daughter, 
and  stepson  and  stepdaughter  (y). 

6.  And  he  it  enacted,  that  [(r)  this  Act  shall  come  into  Act  not  to 
operation  from  and  immediately  after  the  passing  thereof,  scotUnd. 
and]  that  nothing  therein  contained  shall  apply  to  that  part 

of  the  United  Kingdom  called  Scotland  (s). 

7.  [Bepealed,  38  &  39  Vict.  c.  66  (S.  L.  i?.).] 


FATAL  ACCIDENTS  ACT   AMENDMENT  ACT. 

(27  &  28  Vict.  Cap.  95.) 

An  Act  to  amend  the  Act  Ninth  and  Tenth  Victoria,  Chapter 
Ninety-three,  for  compensating  the  Families  of  Persons 
killed  by  Accident.  [29th  July,  1864.] 

Whereas  hy  an  Act  passed  in  the  Session  of  Parliament 
holden  in  the  ninth  and  tenth  years  of  Her  Majesty's  reign, 
intituled  "An  Act  for  compensating  the  Families  of  Persons 
hilled  hy  Accident"  it  is  amongst  other  things  provided,  that 
every  such  action,  as  therein  mentioned  shall  he  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  of  the  person  whose 
death  shall  have  been  so  caused  as  therein  mentioned,  and 

(o)  Public  Authorities  Protection  Act,  1893,  p.  182. 
(p)  See  forms  of  Particulars,  Appendix  D. 
(g)  "Parent":  natural   parent   has    no    right;  "child" 
means  legitimate  child, 
(r)  Words  in  brackets  repealed,  38  &  39  Vict.  c.  66  (S.  L.  P..) 
(s)  As  to  law  in  Scotland,  see  pp.  194, 195. 
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Appendix  B. 


Action  may 
be  brought 
by  the 

Sersons 
enenclally 
interested, 
where  no 
executor, 
etc. 


Appndx.  shall  be  brought  by  and  in  the  name  of  the  executor  or 
administratw  of  the  person  deceased;  and  whereas  it  may 
happen  by  reason  of  the  inability  or  default  of  any  person 
to  obtain  probate  of  the  will  or  letters  of  administration  of 
the  personal  estate  and  effects  of  the  person  deceased,  or  by 
reason  of  the  unwillingness  or  neglect  of  the  executor  or 
administrator  of  the  person  deceased  to  bring  such  action 
as  aforesaid,  that  the  person  or  persons  entitled  to  the  benefit 
of  the  said  Act  may  be  deprived  thereof ;  and  it  is  expedient 
to  amend  and  extend  the  said  Act  as  hereinafter  mentioned : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  If  and  so  often  as  it  shall  happen  at  any  time  or 
times  hereafter,  in  any  of  the  cases  intended  and  provided 
for  by  the  said  Act,  that  there  shall  be  no  executor  or 
administrator  of  the  person  deceased,  or  that  there  being 
such  executor  or  administrator  no  such  action  as  in  the 
said  Act  mentioned  shall  within  six  calendar  months  after 
the  death  of  such  deceased  person  as  therein  mentioned 
have  been  brought  by  and  in  the  name  of  his  or  her 
executor  or  administrator,  then  and  in  every  such  case 
such  action  may  be  brought  by  and  in  the  name  or  names 
of  all  or  any  of  the  persons  (if  more  than  one)  for  -whose 
benefit  such  action  would  have  been,  if  it  had  been  brought 
by  and  in  the  name  of  such  executor  or  administrator ; 
and  every  action  so  to  be  brought  shall  be  for  the  benefit 
of  the  same  person  or  persons,  and  shall  be  subject  to  the 
same  regulations  and  procedure,  as  nearly  as  may  be,  as  if 
it  were  brought  by  and  in  the  name  of  such  executor  or 
administrator  (t). 

2.  And  whereas  by  the  second  section  of  the  said  Act  it 
is  provided  that  the  jury  may  give  such  damages  as  they 
may  think  proportioned  to  the  injury  resulting  from  such 
death  to  the  parties  respectively  for  whom  and  whose  benefit 
such  action  shall  be  brought,  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant, 
slvall  be  divided  between  the  before-mentioned  parties  in  such 
shares  as  the  jury  shall  by  their  verdict  direct :  Be  it  enacted 
and  declared,  that  it  shall  be  sufficient,  if  the  defendant 
is  advised  to  pay  money  into  court,  that  he  pay  it  as  a 
compensation  in  one  sum  to  all  persons  entitled  under  the 
said  Act  for  his  wrongful  act,  neglect,  or  default,  without 
specifying  the  shares  into  which  it  is  to  be  divided  by  the 
jury ;  and  if  the  said  sum  be  not  accepted,  and  an  issue  is 
taken  by  the  plaintiff  as  to  its  sufficiency,  and  the  jury  shall 
think  the  same  sufficient,  the  defendant  shall  be  entitled  to 
the  verdict  upon  that  issue. 

3.  This  Act  and  the  said  Act  shall  be  read  together  as  one 
Act, 

(i)  See  ante,  pp.  183, 184, 


Payments 
into  court. 


Construc- 
tion, 
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Appndx. 
FATAL  ACCIDENTS  (DAMAGES)  ACT,  1908.  

(8  Edw.  7,  Cap.  7.) 

An  Act  to  amend  the  Law  with  respect  to  the  Assessment  of 
Damages  under  the  Fatal  Accidents  Acts. 

[1st  August,  1908.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  In  assessing  damages  in  any  action,  whether  commenced  Exclusion  of 
before  or  after  the  passing  of  this  Act,  under  the  Fatal  fn^Jfre  m " 
Accidents  Act,  1846 ;  as  amended  by  any  subsequent  enact-  assessment 
ment,  there  shall  not  be  taken  into  account  any  sum  paid  or  {f^Jnfict 
payable  on  the  death  of  the  deceased  under  any  contract  of  c.  93. 
assurance  or  insurance,  whether  made  before  or  after  the 
passing  of  this  Act. 

2.  This    Act    may    be    cited    a=;   the  Fatal   Accidents  Short  title. 
(Damages)  Act,  1908 ;  and  the  Fatal  Accidents  Act,  1846,  27  &  28  Vict, 
the  Fatal  Accidents  Act,  1864,  and  this  Act  may  be  cited  "• 95- 
together  as  the  Fatal  Accidents  Acts,  1846  to  1908. 


APPENDIX  C. 

Forms  of  Notice  of  Injury. 

Sib, 

Employers'  Liability  Act,  1880. 

I  do  hereby  give  you  notice  that  A.  B.,  of  in  the  county 

of  ,  was  on  the  day  of  ,  19         ,  injured  upon 

premises    situate    at  ,  in  consequence  of  a  heavy  iron  joist 

having  fallen  on  his  head  through  the  negligence  of  your   servants, 
the  said  A.  B.  being  at  such  time  a  workman  in  your  employ,  and 
lawfully  engaged  in  his  employment. 
Dated  the  day  of  ,19 

To  the  defendant,  (Signed  by  Solicitor) 

CD. 


Or, 
Sib, 

Employers'  Liability  Act,  1880. 

I  do  hereby,  as  solicitor  for  and  on  behalf  of  A.  B.,  of  ,  in 

the  county  of  ,  carpenter,  according  to  the  form  of  the  statute 

made  and  provided,  give  you  notice  that  the  said  A.  B,  in  your 
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employment,  was  injured  on  the  day  of  ,  19        ,  in 

consequence  of  a  defect  in  the  ways,  works,  plant,  and.  machinery 
used  by  you  in  your  business,  also  through  the  negligence  of  a  foreman 
in  your  employment  named  0.  D.,  being  a  person  in  your  employment 
to  whose  orders  the  said  A.  B.  was  bound  to  conform,  and  did  conform 
— his  injuries  resulting  from  his  having  so  conformed,  and  for  which 
injuries  the  said  A.  B.  claims  compensation. 

Dated  the  day  of  ,19 

To  E.  P.,  (Signed  by  solicitor) 

Builder. 


Sirs, 


Or, 
Employers'  Liability  Act,  1880. 


I  hereby  give  you  notice  that  A.  B.,  of  ,  was  on  the 

day  of  ,19         ,  severely  injured  at  a  house  in  course  of  erection 

in  ,  owing  to  the  fall  of  an  iron  pillar  which  was  being  lowered 

in  a  negligent  and  improper  manner,  and  fell  against  another  pillar 
which  had  been  negligently  left  unsupported  and  knocked  it  into  the 
basement,  pinning  the  said  A.  B.  between  two  struts,  he  being  at  such 
time  a  workman  in  your  employ  and  lawfully  engaged  in  his  employ- 
ment there. 

Dated  the  day  of  ,19 

Yours  obediently, 
To  Messrs.  C.  &  D.,  (Signed  by  solicitor) 

Builders. 


Or, 
Sib, 

Employers'  Liability  Act,  1880. 

I  hereby  give  you  notice  that  A.  B.,  of  ,  was  on  the 

day  of  ,19         ,  injured  at  certain  stables  in  course  of  erection 

by  you  at  ,  by  being  struck  on  the  back  by  a  brick  which  fell 

upon  him  from  above,  owing  to  there  being  no  guard  board  or  other 
proper  protection  on  the  scaffold  there,  also  owing  to  the  negligence 
of  your  foreman  in  charge  of  the  work,  the  said  A.  B.  being  at 
such  time  a  workman  in  your  employ,  and  lawfully  engaged  in  his 
employment  there. 
Dated  the  day  of  ,19 

Yours  obediently, 
To  Mr.  C.  D.  (Signed  by  solicitor) 


Sib, 


Or, 
Employers'  Liability  Act,  1880. 


We  are  instructed  by  Mrs.  A.  B.  to  give  you  formal  notice, 
pursuant  to  the  above  Act  of  Parliament,  preparatory  to  her  taking 
proceedings    against  you    thereunder    for    compensation,    that    her 
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husband,  A.B.,  of  ,  was  killed  on  the  of  ,19 

whilst  working  in  your  employment  as  a  stonemason  at  through 

the  giving  way  of  the  scaffold  on  which  he  was  working. 
Dated  the  day  of  ,  19        . 

Yours  obediently, 
To  C.  D.  (Signed  by  solicitors) 


Sir, 


Or, 
Employers'  Liability  Act,  1880. 


I  hereby  give  you  notice  that  A.  B.,  of  ,  was  on  the 

day  of  ,19        ,    injured  at  some  printing  works  in  course  of 

erection  in  the  ,  owing  to  the  fall  of  a  defective  and  improperly 

constructed  crane,  he  being  at  such  time  a  workman  in  your  employ, 
and  lawfully  engaged  in  his  employment  there. 

Dated  the  day  of  ,19 

Yours  obediently, 
To  0.  D.,  (Signed  by  solicitor) 

Builder. 


APPENDIX  D. 


Forms  of  Particulars  of  Demand  (it). 

In  the  County  Court.  No. 

Between  A.  B Plaintiff, 

and 

C.  D.  &  Co Defendants. 

Particulars. 

1.  The  plaintiff's  claim  is  under  the  Employers'  Liability  Act,  1880, 
for  damages  for  personal  injuries  sustained  by  him  on  the  of 

19  ,  at  the  defendants'  premises,  whilst  lawfully  employed 
thereon,  by  reason  of  the  defect  in  the  condition  of  the  ways,  works, 
machinery,  .or  plant  connected  with  or  used  in  the  business  of  his 
employers,  the  defendants,  viz.  the  ways  to  the  shaft  of  the  machinery, 
which  the  plaintiff  was  directed  to  oil,  by  reason  of  there  being  no 
proper  or  perfect  way  thereto  except  by  walking  along  a  narrow  beam, 
which  was  unfit  for  the  purpose,  and  which  was  not  provided  with  a 
rail  or  any  other  protection  for  persons  using  the  same,  and  there  was 
no  proper  method  of  securing  or  fastening  the  ladder  connected 
therewith. 

2.  And  by  reason  of  the  negligence  of  E.  P.,   defendants'  chief 

(u)  All  the  Forms  given  in  this  Appendix  have  been  made  use  of  in 
actions  under  the  Act. 
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engineer,  who  had  superintendence  entrusted  to  him,  whilst  in  the 
exercise  of  such  superintendence. 

3.  And  by  reason  of  the  negligence  of  the  said  E.  F.,  to  whose 
orders  the  plaintiff  at  the  time  of  the  injury  was  bound  to  conform, 
and  did  conform,  the  said  injury  having  resulted  from  plaintiff  so 
conforming. 

4.  And  by  reason  of  the  act  or  omission  of  the  said  B.  F.,  being  a 
person  delegated  with  authority  within  the  meaning  of  the  Act. 

5.  The  said  E.  F.  was  guilty  of  negligence  in  ordering  or  allowing 
the  plaintiff  to  do  the  said  work,  he  the  said  E.  F.  knowing,  or  as  a 
chief  engineer  should  have  known,  the  defective  condition  of  the  said 
ways,  works,  and  plant,  and  the  danger  and  risk  attached  thereto,  and 
the  danger  and  risk  he  was  allowing  the  plaintiff  to  incur,  which  he 
the  said  E.  F.  was  far  more  capable  of  appreciating  than  the  .plaintiff, 
and  in  not  remedying  the  same  or  warning  the  plaintiff  thereof,  after 
the  said  E.  F.  knew  or  should  have  known  the  dangerous  and  defective 
condition  thereof,  and  the  omissions  of  the  said  E.  F.  were  in  not  see- 
ing that  the  said  ways,  works,  and  plant  were  in  proper  condition,  and 
in  not  having  the  ways  and  plant  proper  and  fit  for  the  purpose,  and 
in  not  remedying  the  same  after  the  said  E.  F.  knew  or  should  have 
known  that  the  said  ways  and  plant  were  dangerous  and  unfit  and 
improper  for  the  purpose  for  which  they  were  used  or  applied. 

6.  Whereby  the  plaintiff  fell  from  a  beam,  and  was  thrown  to  the 
ground  and  sustained  the  injuries  complained  of,  and  has  sustained 
pecuniary  loss  and  incurred  medical  and  other  expenses. 

7.  The  plaintiff  will  also  rely  upon  any  further  acts  of  negligence  or 
defects  in  the  machinery,  works,  and  plant  that  may  become  known  or 
arise  during  the  trial  of  the  action. 

And  the  plaintiff  claims  £ 

Dated  this        day  of  ,  19     . 

Yours,  etc. 


(Signed  by  solicitor), 


Who  undertakes  to  accept  service,  etc. 


Or, 
(Heading  as  lefore.) 

The  following  are  the  particulars  of  the  plaintiff's  claim : 

This  action  is  brought 

For  that  the  plaintiff,  being  on  the  day  of  ,  19     , 'law- 

fully employed  upon  the  defendants'  work  under  a  contract  of  service 
made  with  the  defendants,  was  on  such  day  injured  through  the  break- 
ing of  a  portion  of  the  defendants'  plant  or  machinery  connected  with 
or  used  in  the  business  of  the  defendants,  to  wit,  a  rope  sling,  such 
plant  or  machinery  being  defective,  and  such  defect  not  having  been 
discovered  through  the  negligence  of  the  defendants,  by  whom  the  said 
rope  sling  was  made  and  inspected. 

And  the  plaintiff  claims  £ 

Dated,  etc. 

(Signed) 
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Or, 
{Heading  as  before.) 

This  action  is  brought 

For  that  the  plaintiff,  being  on  the  day  of  ,  19     ,  law- 

fully engaged  upon  the  defendant's  work  under  a  contract  of  service 
made  with  the  defendant,  was  on  such  day  injured  through  the  defective 
condition  of  a  portion  of  the  defendant's  ways  or  plant,  the  stage  on 
the  deck  of  the  vessel  in  the  River  Thames  at  which  stage 

was  negligently  and  improperly  erected,  and  was  improperly  on  an 
incline,  and  was  unsafe,  and  had  no  sufficient  guard  at  the  end,  where- 
by a  barrel  fell  from  the  said  stage  into  the  hold  of  the  vessel,  striking 
the  plaintiff  on  the  back,  causing  severe  injury  to  the  spine,  also 
internal  and  other  injuries. 

The  defective  condition  of  such  stage  arose  or  had  not  been  dis- 
covered or  remedied  owing  to  the  negligence  of  the  defendant  or  of  his 
foreman,  A.  B.,  or  of  other  servants  entrusted  with  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plant  were  in  proper  condition. 

Alternatively  the  said  injuries  were  caused  through  the  negligence 
of  the  above-named  A.  B.,  or  of  other  of  the  defendant's  servants  (to 
whose  orders  the  plaintiff  was  bound  to  conform),  in  allowing  the 
said  barrel  to  fali  into  the  hold,  and  also  in  not  giving  the  plaintiff 
warning. 

And  the  plaintiff  claims  £ 

Dated,  etc. 

(Signed) 


Or, 
(Heading  as  be/ore.) 

1.  Plaintiff  was  on  the  day  of  ,  19  ,  working  for 
defendants  at  ,  and  was  injured  owing  to  the  defective  condition 
of  a  portion  of  defendants'  ways,  works,  machinery,  or  plant,  to  wit, 
the  opening  to  a  deep  shaft  sunk  by  them,  which  opening  had  no 
proper  door,  flaps,  or  other  protection  or  covering  to  prevent  earth  from 
falling  down  the  same  from  the  top,  whereby  a  piece  of  brick  and  mud 
fell  down  the  shaft,  striking  the  plaintiff,  and  causing  the  loss  of  his 
left  eye,  such  defective  condition  arose,  or  had  not  been  discerned  or 
remedied  owing  to  the  negligence  of  the  defendants  or  their  foreman, 
A;  B.,  or  other  servants  entrusted  with  the  duty  of  seeing  that  the 
ways,  works,  and  plant  were  in  proper  condition. 

2.  Such  injuries  were  also  caused  owing  to  the  negligence  of  the 
defendants'  said  foreman,  A.  B.,  or  other  servants  entrusted  with  super- 
intendence, or  to  whose  orders  the  plaintiff  was  bound  to  conform,  (1) 
in  neglecting  to  provide  doors,  flaps,  or  other  suitable  protection  at  the 
mouth  of  the  said  shaft :  (2)  in  having  skips  landed  in  such  a  place  as 
to  cause  earth  to  fall  down  the  unprotected  shaft ;  (3)  in  ordering 
plaintiff  to  work  in  the  said  shaft. 

The  plaintiff  claims  £ 

Dated,  etc.  (Signed) 
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Or, 
{Heading  as  before.) 

1.  Plaintiff  was  on  the  day  of  ,19  ,  in  defendants' 
employ,  working  for  them  in  the  afterhold  of  the  ss.  ,  in  the 

dock,  and  was  then  injured  owing  to  the  defective  condition  of 
defendants'  chain  sling,  in  use  for  lowering  heavy  cases,  the  hook  of 
which  sling  was  an  open  one,  and  would  not  hold,  and  was  unsafe  for 
the  work,  and  came  unhooked,  causing  the  cases  to  fall,  and  the  hook 
and  chain  to  strike  the  plaintiff.  Such  defective  condition  arose,  or 
had  not  been  discerned  or  remedied  owing  to  the  negligence  of  the 
defendant's  foremen  A.  B.  and  0.  D.,  or  other  servants  entrusted  with 
the  duty  of  seeing  .that  the  ways,  works,  and  plant  were  in  proper 
condition. 

2.  Such  injuries  were  also  caused  owing  to  the  negligence  of  the  said 
foremen  or  other  servants  entrusted  with  superintendence  or  to  whose 
orders  plaintiff  was  bound  to  conform  (1)  in  ordering  and  allowing  a 
young  man  who  was  inexperienced  and  incompetent  for  the  post  to 
act  as  gangwayman;  (2)  in  ordering  and  allowing  the  cases  to  be 
lowered  on  to  the  tunnel  in  the  hold,  and  to  slide  off  the  same  instead 
of  being  lowered  to  the  bottom  of  the  hold ;  (3)  in  failing  to  place  a 
man  to  push  off  the  cases,  and  to  prevent  them  from  striking  on  the 
tunnel ;  (4)  in  allowing  the  loading  to  be  done  in  a  dangerous  and 
improper  manner. 

Plaintiff  sustained  severe  contusions  and  injuries. 

He  claims  £ 

Dated,  etc.  (Signed) 


Or, 

{Heading  as  'before.') 

For  that  the  plaintiff  being  on  the  day  of  ,  19     ,  law- 

fully employed  upon  the  defendants'  work,  under  a  contract  of  service 
made  with  them,  was  on  such  day  injured. 

1.  Through  a  defect  in  the  condition  of  the  works,  machinery,  or 
plant  connected  with  or  used  in  the  defendants'  business,  whereby  the 
bung  of  a  drum  or  keg  containing  ammonia,  and  the  ammonia  therein, 
which  was  of  great  strength,  burst  out  and  struck  the  plaintiff,  the 
said  bung,  or  the  fastening  in  thereof,  being  defective,  and  such  defect 
had  arisen  or  had  not  been  discovered  or  remedied  through  the  negli- 
gence of  the  defendants,  or  that  of  A.  B.,  managing  director  of  the 
defendant  company,  or  of  0.  D.,  the  head  foreman  in  the  defendants' 
employ,  or  of  E.  P.,  the  under  foreman,  in  the  defendants'  said  employ, 
the  said  persons  or  one  of  them  being  entrusted  with  the  duty  of  seeing 
that  the  said  works,  machinery,  and  plant  were  in  proper  condition. 

2.  Alternatively  the  said  injury  in  paragraph  1  hereof  mentioned 
was  caused  to  the  plaintiff  by  reason  of  the  negligence  of  0.  D.,  the 
said  head  foreman,  or  B.  P.,  the  said  under  foreman,  persons  in  the 
service  of  the  defendants  who  had  superintendence  entrusted  to  them, 
and  whilst  in  the  exercise  of  that  superintendence. 

3.  Alternatively  the  said  injury  in  paragraph  1  hereof  mentioned 
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was  caused  by  reason  of  the  negligence  of  E.  F.,  the  said  under  foreman 
to  whose  orders  and  directions  the  plaintiff  at  the  time  of  the  said 
injury  was  bound  to  conform  and  did  conform,  and  the  said  injury 
happened  in  consequence  of  his  so  conforming. 

And  the  plaintiff  claims  £ 

Dated,  etc.  (Signed) 


Or, 
{Heading  as  before.) 

1.  Plaintiffs  were  workmen  in  the  employ  of  defendants,  and  on  the 

day  of  ,19    ,  whilst  working  at  they  were  injured, 

owing  to  the  collapsing  of  a  portion  of  defendants'  ways  or  works,  to 
wit,  a  staircase-landing  which  was  erected  in  a  negligent,  dangerous, 
and  unskilful  manner,  and  without  safe  and  proper  supports,  whereby 
plaintiffs  were  thrown  to  the  floor  below.  The  defective  condition  of 
such  landing  arose  or  had  not  been  discerned  or  remedied  owing  to  the 
negligence  of  the  defendants  or  their  foremea  A.  and  B.,  or  other 
servants  (whose  names  plaintiffs  do  not  know)  entrusted  with  the  duty 
of  seeing  that  the  ways  and  works  were  in  proper  condition. 

2.  Alternatively  plaintiff's  were  injured  owing  to  the  negligence  of 
the  said  foremen  or  other  servants  entrusted  with  superintendence  or  to 
whose  orders  they  were  bound  to  conform,  in  (1)  cutting  the  landing 
stone  so  small  as  to  give  it  too  slight  a  support  on  the  brickwork ;  (2) 
leaving  the  landing  without  supports  and  in  an  insecure  condition ; 
(3)  ordering  plaintiffs  to  work  on  the  stairs  without  warning  them  of 
the  danger  of  so  doing;  (4)  placing  upon  the  landing  a  far  greater 
strain  than  it  was  capable  of  ;bearing ;  (5)  having  the  landing  erected 
in  a  dangerous  and  insecure  manner. 

3.  The  plaintiff  A.  B.  sustained  severe  injuries  to  his  chest,  and 
claims  £ 

The  plaintiff  C.  D.  sustained  severe  injuries  to  his  back,  and  claims 
£ 

Dated,  etc.  (Signed) 


Form  of  Particulars  of  Demand  under  the  Employers' 
Liability  Act,  1880,  with  an  additional  claim  at  common 
law. 

{Sending  as  lefore.) 

The  plaintiff  sues  the  defendant  under  the  Employers'  Liability  Act, 
1880,  for  that  on  the  day  of  ,  19     ,  whilst  he  was  work- 

ing in  the  employment  of  the  defendant,  as  a  carpenter,  at  his  works 
at  ,  he  was  injured  by  a  circular  saw  which  the  plaintiff  was 

then  using,  and  the  plaintiff  is,  in  consequence  of  his  said  injury, 
incapacitated  from  following  his  employment. 

The  cause  of  the  said  injury  was  the  leaving  hold  of  a  piece  of  wood, 
'  which  the  plaintiff  was  sawing,  by  a  workman  employed  by  the  defendant 
to  hold  the  same. 

And  the  plaintiff  claims  £200. 
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Alternatively  the  plaintiff  sues  the  defendant  for  that  the  plaintiff 
was  injured  as  aforesaid  through  the  negligence  of  the  defendant  in  not 
providing  a  proper  assistant  for  the  plaintiff  in  the  working  of  the  said 
saw. 

And  the  plaintiff  claims  £50  damages. 

Dated,  etc.  (Signed)    . 


Or, 

In  the  County  Court  of  ,  No. 

holden  at 

Between  A.  B.,  an  infant,  by  B.  B.,  his  next 

friend Plaintiff, 

and 
CD Defendant. 

Particulars  of  Demand. 

The  plaintiff  A.  B.,  by  his  next  friend,  B.  B.,  claims  damages  for 
injuries  resulting  from  an  accident  to  the  said  A.  B.     The  said  A.  B. 
had  his  left  hand  crushed,  so  as  to  necessitate  amputation,  on  the 
day  of  ,  19     ,  through  defects  in  the  machine  on  which  he  was 

employed,  such  defects  being  well  known  to  the  defendant,  or  his  agent, 
or  otherwise,  through  the  wrongful  act,  neglect  or  default  of  the 
defendant,  or  of  persons  in  his  service,  for  whom  the  defendant  is 
responsible  under  the  Employers'  Liability  Act,  1880. 
Particulars  of  the  defect  are : 
(1.)  A  cross-bar,  over  which  the  said  A.  B.  was  obliged  to  step  in 

the  course  of  his  duties,  was  dangerously  placed. 
(2.)  The  absence  of  fencing  round  the  carriers. 
(3.)  Such  other  defects  as  the  plaintiff  may  be  able  to  specify  on 
having  inspection  of  the  machine. 
The  plaintiff,  under   the  Employers'  Liability  Act,  1880,  claims 
£63. 

Alternatively  the  plaintiff  claims  of  the  defendant  damages  for  the 
injury  so  caused  as  aforesaid  by  the  wrongful  act,  neglect  or  default  of 
the  defendant. 

And  the  plaintiff  claims  £50. 

Dated,  etc.  (Signed) 


Forms  of  particulars  of  demand  under  the  Employers' 
Liability  Act,  1880,  and  the  Fatal  Accidents  Acts 
(9  &  10  Vict.  c.  93,  and  27  &  28  Vict.  c.  95). 

In  the  County  Court  of  ,  No. 

holden  at 
Between  A.  B.,  widow  of  Gr.  B.,  and  D.  B.,  E.  B.,  and 
P.  B.,  the  children  of  the  said  Gr.  B., 

deceased Plaintiffs, 

and 
CD Defendant. 
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Particulars  of  Demand. 

The  plaintiffs  claim  £400  damages  for  the  death  of  G.  B.,  who  was 
killed  on  the  day  of  ,  19     ,  by  falling  from  a  scaffold  while 

working  for  the  defendant  as  a  stonemason,  at 

The  said  scaffold  formed  part  of  the  plant  used  by  the  defendant  in 
his  business,  and  was  defective  owing  to  the  negligence  of  the  defendant's 
foreman,  E.  P.,  who  was  intrusted  by  the  defendant  with  the  duty  of 
seeing  that  the  plant  was  in  proper  condition. 

This  action  is  brought  by  the  said  plaintiff  A.  B.,  as  executrix  of  the 
last  will  of  the  said  G.  B.  deceased,  for  the  benefit  of  herself  as  the  wife 
of  the  said  G.  B.  deceased  and  by  the  plaintiffs  D.  B.,  E.  B.,  and  P.  B. 
(by  the  said  A.  B.  as  next  friend),  for  their  benefit,  as  the  children  of 
the  said  G.  B.,  deceased. 

Dated  day  of  ,  19     . 

(Signed  by  solicitor) 


Or, 
(Heading.) 

1.  A.  B.  was,  on  the  day  of  ,  19  ,  lawfully  engaged 
upon  the  defendants'  work  on  the  ss.  in  the  Dock,  under 
a  contract  of  service  made  with  the  said  defendants,  and  was  on  such 
day  killed  owing  to  the  defective  condition  of  a  portion  of  the  works, 
machinery,  or  plant  in  use  by  the  defendants,  to  wit,  the  chain  used 
for  raising  a  propellor,  which  chain  was  worn  and  defective,  of  insuf- 
ficient strength  and  size,  and  unfit  for  the  said  purpose,  and  broke  and 
caused  the  said  propeller  to  fall  on  the  said  A.  B.  Such  defective 
condition  arose,  or  had  not  been  discerned  or  remedied  owing  to  the 
negligence  of  the  defendants  or  their  foreman,  C.  D.,  or  other  servants 
intrusted  with  the  duty  of  seeing  that  the  said  works,  machinery  or 
plant  were  in  proper  condition. 

2.  Alternatively  the  said  A.  B.  was  killed  owing  to  the  negligenee  of 
the  defendants  or  their  said  foreman,  or  other  of  their  servants,  in 
ordering  or  allowing  the  said  propeller  to  be  raised  by  the  said  chain, 
or  owing  to  the  negligence  of  the  defendants'  servants  intrusted  with 
superintendence,  or  to  whose  orders  he  was  bound  to  conform. 

3.  The  plaintiff  states,  pursuant  to  statute  9  &  10  Vict.  c.  93,  that 
she  is  the  widow  of  the  said  A.  B.,  who  died  as  above  set  out  whilst 
in  defendants'  employ,  and  that  she  was  entirely  dependent  upon  the 
said  A.  B.  for  her  support,  and  has  sustained  pecuniary  loss  from  his 
death. 

The  plaintiff  claims  £320. 

Dated,  etc.  (Signed) 


Or, 

(Heading.) 

The  plaintiff  claims  £100  under  the  Employers'  Liability  Act,  1880, 
and  Lord  Campbell's  Act  for  the  death  of  his  daughter,  A.  B.,  which 
occurred  from  injuries  sustained  while  the  said  A.  B.  was  in  the 
service  of  the  defendants.  The  said  death  was  caused  by  reason  of 
the  negligence  of  0.  D.,  a  person  in  the  service  of  the  defendants,  who 
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had  superintendence  intrusted  to  him,  whilst  in  the  exercise  of  such 
superintendence. 

And  by  reason  of  a  defect  in  the  machinery  used  by  the  defendants, 
and  in  consequence  of  the  defendants'  negligence.  Alternatively  the 
plaintiff  claims  £50  damages  under  Lord  Campbell's  Act  for  the  death 
of  the  said  A.  B.,  the  said  death  having  been  caused  by  the  negligence 
and  breach  of  statutory  duty  of  the  defendants. 

Dated,  etc.  (Signed) 


APPENDIX  E. 
Form  of  Interrogatories.  (%) 

In  the  County  Court. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

Interrogatories  on  behalf  of  the  above-named  plaintiff,  A.  B.,  for  the 
examination  of  the  above-named  defendant,  C.  D. 

1.  Was  not  the  plaintiff  in  your  employment  on  the  day  of 

,19     ? 

2.  Was  not  the  plaintiff  injured  on  such  day  by  the  breaking  of,  etc., 
or  how  otherwise? 

3.  Do  you  personally  see  to  and  superintend  the  condition  of  your 
ways,  works,  machinery,  and  plant?  If  not,  set  out  the  name  and 
description  of  the  person  to  whom  you  have  entrusted  this  duty. 

4.  Was  not  the  plaintiff  working  under  the  superintendence  of 

at  the  time  of  the  accident,  and  was  not  the  said  entrusted  by 

you  with  superintendence  over  the  plaintiff?    If  not,  under  whose 
superintendence  was  the  plaintiff  working  at  the  time  of  the  accident  ? 

5.  Was  not  the  plaintiff  bound  to  conform  to  the  orders  or  directions 
of  ,  also  a  workman  in  your  employment? 

6.  As  regards  the  plant,  which  the  plaintiff  alleges  in  his  particulars 
of  demand  in  this  action  was  defective,  who  was  responsible  for  seeing 
that  it  was  kept  in  proper  condition  ? 

7.  Did  you  receive  a  report  concerning  the  plaintiff's  accident  from 
any  one  ?  Was  such  report  verbal  or  in  writing  ?  If  verbal,  set  out 
the  same  fully;  if  in  writing,  set  it  out  sufficiently  for  subsequent 
identification. 

8.  Where  did  you  obtain  the  machine  (or  plant)  which  broke  and 
injured  the  plaintiff?  How  long  had  you  been  in  possession  of  it?  Had 
it  been  repaired  ?    If  yea,  when  and  by  whom  ? 

9.  Do  you  allege  that  the  plaintiff  was  guilty  of  any  negligence  con- 
tributing to  his  own  injury  ?  If  yea,  set  out  fully  in  what  respects  you 
allege  the  plaintiff  to  have  been  negligent. 

10.  Did  you  not  receive  a  registered  letter  (or  a  letter)  on  or  about 
the  day  of  ,  19  ,  sent  by  or  on  behalf  of  the  plaintiff, 
giving  you  notice  of  his  injury?  Have  you  this  letter  in  your 
possession  ?    If  not,  what  has  become  of  it  ? 

(x)  These  interrogatories  are  only  intended  as  samples  of  the  kind  of 
questions  often  asked  in  these  actions. 
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APPENDIX    P. 

Form  of  Affidavit  to  obtain  a  writ  of  Certiorari  to  remove  a 
case  from  a  County  Court. 

In  the  High  Court  of  Justice, 
(King's  Bench  Division). 
I,  A.  B.,  of  ,  make  oath  and  say  as  follows  : 

1.  On  last  I  was  served  with  a  summons  which  appeared  to 
me  to  have  been  issued  out  of  the  County  Court  of  ,  holden  at 

,  of  which  the  following  is  a  copy  [here  copy  the  summons,  or 
say,  "  a  copy  of  which  summons  is  hereto  annexed  marked  A."  and 
annex  a  copy]. 

2.  The  following  is  a  copy  of  the  particulars  of  demand  annexed 
to  the  said  summons  [here  copy  particulars,  or  instead  of  this  say, 
"  2.  The  paper  writing  hereto  annexed,  marked  B.,  is  a  copy  of  the 
particulars  of  demand  annexed  to  the  said  summons,"  and  annex  a 
copy]. 

3.  I  am  the  person  mentioned  and  referred  to  by  the  name  of  A.  B. 
in  the  said  summons  and  particulars. 

4.  I  am  advised  and  verily  believe  that  several  difficult  questions  of 
law  are  likely  to  arise  on  the  trial  of  the  said  action,  and  that  it  is  a 
fit  one  to  he  tried  in  His  Majesty's  High  Court  of  Justice,  and  amongst 
other  the  following  questions  are  likely  to  arise  [here  state  distinctly 
the  questions  of  law  likely  to  arise ;  also  state  facts  tending  to  show 
that  such  questions  are  likely  to  arise], 

5.  I  have  been  advised  and  verily  believe  that  I  have  a  good  defence 
to  the  said  action  on  its  merits. 

Sworn,  etc. 
Dated  this  day  of  ,  19     . 


APPENDIX   G. 


Form  of  Notice  of  Payment  into  Court  with  a  Denial 
of  Liability. 

Take  notice  that  the  above-named  defendant  has  paid  into  Court 
the  sum  of  £  in  satisfaction  of  the  whole  of  the  plaintiffs  claim 

herein  [or,  of  so  much  of  the  plaintiffs  claim  as  relates  to  (here  describe 
the  part  of  the  claim  or  cause  of  action  in  respect  of  which  the  payment 
is  made)]. 

And  further  take  notice  that  notwithstanding  such  payment,  the 
defendant  denies  his  liability. 

And  further  take  notice  that  the  address  of  the  said  defendant  is 
as  follows  [state  the  address]. 
Dated,  etc.  C.  D.,  the  above-named  defendant 

[or,  E.  P.,  solicitor  for  the 
above-named  defendant]. 
To  the  Begistrar  of  the  Court,  and 

to  A.  B.,  the  above-named  plaintiff. 
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APPENDIX  H. 

Forms  of  Special  Defence  and  Counterclaim. 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this  action 
to  claim  a  set-off  [or,  to  set  up  a  counter-claim]  against  the  plaintiff's 
demand,  the  particulars  of  which  are  annexed  hereto. 
Dated  this  day  of  ,  19    . 

the  defendant  [or,  's  solicitor]. 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this  action 
to  give  in  evidence  or  rely  upon  the  following  ground  of  defence. 

Dated  this  day  of  ,  19     . 

the  defendant  [or,  's  solicitor] . 
To  the  Registrar  of  the  Court. 


That  the  defendant  was  an  infant,  within  the  age  of  twenty-one 
years,  when  the  supposed  claim  arose,  and  that  he  was  born,  as  he 
believes,  at  ,  in  the  county  of  ,  on  the  day  of 

That  the  claim  for  which  the  defendant  is  summoned  is  barred  by 
a  Statute  of  Limitation  (43  &  44  Vict.  c.  42,  s.  4). 

That  no  notice  of  the  alleged  injury  was  given  to  the  defendant 
pursuant  to  43  &  44  Vict.  c.  42,  s.  4. 

That  the  defendant  is  now  [or,  that  she  was  at  the  time  when  the 
supposed  claim  arose]  the  wife  of  ,  of  .     And  that   she 

was  married  to  him  at  ,  in  the  county  of  ,  on  the 

day  of  ,  and  that  he  resides  at  in  the  county  of 


APPENDIX   I. 

Form  of  Application  for  Assessors. 

The  Employers1  Liability  Act,  1880. 
In  the  County  Court  of  , 

holden  at 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

The  plaintiff  [or  defendant]  applies  to  have  an  assessor  [or  assessors] 
appointed  to  assist  the  Court  in  ascertaining  the  amount  of  compen- 
sation to  be  awarded  to  the  plaintiff  should  the  judgment  be  in  his 
favour,  and  he  submits  the  names  of  the  following  persons  who  have 
expressed  their  willingness  in  writing  to  act  as  assessors  should  they 
be  appointed  : 
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[Here  set  out  names,  addresses,  and  occupations  of  the  persons 
referred  toJ] 

(y)  The  defendant  [or  plaintiff]  consents  to  the  appointment  of 
any  of  the  persons  above  named  to  act  as  assessors  in  this  action  as 
appears  by  his  consent  thereto  filed  herewith. 

plaintiff  [or  defendant]. 

Dated  this  day  of  ,  19    . 


APPENDIX   K. 

Form  of  Application  for  New  Trial. 

In  the  County  Court  of  ,  , 

holden  at 

A.  B Plaintiff, 

and 
CD Defendant. 

Take  notice,  that  on  (z)  ,  the  day  of  ,  19    ,  an 

application  will  be  made  on  behalf  of  the  plaintiff  [or  defendant],  at 
the  sitting  of  the  Court  for  an  order  directing  that  the  verdict  and 
judgment  entered  herein  on  the  day  of  ,   19     ,  may  be 

set  aside,  and  that  a  new  trial  be  ordered  between  the  parties  on  the 
following  grounds : 

That  the  verdict  was  against  the  weight  of  evidence  [or,  that  the 
judge  misdirected  himself  on  a  point  of  law  to  wit — or,  that  the 
amount  of  the  damages  was  excessive — or,  that  the  plaintiff  (or 
defendant)  has  since  the  trial  discovered  fresh  evidence  not  obtainable 
by  reasonable  diligence  at  the  time  of  the  trial]. 

Dated  this  day  of  ,  19     . 

A.  B.,  Solicitor  to  the  plaintiff 
[or  defendant]. 
To  the  Begistrar  and  C.  D., 

the  defendant  [or  plaintiff]. 


APPENDIX  L. 

Form  of  Notice  of  Appeal. 

In  the  High  Court  of  Justice, 
(King's  Bench  Division). 
On  Appeal  from  the  County  Court. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

(y)  Where  the  other  party  does  not  consent,  or  where  the  other  party 
has  filed  an  application  for  the  appointment  of  assessors,  strike  this 
paragraph  out. 

(z)  Insert  the  date  of  the  first  sitting  of  the  Court  after  twelve  clear 
days  from  the  judgment.  The  notice  must  be  served  seven  clear  days 
before  the  date  of  such  sitting. 
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Take  notice  that  this  honourable  Court  will  be  moved  on  the  (a) 
day  of  ,  19     ,  or  as  so  soon  thereafter  as  counsel  can  be 

heard  by  Mr.  ,  of  counsel  for  the  defend  ant,  for  an  order  directing 

that  the  verdict  and  judgment  entered  herein  on  the  day  of 

,  19    ,  may  be  set  aside  and  judgment  entered  for  the  defendant, 

or  that  a  new  trial  may  be  had  between  the  parties  on  the  following 

grounds : 
That  there  was  no  evidence  of  any  defect  in  the  ways,  works, 

machinery,  or  plant    connected  with    or  used    in    the  defendant's 

business. 

Or, 

That  there  was  no  evidence  that  the  plaintiffs  injury  was  caused 
by  the  negligence  of  any  person  in  the  defendant's  employ,  who  had 
superintendence  entrusted  to  him,  whilst  in  the  exercise  of  such 
superintendence,  or  for  whom  the  defendant  was  liable  under  the 
Employers'  Liability  Act,  1800. 
Dated  the  day  of  ,  19     . 

(Signed) 
To  the  plaintiff,  and  to  E.  E., 
his  solicitor. 


APPENDIX   M. 

WORKMEN'S  COMPENSATION  ACT,  1906. 

(6  Edw.  7,  Cap.  58.) 

An  Act  to  consolidate  and  amend  the  Law  with  respect  to 
Compensation  to  Workmen  for  Injuries  suffered  in  the 
course  of  their  Employment.        [21st  December,  1906.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

Liability  of       1. — (1.)  If  in  any  employment  personal  injury  by  accident 

employers    lar;sjng  0ut  of  and  in  the  course  of  the  employmentfts  caused 

forTiJjurie'e?  to  a  workman,  his  employer  shall,  subject  as  herein-after 

mentioned,  be  liable  to  pay  compensation  in  accordance  with 

the  First  Schedule  to  this  Act. 

(2.)  Provided  that — 

(a.)  The  employer  shall  not  be  liable  under  this  Act 
in  respect  of  any  injury  which  does  not  disable 
the  workman  for  a  period  of  at  least  one  week 
from  earning  full  wages  at  the  work  at  which  he 
was  employed : 

(a)  Give  eight  clear  days'  notice. 
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(b.)  When  the  injury   was   caused    by  the    personal  Appndx. 

negligence  or  wilful  act  of  the  employer,  or  of      

some    person    for    whose    act    or    default    the 
employer  is   responsible,  nothing  in  this  Act 
shall  affect  any  civil  liability  of  the  employer, 
but  in  that  case  the  workman  may,  at  his  option, 
either  claim  compensation  under  this  Act  or 
take  proceedings  independently  of   this   Act; 
but  the  employer  shall  not  be  liable  to  pay 
compensation    for    injury    to    a    workman    by 
accident  arising  out  of  and  in  the  course  of  the 
employment  both  independently   of   and   also 
under  this  Act,  and  shall  not  be  liable  to  any 
proceedings   independently  of  tbis  Act,  except 
in  case  of  such  personal  negligence  or  wilful 
act  as  aforesaid : 
(c.)  If  it  is  proved  that  the  injury  to  a  workman  is 
attributable  to  the  serious  and  wilful  misconduct 
of  that  workman,  any  compensation  claimed  in 
respect  of  that  injury  shall,  unless  the  injury 
results  in  death  or  serious  and  permanent  dis- 
ablement, be  disallowed. 
(3.)  If  any  question  arises  in  any  proceedings  under  this 
Act  as  to  the  liability  to  pay  compensation  under  this  Act 
(including  any  question  as  to  whether  the  person  injured 
is  a  workman  to  whom  this  Act  applies),  or  as  to   the 
amount  or  duration  of  compensation  under  this  Act,  the 
question,  if   not  settled  by  agreement,  shall,   subject  to 
the  provisions  of  the  First  Schedule  to  this  Act,  be  settled 
by  arbitration,  in  accordance  with  the  Second  Schedule  to 
this  Act. 

(4.)  If,  within  the  time  herein-after  in  this  Act  limited 
for  taking  proceedings,  an  action  is  brought  to  recover 
damages  independently  of  this  Act  for  injury  caused  by  any 
accident,  and  it  is  determined  in  such  action  that  the  injury 
is  one  for  which  the  employer  is  not  liable  in  such  action, 
but  that  he  would  have  been  liable  to  pay  compensation 
under  the  provisions  of  this  Act,  the  action  shall  be  dis- 
missed ;  but  the  court  in  which  the  action  is  tried  shall,  if 
the  plaintiff  so  choose,  proceed  to  assess  such  compensation, 
but  may  deduct  from  such  compensation  all  or  part  of  the 
costs  which,  in  its  judgment,  have  been  caused  by  the 
plaintiff  bringing  the  action  instead  of  proceeding  under  this 
Act.  In  any  proceeding  under  this  sub-section,  when  the 
court  assesses  the  compensation  it  shall  give  a  certificate  of 
the  compensation  it  has  awarded  and  the  directions  it  has 
given  as  to  the  deduction  for  costs,  and  such  certificate  shall 
have  the  force  and  effect  of  an  award  under  this  Act. 

(5.)  Nothing  in  this  Act  shall  affect  any  proceeding  for 
a  fine  under  the  enactments  relating  to  mines,  factories,  or 
workshops,  or  the  application  of  any  such  fine. 

2. — (1.)  Proceedings  for  the  recovery  under  this  Act  of  Ti™e  for 
compensation  for  an  injury  shall  not  be  maintainable  unless  proceedings. 
E.L.  2  Y 


690 


Appendix  M. 


Appndx.  notice  of  the  accident  has  been  given  as  soon  as  practicable 
—      after  the  happening  thereof  and  before  the  workman  has 
voluntarily  left  the  employment  in  which  he  was  injured, 
and  unless  the  claim  for  compensation  with  respect  to  such 
accident  has  been  made  within  six  months  from  the  occur- 
rence of  the  accident  causing  the  injury,  or,  in  case  of  death, 
within  six  months  from  the  time  of  death  : 
Provided  always  that — 
(a.)  the  want  of  or  any  defect .  or  inaccuracy  in  such 
notice  shall  not  be  a  bar  to  the  maintenance  of 
such  proceedings  if  it  is  found  in  the  proceedings 
for  settling  the  claim  that  the  employer  is  not, 
or  would  not,  if  a  notice  or  an  amended  notice 
were  then  given  and  the  hearing  postponed,  be 
prejudiced  in  his  defence  by  the  want,  defect, 
or  inaccuracy,   or  that   such  want,   defect,  or 
inaccuracy  was  occasioned  by  mistake,  absence 
from  the  United  Kingdom,  or  other  reasonable 
cause ;  and 
(b.)  the  failure  to  make  a   claim  within  the  period 
above  specified  shall  not  be  a  bar  to  the  main- 
tenance of  such  proceedings  if  it  is  found  that 
the  failure  was  occasioned  by  mistake,  absence 
from  the  United  Kingdom,  or  other  reasonable 
cause. 
(2.)  Notice  in  respect  of  an  injury  under  this  Act  shall 
give  the  name  and  address  of  the  person  injured,  and  shall 
state  in  ordinary  language  the  cause  of  the  injury  and  the 
date  at  which  the  accident  happened,  and  shall  be  served  on 
the  employer,  or,  if  there  is  more  than  one  employer,  upon 
one  of  such  employers. 

(3.)  The  notice  may  be  served  by  delivering  the  same  at, 
or  sending  it  by  post  in  a  registered  letter  addressed  to,  the 
residence  or  place  of  business  of  the  person  on  whom  it  is  to 
be  served. 

(4.)  Where  the  employer  is  a  body  of  persons,  corporate 
or  unincorporate,  the  notice  may  also  be  served  by  delivering 
the  same  at,  or  by  sending  it  by  post  in  a  registered  letter 
addressed  to,  the  employer  at  the  office,  or,  if  there  be  more 
than  one  office,  any  one  of  the  offices  of  such  body. 

3. — (1.)  If  the  Eegistrar  of  Friendly  Societies,  after  taking 
steps  to  ascertain  the  views  of  the  employer  and  workmen, 
certifies  that  any  scheme  of  compensation,  benefit,  or 
insurance  for  the  workmen  of  an  employer  in  any  employ- 
ment, whether  or  not  such  scheme  includes  other  employers 
and  their  workmen,  provides  scales  of  compensation  not  less 
favourable  to  the  workmen  and  their  dependants  than  the 
corresponding  scales  contained  in  this  Act,  and  that,  where 
the  scheme  provides  for  contributions  by  the  workmen,  the 
scheme  confers  benefits  at  least  equivalent  to  those  con- 
tributions, in  addition  to  the  benefits  to  which  the  workmen 
would  have  been  entitled  under  this  Act,  and  that  a  majority 
(to  be  ascertained  by  ballot)  of  the  workmen  to  whom  the 


Contracting 
out. 
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scheme  is  applicable  are  in  favour  of  such  scheme,  the  Appndx. 
employer  may,  whilst  the  certificate  is  in  force,  contract 
with  any  of  his  workmen  that  the  provisions  of  the  scheme 
shall  be  substituted  for  the  provisions  of  this  Act,  and 
thereupon  the  employer  shall  be  liable  only  in  accordance 
with  the  scheme,  but,  save  as  aforesaid,  this  Act  shall  apply 
notwithstanding  any  contract  to  the  contrary  made  after  the 
commencement  of  this  Act. 

(2.)  The  registrar  may  give  a  certificate  to  expire  at  the 
end  of  a  limited  period  of  not  less  than  five  years,  and  may 
from  time  to  time  renew  with  or  without  modifications  such 
a  certificate  to  expire  at  the  end  of  the  period  for  which  it  is 
renewed. 

(3.)  No  scheme  shall  be  so  certified  which  contains  an 
obligation  upon  the  workmen  to  join  the  scheme  as  a 
condition  of  their  hiring,  or  which  does  not  contain  pro- 
visions enabling  a  workman  to  withdraw  from  the  scheme. 

(4.)  If  complaint  is  made  to  the  Registrar  of  Friendly 
Societies  by  or  on  behalf  of  the  workmen  of  any  employer 
that  the  benefits  conferred  by  any  scheme  no  longer  conform 
to  the  conditions  stated  in  sub-section  (1)  of  this  section,  or 
that  the  provisions  of  such  scheme  are  being  violated,  or 
that  the  scheme  is  not  being  fairly  administered,  or  that 
satisfactory  reasons  exist  for  revoking  the  certificate,  the 
registrar  shall  examine  into  the  complaint,  and,  if  satisfied 
that  good  cause  exist  for  such  complaint,  shall,  unless  the 
cause  of  complaint  is  removed,  revoke  the  certificate. 

(5.)  When  a  certificate  is  revoked  or  expires,  any  moneys 
or  securities  held  for  the  purpose  of  the  scheme  shall,  after 
due  provision  has  been  made  to  discharge  the  liabilities 
already  accrued,  be  distributed  as  may  be  arranged  between 
the  employer  and  workmen,  or  as  may  be  determined  by  the 
Registrar  of  Friendly  Societies  in  the  event  of  a  difference 
of  opinion. 

(6.)  Whenever  a  scheme  has  been  certified  as  aforesaid, 
it  shall  be  the  duty  of  the  employer  to  answer  all  such 
inquiries  and  to  furnish  all  such  accounts  in  regard  to  the 
scheme  as  may  be  made  or  required  by  the  Registrar  of 
Friendly  Societies. 

(7.)  The  Chief  Registrar  of  Friendly  Societies  shall  include 
in  his  annual  report  the  particulars  of  the  proceedings  of  the 
Registrar  under  this  Act. 

(8.)  The  Chief  Registrar  of  Friendly  Societies  may  make 
regulations  for  the  purpose  of  carrying  this  section  into 
effect. 

4. — (1.)  Where  any  person  (in  this  section  referred  to  as  sub-con- 
the  principal),  in  the  course  of  or  for  the  purpose  of  his  rao  ng' 
trade  or  business,  contracts  with  any  other  person  (in  this 
section  referred  to  as  the  contractor)  for  the  execution  by 
or  under  the  contractor  of  the  whole  or  any  part  of  any 
work  undertaken  by  the  principal,  the  principal  shall  be 
liable  to  pay  to  any  workman  employed  in  the  execution 
of  the  work  any  compensation  under  this  Act  which  he 
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Appndx.  would  have  been  liable  to  pay  if  that  workman  had  been 

immediately  employed  by  him ;  and  where  compensation  is 

claimed  from  or  proceedings  are  taken  against  the  principal, 
then,  in  the  application  of  his  Act,  references  to  the  prin- 
cipal shall  be  substituted  for  references  to  the  employer, 
except  that  the  amount  of  compensation  shall  be  calculated 
with  reference  to  the  earnings  of  the  workman  under  the 
employer  by  whom  he  is  immediately  employed : 

Provided  that,  where  the  contract  relates  to  threshing, 
ploughing,  or  other  agricultural  work,  and  the  contractor 
provides  and  uses  machinery  driven  by  mechanical  power 
for  the  purpose  of  such  work,  he  and  he  alone  shall  be  liable 
under  this  Act  to  pay  compensation  to  any  workman  em- 
ployed by  him  on  such  work. 

(2.)  Where  the  principal  is  liable  to  pay  compensation 
under  this  section,  he  shall  be  entitled  to  be  indemnified 
by  any  person  who  would  have  been  liable  to  pay  compen- 
sation to  the  workman  independently  of  this  section,  and 
all  questions  as  to  the  right  to  and  amount  of  any  such 
indemnity  shall  in  default  of  agreement  be  settled  by 
arbitration  under  this  Act. 

(3.)  Nothing  in  this  section  shall  be  construed  as  pre- 
venting a  workman  recovering  compensation  under  this  Act 
from  the  contractor  instead  of  the  principal. 

(4.)  This  section  shall  not  apply  in  any  case  where  the 
accident  occurred  elsewhere  than  on,  or  in,  or  about  premises 
on  which  the  principal  has  undertaken  to  execute  the  work 
or  which  are  otherwise  under  his  control  or  management. 


Provision  as  5, — (l.)  Where  any  employer  has  entered  into  a  contract 
bankruptcy  witn  any  insurers  in  respect  of  any  liability  under  this 
of  employer.  Act  to  any  workman,  then,  in  the  event  of  the  employer 
becoming  bankrupt,  or  making  a  composition  or  arrange- 
ment with  his  creditors,  or  if  the  employer  is  a  company 
in  the  event  of  the  company  having  commenced  to  be 
wound  up,  the  rights  of  the  employer  against  the  insurers  as 
respects  that  liability  shall,  notwithstanding  anything  in  the 
enactments  relating  to  bankruptcy  and  the  winding  up  of 
companies,  be  transferred  to  and  vest  in  the  workman,  and 
upon  any  such  transfer  the  insurers  shall  have  the  same 
rights  and  remedies  and  be  subject  to  the  same  liabilities 
as  if  they  were  the  employer,  so  however  that  the  insurers 
shall  not  be  under  any  greater  liability  to  the  workman 
than  they  would  have  been  under  to  the  employer. 

(2.)  If  the  liability  of  the  insurers  to  the  workman  is 
less  than  the  liability  of  the  employer  to  the  workman,  the 
workman  may  prove  for  the  balance  in  the  bankruptc3'  or 
liquidation. 

(3.)  There  shall  be  included  among  the  debts  which 
under  section  one  of  the  Preferential  Payments  in  Bank- 
ruptcy Act,  1888,  and  section  four  of  the  Preferential 
Payments  in  Bankruptcy  (Ireland)  Act,  1889,  are  in  the 
distribution  of  the  property  of  a  bankrupt  and  in  the  dis- 
tribution of  the  assetB  of  a  company  being  wound  up  to 


51  &  52  Vict, 
c.  62. 

52&63Yict. 
C.  BO. 
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be  paid  in  priority  to  all  other  debts,  the  amount,  not  Appndx. 
exceeding  in  any  individual  case  one  hundred  pounds,  due 
in    respect   of    any    compensation    the    liability   wherefor 
accrued  before  the  date  of  the  receiving  order  or  the  date 
of  the  commencement  of  the  winding  up,  and  those  Acts 
and  the  Preferential  Payments  in  Bankruptcy  Amendment  eofcei  Vict. 
Act,  1897,  shall  have  effect  accordingly.     "Where  the  com-  c' 
pensation  is  a  weekly  payment,  the  amount  due  in  respect 
thereof  shall,  for  the  purposes  of  this  provision,  be  taken 
to  be  the  amount  of  the  lump  sum  for  which  the  weekly 
payment  could,  if  redeemable,  be  redeemed  if  the  employer 
made    an  application    for  that  purpose  under  the    First 
Schedule  to  this  Act. 

(4.)  In  the  case  of  the  winding  up  of  a  company  within 
the  meaning  of  the  Stannaries  Act,  1887,  such  an  amount  so  &  51  Vict. 
as  aforesaid,  if  the  compensation  is  payable  to  a  miner  c-  43, 
or  the  dependants  of  a  miner,  shall  have  the  like  priority 
as  is  conferred  on  wages  of  miners  by  section  nine  of  that 
Act,  and  that  section  shall  have  effect  accordingly. 

(5.)  The  provisions  of  this  section  with  respect  to  prefer- 
ences and  priorities  shall  not  apply  where  the  bankrupt  or 
the  company  being  wound  up  has  entered  into  such  a  con- 
tract with  insurers  as  aforesaid. 

(6.)  This  section  shall  not  apply  where  a  company  is 
wound  up  voluntarily  merely  for  the  purposes  of  recon- 
struction or  of  amalgamation  with  another  company. 

6.  Where  the  injury  for  which  compensation  is  payable  Remedies 
under  this  Act  was  caused  under  circumstances  creating  a  empiofer"8' 
legal  liability  in  some  person  other  than  the  employer  to  and 
pay  damages  in  respect  thereof —  straDger. 

(1.)  The  workman  may  take  proceedings  both  against 
that  person  to  recover  damages  and  against  any 
person  liable  to  pay  compensation  under  this 
Act  for  such  compensation,  but  shall  not  be 
entitled  to  recover  both  damages  and  compen- 
sation; and 
(2.)  If  the  workman  has  recovered  compensation  under 
this  Act,  the  person  by  whom  the  compensation 
was  paid,  and  any  person  who  has  been  called 
on  to  pay  an  indemnity  under  the  section  of 
this  Act  relating  to  sub-contracting,  shall  be 
entitled  to  be  indemnified  by  the  person  so 
liable  to  pay  damages  as  aforesaid,  and  all  ques- 
tions as  to  the  right  to  and  amount  of  any  such 
indemnity  shall,  in  default  of  agreement,  be 
settled  by  action,  or,  by  consent  of  the  parties, 
by  arbitration  under  this  Act. 


7. — (1.)  This   Act  shall  apply  to  masters,  seamen,  and  Application 

-  -        -  0f  Act  to 

seamen. 


apprentices  to  the  sea  service  and  apprentices  in  the  sea-  of  Act  t0 
fishing  service,  provided  that  such  persons  are  workmen 
within  the  meaning  of  this  Act,  and  are  members  of  the 
crew  of  any  ship  registered  in  the  United  Kingdom,  or  of 
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Appndx.  any  other  British  ship  or  vessel  of  which  the  owner,  or  (if 

there   is   more  than  one  owner)  the  managing  owner,  or 

manager  resides  or  has  his  principal  place  of  business  in  the 
United  Kingdom,  subject  to  the  following  modifications : — 

(a.)  The  notice  of  accident  and  the  claim  for  compen- 
sation may,  except  where  the  person  injured  is 
the  master,  be  served  on  the  master  of  the  ship 
as  if  he  were  the  employer,  hut  where  the 
accident  happened  and  the  incapacity  com- 
menced on  hoard  the  ship  it  shall  not  be  neces- 
sary to  give  any  notice  of  the  accident : 

(b.)  In  the  case  of  the  death  of  the  master,  seaman,  or 
apprentice,  the  claim  for  compensation  shall  ho 
made  within  six  months  after  news  of  the  death 
has  been  received  by  the  claimant : 

(c.)  Where  an  injured  master,  seaman,  or  apprentice  is 
discharged  or  left  behind  in  a  British  possession, 
or  in  a  foreign  country,  depositions  respecting 
the  circumstances  and  nature  of  the  injury  may 
he  taken  by  any  judge  or  magistrate  in  the 
British  possession,  and  by  any  British  consular 
officer  in  the  foreign  country,  and  if  so  taken 
shall  he  transmitted  by  the  person  by  whom 
they  are  taken  to  the  Board  of  Trade,  and  such 
depositions  or  certified  copies  thereof  shall  in 
any  proceedings  for  enforcing  the  claim  be 
admissible  in  evidence  as  provided  by  sections 
six  hundred  and  ninety-one  and  six  hundred 
5?  &  58  Vict.  and  ninety-five  of  the  Merchant  Shipping  Act, 

c-  60"  1894,  and  those  sections  shall  apply  accordingly : 

(d.)  In  the  case  of  the  death  of  a  master,  seaman,  or 
apprentice,  leaving  no  dependants,  no  compen- 
sation shall  be  payable,  if  the  owner  of  the  ship 
is  under  the  Merchant  Shipping  Act,  1894,  liable 
to  pay  the  expenses  of  burial : 

(e.)  The  weekly  payment  shall  not  be  payable  in  respect 
of  the  period  during  which  the  owner  of  the  ship 
is,  under  the  Merchant  Shipping  Act,  1894,  as 
amended  by  any  subsequent  enactment,  or  other- 
wise, liable  to  defray  the  expenses  of  maintenance 
of  the  injured  master,  seaman,  or  apprentice : 

(f.)  Any  sum  payable  by  way  of  compensation  by  the 
owner  of  a  ship  under  this  Act  shall  be  paid  in 
full  notwithstanding  anything  in  section  five 
hundred  and  three  of  the  Merchant  Shipping 
Act,  1894  (which  relates  to  the  limitation  of  a 
shipowner's  liability  in  certain  cases  of  loss  of 
life,  injury,  or  damage),  but  the  limitation  on 
the  owner's  liability  imposed  by  that  section 
shall  apply  to  the  amount  recoverable  by  way 
of  indemnity  under  the  section  of  this  Act  re- 
lating to  remedies  both  against  employer  and 
stranger,  as  if  the  indemnity  were  damages  for 
loss  of  life  or  personal  injury : 
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(g.)  Sub-sections  (2)  and  (3)  of-  section  one  hundred  Appndx. 
and   seventy-four  of   the    Merchant    Shipping 
Act,  1894  (which  relates  to  the  recovery  of  wages 
of  seamen  lost  with  their  ship),  shall  ap'ply  as 
respects  proceedings  for  the  recovery  of  compen- 
sation by  dependants  of  masters,  seamen,  and 
apprentices  lost  with  their  ship  as  they  apply 
with  respect  to  proceedings  for  the  recovery  of 
wages  due  to  seamen  and  apprentices ;  and  pro- 
ceedings for  the  recovery  of  compensation  shall 
in  such  a  case  be  maintainable  if  the  claim  is 
made  within  eighteen  months  of  the  date  at 
which  the  ship  is  deemed  to  have  been  lost  with 
all  bands  : 
(2.)  This  Act  shall  not  apply  to  such  members  of  the 
crew  of  a  fishing  vessel  as  are  remunerated  by  shares  in 
the  profits  or  the  gross  earnings  of  the  working  of  such 
vessel. 

(3.)  This  section  shall  extend  to  pilots  to  whom  Part  X. 
of  the  Merchant  Shipping  Act,  1894,  applies,  as  if  a  pilot 
when  employed  on  any  such  ship  as  aforesaid  were  a 
seaman  and  a  member  of  the  crew. 

8.— (1.)  Where— 

(i.)  the  certifying  surgeon  appointed  under  the  Factory  Application 
and  Workshop  Act,  1901,  for  the  district  in  "^^ 
which  a  workman  is  employed  certifies  that  the  diseases, 
workman  is  suffering  from  a  disease  mentioned  i  jtfw.  7_ 
in  the  Third  Schedule  to  this  Act  and  is  thereby  <=.  22. 
disabled  from  earning  full  wages  at  the  work  at 
which  he  was  employed ;  or 
(ii.)  a  workman  is,  in  pursuance  of  any  special  rules 
or    regulations  made  under  the    Factory  and 
Workshop  Act,  1901,  suspended  from  his  usual 
employment  on  account  of  having  contracted 
any  such  disease ;  or 
(iii.)  the  death  of  a  workman  is  caused  by  any  such 


and  the  disease  is  due  to  the  nature  of  any  employment  in 
which  the  workman  was  employed  at  any  time  within  the 
twelve  months  previous  to  the  date  of  the  disablement  or 
suspension,  whether  under  one  or  more  employers,  he  or  his 
dependants  shall  be  entitled  to  compensation  under  this 
Act  as  if  the  disease  or  such  suspension  as  aforesaid  were  a 
personal  injury  by  accident  arising  out  of  and  in  the  course 
of  that  employment,  subject  to  the  following  modifications : 
(a.)  The  disablement  or  suspension  shall  be  treated  as  the 

happening  of  the  accident ; 
(b.)  If  it  is  proved  that  the  workman  has  at  the  time 
of  entering  the  employment  wilfully  and  falsely 
represented  himself  in  writing  as  not  having  pre- 
viously suffered  from  the  disease,  compensation 
shall  not  be  payable ; 
(c.)  The  compensation  shall    be  recoverable   from   the 
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Appndx.  employer  who  last  employed  the  workman  during 

the  said  twelve  months  in  the  employment  to  the 
nature  of  which  the  disease  was  due : 
•         Provided  that — 

(i.)  the  workman  or  his  dependants  if  so 
required  shall  furnish  that  employer  with  such 
information  as  to  the  names  and  addresses  of 
all  the  other  employers  who  employed  him  in 
the  employment  during  the  said  twelve  months 
as  he  or  they  may  possess,  and,  if  such  infor- 
mation is  not  furnished,  or  is  not  sufficient  to 
enable  that  employer  to  take  proceedings  under 
the  next  following  proviso,  that  employer  upon 
proving  that  the  disease  was  not  contracted 
whilst  the  workman  was  in  his  employment 
shall  not  be  liable  to  pay  compensation ;  and 

(ii.)  if  that  employer  alleges  that  the  disease 
was  in  fact  contracted  whilst  the  workman  was 
in  the  employment  of  some  other  employer,  and 
not  whilst  in  his  employment,  he  may  join  such 
other  employer  as  a  party  to  the  arbitration, 
and  if  the  allegation  is  proved  that  other  employer 
shall  he  the  employer  from  whom  the  compensa- 
tion is  to  he  recoverable ;  and 

(iii.)  if  the  disease  is  of  such  a  nature  as  to 
be  contracted   by  a  gradual  process,  any  other 
employers,  who  during  the  said  twelve  months 
employed  the  workman  in  the  employment  to 
the  nature  of  which  the  disease  was  due,  shall 
he  liable  to  make  to  the  employer  from  whom 
compensation  is  recoverable  such  contributions 
as,  in  default  of  agreement,  may  be  determined 
in  the  arbitration  under  this  Act  for  settling 
the  amount  of  the  compensation ; 
(d.)  The  amount  of  the  compensation  shall  be  calculated 
with  reference    to  the  earnings  of  the  workman 
under  the  employer  from  whom  the  compensation 
is  recoverable ; 
(e.)  The  employer  to  whom  notice  of  the  death,  disable- 
ment, or  suspension  is  to  be  given  shall  be  the 
employer  who  last  employed  the  workman  during 
the  said  twelve  months  in  the'  employment  to  the 
nature  of  which  the  disease  was  due,  and  the  notice 
may  be  given  notwithstanding  that  the  workman 
has  voluntarily  left  his  employment ; 
(f.)  If  an  employer  or  a  workman  is  aggrieved  by  the 
action  of  a  certifying  or  other  surgeon  in  giving  or 
refusing  to  give  a  certificate  of  disablement  or  in 
suspending  or  refusing  to  suspend  a  workman  for 
the  purpose  of  this  section,  the  matter  shall  in 
accordance  with  regulations  made  by  the  Secretary 
of  State  be  referred  to  a  medical  referee,  whose 
decision, shall  be  final. 
(2.)  If  the  workman  at  or  immediately  before  the  date 
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of  the  disablement  or   suspension  was  employed  in   any  Appndx. 

process  mentioned    in  the    second  column    of  the    Third      

Schedule  to  this  Act,  and  the  disease  contracted  is  the 
disease  in  the  first  column  of  that  Schedule  set  opposite 
the  description  of  the  process,  the  disease,  except  where 
the  certifying  surgeon  certifies  that  in  his  opinion  the  dis- 
ease was  not  due  to  the  nature  of.  the  employment,  shall 
be  deemed  to  have  been  due  to  the  nature  of  that  employ- 
ment, unless  the  employer  proves  the  contrary. 

(3.)  The  Secretary  of  State  may  make  rules  regulating 
the  duties  and  fees  of  certifying  and  other  surgeons  (in- 
cluding dentists)  under  this  section. 

(4.)  For  the  purposes  of  this  section  the  date  of  disable- 
ment shall  be  such  date  as  the  certifying  surgeon  certifies 
as  the  date  on  which  the  disablement  commenced,  or,  if  he 
is  unable  to  certify  such  a  date,  the  date  on  which  the 
certificate  is  given :  Provided  that — 

(a.)  Where  the  medical  referee  allows  an  appeal  against 
a  refusal  by  a  certifying  surgeon  to  give  a  certi- 
ficate of    disablement,    the    date    of   disablement 
shall  be   such  date  as  the  medical  referee  may 
determine : 
(b.)  Where  a  workman  dies  without  having  obtained  a 
certificate  of  disablement  or  is  at  the  time  of  death 
not  in  receipt  of  a  weekly  payment  on  account  of 
disablement,  it  shall  be  the  date  of  death. 
(5.)  In  such  cases,  and  subject  to  such  conditions  as  the 
Secretary    of   State  may    direct,    a    medical    practitioner 
appointed  by  the  Secretary  of  State  for  the  purpose  shall 
have  the  powers  and  duties  of  a  certifying  surgeon  under 
this  section,  and  this  section  shall  be  construed  accordingly. 
(6.)  The  Secretary  of  State  may  make  orders  for  extend- 
ing the  provisions  of  this  section  to  other  diseases  and 
other  processes,  and  to  injuries  due  to  the  nature  of  any 
employment  specified  in  the  order  not  being  injuries   by 
accident,  either  without  modification  or  subject  to  such 
modifications  as  may  be  contained  in  the  order. 

(7.)  Where,  after  inquiry  held  on  the  application  of  any 
employers  or  workmen  engaged  in  any  industry  to  which 
this  section  applies,  it  appears  that  a  mutual  trade  insur- 
ance company  or  society  for  insuring  against  the  risks  under 
this  section  has  been  established  for  the  industry,  and  that 
a  majority  of  the  employers  engaged  in  that  industry  are 
insured  against  such  risks  in  the  company  or  society  and 
that  the  company  or  society  consents,  the  Secretary  of  State 
may,  by  Provisional  Order,  require  all  employers  in  that 
industry  to  insure  in  the  company  or  society  upon  such 
terms  and  under  such  conditions  and  subject  to  such 
exceptions  as  may  be  set  forth  in  the  Order.  Where  such 
a  company  or  society  has  been  established,  but  is  confined 
to  employers  in  any  particular  locality  or  of  any  particular 
class,  the  Secretary  of  State  may  for  the  purposes  of  this 
provision  treat  the  industry,  as  carried  on  by  employers  in 
that  locality  or  of  that  class,  as  a  separate  industry. 
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Appndx.       (8.)  A  Provisional  Order  made  under  this  section  shall 

be  of  no  force  whatever  unless  and  until  it  is  confirmed  by 

Parliament,  and  if,  while  the  Bill  confirming  any  such 
Order  is  pending  in  either  House  of  Parliament,  a  petition 
is  presented  against  the  Order,  the  Bill  may  be  referred  to 
a  Select  Committee,  and  the  petitioner  shall  be  allowed  to 
appear  and  oppose  as  in  the  case  of  Private  Bills,  and  any 
Act  confirming  any  Provisional  Order  under  this  section 
may  be  repealed,  altered,  or  amended  by  a  provisional  Order 
made  and  confirmed  in  like  manner. 

(9.)  Any  expenses  incurred  by  the  Secretary  of  State  in 
respect  of  any  such  Order,  Provisional  Order,  or  confirming 
Bill  shall  be  defrayed  out  of  moneys  provided  by  Parlia- 
ment. 

(10.)  Nothing  in  this  section  shall  affect  the  rights  of  a 
workman  to  recover  compensation  in  respect  of  a  disease  to 
which  this  section  does  not  apply,  if  the  disease  is  a  per- 
sonal injury  by  accident  within  the  meaning  of  this  Act. 

Application  9. — (1.)  This  Act  shall  not  apply  to  persons  in  the  naval 
to  workmen  or  military  service  of  the  Crown,  but  otherwise  shall  apply 
men?  of°y"  to  workmen  employed  by  or  under  the  Crown  to  whom  this 
Crown.         Act  would  apply  if  the  employer  were  a  private  person •; ' 

Provided  that  in  the  case  of  a  person  employed  in  the 
private  service  of  the  Crown,  the  head  of  that  department 
of  the  Royal  Household  in  which  he  was  employed  at  the 
time  of  the  accident  shall  be  deemed  to  be  his  employer. 

(2.)  The  Treasury  may,  by  warrant  laid  before  Parlia- 
ment, modify  for  the  purposes  of  this  Act  their  warrant 
50  &  5i  Vict,  made  under  section  one  of  the  Superannuation  Act,  1887, 
<=•  6'-  and  notwithstanding  anything  in  that  Act,  or  any  such 

warrant,  may  frame  schemes  with  a  view  to  their  being 
certified  by  the  Register  of  Friendly  Societies  under  this 
Act. 

Appoint-  10. — (1.)  The    Secretary    of  State    may    appoint    such 

mentand  legally  qualified  medical  practitioners  to  be  medical 
tion  of  referees  for  the  purposes  of  this  Act  as  he  may,  with  the 
medical  sanction  of  the  Treasury,  determine,  and  the  remunera- 
arwtrato™.'1  ^on  °^>  ani^  other  expenses  incurred  by,  medical  referees 
under  this  Act  shall,  subject  to  regulations  made  by  the 
Treasury,  be  paid  out  of  moneys  provided  by  Parliament. 

Where  a  medical  referee  has  been  employed  as  a  medical 
practitioner  in  connection  with  any  case  by  or  on  behalf 
of  an  employer  or  workman  or  by  any  insurers  interested 
he  shall  not  act  as  medical  referee  in  that  case. 

(2.)  The  remuneration  of  an  arbitrator  appointed  by  a 
judge  of  county  courts  under  the  Second  Schedule  to  this 
Act  shall  be  paid  out  of  moneys  provided  by  Parliament 
in  accordance  with  regulations  made  by  the  Treasury. 

Detention  11. — (1.)  If  it  is  alleged  that  the  owners  of  any  ship  are 

of  ships.        liable  as  such  owners  to  pay  compensation  under  this  Act 

and  at  any  time  that  ship  is  found  in  any  port  or  river  of 
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England  or  Ireland,  or  within  three  miles  of  the  coast  Appndx. 

thereof,   a  judge  of  any   court  of  record  in  England  or       

Ireland  may,  upon  its  heing  shown  to  him  by  any  person 
applying  in  accordance  with  the  rules  of  the  court  that 
the  owners  are  probably  liable  as  such  to  pay  such  com- 
pensation, and  that  none  of  the  owners  reside  in  the 
United  Kingdom,  issue  an  order  directed  to  any  officer  of 
customs  or  other  officer  named  by  the  judge,  requiring  him 
to  detain  the  ship  until  such  time  as  the  owners,  agent, 
master,  or  consignee  thereof  have  paid  such  compensation, 
or  have  given  security,  to  be  approved  by  the  judge,  to 
abide  the  event  of  any  proceedings  that  may  be  instituted 
to  recover  such  compensation  and  to  pay  such  compensa- 
tion and  costs  as  may  be  awarded  thereon ;  and  any  officer 
of  customs  or  other  officer  to  whom  the  order  is  directed 
shall  detain  the  ship  accordingly. 

(2.)  In  any  legal  proceeding  to  recover  such  compensa- 
tion, the  person  giving  security  shall  be  made  defendant 
and  the  production  of  the  order  of  the  judge,  made  in 
relation  to  the  security,  shall  be  conclusive  evidence  of 
the  liability  of  the  defendant  to  the  proceeding. 

(3.)  Section  six  hundred  and  ninety-two  of  the  Mer- 
chant Shipping  Act,  1894,  shall  apply  to  the  detention  of  5'  &  58  Vict, 
a  ship  under  this  Act  as  it  applies  to  the  detention  of  a  c' 60- 
ship  under  that  Act,  and,  if  the  owner  of  a  ship  is  a 
corporation,  it  shall  for  the  purposes  of  this  section  be 
deemed  to  reside  in  the  United  Kingdom  if  it  has  an 
office  in  the  United  Kingdom  at  which  service  of  writs 
can  be  effected. 


12. — (1.)  Every  employer  in  any  industry  to  which  the  Returns  as 

-      -  to  com- 

pensation 


Secretary  of  State  may  direct  that  this  section  shall  apply  t0  "■'"'" 


shall,  on  or  before  such  day  in  every  year  as  the  Secretary 
of  State  may  direct,  send  to  the  Secretary  of  State  a 
correct  return  specifying  the  number  of  injuries  in  respect 
of  which  compensation  has  been  paid  by  him  under  this 
Act  during  the  previous  year,  and  the  amount  of  such 
compensation,  together  with  such  other  particulars  as  to 
the  compensation  as  the  Secretary  of  State  may  direct, 
and  in  default  of  complying  with  this  section  shall  be 
liable  on  conviction  under  the  Summary  Jurisdiction  Acts 
to  a  fine  not  exceeding  five  pounds. 

(2.)  Any  regulations  made  by  the  Secretary  of  State 
containing  such  directions  as  aforesaid  shall  be  laid  before 
both  Houses  of  Parliament  as  soon  as  may  be  after  they 
are  made. 

13.  In  this  Act,  unless  the  context  otherwise  requires, —  Definitions. 
"  Employer  "  includes  any  body  of  persons  corporate 
or  unincorporate  and  the  legal  personal  repre- 
sentative of  a  deceased  employer,  and,  where 
the  services  of  a  workman  are  temporarily  lent 
or  let  on  hire  to  another  person  by  the  person 
with   whom  the  workman  has  entered  into  a 
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Appndx.  contract  of  service  or  apprenticeship,  the  latter 

shall,  for  the  purposes  of  this  Act,  be  deemed 

to  continue  to  be  the  employer  of  the  workman 
whilst  he  is  working  for  that  other  person ; 

"  Workman "  does  not  include  any  person  employed 
otherwise  than  by  way  of  manual  labour  whose 
remuneration  exceeds  two  hundred  and  fifty 
pounds  a  year,  or  a  person  whose  employment 
is  of  a  casual  nature  and  who  is  employed  other- 
wise than  for  the  purposes  of  the  employer's 
trade  or  business,  or  a  member  of  a  police 
force,  or  an  out  worker,  or  a  member  of  the 
employer's  family  dwelling  in  his  house,  but 
save  as  aforesaid,  means  any  person  who  has 
entered  into  or  works  under  a  contract  of 
service  or  apprenticeship  with  an  employer 
whether  by  way  of  manual  labour,  clerical 
work,  or  otherwise,  and  whether  the  contract 
is  express  or  implied,  is  oral  or  in  writing ; 

Any  reference  to  a  workman  who  has  been  injured 
shall,  where  the  workman  is  dead,  include  a 
reference  to  his  legal  personal  representative 
or  to  his  dependants  or  other  person  to  whom 
or  for  whose  benefit  compensation  is  payable ; 

"  Dependants "  means  such  of  the  members  of  the 
workman's  family  as  were  wholly  or  in  part 
dependent  upon  the  earnings  of  the  workman 
at  the  time  of  his  death,  or  would  but  for  the 
incapacity  due  to  the  accident  have  been  so 
dependent,  and  where  the  workman,  being  the 
parent  or  grandparent  of  an  illegitimate  child, 
leaves  such  a  child  so  dependent  upon  his 
earnings,  or,  being  an  illegitimate  child,  leaves 
a  parent  or  grandparent  so  dependent  upon  his 
earnings,  shall  include  such  an  illegitimate 
child  and  parent  or  grandparent  respectively ; 

"  Member  of  a  family  "  means  wife  or  husband,  father, 
mother,  grandfather,  grandmother,  step-father, 
step-mother,  son,  daughter,  grandson,  grand- 
daughter, step-son,  step-daughter,  brother, 
sister,  half-brother,  half-sister ; 

"  Ship,"  "  vessel,"  "  seaman,"  and  "  port "  have  the 
same  meanings  as  in  the  Merchant  Shipping 
Act,  1894 ; 

"Manager,"  in  relation  to  a   ship,  means  the   ship's 
husband  or  other  person  to  whom  the  manage- 
ment of  the  ship  is  entrusted  by  or  on  behalf 
of  the  owner ; 
63 & 54 Vict.  "Police  force"  means   a    police    force  to  which  the 

53 "'si  Vict  Police  Aot'  1890,  or  the  Police  (Scotland)  Act 

c  67.      '  1890,  applies,  the  City  of  London  Police  Force, 

the  Eoyal  Irish  Constabulary,  and  the  Dublin 

Metropolitan  Police  Force ; 
"  Outworker "  means  a    person  to   whom    articles   or 
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materials  are  given  out  to  be  made  up,  cleaned,  Appndx. 

washed,     altered,     ornamented,     finished,     or      

repaired,  or  adapted  for  sale,  in  his  own  home 
or  on  other  premises  not  under  the  control  or 
management  of  the  person  who  gave  out  the 
materials  or  articles  ; 

The  exercise  and  performance  of  the  powers  and 
duties  of  a  local  or  other  public  authority- 
shall,  for  the  purposes  of  this  Act,  be  treated  as 
the  trade  or  business  of  the  authority ; 

"  County  court,"  "  judge  of  the  county  court," 
"  registrar  of  the  county  court,"  "  plaintiffs," 
and  "  rules  of  court,"  as  respects  Scotland, 
mean  respectively  sheriff  court,  sheriff,  sheriff 
clerk,  pursuer,  and  act  of  sederunt. 

14.  In  Scotland,  where  a  workman  raises  an  action  against  Special  pro- 
his  employer  independently  of  this  Act  in  respect  of  any  2SSJJ,™ t0 
injury  caused  by  accident  arising  out  of  and  in  the  course  of 
the  employment,  the  action,  if  raised  in  the  sheriff  court  and 
concluding  for  damages  under  the  Employers'  Liability  Act, 
1880,  or  alternatively  at  common  law  or  under  the  Employers' 
Liability  Act,  1880,  shall,  notwithstanding  anything  con-  43  &  u  Vict, 
tained  in  that  Act,  not  be  removed  under  that  Act  or  other-  c-  42- 
wise  to  the  Court  of  Session,  nor  shall  it  be  appealed  to  that 
court  otherwise  than  by  appeal  on  a  question  of  law ;  and  for 
the  purposes  of  such  appeal  the  provisions  of  the  Second 
Schedule  to  this  Act  in  regard  to  an  appeal  from  the  decision 
of  the  sheriff  on  any  question  of  law  determined  by  him  as 
arbitrator  under  this  Act  shall  apply. 

15. — (1.)  Any  contract  (other  than  a  contract  substituting  Provisions 
the  provisions  of  a  scheme  certified  under  the  Workmen's  ?* t0  exist" 
Compensation  Act,  1897,  for  the  provisions  of  that  Act)  trfcts'aiid 
existing  at  the    commencement  of   this  Act,   whereby  a  schemes, 
workman  relinquishes  any  right  to  compensation  from  the  60  &  61  Vict, 
employer  for  personal  injury  arising  out  of  and  in  the  course  °-  37- 
of  his  employment,  shall  not,  for  the  purposes  of  this  Act,  be 
deemed  to  continue  after  the  time  at  which  the  workman's 
contract  of  service  would  determine  if  notice  of  the  deter- 
mination thereof  were  given  at  the  commencement  of  this  Act. 

(2.)  Every  scheme  under  the  Workmen's  Compensation 
Act,  1897,  in  force  at  the  commencement  of  this  Act  shall, 
if  re-certified  by  the  Registrar  of  Friendly  Societies,  have 
effect  as  if  it  were  a  scheme  under  this  Act. 

(3.)  The  Registrar  shall  re-certify  any  such  scheme  if  it  is 
proved  to  his  satisfaction  that  the  scheme  conforms,  or  has 
been  so  modified  as  to  conform,  with  the  provisions  of  this 
Act  as  to  schemes. 

(4.)  If  any  such  scheme  has  not  been  so  re-certified  before 
the  expiration  of  six  months  from  the  commencement  of  this 
Act,  the  certificate  thereof  shall  be  revoked. 

16.— (1.)  This  Act  shall  come  into  operation  on  the  first  2>™tmae^e" 
day  of  July  nineteen  hundred  and  seven,  but,  except  so  far  as  repeal. 
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Appndx.  it  relates  to  references  to  medical  referees,  and  proceedings 
consequential  thereon,  shall  not  apply  in  any  case  where  the 

accident  happened  before  the  commencement  of  this  Act. 
60  &  6i  Vict.      (2.)  The  Workmen's  Compensation  Acts,  1897  and  1900, 
63^64 v     are  hereby  repealed,  but  shall  continue  to  apply,  to  cases 
o.  22.  '  where  the  accident  happened  before  the  commencement  of 

this  Act,  except  to  the  extent  to  which  this  Act  applies  to 

those  cases. 

Short  title.         17.  This  Act  may  be  cited  as  the  Workmen's  Compensa- 
tion Act,  1906. 


SCHEDULES. 

First  Schedule. 

Scale  and  Conditions  op  Compensation. 

(1.)  The  amount  of  compensation  under  this  Act  shall  be — 

(a)  where  death  results  from  the  injury — 
(i.)  if  the  workman  leaves  any  dependants  wholly  de- 
pendent upon  his  earnings,  a  sum  equal  to  his 
earnings  in  the  employment  of  the  same  employer 
during  the  three  years  next  preceding  the  injury, 
or  the  sum  of  one  hundred  and  fifty  pounds, 
whichever  of  those  sums  is  the  larger,  but  not 
exceeding  in  any  case  three  hundred  pounds, 
provided  that  the  amount  of  any  weekly  pay- 
ments made  under  this  Act,  and  any  lump  sum 
paid  in  redemption  thereof,  shall  be  deducted  from 
such  sum,  and,  if  the  period  of  the  workman's 
employment  by  the  said,  employer  has  been  less 
than  the  said  three  years,  then  the  amount  of  his 
earnings  during  the  said  three  years  shall  be 
deemed  to  be  one  hundred  and  fifty-six  times  his 
average  weekly  earnings  during  the  period  of  his 
actual  employment  under  the  said  employer ; 
(ii.)  if  the  workman  does  not  leave  any  such  dependants, 
but  leaves  any  dependants  in  part  dependent  upon 
his  earnings,  such  sum,  not  exceeding  in  any  case 
the  amount  payable  under  the  foregoing  pro- 
visions, as  may  be  agreed  upon,  or,  in  default  of 
agreement,  may  be  determined,  on  arbitration 
under  this  Act,  to  be  reasonable  and  proportion- 
ate to  the  injury  to  the  said  dependants ;  and 
(iii.)  if  he  leaves  no  dependants,  the  reasonable  expenses 
of  his  medical  attendance  and  burial,  not  exceed- 
ing ten  pounds ; 
(b)  where  total  or  partial  incapacity  for  work  results 
from  the  injury,  a  weekly  payment  during  the 
incapacity  not  exceeding  fifty  per  cent,  of  his 
average  weekly  earnings  during  the   previous 
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twelve  months,  if  he  has  been  so  long  employed,  Appndx. 

but  if  not  then  for  any  less  period  during  which       

he  has  been  in  the  employment  of  the  same 
employer,  such  weekly  payment  not  to  exceed 
one  pound : 
Provided  that — 

(a)  if  the  incapacity  lasts  less  than  two  weeks  no  com- 

pensation Bhall  be  payable  in  respect  of  the  first 
week;  and 

(b)  as  respects  the  weekly  payments  during  total  incapa- 

city of  a  workman  who  is  under  twenty-one 
years  of  age  at  the  date  of  the  injury,  and  whose 
average  weekly  earnings  are  less  than  twenty 
shillings,  one  hundred  per  cent,  shall  be  sub- 
stituted for  fifty  per  cent,  of  his  average  weekly 
earnings,  but  the  weekly  payment  shall  in  no 
case  exceed  ten  shillings. 
(2.)  For  the  purposes  of  the  provisions  of  this  schedule 

relating  to  "earnings"  and  "average  weekly  earnings"  of 

a  workman,  the  following  rules  shall  be  observed  : — 

(a)  average  weekly  earnings  shall  be  computed  in  such 
'  manner  as  is  best  calculated  to  give  the  rate  per 

week  at  which  the  workman  was  being  remune- 
rated. Provided  that  where  by  reason  of  the 
shortness  of  the  time  during  which  the  workman 
has  been  in  the  employment  of  his  employer,  or 
the  casual  nature  of  the  employment,  or  the 
terms  of  the  employment,  it  is  impracticable  at 
the  date  of  the  accident  to  compute  the  rate  of 
remuneration,  regard  may  be  had  to  the  average 
weekly  amount  which,  during  the  twelve  months 
previous  to  the  accident,  was  being  earned  by  a 
person  in  the  same  grade  employed  at  the  same 
work  by  the  same  employer,  or,  if  there  is  no 
person  so  employed,  by  a  person  in  the  same 
grade  employed  in  the  same  class  of  employment 
and  in  the  same  district ; 

(b)  where  the  workman  had    entered    into    concurrent 

contracts  of  service  with  two  or  more  employers 
under  which  he  worked  at  one  time  for  one 
such  employer  and  at  another  time  for  another 
such  employer,  his  average  weekly  earnings  shall 
be  computed  as  if  his  earnings  under  all  such 
contracts  were  earnings  in  the  employment  of  the 
employer  for  whom  he  was  working  at  the  time 
of  the  accident ; 

(c)  employment  by  the  same  employer  shall  be  taken  to 

mean  employment  by  the  same  employer  in  the 
grade  in  which  the  workman  was  employed 
at  the  time  of  the  accident,  uninterrupted  by 
absence  from  work  due  to  illness  or  any  other 
unavoidable  cause ; 

(d)  where  the  employer  has  been  accustomed  to  pay  to 

the  workman  a  sum  to  cover  any  special  expenses 
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Appndx.  entailed  on  him  by  the  nature  of  his  employment, 

the  sum  so  paid  shall  not  be  reckoned  as  part  of 

the  earnings. 
(3.)  In  fixing  the  amount  of  the  weekly  payment,  regard 
shall  be  had  to  any  payment,  allowance,  or  benefit  which 
the  workman  may  receive  from  the  employer  during  the 
period  of  his  incapacity,  and  in  the  case  of  partial  incapa- 
city the  weekly  payment  shall  in  no  case  exceed  the  differ- 
ence between  the  amount  of  the  average  weekly  earnings  of 
the  workman  before  the  accident  and  the  average  weekly 
amount  which  he  is  earning  or  is  able  to  earn  in  some  suit- 
able employment  or  business  after  the  accident,  but  shall 
bear  such  relation  to  the  amount  of  that  difference  as  under 
the  circumstances  of  the  case  may  appear  proper. 

(4.)  Where  a  workman  has  given  notice  of  an  accident,  he 
shall,  if  so  required  by  the  employer,  submit  himself  for 
examination  by  a  duly  qualified  medical  practitioner  provided 
and  paid  by  the  employer,  and,  if  he  refuses  to  submit  him- 
self to  such  examination,  or  in  any  way  obstructs  the  same, 
his  right  to  compensation,  and  to  take  or  prosecute  any  pro- 
ceeding under  this  Act  in  relation  to  compensation,  shall  be 
suspended  until  such  examination  has  taken  place. 

(5.)  The  payment  in  the  case  of  death  shall,  unless  other- 
wise ordered  as  hereinafter  provided,  be  paid  into  the  county 
court,  and  any  sum  so  paid  into  court  shall,  subject  to  rules 
of  court  and  the  provisions  of  this  schedule,  be  invested, 
applied,  or  otherwise  dealt  with  by  the  court  in  such  manner 
as  the  court  in  its  discretion  thinks  fit  for  the  benefit  of  the 
persons  entitled  thereto  under  this  Act,  and  the  receipt  of  the 
registrar  of  the  court  shall  be  a  sufficient  discharge  in  respect 
of  the  amount  paid  in : 

Provided  that,  if  so  agreed,  the  payment  in  case  of  death 
shall,  if  the  workman  leaves  no  dependants,  be  made  to  his 
legal  personal  representative,  or,  if  he  has  no  such  representa- 
tive, to  the  person  to  whom  the  expenses  of  medical  attend- 
ance and  burial  are  due. 

(6.)  Rules  of  court  may  provide  for  the  transfer  of  money 
paid  into  court  under  this  Act  from  one  court  to  another, 
whether  or  not  the  court  from  which  it  is  to  be  transferred 
is  in  the  same  part  of  the  United  Kingdom  as  the  court  to 
which  it  is  to  be  transferred. 

(7.)  Where  a  weekly  payment  is  payable  under  this  Act 
to  a  person  under  any  legal  disability,  a  county  court  may, 
on  application  being  made  in  accordance  with  rules  of  court, 
order  that  the  weekly  payment  be  paid  during  the  disability 
into  court,  and  the  provisions  of  this  schedule  with  respect 
to  sums  required  by  this  schedule  to  be  paid  into  court  shall 
apply  to  sums  paid  into  court  in  pursuance  of  any  such 
order. 

(8.)  Any  question  as  to  who  is  a  dependant  shall,  in 
default  of  agreement,  be  settled  by  arbitration  under  this 
Act,  or,  if  not  so  settled  before  payment  into  court  under 
this  schedule,  shall  be  settled  by  the  county  court,  and  the 
amount  payable  to  each  dependant  shall  be  settled  by  arbi- 
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tration  under  this  Act,  or,  if  not  so  settled  before  payment  Appndx. 
into  court  under  this  schedule,  by  the  county  court.  Where 
there  are  both  total  and  partial  dependants  nothing  in  this 
schedule  shall  be  construed  as  preventing  the  compensation 
being  allotted  partly  to  the  total  and  partly  to  the  partial 
dependants. 

(9.)  Where,  on  application  being  made  in  accordance  with 
rules  of  court,  it  appears  to  a  county  court  that,  on  account 
of  neglect  of  children  on  the  part  of  a  widow,  or  on  account 
of  the  variation  of  the  circumstances  of  the  various  depend- 
ants, or  for  any  other  sufficient  cause,  an  order  of  the  court 
or  an  award  as  to  the  apportionment  amongst  the  several 
dependants  of  any  sum  paid  as  compensation,  or  as  to  the 
manner  in  which  any  sum  payable  to  any  such  dependant 
is  to  be  invested,  applied,  or  otherwise  dealt  with,  ought  to 
be  varied,  the  court  may  make  such  order  for  the  variation 
of  the  former  order  or  the  award,  as  in  the  circumstances  of 
the  case  the  court  may  think  just. 

(10.)  Any  sum  which  under  this  schedule  is  ordered  to  be 
invested  may  be  invested  in  whole  or  in  part  in  the  Post 
Office  Savings  Bank  by  the  registrar  of  the  county  court  in 
his  name  as  registrar. 

(11.)  Any  sum  to  be  so  invested  may  be  invested  in  the 
purchase  of  an  annuity  from  the  National  Debt  Com- 
missioners through  the  Post  Office  Savings  Bank,  or  be 
accepted  by  the  Postmaster-General  as  a  deposit  in  the 
name  of  the  registrar  as  such,  and  the  provisions  of  any 
statute  or  regulations  respecting  the  limits  of  deposits  in 
savings  bank,  and  the  declaration  to  be  made  by  a  depositor, 
shall  not  apply  to  such  sums. 

(12.)  No  part  of  any  money  invested  in  the  name  of  the 
registrar  of  any  county  court  in  the  Post  Office  Savings 
Bank  under  this  Act  shall  be  paid  out,  except  upon  authority 
addressed  to  the  Postmaster-General  by  the  Treasury  or, 
subject  to  regulations  of  the  Treasury,  by  the  judge  or 
registrar  of  the  county  court. 

(13.)  Any  person  deriving  any  benefit  from  any  moneys 
invested  in  a  post  office  savings  bank  under  the  provisions 
of  this  Act  may,  nevertheless,  open  an  account  in  a  post 
office  savings  bank  or  in  any  other  savings  bank  in  his  own 
name  without  being  liable  to  any  penalties  imposed  by  any 
statute  or  regulations  in  respect  of  the  opening  of  accounts  in 
two  savings  banks,  or  of  two  accounts  in  the  same  savings  bank. 

(14.)  Any  workman  receiving  weekly  payments  under 
this  Act  shall,  if  so  required  by  the  employer,  from  time  to 
time  submit  himself  for  examination  by  a  duly  qualified 
medical  practitioner  provided  and  paid  by  the  employer. 
If  the  workman  refuses  to  submit  himself  to  such  examina- 
tion, or  in  any  way  obstructs  the  same,  his  right  to  such 
weekly  payments  shall  be  suspended  until  such  examination 
has  taken  place. 

(15.)  A  workman  shall  not  be  required  to  submit  himself 
for  examination  by  a  medical  practitioner  under  para- 
graph (4)  or  paragraph  (14)  of  this  schedule  otherwise  than 

E.L.  2  Z 
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Appndx.  in  accordance  with  regulations  made  by  the  Secretary  of 

State,  or  at  more  frequent  intervals  than  may  be  prescribed 

by  those  regulations. 

Where  a  workman  has  so  submitted  himself  for  examina- 
tion by  a  medical  practitioner,  or  has  been  examined  by  a 
medical  practitioner  selected  by  himself,  and  the  employer 
or  the  workmani  as  the  case  may  be,  has  within  six  days 
after  such  examination  furnished  the  other  with  a  copy  of 
the  report  of  that  practitioner  as  to  the  workman's  condition, 
then,  in  the  event  of  no  agreement  being  come  to  between 
the  employer  and  the  workman  as  to  the  workman's  con- 
dition or  fitness  for  employment,  the  registrar  of  a  county 
court,  on  application  being  made  to  the  court  by  both 
parties,  may,  on  payment  by  the  applicants  of  such  fee  not 
exceeding  one  pound  as  may  be  prescribed,  refer  the  matter 
to  a  medical  referee. 

The  medical  referee  to  whom  the  matter  is  so  referred 
shall,  in  accordance  with  regulations  made  by  the  Secretary 
of  State,  give  a  certificate  as  to  the  condition  of  the  work- 
man and  his  fitness  for  employment,  specifying,  where 
necessary,  the  kind  of  employment  for  which  he  is  fit,  and 
that  certificate  shall  be  conclusive  evidence  as  to  the  matters 
bo  certified. 

Where  no  agreement  can  be  come  to  between  the  employer 
and  the  workman  as  to  whether  or  to  what  extent  the  in- 
capacity of  the  workman  is  due  to  the  accident,  the  pro- 
visions of  this  paragraph  shall,  subject  to  any  regulations 
made  by  the  Secretary  of  State,  apply  as  if  the  question 
were  a  question  as  to  the  condition  of  the  workman. 

If  a  workman,  on  being  required  so  to  do,  refuses  to  sub- 
mit himself  for  examination  by  a  medical  referee  to  whom 
the  matter  has  been  so  referred  as  aforesaid,  or  in  any  way 
obstructs  the  same,  his  right  to  compensation  and  to  take  or 
prosecute  any  proceeding  under  this  Act  in  relation  to  com- 
pensation, or,  in  the  case  of  a  workman  in  receipt  of  a 
weekly  payment,  his  right  to  that  weekly  payment,  Bhall 
be  suspended  until  such  examination  has  taken  place. 

Rules  of  court  may  be  made  for  prescribing  the  manner 
in  which  documents  are  to  be  furnished  or  served  and  appli- 
cations made  under  this  paragraph  and  the  forms  to  be  used 
for  those  purposes  and,  subject  to  the  consent  of  the  Treasury, 
as  to  the  fee  to  be  paid  under  this  paragraph. 

(16.)  Any  weekly  payment  may  be  reviewed  at  the 
request  either  of  the  employer  or  of  the  workman,  and  on 
such  review  may  be  ended,  diminished,  or  increased,  subject 
to  the  maximum  above  provided,  and  the  amount  of  pay- 
ment shall,  in  default  of  agreement,  be  settled  by  arbitration 
under  this  Act : 

Provided  that  where  the  workman  was  at  the  date  of  the 
accident  under  twenty-one  years  of  age  and  the  review  takes 
place  more  than  twelve  months  after  the  accident,  the 
amount  of  the  weekly  payment  may  be  increased  to  any 
amount  not  exceeding  fifty  per  cent,  of  the  weekly  sum 
which  the  workman  would  probably  have  been  earning  at 
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the  date  of  the  review  if  he  had  remained  uninjured,  but  not  Appndx. 
in  any  case  exceeding  one  pound.  

(17.)  Where  any  weekly  payment  has  been  continued  for 
not  less  than  six  months,  the  liability  therefor  may,  on 
application  by  or  on  behalf  of  the  employer,  be  redeemed  by 
the  payment  of  a  lump  sum  of  such  an  amount  as,  where 
the  incapacity  is  permanent,  would,  if  invested  in  the  pur- 
chase of  an  immediate  life  annuity  from  the  National  Debt 
Commissioners  through  the  Post  Office  Savings  Bank,  pur- 
chase an  annuity  for  the  workman  equal  to  seventy-five  per 
cent,  of  the  annual  value  of  the  weekly  payment,  and  as  in 
any  other  case  may  be  settled  by  arbitration  under  this  Act, 
and  such  lump  sum  may  be  ordered  by  the  committee  or 
arbitrator  or  judge  of  the  county  court  to  be  invested 
or  otherwise  applied  for  the  benefit  of  the  person  entitled 
thereto  :  Provided  that  nothing  in  this  paragraph  shall  be 
construed  as  preventing  agreements  being  made  for  the 
redemption  of  a  weekly  payment  by  a  lump  sum. 

(18.)  If  a  workman  receiving  a  weekly  payment  ceases  to 
reside  in  the  United  Kingdom,  he  shall  thereupon  cease  to 
be  entitled  to  receive  any  weekly  payment,  unless  the 
medical  referee  certifies  that  the  incapacity  resulting  from 
the  injury  is  likely  to  be  of  a  permanent  nature.  If  the 
medical  referee  so  certifies,  the  workman  shall  be  entitled  to 
receive  quarterly  the  amount  of  the  weekly  payments 
accruing  due  during  the  preceding  quarter  so  long  as  he 
proves,  in  such  manner  and  at  such  intervals  as  may  be 
prescribed  by  rules  of  court,  his  identity  and  the  continu- 
ance of  the  incapacity  in  respect  of  which  the  weekly 
payment  is  payable. 

(19.)  A  weekly  payment,  or  a  sum  paid  by  way  of 
redemption  thereof,  shall  not  be  capable  of  being  assigned, 
charged,  or  attached,  and  shall  not  pass  to  any  other  person 
by  operation  of  law,  nor  shall  any  claim  be  set  off  against 
the  same. 

(20.)  Where  under  this  Schedule  a  right  to  compensation 
is  suspended  no  compensation  shall  be  payable  in  respect  of 
the  period  of  suspension. 

(21.)  Where  a  scheme  certified  under  this  Act  provides 
for  payment  of  compensation  by  a  friendly  society,  the  pro- 
visions of  the  proviso  to  the  first  sub-section  of  section  eight,  j|9.^60  vict' 
section  sixteen,  and  section  forty-one  of  the  Friendly  Societies 
Act,  1896,  shall  not  apply  to  such  society  in  respect  of  such 
scheme. 

(22.)  In  the  application  of  this  Act  to  Ireland  the  pro-  «& « Vict, 
visions  of  the  County  Officers  and  Courts  (Ireland)  Act,  1877,  "■  68- 
with  respect  to  money  deposited  in  the  Post  Office  Savings 
Bank  unrler  that  Act  shall  apply  to  money  invested  in  the 
Post  Office  Savings  Bank  under  this  Act. 
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Appndx. 

„    "      '  Second  Schedule. 

Sections  1, 
14 

Arbitration,  Etc. 

(1.)  For  the  purpose  of  settling  any  matter  which  under 
this  Act  is  to  be  settled  by  arbitration,  if  any  committee, 
representative  of  an  employer  and  his  workmen,  exists  with 
power  to  settle  matters  under  this  act  in  the  case  of  the 
employer  and  workmen,  the  matter  shall,  unless  either 
party  objects  by  notice  in  writing  sent  to  the  other  party 
before  the  committee  meet  to  eonsider  the  matter,  be  settled 
by  the  arbitration  of  such  committee,  or  be  referred  by  them 
in  their  discretion  to  arbitration  as  hereinafter  provided. 

(2.)  If  either  party  so  objects,  or  there  is  no  such  com- 
mittee, or  the  committee  so  refers  the  matter  or  fails  to 
settle  the  matter  within  six  months  from  the  date  of  the 
claim,  the  matter  shall  be  settled  by  a  single  arbitrator 
agreed  on  by  the  parties,  or  in  the  absence  of  agreement  by 
the  judge  of  the  county  court,  according  to  the  procedure 
prescribed  by  rules  of  court. 

(3.)  In  England  the  matter,  instead  of  being  settled  by 
the  judge  of  the  county  court,  may,  if  the  Lord  Chancellor 
so  authorises,  be  settled  according  to  the  like  procedure,  by 
a  single  arbitrator  appointed  by  that  judge,  and  the  arbitrator 
so  appointed  shall,  for  the  purposes  of  this  Act,  have  all  the 
powers  of  that  judge. 
62  &  53  Vict.  (4.)  The  Arbitration  Act,  1889,  shall  not  apply  to  any 
°'  49-  arbitration  under  this  Act ;  but  a  committee  or  an  arbitrator 

may,  if  they  or  he  think  fit,  submit  any  question  of  law  for 
the  decision  of  the  judge  of  the  county  court,  and  the  de- 
cision of  the  judge  on  any  question  of  law,  either  on  such 
submission,  or  in  any  case  where  he  himself  settles  the 
matter  under  this  Act,  or  where  he  gives  any  decision  or 
makes  any  order  under  this  Act,  shall  be  final,  unless  within 
the  time  and  in  accordance  with  the  conditions  prescribed  by 
rules  of  the  Supreme  Court  either  party  appeals  to  the  Court 
of  Appeal ;  and  the  judge  of  the  county  court,  or  the  arbi- 
trator appointed  by  him,  shall,  for  the  purpose  of  proceedings 
under  this  Act,  have  the  same  powers  of  procuring  the 
attendance  of  witnesses  and  the  production  of  documents 
as  if  the  proceedings  were  an  action  in  the  county  court. 

(5.)  A  judge  of  county  courts  may,  if  he  thinks  fit,  summon 
a  medical  referee  to  sit  with  him  as  an  assessor. 

(6.)  Eules  of  court  may  make  provision  for  the  appearance 
in  any  arbitration  under  this  Act  of  any  party  by  some 
other  person. 

(7.)  The  costs  of  and  incidental  to  the  arbitration  and 
proceedings  connected  therewith  shall  be  in  the  discretion  of 
the  committee,  arbitrator,  or  judge  of  the  county  court,  sub- 
ject as  respects  such  judge  and  an  arbitrator  appointed  by 
him  to  rules  of  court.  The  costs,  whether  before  a  com- 
mittee or  an  arbitrator  or  in  the  county  court,  shall  not 
exceed  the  limit  prescribed  by  rules  of  court,  and  shall  be 
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taxed  in  maimer  prescribed  by  those  rules,  and  such  taxa-  Appndx. 

tion  may  be  resiewed  by  the  judge  of  the  county  court.  

(8.)  In  the  case  of  the  death,  or  refusal  or  inability  to  act, 
of  an  arbitrator,  the  judge  of  the  county  court  may,  on  the 
application  of  any  party,  appoint  a  new  arbitrator. 

(9.)  Where  the  amount  of  compensation  under  this  Act 
has  been  ascertained,  or  any  weekly  payment  varied,  or  any 
other  matter  decided  under  this  Act,  either  by  a  committee 
or  by  an  arbitrator  or  by  agreement,  a  memorandum  thereof 
shall  be  sent,  in  manner  prescribed  by  rules  of  court,  by  the 
committee  or  arbitrator,  or  by  any  party  interested,  to  the 
registrar  of  the  county  court  who  shall,  subject  to  such 
rules,  on  being  satisfied  as  to  its  genuineness,  record  such 
memorandum  in  a  special  register  without  fee,  and  there- 
upon the  memorandum  shall  for  all  purposes  be  enforceable 
as  a  county  court  judgment. 
Provided  that — 

(a)  no  such  memorandum  shall  be  recorded  before 
seven  days  after  the  despatch  by  the  registrar 
of  notice  to  the  parties  interested ;  and 
(6)  where  a  workman  seeks  to  record  a  memorandum 
of  agreement  between  his  employer  and  himself 
for  the  payment  of  compensation  under  this 
Act  and  the  employer,  in  accordance  with  rules 
of  court,  proves  that  the  workman  has  in  fact 
returned  to  work  and  is  earning  the  same  wages 
as  he  did  before  the  accident,  and  objects  to  the 
recording  of  such  memorandum,  the  memorandum 
shall  only  be  recorded,  if  at  all,  on  such  terms  as 
the  judge  of  the  county  court,  under  the  circum- 
stances, may  think  just ;  and 

(c)  the  judge  of  the  county  court  may  at  any  time 

rectify  the  register ;  and 

(d)  where  it  appears  to   the  registrar  of  the  county 

court,  on  any  information  which  he  considers 
sufficient,  that  an  agreement  as  to  the  redemption 
of  a  weekly  payment  by  a  lump  sum,  or  an 
agreement  as  to  the  amount  of  compensation 
payable  to  a  person  under  any  legal  disability, 
or  to  dependants,  ought  not  to  be  registered  by 
reason  of  the  inadequacy  of  the  sum  or  amount, 
or  by  reason  of  the  agreement  having  been 
obtained  by  fraud  or  undue  influence,  or  other 
improper  means,  he  may  refuse  to  record  the 
memorandum  of  the  agreement  sent  to  him  for 
registration,  and  refer  the  matter  to  the  judge 
who  shall,  in  accordance  with  rules  of  court, 
make  such  order  (including  an  order  as  to  any 
sum  already  paid  under  the  agreement)  as 
under  the  circumstances  he  may  think  just ; 
and 
(e)  The  judge  may,  within  six  months  after  a  memo- 
randum of  an  agreement  as  to  the  redemption 
of  a  weekly  payment  by  a  lump  sum,  or  of  au 
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Appndx.  agreement  as  to  the  amount  of  compensation 

payable  to  a  person  under  any  legal  disability, 

or  to  dependants,  has    been    recorded    in    the 

register,  order  that  the  record  be  removed  from 

the  register  on  proof  to  his  satisfaction  that  the 

agreement    was  obtained    by    fraud   or  undue 

influence  or  other  improper  means,  and  may 

make  such  order  (including  an  order  as  to  any 

sum  already  paid  under  the  agreement)  as  under 

the  circumstances  he  may  think  just. 

(10.)  An  agreement  as  to  the  redemption  of  a  weekly 

payment  by  a  lump  sum  if  not  registered  in  accordance 

with  this  Act  shall  not,  nor  shall  the  payment  of  the  sum 

payable  under  the  agreement,  exempt  the  person  by  whom 

the  weekly  payment  is  payable  from  liability  to  continue 

to  make  that  weekly  payment,  and  an  agreement  as  to  the 

amount  of  compensation  to  be  paid  to  a  person  under  a 

legal  disability  or  to  dependants,  if  not  so  registered,  shall 

not,  nor  shall  the  payment  of  the  sum  payable  under  the 

agreement,  exempt  the  person  by  whom  the  compensation 

is   payable  from  liability  to  pay  compensation,  unless,  in 

either  case,  he  proves  that  the  failure  to  register  was  not  due 

to  any  neglect  or  default  on  his  part. 

(11.)  Where  any  matter  under  this  Act  is  to  be  done  in 
a  county  court,  or  by,  to,  or  before  the  judge  or  registrar 
of  a  county  court,  then,  unless  the  contrary  intention 
appear,  the  same  shall,  subject  to  rules  of  court,  be  done 
in,  or  by,  to,  or  before  the  judge  or  registrar  of,  the  county 
court  of  the  district  iu  which  all  the  parties  concerned 
reside,  or  if  they  reside  in  different  districts  the  district 
prescribed  by  rules  of  court,  without  prejudice  to  any 
transfer  in  manner  provided  by  rules  of  court. 

(12.)  The  duty  of  a.  judge  of  county  courts  under  this 
Act,  or  in  England  of  an  arbitrator  appointed  by  him, 
shall,  subject  to  rules  of  court,  be  part  of  the  duties  of 
the  county  court,  and  the  officers  of  the  court  shall  act 
accordingly,  and  rules  of  court  may  be  made  both  for  any 
purpose  for  which  this  Act  authorises  rules  of  court  to  be 
made,  and  also  generally  for  carrying  into  effect  this  Act 
so  far  as  it  affects  the  county  court,  or  an  arbitrator 
appointed  by  the  judge  of  the  county  court,  and  proceedings 
in  the  county  court  or  be  for  any  such  arbitrator,  and  such 
rules  may,  in  England,  be  made  by  the  five  judges  of  county 
courts  appointed  for  the  making  of  rules  under  section  one 
hundred  and  sixty-four  of  the  County  Courts  Act,  1888,  and 
when  allowed  by  the  Lord  Chancellor,  as  provided  by  that 
section,  shall  have  full  effect  without  any  further  consent. 

(13.)  No  court  fee,  except  such  as  may  be  prescribed 
under  paragraph  (15)  of  the  First  Schedule  to  this  Act, 
shall  be  payable  by  any  party  in  respect  of  any  proceedings 
by  or  against  a  workman  under  this  Act  in  the  court  prior 
to  the  award. 

(14.)  Any  sum  awarded  as  compensation  shall,  unless 
paid  into  court  under  this  Act,  be  paid  on  the  receipt  of 
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the  person  •  to  whom  it  is  payable  under  any  agreement  or  Appndx. 

award,  and  the  solicitor  or  agent  of  a  person  claiming  com-      

pensation  under  this  Act  shall  not  be  entitled  to  recover 
from  him  any  costs  in  respect  of  any  proceedings  in  an 
arbitration  under  this  Act,  or  to  claim  a  lien  in  respect  of 
such  costs  on,  or  deduct  such  costs  from,  the  sum  awarded 
or  agreed  as  compensation,  except  such  sum  as  may  be 
awarded  by  the  committee,  the  arbitrator,  or  the  judge  of 
the  county  court,  on  an  application  made  either  by  the 
person  claiming  compensation,  or  by  his  solicitor  or  agent, 
to  determine  the  amount  of  costs  to  be  paid  to  the  solicitor 
or  agent,  such  sum  to  be  awarded  subject  to  taxation  and  to 
the  scale  of  costs  prescribed  by  rules  of  court. 

(15.)  Any  committee,  arbitrator,  or  judge  may,  subject 
to  regulations  made  by  the  Secretary  of  State  and  the 
Treasury,  submit  to  a  medical  referee  for  report  any  matter 
which  seems  material  to  any  question  arising  in  the 
arbitration. 

(16.)  The  Secretary  of  State  may,  by  order,  either 
unconditionally  or  subject  to  such  conditions  or  modifi- 
cations as  he  may  think  fit,  confer  on  any  committee 
representative  of  an  employer  and  his  workmen,  as 
respects  any  matter  in  which  the  committee  act  as  arbi- 
trators, or  which  is  settled  by  agreement  submitted  to  and 
approved  by  the  committee,  all  or  any  of  the  powers  con- 
ferred by  this  Act  exclusively  on  county  courts  or  judges 
of  county  courts,  and  may  by  the  order  provide  how  and 
to  whom  the  compensation  money  is  to  be  paid  in  cases 
where,  but  for  the  order,  the  money  would  be  required  to 
be  paid  into  court,  and  the  order  may  exclude  from  the 
operation  of  provisoes  (d)  and  (e)  of  paragraph  (9)  of  this 
Schedule  agreements  submitted  to  and  approved  by  the 
committee,  and  may  contain  such  incidental,  consequential, 
or  supplemental  provisions  as  may  appear  to  the  Secretary 
of  State  to  be  necessary  or  proper  for  the  purposes  of  the 
order. 

(17.)  In  the  application  of  this  Schedule  to  Scotland — 
(a.)  "  County  court  judgment "  as  used  in  paragraph  (9) 
of  this  Schedule  means  a  recorded  decree 
arbitral : 
(b.)  Any  application  to  the  sheriff  as  arbitrator  shall 
be  heard,  tried,  and  determined  summarily  in 
the  manner  provided  by  section  fifty-two  of 
the  Sheriff  Courts  (Scotland)  Act,  1876,  save  f  **ovict- 
only  that  parties  may  be  represented  by  any 
person  authorised  in  writing  to  appear  for 
them  and  subject  to  the  declaration  that  it 
shall  be  competent  to  either  party  within  the 
time  and  in  accordance  with  the  conditions 
prescribed  by  act  of  sederunt  to  require  the 
sheriff  to  state  a  case  on  any  question  of  law 
determined  by  him,  and  his  decision  thereon  in 
such  case  may  be  submitted  to  either  division 
of  the  Court   of  Session,  who  may  hear  and 
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Appndx.  determine  the  same  and  remit  to   the  sheriff 
with  instruction  as  to  the  judgment  to  be  pro- 
nounced, and  an  appeal  shall  lie  from  either  of 
such  divisions  to  the  House  of  Lords  : 
(c.)  Paragraphs  (3),  (4),  and  (8)  shall  not  apply. 
(18.)  In  the  application  of  this  Schedule  to  Ireland  the 
expression  "judge  of  the  county  court"  shall  include  the 
recorder  of  any  city  or  town,  and  an  appeal  shall  lie  from 
the  Court  of  Appeal  to  the  House  of  Lords. 


Section  8. 


THIRD  SCHEDULE. 


Description  of  Disease. 


Description  of  Process. 


Anthrax 

Lead  poisoning  or  its  sequelae 

Mercury  poisoning  or  its  sequelae 

Phosphorus    poisoning    or    its 
sequelae. 

Arsenic  poisoning  or  its  sequelae 
Ankylostomiasis        - 


Handling  of  wool,  hair,  bristles,  hides, 

and  skins. 
Any  process  involving  the  use  of  lead 

or  its  preparations  or  compounds. 
Any  process  involving  the    use    of 

mercury   or    its    preparations    or 

compounds. 
Any   process   involving   the   use    of 

phosphorus  or  its  preparations  or 

compounds. 
Any  process    involving   the   use  of 

arsenic  or  its  preparation  or  com- 
pounds. 
Mining. 


Where  regulations  or  special  rules  made  under  any  Act  of  Parliament 
for  the  protection  of  persons  employed  in  any  industry  against  the  risk 
of  contracting  lead  poisoning  require  some  or  all  of  the  persons 
employed  in  certain  processes  specified  in  the  regulations  or  special 
rules  to  he  periodically  examined  by  a  certifying  or  other  surgeon,  then, 
in  the  application  of  this  Schedule  to  that  industry,  the  expression 
"  process  "  shall,  unless  the  Secretary  of  State  otherwise  directs,  include 
only  the  process  so  specified. 

For  additional  diseases  brought  under  the  Act  by  orders  of  the 
Secretary  of  State,  see  Appendix  Q. 
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APPENDIX  N. 
STATUTORY  EULES  AND  ORDERS,  1907,  1908,  AND  1909. 


The  Workmen's  Compensation  Rules,  1907,  as  amended  by  Rules 
of  Mabch  14th,  1908 ;  Rules  op  November  24th,  1908 ;  and 
Rules  of  May  19th,  1909(6). 

Explanatory  Memorandum. 

These  Rules  have  been  made  under  paragraph  12  of  the  Second 
Schedule  to  the  Workmen's  Compensation  Act,  1906. 

They  are  based  on  the  Rules  under  the  Acts  of  1897  and  1900,  as 
the  new  Act  follows  the  lines  of  those  Acts  so  far  as  proceedings 
for  settling  compensation  are  concerned ;  but  numerous  additions  and 
alterations  are  rendered  necessary  by  the  additions  to  and  alterations 
in  the  law  made  by  Act  of  1906. 


Rules  1-9  follow  Rules  1  to  10  of  the  former  rules ;  but  Rule  8  is 
altered  so  as  to  provide,  in  accordance  with  the  decision  in  Field 
v.  Longden,  [1902]  1  K.  B.  47,  that  arbitration  shall  not  be 
requested  unless  a  question  has  arisen,  and  that  the  question  shall 
be  stated  in  the  request. 

Rule  10  reproduces  Rule  1  of  November,  1900,  as  to  applications  by 
employers  for  arbitration. 

Rules  11,  12  follow  Rules  11  and  12. 

Rules  13-15  reproduce  Rules  13  to  15,  but  it  is  provided  that  service 
shall  be  effected  20  days  before  the  hearing,  so  as  to  allow  sufficient 
time  for  proceedings  between  service  and  hearing,  especially  third 
party  proceedings. 

Rule  15,  paragraph  6.  It  was  held  in  Rex  v.  Owen,  [1902]  2  K.  B. 
436,  that  where  an  accident  occurs  in  England,  but  the  employer 
resides  in  Scotland  or  Ireland,  proceedings  may  be  taken  in  the 
County  Court  in  England;  and  in  reply  to  the  argument  that 
there  were  no  provisions  for  service  out  of  the  jurisdiction,  the 
court  held  that  Rule  15  as  to  service  by  registered  post  met  the 
difficulty.  Channell,  J.,  pointed  out  that  this  was  probably  by 
accident,  and  that  the  words  were  not  intended  to  meet  such  a 
case  ;  but  it  was  held  that  they  did  in  fact  meet  it.  Words  are 
now  added  making  the  Rule  applicable  in  express  terms  to  such 
a  case. 

(6)  The  various  rules  made  under  the  Act  by  the  Committee  of  County 
Court  judges,  with  the  sanction  of  the  Lord  Chancellor,  are  all 
incorporated  in  Appendix  N  Supra,  but  the  explanatory  Memorandum 
to  the  Rules  of  1907  remains  as  first  promulgated.  The  explanatory 
Memoranda  issued  with  the  Rules  of  1908  and  1909  are  added. 
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Sides  16-1S  follow  Bales  16  to  18 ;  clause  (<T)  of  paragraph  5  of  Rule 
18  is  altered,  so  as  to  bring  it  into  accordance  with  the  County 
Court.  Rules,  Order  IX.,  Rule  13,  paragraph  4;  and  paragraph  6, 
which  is  new,  is  taken  from  paragraph  5  of  the  same  Rule. 

Utiles  19-26.  The  Rules  as  to  indemnity  have  been  re-cast,  as  the 
Act  provides  that  questions  of  indemnity  between  employers  and 
contractors  shall  be  settled  by  arbitration.  Rules  19  to  23  there- 
fore apply  the  County  Court  Rules  as  to  third  party  procedure  to 
such  cases. 

Where  an  employer  claims  indemnity  from  a  third  party  who  is 
not  a  contractor  with  him,  the  Act  provides  that  the  question  shall  be 
settled  by  action,  or,  by  consent  of  the  parties,  by  arbitration ;  and 
Rule  24  accordingly  provides  for  the  third  party  being  brought  in,  so 
as  to  be  bound  by  the  result  of  the  arbitration  as  between  the  work- 
man and  the  employer,  but.  not  as  to  his  liability  to  indemnify  the 
employer,  unless  the  parties  consent  to  have  that  question  settled  by 
arbitration. 

Utile  25  provides  for  third  party  procedure  where  the  employer  applies 
for  arbitration. 

Ride  26  reproduces  Rule  23  as  to  claims  to  indemnity  by  one  respon- 
dent against  another.  It  was  held  in  Appleby  v.  Borselet/  Co. 
68  L.  J.  Q.  B.  S94,  that  where  a  respondent  intends  to  claim 
indemnity  from  another  respondent  he  must  give  notice  as  pro- 
vided by  Rule  19.  The  word  "  shall  *  is  accordingly  substituted 
for  "  may  "  in  paragraph  1  of  Rule  26. 

Paragraph  2  of  the  old  Rule  23  is  omitted,  as  it  does  not.  necessarily 
follow  that  a  sub-contractor  who  is  liable  to  pay  compensation  is  also 
liable  to  indemnify  the  principal ;  the  accident  may  have  been  caused 
under  circumstances  giving  him  a  claim  to  be  indemnified  by  the 
principal. 

Bute  27  follows  Rule  24. 

Hide  25  of  the  old  Rules  is  transposed,  so  as  to  pat  all  the  provisions 
as  to  medical  referees  together. 

Rules  2S-32  reproduce  Rules  26  to  30. 

The  last  paragraph  of  Rule  29  is  altered,  as  the  new  Act  provides 
that  the  judge  of  the  County  Court,  and  not  the  High  Court  as  in  the 
Act  of  1897,  shall  appoint  a  new  arbitrator  in  case  of  death,  etc 

Rule  31  of  the  old  Rules  has  been  omitted  as  unnecessary. 

Rule  33  reproduces  Rule  32. 

Rules  33,  34,  and  34a.,  of  the  old  Rules,  as  to  costs,  have  been 
transposed. 

Ride  34  reproduces  Rule  35,  but  provides  that  'the  judge  shall  take  a 
note  of  any  point  of  law,  without  being  requested  to  do  so,  as  the 
Court  of  Appeal  have  experienced  difficulties  in  ascertaining  what 
has  actually  been  decided  in  cases  in  which  notes  have  not  been 
taken. 

Rides  36,  37  of  the  old  Rules,  as  to  appeals,  have  been  transposed. 
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Bale  35  deals  with  proceedings  against  insurers,  as  to  which  the  new 
Act  make  provisions  differing  from  those  in  the  Act  of  1897. 
Section  5  of  the  Act  provides  that  the  rights  of  a  bankrupt 
employer  against  insurers  in  respect  of  his  liability  to  a  workman 
shall  vest  in  the  workman,  and  that  the  insurers  shall  have  the 
same  rights  and  be  subject  to  the  same  liabilities  as  the  employer, 
but  only  to  the  extent  of  their  liability  to  the  employer. 

Paragraph  2  provides  for  examination  of  a  bankrupt  employer  as  to 
his  contracts  with  insurers,  reproducing  Eule  58  of  the  old  Eules. 

Rule  36  makes  special  provisions  as  to  masters,  seamen,  apprentices, 
and  pilots,  who  are  brought  within  the  Act  by  section  7.  It  also 
provides  for  the  name  in  which  the  owners  of  a  ship  may  be  sued, 
and  for  the  service  of  documents. 

Rule  37  provides  for  the  detention  of  foreign  ships  under  section  11. 
This  clause  is  a  repetition,  as  to  cases  of  compensation  under  the 
Act,  of  the  Shipowners'  Negligence  (Remedies)  Act,  1905  (5  Edw. 
VII.  c.  10),  which  applies  to  cases  of  injuries  caused  by  negligence. 
It  is  therefore  provided  that  applications  shall  he  made  under  the 
Eules  under  that  Act. 

No  such  Eules  have  yet  been  made,  and  pending  the  issue  thereof 
Eule  37  provides  how  applications  shall  he  made ;  providing  that  an 
application  may  be  made,  as  enacted  in  section  11,  to  any  court ;  that 
the  judge  may  require  an  undertaking  as  to  damages  before  granting 
an  application  ;  and  that,  while  an  application  may  be  made  ex  parte, 
the  applicant  shall  where  practicable  give  notice  to  the  agent  or 
solicitor  of  the  owners  of  the  ship,  and  that  the,  judge  may  accept  a 
solicitor's  undertaking  to  give  security  instead  of  making  an  order  for 
detention ;  such  undertaking  to  be  enforceable  by  attachment,  as  in 
Admiralty  actions. 

Rule  38.  The  Shipowners'  Negligence  (Bemedies)  Act,  1905,  enables 
an  employer  who  has  paid  compensation  or  has  had  a  claim  made 
on  him  under  the  Workmen's  Compensation  Act,  and  who  claims 
to  be  indemnified  by  the  owners  of  a  foreign  ship,  to  obtain  an 
order  of  detention  under  that  Act.  The  Workmen's  Compensation 
Act  does  not  contain  a  corresponding  provision ;  but  Eule  38 
provides  for  applications  for  such  orders. 

Rule  39  contains  special  provisions  as  to  proceedings  in  case  of  injuries 
caused  by  industrial  diseases. 

Rule  40  is  framed  on  the  view  that  paragraph  8  of  schedule  2  to  the 
Act  applies  to  the  appointment  of  an  arbitrator  by  the  judge  on 
the  death,  etc.,  of  an  arbitrator  agreed  on  by  the  parties.  It  is 
taken  from  a  former  County  Court  Eule  as  to  the  appointment  of 
arbitrators  under  the  Agricultural  Holdings  Act. 

Rules  41-48  are  founded  on  the  old  Eules  38  to  45  as  to  the  record  of 
agreements  and  awards  in  the  County  Court  register ;  but  they 
are  considerably  altered  in  detail,  in  consequence  of  the  new  pro- 
visions contained  in  paragraph  9  of  the  second  schedule  to  the  Act 
as  to  notice  to  the  parties  interested  before  a  memorandum  is 
recorded,  and  objections  by  employers  to  the  recording  of  agree- 
ments where  injured  workmen  have  returned  to  work. 
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Rule  49  regulates  the  procedure  where  the  registrar  refers  a  memorandum 
of  an  agreement  to  the  judge  under  paragraph  9  of  the  second 
schedule,  and  provides  that  the  registrar  may  make  inquiries  as  to 
whether  agreements  presented  for  registration  are  such  as  should 
be  recorded. 

Rule  50  regulates  the  procedure  for  the  removal  of  an  agreement  from 
the  register  under  paragraph  9  of  the  second  schedule. 

Rules  46,  47  of  the  old  Eules,  as  to  costs  of  solicitors  or  agents,  have 
been  transposed. 

Rule  51  reproduces  the  old  Eule  48. 

Rule  52  provides  for  the  summoning  of  medical  referees  as  assessors 
under  paragraph  5  of  the  second  schedule.  It  is  based  on  the 
County  Court  Eules  as  to  summoning  assessors  in  ordinary  actions. 

Rule  53  reproduces  the  old  Eule  25  as  to  references  to  medical 
referees. 

Rule  54  deals  with  references  to  medical  referees  under  paragraph  15 
of  the  first  schedule. 

Rules  49,  49a,  49b  of  the  existing  Eules  are  transposed. 

Rule  55  regulates  applications  for  suspension  of  the  right  to  compensa- 
tion, or  to  take  proceedings,  where  a  workman  refuses  to  submit 
to  examination.    It  is  based  on  Eule  50  of  the  old  Eules. 

Rules  51-58  of  the  old  Eules  are  omitted,  the  provisions  as  to  insurers 
having  been  altered  by  the  new  Act. 

Rule  56  deals  with  payment  into  court  and  investment,  etc.,  of  money 
payable  in  case  of  death  under  paragraph  5  of  schedule  1.  It  is 
based  on  the  old  Eule  59.  Paragraph  10  provides  for  the  payment 
of  weekly  or  other  periodical  payments  by  post ;  it  is  based  on  the 
County  Court  Eules,  Order  IX.,  Eule  22. 

Rule  57  deals  with  payment  of  weekly  sums  payable  to  persons  under 
disability  into  court  under  paragraph  7  of  schedule  1. 

Rule  58  regulates  the  procedure  on  applications  for  the  variation  of 
orders  under  paragraph  9  of  schedule  1. 

Rule  59  deals  with  the  investment  and  application  of  liinip  sums 
payable  in  redemption  of  weekly  payments  under  paragraph  17  of 
schedule  1. 

Rule  60  deals  with  the  subject  of  weekly  payments  to  workmen  who 
cease  to  reside  in  the  United  Kingdom.  The  original  proposal  in 
the  Bill  was  that  such  workmen  should,  if  the  incapacity  was 
permanent,  receive  a  lump  sum ;  but  it  is  now  provided  that  they 
shall  be  entitled  to  their  weekly  payments,  on  proof  of  identity 
and  continuance  of  disability,  in  accordance  with  rules  of  court. 
The  Eule,  therefore,  provides  how  a  certificate  of  incapacity  is  to 
be  obtained  from  a  medical  referee  -T  and  then  provides  that  a  copy 
of  the  certificate,  and  a  certificate  of  identity,  shall  be  given  to 
the  workman,  and  that  he  shall  forward  every  three  months  to  the 
registrar  certificates  of  continuance  of  incapacity  and  of  identity, 
verified  by  declaration  before  a  person  authorised  to  administer 
oaths  in  the  place  where  the  workman  resides, 
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Rules  61-64  deal  with  costs,  and  reproduce  33,  34,  and  34a  of  the  old 
Rules. 

Rules  65,  66  reproduce  Rules  46  and  47  as  to  the  costs  of  solicitors  or 
agents  acting  for  parties  claiming  compensation. 

Rules  67-69  reproduce  Rules  49,  49a,  and  49b  as  to  proceedings  for 
the  enforcement  of  awards  by  execution,  judgment  summons,  or 
otherwise ;  and  contain  special  provisions  applicable  to  the  case  of 
partners. 

Rule  70  is  new. 

Paragraph  1  is  in  accordance  with  the  decision  in  Mountain  v. 
Parr,  [1899]  1  Q.  B.  805,  that  a  new  trial  cannot  be  granted  in  an 
arbitration. 

But  there  ought  to  be  power,  where  an  award  or  order  has  been 
obtained  by  fraud  or  improper  means,  or  a  person  who  is  not  really  a 
dependant  has  been  awarded  compensation,  or  a  person  who  is  a 
dependant  has  been  excluded,  to  re-open  the  matter ;  and  as  paragraph 
9  of  the  second  schedule  gives  such  power  where  an  agreement  has 
been  improperly  obtained,  while  section  11  of  the  Arbitration  Act  of 
1889  gives  the  High  Court  power  to  set  aside  an  award  improperly 
obtained,  paragraph  2  of  Rule  70  gives  a  like  power  to  the  judge  to  set 
aside  an  award  obtained  by  fraud  or  improper  means ;  paragraph  3 
providing  how  application  shall  be  made,  while  paragraph  4  limits  the 
time  for  application,  the  time  being  taken  from  schedule  2,  paragraph 
9  (e),  and  section  2  (1)  (b)  of  the  Act. 

Rules  71,  72  reproduce  Rules  36  and  37  as  to  appeals. 

Rule  73  prescribes  the  courts  in  which  proceedings  may  be  taken,  in 
accordance  with  paragraph  1 1  of  schedule  2. 

Rules  74,  75  correspond  with  the  existing  Rules  60  and  61. 

Rule  76  provides  for  the  transfer  of  money  from  one  court  to  another, 
under  paragraph  6  of  the  first  schedule  or  otherwise. 

Rules  77,  78  reproduce  Rules  62  and  63. 

Rule  79  provides  who  shall  be  made  a  party  as  representing  the  Crown 
in  cases  arising  out  of  accidents  to  workmen  in  the  service  of  the 
Crown ;  and  for  the  service  of  documents  in  such  cases. 

Rules  80,  81  reproduce  Rules  64  and  65. 

Rule  82  provides  that  references  to  medical  referees  shall  be  made  in 
accordance  with  regulations  made  by  the  Secretary  of  State  and 
the  Treasury;  that  such  regulations  shall  have  effect  as  rules  of 
court ;  that  registrars  shall  act  in  accordance  with  any  regulations 
so  made  requiring  references  under  paragraph  (/)  of  sub-section  1 
of  section  8  to  be  made  through  the  county  court ;  and  that  the 
registrar  shall  keep  and  forward  records  of  references  to  medical 
referees  in  accordance  with  such  regulations. 

Rules  83,  84  reproduce  Rules  66  and  67. 

The  forms  have  been  revised  and  re-arranged,  and  many  new  ones 
added  :  the  principal  points  to  be  noted  are — 
(1)  that  the  forms  of  request  are  altered,  and  require  the  questions 
which  have  arisen  to  be  stated :  and 
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(2)  that  the  form  of  award  in  case  of  death  provides  that  the  judge, 
may  order  sums  apportioned  to  a  widow  to  be  invested  and 
paid  out  to  her  in  weekly  or  other  periodical  psiyments,  as 
contemplated  by  paragraphs  5  and  9  of.  the  First  Schedule, 
instead  of  being  paid  to  her  in  a  lump  sum  ;  and  the  form 
reserves  liberty  to  apply  as  to  sums  allotted  to  dependants,  as 
it  may  often  be  desirable  to  vary  the  original  award,  as 
contemplated  by  paragraph  9  of  the  First  Schedule. 

The  forms  also  leave  space  for  the  introduction  of  recitals  as  to  the 
findings  on  which  the  award  proceeds. 

June,  1907. 


THE  WORKMEN'S  COMPENSATION  RULES,  1908. 

Dated  March  Uth,  1908. 

Explanatory  Memorandum. 

Rule  1  provides  what  costs  may  be  allowed  against  an  employer  who 
pays  an  agreed  amount  of  compensation  into  court  in  an  arbitra- 
tion under  Rule  5. 

Bute  2  amends  Rule  39  as  to  industrial  diseases,  as  orders  have  been 
made  by  the  Secretary  of  State  under  sub-section  6  of  section  8, 
extending  that  section  to  other  diseases  than  those  mentioned 
therein  and  in  the  third  schedule  to  the  Act. 

Rule  4  amends  and  re-enacts  Rule  56,  as  to  payment  into  court  in  case 
of  death.  The  amendments  are  intended  to  meet  what  will 
probably  be  the  most  common  case  under  the  Act,  viz.  that  of  a 
fatal  accident  to  a  workman  who  leaves  a  widow  and  infant 
children,  where  the  employer  admits  liability  and  is  willing  to 
pay  the  full  amount  of  compensation,  but  no  valid  agreement 
can  be  come  to  because  of  the  legal  disability  of  the  children. 
Many  such  cases  have  already  occurred,  and  it  has  been  pointed  out 

that  the  Rules  and  forms  do  not  provide  for  payment  into  court  and 

application  for  investment,  etc.,  in  such  cases. 

Rule  56  has  therefore  been  revised  with  a  view  to  supplying  the 
deficiency ;  it  prescribes  the  court  into  which  payment  is  to  be 
made,  and  a  form  to  be  used  for  payment  into  court,  and  pre- 
scribes forms  of  application  for  investment,  etc.,  and  the  procedure 
on  such  applications.  It  also  provides  for  notice  of  payment  into 
court  being  given  by  the  registrar,  as  there  is  no  means  of  com- 
pelling the  employers  to  give  notice  as  prescribed  by  the  rule, 
and  they  often  omit  or  delay  to  do  so ;  and  it  limits  the  liability 
of  employers  as  to  costs. 

Rule  5  brings  Rule  60  and  the  formB  into  conformity  with  paragraph 
18  of  the  first  schedule  to  the  Act,  and  with  the  form  of  certifi- 
cate prescribed  by  the  Secretary  of  State,  which  do  not  require 
the  certificate  of  the  medical  referee  to  state  whether  the  disable- 
ment is  total  or  partial ;  and  makes  further  provision,  in  accord- 
ance with  suggestions  by  the  Secretary  of  State,  as  to  application 
for  certificates. 
March,  1908. 
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THE   WORKMEN'S  COMPENSATION  RULES,  1908   (No.  2). 

Dated  November  2ith,  1908. 

Explanatory  Memorandum. 

Rule  1.  The  additions  are  intended  to  make  it  clear  that  Rule  33,  as 
to  the  appearance  of  parties  to  arbitrations,  applies  to  all  arbitra- 
tions under  the  Act,  and  further  provide  that  dependants  of  a 
deceased  workman  may  be  represented  by  an  officer  of  a  society 
with  which  the  workman  was  connected. 

Rules  2  and  4  are  intended  to  meet  a  difficulty  which  is  experienced  by 
registrars  to  whom  agreements  are  forwarded  for  registration 
under  Schedule  2,  paragraph  9,  in  obtaining  information  to  enable 
them  to  judge  whether  such  agreements  may  properly  be  recorded ; 
and  they  -provide  that  the  memorandum  of  an  agreement  shall 
contain  such  information.  For  this  purpose  Rule  2  provides  that 
the  memorandum  shall  state,  in  the  case  of  a  workman,  his  average 
weekly  earnings  and  his  condition  as  to  capacity  for  work,  and  in 
the  case  of  a  deceased  workman,  his  average  weekly  earnings  and 
particulars  as  to  his  dependants,  so  that  the  registrar  may  be  able 
to  form  an  opinion  as  to  whether  a  lump  sum  agreed  to  be  paid 
in  redemption  of  a  weekly  payment,  or  the  amount  of  compensa- 
tion agreed  to  be  paid  to  dependants,  is  adequate  or  not. 

Rule  4  amends  Rule  49  by  providing  that  it  shall  be  the  duty  of  the 
parties  to  an  agreement  to  furnish  such  information  as  may  be 
required  by  the  registrar ;  and  providing  that  where  a  reference  to 
the  judge  is  rendered  necessary  by  the  refusal  or  neglect  of  any 
party  to  furnish  information  reasonably  required  by  the  registrar, 
such  party  may  be  ordered  to  pay  the  costs  of  an  inquiry  by  the 
judge. 

A  form  of  inquiry  which  is  in  use  in  some  courts  is  hereto  annexed. 
It  has  been  found  to  be  of  use  in  producing  the  necessary  information. 


Memorandum. 
To 


Prom 

The  Registrar, 

County  Court, 
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The  Workmen's  Compensation  Act,  1906. 

The  registrar  will  be  obliged  by  your  informing  him,  either  by  letter 
or  at  a  personal  interview  here,  the  nature  of  the  accident,  the  duration 
of  the  total  or  partial  incapacity  for  work,  and  any  facts  you  may 
desire  to  bring  to  his  notice  as  to  the  circumstances  leading  to  the 
agreement  as  to  the  amount  of  the  compensation. 
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Rule  3  is  intended  to  secure  uniformity  of  practice.  Some  registrars 
require  the  original  agreement  to  be  produced  when  a  memorandum 
is  filed,  and  claim  to  retain  it,  a  practice  to  which  insurance 
companies  object,  as  the  original  agreements  are  often  required  as 
vouchers  for  payment  or  for  purposes  of  audit ;  and  a  question  has 
also  arisen  as  to  whether  a  memorandum  of  agreement  may  be 
lodged  by  insurers. 

The  Act  only  requires  a  memorandum  if  an  agreement,  and  not  the 
original  agreement,  to  be  recorded,  though  no  doubt  the  original  agree- 
ment, which  is  the  best  evidence,  may  be  filed.  The  rule  provides 
that  where  a  memorandum  is  filed,  the  registrar  may  require  the 
original  to  be  produced,  to  satisfy  himself  that  it  has  bjen  duly 
executed ;  but  that  where  a  memorandum  is  filed,  the  registrar  shall 
not  be  entitled  to  retain  the  original  agreement.  It  further  provides 
that  memoranda  of  agreements,  which  are  generally  entered  into  by 
insurers  on  behalf  of  the  employers,  may  be  filed  by  insurers  on  behalf 
of  the  parties  interested. 

Rule  4.     See  note  to  Rule  2. 

Rule  5  is  introduced  to  enable  applications  under  Rule  58  for  the 
variation  of  orders  to  be  made  on  behalf  of  infant  dependants  by 
next  friends  in  cases  where  the  interests  of  the  mother  and  the 
infants  may  be  conflicting. 

Rule  6.  Cases  arising  under  the  Act  of  1906  often  resolve  themselves 
into  questions  of  medical  evidence  as  to  the  condition  of  the 
injured  workman ;  and  where  there  is  any  dispute  as  to  his  con- 
dition expert  witnesses  are  habitually  called.  There  is  no  power 
under  the  Rules  to  allow  the  costs  of  advising  on  evidence,  or  fees 
to  experts,  unless  costs  are  allowed  on  Scale  B,  and  many  cases 
occur  in  which  the  court  is  not  disposed  to  allow  costs  on  that 
scale,  but  is  met  by  the  difficulty  that  if  the  costs  of  advice  on 
evidence  and  qualifying  fees  to  a  medical  man  are  not  allowed, 
the  whole  amount  of  compensation  allowed  will  be  swallowed  up 
by  such  costs,  if  they  have  to  be  borne  by  the  workman.  To 
meet  this  difficulty  Rule  6  gives  power  to  allow  such  costs  where 
costs  are  taxed  on  Scale  A,  as  an  alternative  to  allowing  the  whole 
of  the  costs  on  Scale  B. 

Rule  7  applies  Rules  7  and  33  as  to  persons  under  disability  and 
partners,  and  as  to  the  parties  by  whom  parties  to  arbitration  may 
appear,  to  all  proceedings  under  the  Act  and  rules,  those  rules 
being  at  present  limited  to  proceedings  by  way  of  arbitration. 
The  amendment  will  enable  persons  interested  in  infant  children 
to  apply  to  the  court  under  Schedule  I.,  paragraph  9,  for  the 
variation  of  orders  or  awards  as  to  the  apportionment  of  compen- 
sation. 

November,  1908. 
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THE  WORKMEN'S  COMPENSATION    RULES,  1909. 

Explanatory  Memorandum. 

Rule  1. — Rule  18  provides  that  where  an  employer  admits  liability  he 
may,  on  an  application  for  arbitration  by  an  injured  workman,  file 
a  submission  to  an  award  for  a  weekly  payment,  or  on  an  applica- 
tion by  dependants,  pay  money  into  court;  but  no  provision  is 
made  either  for  payment  into  court  on  an  application  for  arbitra- 
tion by  a  workman,  or  for  the  filing  of  a  submission  to  an  award 
or  payment  of  money  into  court  with  a  denial  of  liability. 
Rule  1  now  provides  (a)  that  where  an  employer  admits  liability  in 
the  case  of  a  workman,  he  may  pay  into  court  such  sum  as  he  considers 
sufficient  to  cover  his  liability ;  and  (V)  that  an  employer  may  file  a 
submission  to  an  award  or  pay  money  into  court  with  a  denial  of 
liability. 

Rule  2. — The  forms  of  memoranda  for  registration  under  paragraph  9 

of  Schedule  2  of  the  Act  are  revised,  and  separate  forms  prescribed 

for  cases  of  injury  to  workmen  and  cases  in  which  death  results 

from  the  injury ;  and  also  forms  adapted  to  cases  of  disablement 

or  death  from  industrial  diseases. 

The  question  has  been  raised  whether  the  information  required  to  be 

supplied  by  Rule  41,  paragraph  3  (Rule  2  of  the  Rules  of  1908  (No.  2) ) 

and  Form  36a,  form  part  of  the  memorandum,  so  that  a  party  can 

dispute  the  genuineness  of  the  memorandum  on  the  ground  that  he 

does  not  admit  the  correctness  of  the  information,  and  would  be  estopped 

from  disputing  it  at  a  later  date  if  the  memorandum  were  recorded. 

Form  36a  was  not  intended  to  form  part  of  the  memorandum,  but  was 

prescribed  in  order  to  ensure  that  information  should  be  given  to  the 

registrar  to  enable  him  to  decide  whether  the  memorandum  should  be 

recorded  or  referred  to  the  judge  under   Schedule  2,  paragraph  9, 

proviso  (d),  and  Rule  49 :  and  to  make  this  clear  Rule  41,  paragraph  3, 

and  Form  36a  are  annulled,  and  paragraph  1  of  Rule  49  is  amended  by 

prescribing  that  where  a  memorandum  of  agreement  presented  for 

registration  relates  to  any  matter  referred  to  in  proviso  (d)  to  paragraph 

9  of  the  Second  Schedule,  a  separate  statement  giving  the  information 

prescribed  by  Form  36a  shall  be  sent  to  the  registrar.   This  is  effected 

by  Rule  5. 

Rule  3  annuls  and  re-enacts  Rule  42,  as  amended  by  Rule  3  of  the 
Rules  of  1908  (No.  2),  with  further  amendments. 
Paragraph  1  is  unaltered. 

Paragraph  2,  as  to  the  authentication  of  memoranda  of  agreements, 
is  revised : — 

(a.)  Because  the  Master  of  the  Rolls  in  Rhodes  v.  SootMll  Colliery 
Co.,  Ltd.,  L.R.,  1909, 1  K.B.  191,  at  p.  195,  observed  that 
in  his  opinion  it  was  improper  that  agreements  should  be 
signed  by  solicitors  for  dependants ;  and 
(b.)  To  provide  for  the  authentication  of  memoranda  by  the 
signatures  of  duly  authorised  officials  on  behalf  of  em- 
ployers, or  of  next  friends  on  behalf  of  persons  under 
disability. 
Paragraph  3  is  unaltered. 

E.L.  3  A 
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Paragraph  4  replaces  paragraph  4  (added  in  1908),  which  as  originally 
drawn  would  seem  to  require  an  agreement  in  writing  to  be  produced 
in1  every  case :  whereas  it  has  been  decided  that  a  memorandum  may  be 
recorded  of  a  verbal  or  even  an  implied  agreement. 

Paragraph  5  (added  in  1908)  is  unaltered. 

Paragraph  6  is  in  accordance  with  the  view  taken  by  the  Court  of 
Appeal  in  Rhodes  v.  Soothill  Colliery  Co.,  Ltd.,  L.R.,  1909, 1  K.B.  191, 
which  is  more  fully  referred  to  in  the  notes  to  Rules  7  and  8. 

Mule  4  enables  the  registrar  to  amend  a  memorandum  by  consent,  and 
to  record  it  without  the  necessity  for  an  application  to  the  judge. 

Rule  5.     Bee  note  to  Rule  2  above. 

Rule  6  applies  the  provisions  of  paragraph  5  of  Schedule  1  as  to  payment 
into  court  in  case  of  death  to  cases  in  which  an  agreement  is  made 
for  the  payment  of  a  lump  sum  in  lieu  of  or  for  the  redemption  of 
a  weekly  payment  payable  to  a  person  under  any  legal  disability. 

Rules  7  and  8. — These  rules  are  introduced  in  consequence  of  the 
decision  of  the  Court  of  Appeal  in  Rhodes  v.  Soothill  Colliery  Co., 
Ltd.,  L.R.,  1909, 1  K.B.  191.     The  case  was  as  follows  :—    , 

A  workman  having  been  killed  by  accident,  a  claim  was  made  on 
behalf  of  a  son  and  two  daughters  as  dependants,  one  of  the  daughters 
being  an  infant.  The  compensation  was  agreed  at  £65,  and  an  agree- 
ment was  made  between  solicitors  acting  for  and  on  behalf  of  the 
dependants  (without  naming  them)  and  the  employers.  The  Insurance 
Company  sent  a  cheque  to  the  registrar,  with  a  praecipe  containing  a 
memorandum  of  the  agreement  and  a  request  to  the  registrar  to  record 
it.  The  registrar  took  the  objection  that  an  agreement  ought  not  to  be 
signed  by  a  solicitor  on  behalf  of  the  dependants.  The  employers' 
solicitors  then  paid  the  money  into  court  under  paragraph  4  of 
Rule  56a,  on  a  praecipe  in  accordance  with  Form  53a,  stating  that  no 
valid  agreement  could  be  come  to  by  reason  of  the  disability  of  one  of 
the  dependants.  The  solicitors  of  the  dependants-then  applied  to  the 
judge  to  apportion  the  amount,  but  he  required  the  employers  ■  to  be 
represented.  The  solicitors  accordingly  filed  a  request  for  arbitration, 
adding  another  alleged  dependant,  and  claiming  £156.  The  employers 
set  up  the  agreement  as  an  answer,  and  pleaded  that  they  were  not 
necessary  parties.  The  judge  held  that  paragraph  4  of  Rule  56a  did 
not  apply  where  one  dependant  was  an  infant,  and  the  employers  could 
not  say  that  there  was  no  dispute  as  to  the  amount  of  compensation 
till  the  court,  through  the  registrar  or  judge,  had  approved  of  the 
agreement  as  being  for  the  benefit  of  the  infant,  or  unless  they  had 
paid  into  court  the  maximum  amount  payable  under  the  Act;  he 
therefore  proceeded  with  the  arbitration,  and  awarded  £65  as  compen- 
sation and  apportioned  it  to  the  two  daughters,  and  ordered  the 
employers  to  pay  the  costs. 

On  appeal,  the  Court  of  Appeal  discharged  the  order  as  to  costs. 

The  Master  of  the  Rolls  said  that  though  in  the  case  of  a  person 
under  disability  there  could  be  no  absolute  agreement,  there  might  be, 
according  to  the  familiar  practice  in  Chancery,  a  so-called  conditional 
agreement,  which  was  not  operative  unless  and  until  it  was  approved 
by  the  court  on  behalf  of  the  infants.  An  analogous  procedure  was 
provided  for  under  the  Workmen's  Compensation  Act,  it  being  the 
duty  of  the  registrar  to  look  infa  the  matter  on  behalf  of  the  infants. 
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If  he  did  not  express  dissent,  he  must  be  taken  to  he  satisfied  with  the 
fairness  of  the  agreement,  and  the  only  event  in  which  it  could  be 
reviewed  not  having  happened,  it  became  binding.  All  that  paragraph 
4  of  Rule  56a  meant  was  that  if  there  was  no  dispute  and  no  agreement 
which  the  parties  themselves  could  enter  into,  but  there  was  a  con- 
ditional agreement  which  had  been  approved  by  the  registrar,  then  the 
money  was  to  be  paid  into  court,  and  after  that  the  employer  was  freed 
from  all  responsibility,  and  ought  not  to  be  liable  for  the  costs  of 
appearing  in  a  matter  in  which  he  had  really  no  concern. 

The  first  part  of  this  judgment,  as  to  conditional  agreements,  is 
dealt  with  in  paragraph  6  of  Rule  3. 

As  to  the  second  part,  paragraph  4  of  Rule  56a  was  framed,  as 
appears  from  the  explanatory  memorandum  accompanying  the  amending 
Rules  of  1908,  on  the  view  that  a  binding  agreement  could  not  be 
entered  into  where  persons  under  disability  were  concerned,  and  was 
intended  to  enable  employers  in  such  cases  to  pay  the  amount  they 
admitted  to  be  payable  by  them  into  court  without  any  agreement, 
instead  of  (to  use  an  expression  used  by  the  solicitor  to  one  of  the 
principal  railway  companies  in  writing  on  the  subject)  "  fudging  an 
agreement  with  the  widow." 

The  difficulty  as  to  agreements  felt  at  the  time  when  the  paragraph  was 
framed  has  now  been  removed  by  the  decision  of  the  Court  of  Appeal 
that  conditional  agreements  can  be  submitted  for  registration,  and  will, 
if  recorded,  become  binding ;  Rule  56a  has  therefore  been  revised,  and 
paragraph  4  has  been  omitted,  conditional  agreements  being  provided 
for  by  the  addition  to  Rule  42  made  by  paragraph  6  of  Rule  3  above. 

At  the  same  time,  paragraph  7  of  Rule  56a  has  been  revised,  as  it 
does  not  seem  to  be  in  accordance  with  the  Act.  The  rule  provides 
that  if  all  questions  as  to  the  amount  payable  to  each  dependant  have 
been  settled  by  agreement  before  payment  into  court,  the  sum  paid  into 
court  shall  be  allotted  in  accordance  with  the  agreement ;  whereas  the 
Act  (Schedule  1,  paragraph  8)  provides  that  the  amount  payable  to 
each  dependant  shall  be  settled  by  arbitration,  or  if  not  so  settled 
before  payment  into  court,  by  the  county  court,  thus  apparently 
excluding  the  settlement  of  such  amounts  by  agreement. 

Rule  8  provides  that  where  the  employer  admits  his  liability  to  pay 
compensation,  but  the  amount  payable  has  not  been  ascertained,  he 
may  pay  into  court  the  amount  which  he  admits  to  be  payable  by  him, 
and  so  avoid  the  delay  and  expense  of  arbitration. 

Wfiere  this  is  done,  the  procedure  will  be  as  follows  : — • 

(a)  The  employer  will  pay  into  court  the  amount  which  he  admits 

to  be  payable  by  him. 

(b)  It  will  then  be  the  duty  of  the  registrar  to  make  inquiries  in 

order  to  satisfy  himself  that  the  amount  paid  in  is  adequate. 
If  he  thinks  that  it  is,  notice  of  payment  into- court  will 
be  given  to  the  dependants.  If  he  is  not  satisfied  as  to  the 
adequacy  of  the  amount,  he  will  refer  the  matter  to  the 
judge,  who,  if  he  thinks  the  amount  is  adequate,  will  direct 
notice  of  payment  to  be  given  to  the  dependants,  or  if  he 
thinks  that  further  inquiry  should  be  made,  will  give 
directions  for  such  further  inquiry  in  accordance  with 
Rule  49. 

(c)  Where  notice  of  payment  into  court  is  given  to  the  dependants, 

then,  if  they  are  not  satisfied  with  the  amount  so'  paid,  they 
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will  be  entitled  to  have  the  amount  payable  settled  by 
arbitration. 

(d)  If  they  are  satisfied  with  the  amount  paid  in,  they  will  be  able 

to  apply  to  the  court  in  a  summary  manner  for  the 
apportionment  and  investment,  etc.,  of  the  amount  paid  in. 

(e)  The  employer  will  not  be  liable  to  costs  after  notice  of  the 

payment  into  court,  otherwise  than  on  an  inquiry  into  the 
adequacy  of  the  amount  (Rule  49,  paragraph  8),  or  unless 
the  question  as  to  the  adequacy  of  the  amount  paid  into 
court  is  decided  adversely  to  him  by  arbitration. 


May,  1909. 


THE  WORKMEN'S  COMPENSATION  RULES, 
1907-1909. 

Master  and  Servant. 

Workmen's  Compensation  Act,  1906. 

The  Workmen's  Compensation  Rules,  1907. 

Dated  the  First  Day  op  June,  1907. 

As  amended  by  the  Rules  of  1908  and  1909. 

Former  The  Workmen's  Compensation  Rules,  1898,  the  Work- 

taaSnuiied  men's    Compensation    Rules,    1899,    and    the  Workmen's 

'  Compensation  Rules,  1900,  are  hereby  annulled,  but  shall 

continue  to  apply  to  cases  where  the  accident  happened 

6  Edw.  1,      before  the  commencement  of  the  Workmen's  Compensation 

c.  58.  Act,  1906,  except  so  far  as  the  provisions  of  that  Act  and 

of  these  Rules  relating  to  references  to  medical  referees 

and  proceedings  consequential  thereon  apply  to  those  cases. 

Preliminary. 

Effect,  short       1.  (1.)  The  following  Rules  shall  have  effect  under  the 

mencement    Workmen's    Compensation    Act,    1906    (in    these    Rules 

and  con-    '  referred  to  as   the  Act),  with  reference  to  any  matter  or 

struction       proceeding  for  the  regulation  of  which  Rules  of  Court  may 

6fJMw?8i       ^e  made  under  the  Act,  and  generally  for  carrying  the 

c.  58.  Act  into  effect  so  far  as  it  affects  the  County  Court  or  an 

arbitrator  appointed  by  the  judge  of  the  County  Court, 

and  proceedings  in   the  County  Court  or  before  any  such 

arbitrator. 

(2.)  These  Rules  may  be  cited  as  the  Workmen's  Com- 
pensation Rules.  1907,  and  shall  come  into  operation  on 
the  first  day  of  July  one  thousand  nine  hundred  and  seven  ; 
but  they  shall  not,  except  so  far  as  they  relate  to  references 
to  medical  referees  and  proceedings  consequential  thereon, 
apply  to  any  case  where  the  accident  happened  before  the 
commencement  of  the  Act. 
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(3.)  Expressions  used  in  these  Rules  shall  have  the  same  Appndx. 
meaning  as  the  same  expressions  used  in  the  Act.  

(4.)  The  Interpretation   Act,  1889,  shall  apply  for  the  *%^B"lct- 
purpose  of  the  interpretation  of  these  Rules  as  it   applies 
for    the    purpose    of    the    interpretation    of    an    Act    of 
Parliament. 

(5.)  These  Rules  shall  also  he  read  and  construed  with 
the  County  Court  Rules,  1903,  and  the  County  Court 
Rules  of  subsequent  date  amending  the  same ;  and  any 
Order  and  Rule  referred  to  by  number  in  these  Rules 
shall  mean  the  Order  and  Rule  so  numbered  in  the  County 
Court  Rules,  1903,  or  in  any  County  Court  Rules  of 
subsequent  date,  as  the  case  may  be. 


Parties  to  Arbitration  be/ore  Judge  or  Arbitrator  appointed 
by  Judge. 

2.  (1.)  When  application  is  made  for  the  settlement  by  Parties  to 
the  judge,  or  by  an  arbitrator  appointed  by  the  judge,  of  arbitration, 
any  matter  which  under  the  Act  is  to  be  settled  by  arbitra- 
tion, the  party  making  such  application   shall  be  called 

"  the  applicant " ;  and,  subject  to  these  rules,  all  other 
persons  whose  presence  at  the  arbitration  may  be  necessary 
to  enable  the  judge  or  arbitrator  effectively  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved 
shall  be  made  parties  to  the  application,  and  shall  be  called 
"  the  respondents." 

(2.)  In  any  case  in  which  both  the  principal  as  defined  Order  nr. 
by  the  Act  and  a  contractor  with  him  are  alleged  to  be  Rule  2- 
liable    to   pay  compensation  under    the   Act,   Order  III., 
Rule  2,  as  to  joinder  of  parties,  shall  apply. 

3.  More  persons  than  one  may  be  joined  as  applicants  in  joinder  of 
one  arbitration,  in  any  case  in  which  such  persons  might  applicants, 
be  joined   in  one  action  as    plaintiffs  under   Order  III.,  HaieY."' 
Rule  1;  and  that  Rule,  and  Rules  18  and  19  of  Order  XLI V.,  Order  xliv. 
shall,  with  the  necessary  modifications,  apply  to  any  such  Rules  ls' 19 
arbitration. 

4.  (1.)  An  application  on  behalf  of  the  dependants  of  a  Application 
deceased  workman  for  the  settlement  by  arbitration  of  the  Jy  depen- 
amount  payable  as  compensation  to  such  dependants  may 

be  made  by  the  legal  personal  representative,  if  any,  of 
the  deceased  workman  on  behalf  of  such  dependants,  or 
by  the  dependants  themselves;  and  in  either  case  the 
particulars  to  be  filed  as  hereinafter  mentioned  shall  con- 
tain particulars  as  to  the  dependants  on  whose  behalf  the 
application  is  made. 

(2.)  Provided,  that  if  there  is  any  conflict  of  interest 
between  the  dependants  themselves,  or  if  any  dependants 
neglect  or  refuse  to  join  in  an  application,  the  application 
may  be  made  by  or  on  behalf  of  some  only  of  such  depen- 
dants, the  other  dependants  in  either  case  being  named  as 
respondents. 
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Application 
by  depen- 
dants under 
Act 

Scbed.  1, 
par.  8,  where 
amount  of 
compensa- 
tion agreed 
or  ascer- 
tained. 


Appndx.      (3.)  In  the  construction  of  this  Rule  the  term  "depen- 

dants  "  shall  include  persons  who  claim  or  may  be  entitled 

to  claim  to  be  dependants,  but  as  to  whose  claim  to, rank 
as  dependants  any  question  arises. 

5.  (1.)  In  any  case  in  which  the  amount  payable  as 
compensation  to  the  dependants  of  a  deceased  workman 
has  been  agreed  upon  or  ascertained,  but  any  question 
arises  as  to  who  are  dependants,  or  as  to  the  amount  pay- 
able to  each  dependant,  an  application  for  the  settlement 
of  such  question  by  arbitration  may  be  made  either  by 
the  legal  personal  representative,  if  any,  of  the  deceased 
workman  on  behalf  of  the  dependants  or  any  of  them,  or 
by  such  dependants  or  any  of  them,  against  the  other 
dependants,  and  the  persons  claiming  or  who  may  be 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  to 
rank  as  such  a  question  arises ;  or  such  application  may  be 
made  by  the  persons  claiming  to  be  dependants,  but  as  to 
whose  claim  to  rank  as  such  a  question  arises,  or  any  of 
them,  against  the  legal  personal  representative,  if  any,  of  the 
deceased  workman;  and  the  dependants,  and  such  of  the 
persons  claiming  or  who  may  be  entitled  to  claim  to  be 
dependants  as  are  not  applicants. 

(2.)  In  any  such  case,  if  the  employer  has  paid  the  agreed 
or  ascertained  amount  of  compensation,  it  shall  not  be 
necessary  to  make  him  a  respondent,  but  if  such  compensa- 
tion or  any  part  thereof  is  still  in  his  hands  he  shall  be 
made  a  respondent. 

(3.)  The  employer,  if  made  a  respondent,  may  pay  the 
amount  of  compensation  in  his  hands  into  court,  to  be 
dealt  with  as  the  judge  or  arbitrator  shall  direct,  and 
thereupon  further  proceedings  against  him  shall  be  stayed. 

(4.)  The  registrar  shall  within  twenty-four  hours  from  the 
time  of  payment  made  pursuant  to  the  last  preceding  para- 
graph send  notice  thereof  to  the  applicant  and  to  the  other 
respondents  (if  any),  and  the  employer  shall  not  be  liable  to 
any  costs  otherwise  than  in  accordance  with  paragraph  5  (c)  of 
Rule  18. 

6. — (\.)  An  application  for  the  settlement  by  arbitration 
of  the  sum  payable  in  respect  of  medical  attendance  on  and 
the  burial  of  a  deceased  workman  who  leaves  no  dependants 
shall  be  made  by  the  legal  personal  representative,  if  any, 
of  the  deceased  workman.  If  there  is  no  such  legal 
personal  representative,  the  application  may  be  made  by 
any  person  to  whom  any  such  expenses  are  due.  In  the 
latter  case  any  other  person  known  to  the  applicant  as  a 
person  to  whom  any  such  expenses  are  due  shall  be  joined 
in  the  application  either  as  applicant  or  respondent. 

(2.)  In  any  case  in  which  application  is  made  for  the 
settlement  by  arbitration  of  such  amount,  the  amount 
awarded,  if  insufficient  for  the  payment  of  such  expenses  in 
full,  shall  be  apportioned  between  the  persons  to  whom 
such  expenses  are  due  in  such  manner  as  the  judge  or 
arbitrator  shall  direct. 


Rules  of 
March,  1908. 


Parties  to 
arbitration 
ais  to  sum 
payable  for 
medical 
attendance 
and  burial. 
Act, 

Sched.  1, 
par.  1  (o) 

(iii.). 


Apportion- 
ment of  such 
Bum. 
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7.  The  provisions  of  Rules  7  and  8  of  Order  III.  as  to  Appndx. 
parties   suing    or  defending  on    behalf   of   other    persons       - 
having  the  same  interest,  and  the  provisions  of  the  County  Un,jel. 
Court   Eules  as  to  persons  under  disability  and  partners  disability, 
suing  and  being  sued,  shall,  with  the  necessary  modifica-  *°J?8?'1™re_ 
tions,  apply  to  proceedings   by  way  of  arbitration  under  sentation  of 
the  Act  (e).  parties  hav- 

v  /  ing  the  same 

interest. 

Application  for  Arbitration. 

8.— (1.)  An  application  for  the  settlement  of  any  matter  -^J"? for 
by  arbitration  shall  not  be  made  unless  and  until  some  ar  ' ra  lon' 
question  has  arisen  between  the  parties,  and  such  question 
has  not  been  settled  by  agreement. 

(2.)  Where  any  question  has  arisen  and  has  not  been 
settled  by  agreement,  an  application  for  the  settlement  of 
the  matter  by  arbitration  shall  be  made  by  the  applicant 
filing  with  the  registrar  a  request  for  arbitration,  intituled 
in  the  matter  of  the  Act  and  in  the  matter  of  the  arbitra- 
tion, which  request  shall  state  concisely  the  question  which 
has  arisen,  and  shall,  with  the  subsequent  proceedings 
thereon,  be  recorded  in  the  special  register  hereinafter 
mentioned. 

(3.)  Particulars  shall  be   appended    or  annexed  to  the  Particulars, 
request,  containing — 

(a)  A  concise  statement  of  the  circumstances  under  which 

the  application  is  made,  and  the  relief  or  order 
which  the  applicant  claims ; 

(b)  The  date  of  service  of  notice  of  the  accident  on  the 

employer,  or,  if  such  notice  has  not   been  served, 
the  reason  for  such  omission ;  and 

(c)  The  full  names  and  addresses  of  the  respondents  and 

of  the  applicant,  and  of  his  solicitor  if  the  pro- 
ceedings are  commenced  through  a  solicitor. 

9. — (1.)  The  request  and  particulars  shall  be  according  to  Forms  of 
such  one  of  the  forms  in  the  Appendix  as  shall  be  applicable  particulars. 
to  the  case,  with  such  modifications  as  the  nature  of  the  Forms  i 
case  may  require.  t0  u- 

(2.)  A  copy  of  the  notice  of  the  accident  shall  be  appended 
or  annexed  to  the  particulars.  If  this  Eule  cannot  be  com- 
plied with,  the  reason  for  the  omission .  shall  be  stated  in 
the  particulars. 

10. — (1.)  Where  an  employer  on  whom  a  claim  for  com-  Appiica- 
pensation  has   been  made  desires  to  make  an  application  employer, 
for   the   settlement   of  any  matter  by  arbitration,  he  shall 
file  a  request  for  arbitration  in  accordance  with  Rule  8,  to 
which  the  workman,  or  the  legal  personal  representative, 
if  any,  and  the  persons  claiming  or  who  may  be  entitled    , 
to  claim  to  be  dependants  of  a  deceased  workman,  or  the 

(c)  Now  to  all  proceedings  under  the  Act  and  these  Rules , 
in  the  like  manner  as  to  proceedings  in  Court  by  way  of 
arbitration,  see  W.  C.  Rules,  Nov.  1908  (r.  7). 
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Appndx.  other  persons  (as  the  case  may  be)  on  whose  behalf  the 
claim  was  made,  shall  be  respondents. 

(2.)  Particulars  shall    be  appended    or  annexed  to  the 
request,  containing — 
(as)  A  concise    statement   of   the    circumstances    under 

which  the  application  is  made  ; 
(6)  A  statement  whether  the  applicant  admits  his 
liability  to  pay  compensation,  or  denies  such 
liability,  wholly  or  partially,  with  (in  the  latter 
case)  a  statement  of  the  grounds  on  and  extent  to 
which  he  denies  liability ; 

(c)  A  statement   of  the  matters    which    the   applicant 

desires  to  have  settled  by  arbitration ;  and 

(d)  The  full  names  and  addresses    of  the  respondents 

and  of  the  applicant,  and  of  his  solicitor,  if  the 
proceedings  are  commenced  through  a  solicitor. 

f^e'and  llm  The  aPPlicant  sha11  deliver  to  the  registrar  with  the 

respondents,  request  and  particulars  a  copy  thereof  for  the  judge  or 
arbitrator,  and  a  copy  for  each  respondent  to  be  served. 

Where  12.  Where  the  applicant  is  illiterate  and  unable  to  fur- 

fsniiterate    n'sn  *^e  re1uire<i  information  in  writing,  the  request  and 

particulars  and  copies  shall  be  filled  up  by  the  registrar's 

clerk. 

Proceedings  on  Arbitration  before  Judge. 

Fixing  Day  and  Place  for  Arbitration. 

Fixing  day  13. — (1.)  On  the  filing  of  a  request  for  arbitration,  the 
arbiirltion0'  reg'strar  sh.all  transmit  a  copy  of  the  request  and  particulars 
to  the  judge,  who  shall  as  soon  as  conveniently  may 
be  (if  he  decides  to  settle  the  matter  himself),  appoint 
a  day  and  hour  for  proceeding  with  the  arbitration.  Such 
day  shall  be  so  fixed  as  to  allow  the  copies  of  the  request 
>'  and  particulars  to  be  served  on  the  respondents  at  least 
twenty  clear  days  before  the  day  so  fixed. 

(2.)  The  arbitration  shall,  subject  as  hereinafter  men- 
tioned, be  held  at  the  place  at  which  the  court  is  held. 

(3.)  Provided,  that  the  judge  may  direct  that  the  arbitra^ 
tion  shall  be  held  at  any  other  place  within  the  district  of 
the  court,  on  application  in  that  behalf  made  by  any  party 
to  the  arbitration,  and  on  such  party  filing  an  undertaking 
to  provide  at  his  own  expense  a  place  to  the  satisfaction  of 
the  judge  in  which  the  arbitration  may  be  held,  and  to  pay 
the  necessary  expenses  of  the  judge  and  officers  of  the 
court  attending  at  such  place. 

(4.)  If  such  direction  is  given  before  the  notices  men- 
tioned in  the  next  following  Rule  are  issued,  the  registrar 
shall  insert  in  such  notices  the  place  at  which  the  arbitration 
has  been  so  directed  to  be  held. 

(5.)  If  such  direction  is  given  after  such  notices  have 
been  issued,  the  registrar  shall  forthwith  send  notice  by 
post  to  the  parties  of  the  place  at  which  the  arbitration 
has  been  so  directed  to  be  held. 
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Notice  of  Day  Fixed.  Appndx. 

14. — (1.)  On  the  day  for  proceeding  with  an  arbitration  Notice  to 
being  fixed,  the  registrar  shall  give  or  send  by  post  notice  parties, 
in  writing  to  the  applicant,  stating  the  place  at  which  and 
the  day  and  hour  on  and  at  which  the  arbitration  will  be 
proceeded  with,  and   shall  issue  the  copies  of  the  request 
and  particulars,  under  the  seal  of  the  court,  for  service  on 
the  respondents,  together  with  notices  signed  by  the  registrar  Forms  12, 13. 
himself,  and    under  the    seal   of   the  court,    stating  the  Omitted 
place  at  which  and  the  day  and  hour   on  aDd  at  which  jfarcl]leB 
the  arbitration    will  be  proceeded  with,    and  that    if  the  1908. 
respondents  do  not  attend  in  person  or  by  their  solicitors 
such   order  will  be  made  and  proceedings  taken  as  the 
judge  may  think  just  and  expedient. 

(2.)  Where  the  request  is  filed  by  an  employer,  the  notices  Notice 
to  be  served  on  the  respondents  shall  be  modified  by  the  J"™' 
omission  of  the  words   therein  relating  to   the   denial  or  applicant, 
admission  of  liability  .to  pay  compensation.  Form  13- 


Service  on  Respondents. 

15. — (1.)  The  copies  and  notices  mentioned  in  the  last  Service  on 
preceding  Rule  shall  be  served  on  the  respondents  at  least  respondents, 
twenty  clear  days  before  the  day  fixed  for  proceeding  with 
the  arbitration. 

(2.)  The  copies  and  notices  mentioned  in  the  last  preceding 
Bule  may  be  served — 

(o)  By  a  bailiff  of  a  court ; 
or,  at  the  request  of  the  applicant  or  his  solicitor, 

(6)  By  the  applicant,  or  some  clerk  or  servant  in  his 

permanent  and  exclusive  employ ;  or 
(c)  By  the  applicant's  solicitor,  or   a  solicitor  acting  as 
agent  for  such  solicitor,  or   some  person  in  the 
employ  of  either  of  them,  or  some  person  employed 
by  either  of  them  to  serve  such  copies  and  notices, 
who  might  be  so  employed  to  serve  a  writ  in  an 
action  in  the  High  Court. 
(3.)  Service  may  be  effected  either  in  accordance  with  the 
Rules  as  to  service  of  default  summonses,  or  by  registered 
post  in  accordance  with  the  provisions  of  sub-sections  3  and  Act,  p.  2, 
4  of  section  2  of  the  Act  with  reference  to  service  of  notice  8U""8S- 3>  4- 
in  respect  of  an  injury,  and  the  provisions  of  those  sub- 
sections shall  apply  to  such  service. 

(4.)  Where  service  is  effected  otherwise  than  by  a  bailiff,  Where 
a  copy  of  the  document  served,  with  the  date  and  mode  of  \tfa£e& 
service  endorsed  thereon,  shall  within  three  clear  days  next  otherwise 
after  the  date  of  service,  or  such  further  time  as  may  be  jjl"^;^ 
allowed  by  the  registrar  of  the  court  issuing  such  document, 
be    delivered    or    transmitted    to    such    registrar    by  the 
applicant.    The  applicant  shall  also  (unless  the  respondent 
files  an  answer)  after  the  time  limited  for  filing  an  answer, 
deliver  or  transmit  to  the  registrar  an  affidavit  of  the  service 
of  such  document,  according  to  Form  37  in  the  Appendix  to 
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Appndx.  the  County  Court  Rules,  with  such  variations  as  the  circum- 
stances of  the  case  may  require. 

(5.)  Where  a  document  is  served  by  post  it  shall,  unless 
the  contrary  be  proved,  be  deemed  to  have  been  served  at 
the  time  when  the  letter  containing  the  same  would  have 
been  delivered  in  the  ordinary  course  of  post,  and  in  proving 
the  service  of  such  document  it  shall  be  sufficient  to  prove 
that  the  same  was  properly  addressed  and  registered. 

(6.)  Where  the  accident  occurred  in  England,  and  any- 
respondent  resides  in  Scotland  or  Ireland,  service  on  such 
respondent  may  be  effected  in  accordance  with  this  Eule, 
and  Service  so  effected  shall  be  deemed  to  he  sufficient. 


Service  by 
post. 


Service  on 
respondent 
in  Scotland 
or  Ireland. 


Stay  of 
proceedings 
in  other 
arbitrations 
to  abide 
decision  as 
to  liability 
in  selected 
arbitration. 


Order  vm. 
Rules  2—6. 


Stay  of  Proceedings. 

16.  Where  several  requests  for  arbitration  are  filed  by 
different  applicants  against  the  same  respondent  in  the 
same  court  in  respect  of  matters  arising  out  of  the  same 
circumstances,  the  respondent  may,  on  filing  an  under- 
taking to  be  bound,  so  far  as  his  liability  to  pay  compen- 
sation is  concerned,  by  the  award  in  such  one  of  the  said 
arbitrations  as  may  he  selected  by  the  judge,  apply  to 
the  judge  under  Order  VIII.  Eule  2,  for  an  order  to  stay 
proceedings  in  the  arbitrations  other  than  the  one  so  selected 
until  an  award  is  made  in  such  selected  arbitration ;  and 
Eules  2  to  6  of  Order  VIII.  shall,  with  the  necessary  modifi- 
cations, apply  accordingly. 


Answer  by 
respondent. 


Form  14. 


Answer  by  Respondent. 

17. — (1.)  If  any  respondent  desires  to  disclaim  any  interest 
in  the  subject-matter  of  an  arbitration,  or  considers  that  the 
applicant's  particulars  are  in  any  respect  inaccurate  or 
incomplete,  or  desires  to  bring  any  fact  or  document  to  the 
notice  of  the  judge,  or  intends  to  rely  on  the  fact  that  notice 
of  the  accident,  or  of  death,  disablement,  or  suspension, 
was  not  given  as  required  by  the  Act,  or  that  the  claim 
for  compensation  was  not  made  within  the  time-  limited  by 
the  Act,  or  intends  to  deny  (wholly  or  partially)  his  liability 
to  pay  compensation  under  the  Act,  he  shall,  ten  clear  days 
at  least  before  the  day  fixed  for  proceeding  with  the  arbi- 
tration, file  with  the  registrar  an  answer,  stating  his  name 
and  address,  and  the  name  and  address  of  his  solicitor  (if 
any),  and  stating  that  he  disclaims  any  interest  in  the 
subject-matter  of  the  arbitration,  or  stating  in  what  respect 
the  applicant's  particulars  are  inaccurate  or  incomplete,  or 
stating  concisely  any  fact  or  document  which  he  desires  to 
bring  to  the  notice  of  the  judge,  or  on  which  he  intends  to 
rely,  or  the  grounds  on  and  extent  to  which  he  denies 
liability. 

(2.)  The  respondent  shall  with  such  answer  file  copies 
thereof  for  the  applicant  and  the  judge,  and  one  copy  for 
each  of  the  other  respondents;  and  the  registrar  shall 
within  twenty-four  hours  after  receiving  such  copies  transmit 
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the  same  by  post  to  the  applicant  and  the  judge  and  the  Appndx. 
other  respondents  respectively.  

(3.)  Subject  to  any  answer  so  filed,  and  to  the  provisions 
of  the  next  following  paragraph,  the  applicant's  particulars, 
and,  in  the  case  of  a  claim  for  compensation,  the  liability 
to  pay  compensation  under  the  Act,  shall  be  taken  to  be 
admitted. 

(4.)  Provided,  that  in  case  of  non-compliance  with  this 
Rule,  and  of  the  applicant's  not  consenting  at  the  arbitration 
to  permit  a  respondent  to  avail  himself  of  any  matter  of 
which  he  should  pursuant  to  this  Eule  have  given  notice  by 
filmg  an  answer,  the  judge  may,  on  such  terms  as  he  shall 
think  fit,  either  proceed  with  the  arbitration  and  allow  the 
respondent  to  avail  himself  of  such  matter,  or  adjourn  the 
arbitration  to  enable  the  respondent  to  file  such  answer. 

(5.)  The  provisions  of  this  Eule  shall,  with  the  necessary  Answer 
modifications,  apply  to  a  case  in  which  a  request  for  arbitra-  where  em- 
tion  is  filed  by  an  employer ;  but  a  respondent  who  fails  applicant 
to  file  an  answer  shall  not  be  taken  to  admit  the  truth  of 
any  statement  in  the  applicant's  particulars  in  which  he 
denies,  wholly  or  partially,  his  liability  to  pay  compensation. 


Submission  to  Award  or  Payment  into  Court  by 
Respondent. 

18. — (1.)  Where  a  respondent  from  whom  compensation  Submission 
is  claimed  admits  liability,  he  may  at  any  time  before  the  1°™^ or 
day  fixed  for  proceeding  with  the  arbitration,  into  court 

(a)  Where  the  application  is  made  by  an  injured  work-  Jr  resPon- 

man,   file  with  the  registrar  a  notice  that  the   en  " 
respondent  submits  to  an  award  for  the  payment    orm  15, 
of  a  weekly  sum,  to  be  specified  in  such  notice ;  or 

(b )  Where   the  application    is  made  on  behalf  of  the 

dependants  of   a  deceased  workman,  or  for  the 
settlement    of   the  sum    payable    in    respect   of 
medical  attendance  on  and  the   burial  of  a  de- 
ceased workman  who  leaves  no  dependants,  pay 
into  court  such  sum  of  money  as  the  respondent 
considers   sufficient  to  cover  his  liability  in  the 
circumstances  of  the  case. 
(2.)  The  registrar  shall  within  twenty-four  hours  from  Forms ie,H. 
the  time  of  any  notice  filed  or  payment  made  pursuant  to 
the  last  preceding  paragraph  send  notice  thereof  (with,  where 
a  notice  is  filed,  a  copy  of  such  notice)  to  the  applicant,  and 
to  the  other  respondents  (if  any). 

(3.)  If  the  applicant  is  a  workman,  and  elects  to  accept  Acceptance 
in  satisfaction  of  his  claim  the  weekly  payment  specified  °f  weckjy 
in  the  respondent's  notice,  he  shall  send  to  the  registrar  offered" 
and  to  the  respondent  by  post,  or  leave  at  the  registrar's  Form  is. 
office  and  at  the  residence  or    place  of  business   of  the 
respondent,  a  written  notice  according  to  the  form  in  the 
Appendix,  stating  such  acceptance,  within  such  reasonable 
time  before  the  day  fixed  for  proceeding  with  the  arbitration 
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Appndx. 


Acceptance 
of  sum  paid 
into  Court. 
Form  18. 


procedure 
if  weekly 
payment 
offered  or 
sum  paid  in 
is  accepted. 


Costs  pay- 
able by 
respondent. 


as  the  time  of  filing  of  notice  of  submission  by  the  respon- 
dent has  permitted. 

(4.)  If  the  application  for  arbitration  is  made  on  behalf 
of  the  dependants  of  a  deceased  workman,  or  for  the 
settlement  of  the  sum  payable  in  respect  of  medical  atten- 
dance and  burial  as  aforesaid,  and  the  applicant  is  willing 
to  accept  the  sum  paid  into  court  in  satisfaction  of  the 
compensation  payable  to  the  dependants,  or  in  respect  of 
such  medical  attendance  and  burial  (as  the  case  may  be), 
he  shall  send  to  the  registrar  and  to  the' respondent  by 
post,  or  leave  at  the  registrar's  office  and  at  the  residence 
or  place  of  business  of  the  respondent,  a  written  notice  of 
such  willingness,  according  to  the  form  in  the  Appendix, 
within  such  reasonable  time  before  the  day  fixed  for  pro- 
ceeding with  the  arbitration  as  the  time  of  payment  into 
court  by  the  respondent  has  permitted. 

If  there  are  any  other  respondents,  the  applicant  shall 
in  like  manner  give  notice  of  such  willingness  to  such 
respondents  ;  and  if  any  of  such  respondents  are  willing  to 
accept  the  sum  paid  into  court  in  satisfaction  of  such  com- 
pensation as  aforesaid,  they  shall  in  like  manner  give 
notice  of  such  willingness  to  the  registrar  and  to  the 
applicant  and  the  other  respondents. 

(5.)  If  the  applicant  is  a  workman,  and  elects  to  accept 
in  satisfaction  of  his  claim  the  weekly  payment  submitted 
to  by  the  respondent,  or  if  in  any  other  case  the  applicant 
and  all  the  respondents  give  notice  of  their  willingness  to 
accept  the  sum  paid  into  court,  the  following  provisions 
shall  apply : — 

(a)  Where  the  respondent  submits  to  an  award  for  the 

payment  of  a  weekly  sum,  the  judge  may,  on 
application  made  to  him  in  or  out  of  court,  forth- 
with make  an  award  directing  payment  of  such 
weekly  sum  accordingly ; 

(b)  Where  the    respondent  has  paid  money  into  court, 

further  proceedings  against  such  respondent  shall 
be  stayed,  except  as  hereinafter  mentioned ;  and 

(i.)  If  the  applicant  and  the  other  respondents  agree 
as  to  the  apportionment  and  application  of  such 
sum,  the  judge  may,  on  application  made  to 
him  in  or  out  of  court  on  behalf  of  or  with  the 
consent  of  all  such  parties,  forthwith  make  an 
award  for  such  apportionment  and  application ; 

(ii.)  In  any  other  case  the  arbitration  may  proceed  as 
between  the  applicant  and  the  other  respondents. 

(c)  In  any  such  case  the  judge  may,  in  his  discretion,  by 

his  award  order  the  respondent  filing  notice  of 
submission  to  an  award  or  paying  money  into 
court  to  pay  such  costs  as  the  applicant  and  the 
other  respondents,  or  any  of  them,  may  have  pro- 
perly incurred  before  the  receipt  of  notice  of 
submission  to  an  award  or  payment  into  court, 
including,  if  the  judge  on  consideration  of  the 
facts  of  the  case  shall  so  order,  any  items  which 
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might  have  been  allowed  by  order  of  the  judge  at  Appndx. 

the  hearing  of  the  arbitration.  

(d)  If  the  applicant  or  any  respondent  intends  to  apply  Form  is. 
for  any  such  costs,  he  shall  give  notice  of  his 
intention  in  his  notice  of  acceptance,  according  to 
the  form  in  the  Appendix ;  or  where  the  time  of 
filing  notice  of  submission   to   an   award  or  the 
time  of  payment  into  court  by  the  respondent  does 
not  permit  of  notice  of  acceptance  being  given,  the 
applicant  or  any  respondent  may  apply  for  such 
costs  without  giving  such  notice. 
(6.)  Where  any  party  has  Dot  given  notice  of  acceptance  Acceptance 
in  accordance  with  this  Rule,  he  may  nevertheless  accept  ^fore  "me 
the  weekly  payment  which  the  respondent  has  submitted  arbitration 
to  pay,  or  the  sum  paid  into  court,  at  any  time  before  the  °Pene<i- 
arbitration  is  called  on  and  opened,  subject  to  the  payment  Co3ts- 
of  any  costs  which  may  have  been  reasonably  incurred  by 
the  respondent  since  the  date  of  filing  notice  of  submission 
or  the   date  of  payment  into  court,   and  which  may   be 
allowed  by  the  judge ;  and  the  judge  may  order  any  costs 
so  allowed  to  be  paid  by  the  party  so  accepting,  and  may 
order  Buch  costs  to  be  set  off  against  any  costs  payable  to 
such  party,  or  to  be  deducted  from  any  weekly  payment  or 
compensation  awarded  to  such  party. 

(7.)  In  default  of  notice  of  acceptance  by  the  applicant  Procedure 
and  all  the  respondents,  the  arbitration  may  proceed ;  but  "jjj?^ 
if  no  greater  weekly  payment  or  compensation  is  awarded  offered  or 
than  that  which  the  respondent  has  submitted  to  pay  or  ?um  Paid 
has  paid  into  court,  such  respondent  shall  not  be  liable  to  accepted, 
pay  any  further  costs  than  such  as  he  might  have  been 
ordered  to  pay  if  the  weekly  payment  offered  or  sum  paid 
into   court  had   been  accepted ;  and  the  judge  may  order 
any  costs  incurred    by  such    respondent    after    notice   of 
submission  to  an  award  or  payment  into  court  to  be  paid 
by  any  party  who  has  not  given  notice   of  acceptance  of 
such  weekly  payment  or  sum,  and  may  order  such  costs  to 
be  set  off  against  any  costs  payable  to  such  party,  or  to 
be  deducted  from   any  weekly  payment   or    compensation 
awarded   to  such  party.    The  judge  may  also   order    any 
costs  incurred  after  notice  of  payment  into  court  by  any 
party  who  has  given  notice  of  acceptance  to  be  paid  by 
any  other  party  who  has  not  given  such  notice,  and  to  be 
deducted  from  any  compensation  awarded    to   such   last- 
mentioned  party. 

(8.)  The  provisions  of  this  Rule  shall,  with  the  necessary  submission 
modifications,  apply  to  a  case  in  which  an  employer  who  to  award 
has  filed  a  request  for  arbitration  admits  liability  to  pay  "ntomurt1* 
compensation.  where 

(9.)  Where    in   the  case    of  an    injured    workman    an  emp1J0J2J: is 
employer  admits  liability,  he  may  at  any  time  before  the  *pp 
time  fixed  for  proceeding  with   the  arbitration,  instead  of  jn'to'court  in 
filing  a  notice  that  he  submits  to  an  award  for  the  pay-  case  of 
ment  of  a  weekly  sum,  file  a  notice  that  he  submits  to  an  "o^an 
award  for  the  payment  of  a  lump  sum,  to  be  specified  in  Rule8 

May,  1909. 


734 


Appendix  N. 


Appndx.  the  notice,  which  he  considers  to  be  sufficient  to  cover. his 

liability  in  the  circumstances  of  the  case,  and  may  thereupon 

pay  such  sum  into  court ;  and  the  provisions  of  this  Bule 
shall  with  the  necessary  modifications  apply  to  a  case  in 
which  an  employer  files  a  notice  and  pays  money  into  court 
under  this  paragraph. 

(10.)  An  employer  who  denies  liability  may  file  a  notice 
of  submission  to  an  award  or  pay  money  into  court  in  accord- 
ance with  this  Rule,  accompanied  by  a  notice  stating  his 
name  and  address,  and  further  stating  that  notwithstanding 
such  submission  by  payment  he  denies  his  liability,  together 
with  as  many  copies  of  such  notice  as  there  are  parties  to 
whom  notice  of  such  submission  or  payment  is  to  be  sent; 
and  the  provisions  of  this  Rule  shall  with  the  necessary 
modifications  apply  to  a  case  in  which  an  employer  files  a 
notice  of  submission  to  an  award  or  pays  money  into  court 
under  this  paragraph;  and  a  copy  of  the  notice  denying 
liability  shall  be  sent  by  the  registrar  to  every  person  to 
whom  notice  of  submission  to  an  award  or  payment  into 
court  is  to  be  sent. 


Submission 
to  award  or 
payment 
into  court 
with  denial 
of  liability. 

Rules, 
May,  1909. 


Notice  of 
claim  to 
indemnity 
under  8.  4. 


Form  23. 


Notice  to  Parties  against  whom  Indemnity  claimed 
under  section  4. 

19.  Where  a  respondent  claims  to  be  entitled  under 
section  4  of  the  Act  to  indemnity  against  any  person  not  a 
party  to  the  arbitration,  he  shall,  ten  clear  days  at  least 
before  the  day  fixed  for  proceeding  with  the  arbitration, 
file  a  notice  of  his  claim  according  to  the  form  in  the 
Appendix ;  and  the  registrar  shall  seal  such  notice  and 
deliver  it  to  the  respondent,  who  shall  serve  the  same, 
together  with  a  copy  of  the  applicant's  request  and 
particulars,  and  of  the  notice  served  on  the  respondent 
under  Rules  14  and  15,  upon  the  person  against  whom  such 
claim  is  made ;  and  the  provisions  of  paragraphs  2  to  6  of 
Rule  15  shall  apply  to  sucti  service. 

Appearance       20.  If  any  person  served  with   a  notice  under  the  last 
party!1  preceding  Rule  (hereinafter  called  the  third  party)  desireB> 

to  dispute  the  applicant's  claim  in  the  arbitration  as  against 
the  respondent  on  whose  behalf  the  notice  has  been  given, 
or  his  own  liability  to  such  respondent,  he  must  appear' 
before  the  judge  on  the  day  fixed  for  proceeding  with  the 
arbitration,  or  on  any  day  to  which  he  may  have  received 
notice  from  the  registrar  that  the  arbitration  has  been 
adjourned  or  postponed ;  and  in  default  of  his  so  doing 
he  shall  be  deemed  to  admit  the  validity  of  any  award  made 
against  such  respondent  as  to  any  matter  which  the  judge 
has  jurisdiction  to  decide  in  the  arbitration  as  between  the 
applicant  and  the  respondent,  whether  such  award  is  made  by 
consent  or  otherwise,  and  his  own  liability  to  indemnify  the 
respondent  to  the  extent  claimed  in  the  notice  served  on  him 
by  the  respondent. 
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Provided,  that  if  it  appears  to  the  judge  before  or  at  the  Appndx. 
arbitration  that  the  notice  of  claim  has  not  been  served  on 
the  tbird  party  in  time  to  enable  him  to  appear  on  the  day  BOtiCe  not 
hereinbefore  mentioned,  or  that  for  any  other  sufficient  cause  served  in 
the  third  party  is  unable  to  appear  on  such  day,  the  judge  due  tlmt' 
may  adjourn  the  proceedings   in  the  arbitration  on  such 
terms,  as  to  costs  and  otherwise,  as  may  be  just. 

21.  If  the  third  party  fails  to  appear  on  the  day  mentioned  Proceedings 
in  Rule  20,  or,  if  the  proceedings  are  adjourned  under  that  oa  lg^J)Lof 
Eule,  on  the  day  to  which  the  proceedings  are  adjourned,  by  third 
then  if  the  arbitration  results  in  an  award  in  favour  of  the  party- 
applicant,  or  the  arbitration  is  finally  decided  in  favour  of 

the  applicant  otherwise  than  by  an  award,  the  judge  may  on 
the  application  of  the  respondent  make  such  award  as  the 
nature  of  the  case  may  require  in  favour  of  the  respondent 
against  the  third  party  :  but  execution  thereon  shall  not 
issue  without  leave  of  the  judge  until  after  satisfaction  by 
the  respondent  of  the  award  against  him,  or  the  amount 
recovered  against  him. 

Provided,  that  the  judge  may  set  aside  or  vary  any  award 
made  against  the  third  party  under  this  Eule  upon  such 
terms  as  may  be  just. 

22.  The  third  party  or  the  respondent  may  apply  before  Application 
or  at  the  arbitration  to  the  judge  for  directions :   and  the  lal  iirec- 
judge,  upon  the  hearing  of  the  application,  may,  if  satisfied  vvSJt  direc- 
that  there  is  a  question  proper  to  be  determined  as  to  the  tions  may 
liability  of  the  third  party  to  make  the  indemnity  claimed,  be  stra- 
in whole  or  in  part,  order  the  question  of  such  liability  as 
between  the  third  party  and  the  respondent  giving  the 

notice  to  be  determined  at  or  after  the  arbitration,  and  if 
not  so  satisfied  may  make  such  award  as  the  nature  of  the 
case  may  require  in  favour  of  the  respondent  giving  the 
notice  against  the  third  party :  or  the  judge  may,  if  it 
appears  desirable  so  to  do,  give  the  third  party  leave  to 
resist  the  claim  of  the  applicant  against  the  respondent  upon 
such  terms  as  may  be  just,  or  to  appear  at  the  arbitration 
and  take  such  part  therein  as  may  be  just,  and  generally 
may  give  such  directions  as  he  may  think  proper  for  having 
the  question  most  conveniently  determined,  and  as  to  the 
mode  or  extent  in  or  to  which  the  third  party  shall  be 
bound  or  made  liable  by  the  award  in  the  arbitration. 

23.  The  judge  may  decide  all  questions  of  costs  as  between  Costs. 
a  third  party  and  the  other  parties  to  the  arbitration,  and 
may  order  any  one  or  more  to  pay  the  costs  of  any  other  or 
others,  or  give  such  directions  as  to  costs  as  the  justice  of 

the  case  may  require. 

Notice  to  Parties  against  whom  Indemnity  claimed  under    ^°j^et"f 
section  6,  or  otherwise.  indemnity 

under  s.  6, 
24. — (1.)  Where  a  respondent  claims  that  if  compensation  or  otherwise 
is  recovered  against  him  he  will  be  entitled  under  section  6  gb*n  under 

Form  23. 
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Appndx. 


If  person 
served 
makes 
default  in 
appearing, 
he  is  to  be 
deemed  to 
admit 
validity  of 
award 
against 
respondent. 


Where 
notice  not 
served  in 
due  time. 


Application 
to  judge  fjr 
directions  as 
to  conduct 
of  arbitra- 
tion. 


Costs. 


Judge  how 
far  em- 
powered to 
decide 
questions  as 
to  liability 
of  third 
party. 


of  the  Act,  or  otherwise  than  under  section  4,  to  indemnity 
against  any  person  not  a  party  to  the  arbitration,  he  shall 
file  and  serve  a  notice  of  his  claim  in  accordance  with 
Eule  19. 

(2.)  If  any  person  served  with  a  notice  under  the  last 
preceding  paragraph  (herein-after  called  the  third  party) 
desires  to  dispute  the  applicant's  claim  in  the  arbitration 
as  against  the  respondent  on  whose  behalf  the  notice  has 
been  given,  he  must  appear  before  the  judge  on  the  day  fixed 
for  proceeding  with  the  arbitration,  or  on  any  day  to  which 
he  may  have  received  notice  from  the  registrar  that  the 
arbitration  has  been  adjourned  or  postponed ;  and  in  default 
of  his  so  doing  he  shall  be  deemed  to  admit  the  validity  of 
any  award  made  against  such  respondent  as  to  any  matter 
which  the  judge  has  jurisdiction  to  decide  in  the  arbitration 
as  between  the  applicant  and  the  respondent,  whether  such 
award  is  made  by  consent  or  otherwise. 

Provided,  that  if  it  appears  to  the  judge  before  or  at  the 
arbitration  that  the  notice  of  claim  has  not  been  served  on 
the  third  party  in  time  to  enable  him  to  appear  on  the  day 
hereinbefore  mentioned,  or  that  for  any  other  sufficient  cause 
the  third  party  is  unable  to  appear  on  such  day,  the  judge 
may  adjourn  the  proceedings  in  the  arbitration  on  such 
terms,  as  to  costs  or  otherwise,  as  may  be  just. 

(3.)  The  third  party  or  the  respondent  may  apply  before 
or  at  the  arbitration  to  the  judge  for  directions ;  and  the 
judge,  upon  the  hearing  of  the  application,  may,  if  it  appears 
desirable  so  to  do,  give  the  third  party  leave  to  resist  the 
claim  of  the  applicant  against  the  respondent  upon  such 
terms  as  may  be  just,  or  to  appear  at  the  arbitration  and  take 
such  part  therein  as  may  be  just,  and  generally  may  give 
such  directions  as  he  shall  think  proper. 

(4.)  If  the  third  party  obtains  leave  to  resist  the  claim  of 
the  applicant  against  the  respondent,  the  provisions  of  Eule  23 
as  to  costs  shall  apply. 

(5.)  Nothing  in  this  Eule  shall  empower  the  judge  to 
decide  (otherwise  than  by  consent)  any  question  as  to  the 
liability  of  the  third  party  to  indemnify  the  respondent,  or 
to  make  any  award  in  favour  of  the  respondent  against  the 
third  party,  or  to  make  any  further  or  other  order  than  that 
the  third  party  shall  not  be  entitled  in  any  future  proceed- 
ings between  the  respondent  and  such  third  party  to  dispute 
the  validity  of  the  award  as  to  any  matter  which  the  judge 
has  jurisdiction  to  decide  in  the  arbitration  as  between  the 
applicant  and  the  respondent. 

(6.)  Provided,  that  with  the  consent  of  the  respondent  and 
the  third  party, 

(a)  If  the  arbitration  results  in  an  award  in  favour  of 
the  applicant,  or  is  finally  decided  in  favour  of 
the  applicant  otherwise  than  by  an  award,  and  the 
third  party  admits  his  liability  to  indemnify  the 
respondent,  the  judge  may,  on  application  made  to 
him  at  or  after  the  hearing  of  the  arbitration  or 
the  final  decision  therepf,  make  such  award  as  the 
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nature  of  the  case  may  require  in  favour  of  the  Appndx. 

respondent  against  the  third  party ;  but  execution       

thereon  shall  not  issue  without  leave  of  the  judge 
until  after  satisfaction  by  the  respondent  of  the 
award  against  him,  or  the  amount  recovered  against 
him;  or 

(b)  The  judge  may,  on  an  application  for  directions,  order 

any  question  as  to  the  liability  of  the  third  party 
to  make  the  indemnity  claimed  to  be  settled,  as 
between  the  respondent  and  the  third  party,  by  arbi- 
tration after  the  arbitration  between  the  applicant 
and  the  respondent,  and  may  on  such  subsequent 
arbitration  make  such  award  as  the  nature  of  the 
case  may  require  in  favour  of  either  party  against 
the  other. 

(c)  In  any  such  case  the  judge  may  decide  all  questions 

of  costs  as  between  the  respondent  and  the  third 
party,  and  may  order  either  of  such  parties  to  pay 
the  costs  of  the  other  (including  any  costs  payable 
by  such  party  to  any  other  party  to  the  arbitration), 
or  give  such  directions  as  to  such  costs  as  the 
justice  of  the  case  may  require. 

Third  Party  Procedure  where  Employer  is  Applicant. 

25.  The  provisions  of  Eules   20  to  24  shall,  with  the  Third  party 
necessary  modifications,    apply    to   a    case    in  which    an  where  Ure 
employer  who  has  filed  a  request  for  arbitration  claims  to  employer  is 
be  entitled  to  indemnity  against  any  person  not  a  party  aPPlic'«1'- 
to  the  arbitration. 

Claim  to  Indemnity  as  between  Respondents. 

26. — (1.)  Where  a  respondent  claims  to  be  entitled  to  p1*™ '? 
indemnity  against  any  other  respondent,  a  like  notice  shall  »"  between 
be    issued    and    the    like    procedure    shall    thereupon    be  respondents, 
adopted  for  the  determination-  of  questions  between  the 
respondents  as  might  be  issued  and  adopted   against  such 
other  respondents  if  such  last-mentioned  respondent  were 
a  third  party. 

(2.)  Nothing  herein  contained  shall  prejudice  the  rights 
of  the  applicant  against  any  respondent. 

Procedure  on  Arbitration. 

27. — (1.)  Subject  to  the  special  provisions  of  these  Rules,  Procedure 
the  procedure  in  an  arbitration  shall  be  the  same  as  the  y0"bltra" 
procedure  in  an  action  commenced  in  the  county  court  by 
plaint  and  summons  in  the  ordinary  way,  and  determined 
by  the  judge  without  a  jury ;  and  the  statutory  provisions 
and  rules  for  the  time  being  in  force  relating  to  such 
actions  shall,  with  the  necessary  modifications,  apply  to 
such  arbitration  accordingly;  and  in  the  application  of 
such  provisions  and  rules  the  applicant's  request  for  arbi- 
tration shall  be  deemed  to  be  a  summons,  with  particulars 
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Appndx.  annexed,  the  day  fixed  for  proceeding  with  the  arbitration 

shall  be  deemed  to  be  the  return  day,  and  the  applicant 

and    respondents    shall    be    deemed    to    be    plaintiff    and 
defendants  respectively. 

(2,)  Provided,  that  the  burden  of  proof  of  any  facts 
which  are  not  admitted  shall  be  the  same,  whoever  the 
party  may  be  by  whom  the  request  for  arbitration  is 
filed. 


Burden  of 
proof  of 
facts  not 
admitted. 


Award. 

Award.  28. — (1.)  The  award    of  the  judge  on    any  arbitration 

Form  24.       shall  be  prepared  and  settled  by  the  registrar,  and  shall  be 

signed  by  the  judge,  and  shall  be  sealed  and  filed,  and 
Order  xxnr.,  sealed  copies  thereof  shall  be  served  on  all  persons  affected 
Rule  7.         thereby  in  accordance  with  Eule  7  of  Order  XXIII. ;  and 

such  award  shall  be  enforceable  in  the  same  manner  as  a 

judgment  or  order  of  the  court. 

(2.)  The  judge  shall  have  power  at  any  time  to  correct 

any  clerical  mistake  or  error  in  such  award  arising  from 

any  accidental  slip  or  omission. 


Proceedings  "before  Arbitrator  appointed  by  Judge. 

Appointment  of  Arbitrator  by  Judge. 

Appoint-  29.  With  respect  to  the  appointment  of  an  arbitrator  by 

arbitrator      the  judge,  the  following  provisions  shall  apply : — 
by  judge.  (a)  If  with  respect    to  any  court  the  Lord  Chancellor, 

by  general  order,  authorises  the  settlement  by  an 
arbitrator  appointed  by  the  judge  of  matters 
which,  in  default  of  such  authorisation,  would 
be  settled  by  the  judge,  the  judge  may  from  time 
to  time,  on  an  application  being  made  for  the 
settlement  of  any  matter,  either  settle  the  same 
himself,  or  he  may,  with  the  approval  of  the  Lord 
Chancellor,  appoint  by  writing  under  his  hand, 
and  filed  in  the  court,  an  arbitrator  to  settle  such 
matter. 

(b)  If  with    respect  to  any  court,  the  Lord  Chancellor 

makes  no  such  general  order  as  aforesaid,  then, 
on  an  application  being  made  for  the  settlement 
of  any  matter,  the  judge  may  (if  from  the  state  of 
business  in  the  court,  or  for  any  other  reason,  he 
is  unable  to  settle  such  matter  within  a  reasonable 
time)  apply  to  the  Lord  Chancellor  to  authorise 
the  settlement  of  such  matter  by  an  arbitrator 
appointed  by  the  judge. 

(c)  If    the    Lord    Chancellor    does    not    grant     such 

authority,  the  judge  shall  proceed  to  settle  the 
matter  in  accordance  with  the  Act  and  these 
Rules. 

(d)  If  the  Lord  Chancellor  grants  such  authority,    the 

judge    may,    with    the    approval    of   the    Lord 
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Chancellor,  appoint,  by  writing  under  bis  hand,  Appndx. 

and  filed  in  the  court,  an  arbitrator  to  settle  such       

matter. 
(e)  In  case  of  the  death  or  refusal  or  inability  to  act  of 
an  arbitrator  appointed  under  this  Eule,  the  judge 
may,  on  the  application  of  any  party,  appoint  a 
new  arbitrator  in  accordance  with  this  Rule. 

Fixing  day  for  Arbitration. 

30.  Where  any  matter  is  to  be  settled  by  an  arbitrator,  Fixing  day 
the  judge  shall  return  the  copy  of  the  request  for  arbitration  and  p'ace 
to  the  registrar,  with  the  appointment  of  such  arbitrator,  wfheforo 
to  be  transmitted  to  the  arbitrator ;  and  the  registrar  shall  arbitrator, 
transmit  the  copy  of  the  request  and  a  copy  of  the  appoint- 
ment to  the  arbitrator,  who  shall,  as  soon  as  conveniently 
may  be,  appoint  a  day  and  hour  for  proceeding  with  the 
arbitration,  in  accordance  with  Eule  13,  and  the  provisions 
of  that  Rule  as  to  the  place  where  an  arbitration  shall  be 
held  shall  apply.    Provided,  that  where  the  arbitration  is 
to  be  held  at  the  place  where  the  court  is  held,  the  day 
appointed  for  the  arbitration  shall,  if  possible,  be  one  on 
which  the  court   or  other  suitable  accommodation  in  the 
court  house  will  be  available  for  the  arbitration. 

Procedure  he/ore  Arbitrator. 

31. — (1.)  On  the  day  for  proceeding  with  an  arbitration  Procedure 
being  fixed  the  registrar  shall  proceed  according  to  Rule  14,  arbitrator. 
and  thenceforward  the  arbitration  shall  proceed  in  the 
same  manner  as  an  arbitration  before  the  judge;  and  these 
Rules  shall  apply  and  the  officers  of  the  court  shall  act 
accordingly,  with  the  substitution  of  the  arbitrator  for 
the  judge. 

(2.)  Provided  that — 

(a)  In   any  case    coming    within    the    provisions    of 

paragraph  5  (a)  or  paragraph  5  (6)  (i.)  of  Rule  18, 
or  in  any  other  case  in  which,  after  an  arbitrator 
has  been  appointed,  but  before  the  day  fixed 
for  proceeding  with  the  arbitration,  the  parties 
agree  upon  an  award,  the  judge  may,  on 
application  made  to  him  in  or  out  of  court 
on  behalf  of  or  with  the  consent  of  all  parties, 
settle  the  matter  himself;  and  thereupon  the 
functions  of  the  arbitrator  as  to  such  matter 
shall  cease,  and  the  registrar  shall  forthwith 
inform  him  that  the  matter  has  been  settled; 
and 

(b)  Any  application  for  the  enforcement    of   or    for 

staying  proceedings  on  an  award,  which  would 
in  the  case  of  an  award  made  by  the  judge  be 
required  to  be  made  to  the  judge,  shall,  in  the 
case  of  an  award  made  by  an  arbitrator,  be  in 
like  manner  made  to  the  judge. 
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Submission 
of  question 
of  law  by 
committee 
or  arbitrator 
to  judge. 
Act,  Sched.2, 
par.  4. 

Statement 
of  case. 


Fixing  day 
lor  hearing. 

Form  25. 


AppnuX.  Submission  of  Question  of  Law  by  Committee  or 

Arbitrator  to  Judge. 

32. — (1.)  Where  a  committee  or  an  arbitrator  (whether 
agreed  on  by  the  parties  or  appointed  by  the  judge)  submits 
any  question  of  law  for  the  decision  of  the  judge  under 
paragraph  4  of  the  second  schedule  to  the  Act,  such  sub- 
mission shall  be  in  the  form  of  a  special  case. 

(2.)  The  case  shall  be  intituled  in  the  matter  of  the  Act 
and  of  the  arbitration,  and  shall  be  divided  into  paragraphs 
numbered  consecutively,  and  shall  state  concisely  such  facts 
and  documents  as  may  be  necessary  to  enable  the  judge  to 
decide  the  question  of  law  raised  thereby.  Upon  the  argu- 
ment of  the  case  the  judge  and  the  parties  shall  be  at  liberty 
to  refer  to  the  whole  contents  of  such  documents,  and  the 
judge  shall  be  at  liberty  to  draw  from  the  facts  and  docu- 
ments stated  in  the  case  any  inference,  whether  of  fact  or  of 
law,  which  might  have  been  drawn  therefrom  if  proved  at 
the  hearing  of  an  arbitration. 

(3.)  The  case  shall  be  signed  by  the  chairman  and 
secretary  of  the  committee  or  by  the  arbitrator,  and  sent 
to  the  registrar,  who  shall  transmit  the  same  to  the  judge, 
and  the  judge  shall  as  soon  as  conveniently  may  be  appoint 
a  day  and  hour  for  hearing  the  case,  and  instruct  the 
registrar  to  give  notice  thereof  forthwith  to  the  parties. 
The  day  shall  be  so  fixed  as  to  allow  notice  to  be  given 
ten  days  at  least  before  the  day  fixed  for  the  hearing,  unless 
the  judge  shall,  with  the  consent  of  all  parties,  fix  an  earlier 
day. 

(4.)  The  registrar  shall,  on  the  application  and  at  the  cost 
of  any  party,  furnish  him  with  a  copy  of  the  case. 

(5.)  On  the  hearing  of  the  case  the  judge  may,  after 
deciding  the  question  submitted  to  him,  remit  the  case  with 
a  memorandum  of  his  decision  to  the  committee  or  arbitrator, 
for  them  or  him  to  proceed  thereon  in  accordance  with  the 
decision ;  or  if  the  decision  of  the  judge  on  the  question 
submitted  to  him  disposes  of  the  whole  matter,  he  may 
himself  make  an  award  in  the  arbitration  in  accordance  with 
such  decision. 

(6.)  The  judge  may  remit  the  case  to  the  committee  or 
arbitrator  for  re-statement  or  further  statement. 

(7.)  The  judge  shall  have  the  same  power  over  the  costs 
of  a  special  case  as  he  has  over  the  costs  of  an  arbitration, 
or  he  may  direct  that  such  costs  shall  be  dealt  with  as  costs 
attending  the  arbitration';  and  the  provisions  of  the  Act 
and  these  Rules  as  to  such  costs  shall  apply  accordingly. 


Copies  of 
case. 

Power  of 
judge  on 
bearing  of 
case. 


He-state- 
ment. 

Costs  of 
special  case. 


Appearance 
of  parties. 


Appearance  of  Parties  in  Arbitration. 

33. — (1.)  A  party  to  any  arbitration  under  the  Act  whether 
before  a  Committee  or  an  agreed  arbitrator,  or  before  a  judge, 
or  an  arbitrator  appointed  by  a  judge  (d),  may  appear — 

(d)  Words  in  italics  inserted  by  Bules  of  Nov.  24th,  1908 
(r.  1). 
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(a)  In  person :  Appndx. 

(6)  By  any  solicitor  who  would  be  entitled  to  appear      

for  such  party  in  an  action  in  the  county  court : 

(c)  By  counsel : 

Or,  by  leave  of  the  judge  or  arbitrator,  a  party  may 
appear — 

(d)  By  a  member  of  his  family : 

(e)  By  a  person  in  the  permanent  and  exclusive  em- 

ployment of  such  party  : 

(/)  In  the  case  of  a  company  or  corporation,  by  any 

director  of  the  company  or  corporation,  or  by 

the  secretary  or  any  other  officer  or  any  person 

in  the  permanent  and  exclusive  employment  of 

the  company  or  corporation  : 

(g)  By  any  officer  or  member  of  any  society  or  other 

body  of  persons  of  which  such  party  is  a  member 

or  with  which  he  is  connected ;  or  where  death 

results  from  the  injury  by  any  officer  or  member 

of  any  society,  or  other  body  of  persons  of  which 

the  deceased  workman  was  a  member  or  with 

which  he  was  connected  (e). 

(h)  Under  special  circumstances,  by  any  other  person. 

(2.)  No  person  other  than  a  solicitor  who  appears  or  acts 

on  behalf  of  any  party  in  any  arbitration  under  the  Act 

shall  be  entitled  to  have  or  recover  any  fee  or  reward  for  so 

appearing  or  acting,  other  than  such  travelling  expenses  and 

(in  the  case  of  a  workman   or   a  member  of  his   family) 

allowance  for  time  (if  any)  as  may  be  allowed  by  the  judge 

or  arbitrator  :  provided  that  nothing  in  these  Bules  contained 

shall  affect  the  right  of  counsel  to  appear  or  act  in  any 

arbitration,  or  the  right  of  any  solicitor  to  recover  costs  in 

respect  of  his  employment  of  counsel  to  appear  or  act  as 

aforesaid. 

Note. — This  rule  now  applies  to  all  proceedings  under  the 
Act  and  these  Bules  in  like  manner  as  to  proceedings  by  way 
of  arbitration.     See  W.  C.  Bules,  Nov.  1908  (r.  7). 

Duty  of  Judge  as  to  taking  Notes. 

34.  At  the  hearing  of  any  arbitration  of  special  case  the  Note  to  be 
judge  shall  make  a  note  of  any  question  of  law  raised,  and  of  '^™,jj  of 
the  facts  in  evidence  in  relation  thereto,  and  of  his  decision  law  raised, 
thereon,  and  of  his  decision  in  the  arbitration  or  on  the  etc-. and 
hearing  of  the  case :  and  he  shall,  at  the  expense  of  any  furnished, 
party  to  such  arbitration  or  case,  furnish  a  copy  of  the  note 
so  taken  to  or  allow  a  copy  of  the  same  to  be  taken  by  or  on 
behalf  of  such  party,  and  shall  sign  such  copy,  whether  a 
notice  of  motion  by  way  of  appeal  has  been  served  or  not. 

Proceedings  against  Insurers  under  Section  5.  Yht*8  f 

35. — (1.)  Where  under  section  5  of  the  Act  the  rights  of  bankrupt, 
an  employer  against  any  insurers  under  a  contract  entered  pi0y™" 

(e)  Words  in  italics  inserted  by  Rules  of  Nov.  24th,  1908  surers  vest 
(r.  1).  in  workman 

under  s.  5. 
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Appndx.  into  by  the  employer  with  the  insurers  in  respect  of  any 

liability  under  the  Act  to  any  workmen  are  transferred  to 

and  vest  in  the  workman,  th.e  following  provisions  shall 
have  effect. 

(2.)  Where  a  workman  who  is  or  claims  to  be  entitled  to 
compensation  from  an  employer  to  whom  section  5  of  the 
Act  applies  is  unable  to  ascertain  whether  such  employer 
has  entered  into  a  contract  with  insurers  in  respect  of  his 
liability,  he  may  apply  to  the  court  on  affidavit  intituled  in 
the  matter  of  the  Act,  and  setting  forth  the  facts  on  which 
the  application  is  made,  for  an  order  for  the  examination  of 
the  employer,  and  the  court  may  make  an  order  accordingly ; 
and  the  provisions  of  Order  XXV.,  Rules  71  and  72,  shall 
apply  in  the  same  manner  as  if  the  employer  were  a  debtor 
liable  under  a  judgment  or  order. 

(3.)  The  provisions  of  the  Act  and  these  Eules  as  to  the 
settlement  of  matters  by  arbitration  shall  with  the  necessary 
modifications  apply  to  the  settlement  by  arbitration  of  any 
question  as  to  the  liability  of  the  insurers  or  the  amount  of 
their  liability. 


Examina- 
tion of  em  - 

plover  as  to 
insurance. 


Order  xxv., 

Eules  71,  J2. 


Provisions 
as  to  arbi- 
tration. 

Form  11. 


Masters, 
seamen, 
apprentices, 
and  pilots. 


Claim  for 
compensa- 
tion in  case 
of  death. 


Where 
master,  etc., 
lost  with 
ship. 


Forms  of 
request  for 
arbitration. 

Forms  6,  1. 

Description 
of  owners  in 
documents 
and  pro- 
ceedings. 


Service  of 
documents 
and  pro- 
ceedings. 


Masters,  Seamen,  Apprentices,  and  Pilots.    Section  7. 

36. — (1.)  In  the  application  of  the  Act  and  these  Eules 
in  the  case  of  masters,  seamen,  and  apprentices  to  the  sea- 
service  and  apprentices  in  the  sea-fishing  service,  who  are 
workmen  within  the  meaning  of  the  Act,  and  who  are 
members  of  the  crew  of  any  such  ship  as  in  section  7  of  the 
Act  mentioned,  and  to  pilots  when  employed  on  any  such 
ship,  the  following  provisions  shall  have  effect. 

(2.)  In  the  case  of  the  death  of  a  master,  seaman, 
apprentice,  or  pilot  the  claim  for  compensation  shall  state 
the  date  at  which  news  of  the  death  was  received  by  the 
claimant. 

(3.)  The  claim  for  compensation  on  behalf  of  dependants 
of  a  master,  seaman,  apprentice,  or  pilot  lost  with  his  ship, 
and  the  particulars  appended  or  annexed  to  the  request  for 
arbitration,  shall  state  the  date  at  which  the  ship  was  lost 
or  is  deemed  to  have  been  lost. 

(4.)  A  request  for  arbitration  shall  be  according  to  such 
one  of  the  forms  in  the  Appendix  as  shall  be  applicable  to 
the  case,  with  such  modifications  as  the  nature  of  the  case 
shall  require. 

(5.)  In  any  document,  notice  or  proceeding  it  shall  be 
sufficient  to  describe  the  owners  of  the  ship  as  "  the  owners 
of  the  ship  ";  and  the  provisions   of  the  County 

Court  Eules  as  to  disclosure  of  the  names  of  partners 
shall  with  the  necessary  modifications  apply  to  the  dis- 
closure of  the  names  of  such  owners. 

(6.)  Subject  to  the  provisions  of  paragraph  (o)  of  sec- 
tion 7  of  the  Act  as  to  service  of  the  notice  of  accident 
and  the  claim  for  compensation,  any  document,  notice,  or 
proceeding  to  be  served  on  the  owners  of  a  ship  shall  be 
deemed  to  be  sufficiently  served  if  served  on  the  managing 
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owner  or  manager  for  the  time  being  of  the  ship,  or  (except  Appndx. 

where  the  master  is  claiming  compensation)  on  the  master      

of  the  ship ;   and  section  696  of  the  Merchant  Shipping  Merchant 
Act,  1894,  sub-section  (1),  shall  apply  to  service  on  the  J^ism, 
master  of  the  ship,  and  where  the  master  is  claiming  com-  Ss.  59,  696. 
pensation,  and  there  is  no  managing  owner  of  the  ship, 
service  may  be  effected  in  accordance  with  paragraph  (c)  of 
the  said  sub-section. 

Detention  of  Ships.     Section  11. 

37. — (1.)  An  application  for  an  order  for  the  detention  Application 
of  a  ship  under  section  11  of  the  Act  shall  be  made  in  t°„n  of  ship, 
accordance  with  the  rules   for  the  time  being   in    force  Act,  a.  n. 
under  the  Shipowners'  Negligence  (Remedies)  Act,  1905  ;  |  ^*w-  '• 
and  those  rules,  with  the  necessary  modifications,   shall 
apply  accordingly. 

(2.)  Subject  to  any  such  rules  as  in  the  last  preceding  para- 
graph mentioned,  an  application  for  an  order  for  detention 
shall  be  made  in  accordance  with  the  following  Rules. 

(3.)  The  application  may  (subject  to  the  provisions  of  ^PeV°£tlon 
paragraph  9  of  this  Eule)  be  made  ex  parte  either  in  or  out  dence. 
of  court,  according  to  the  form  in  the  Appendix,  and  shall  Form  26. 
be  supported  by  affidavit  or  other  evidence   showing,  to 
the  satisfaction  of  the  judge,  the  grounds  on  which  the 
application  is  made. 

(4.)  The   judge  may,  before  granting   the   application,  JJgler" 
require  the  applicant  to  give  or  procure  an  undertaking,  damages, 
to  the  satisfaction  of  the  judge,  to  abide  by  any  order  as  Form  2i. 
to  damages  and  costs  which  may  be  thereafter  made,  in 
case  any  person  affected  by  the  order  for  detention  shall 
sustain  any  damages   by  reason  of  the  order  which  the 
applicant  ought  to  pay. 

(5.)  An  order  for  detention  shall  specify  the  amount  for  Order  and 
which  security  shall  be  given,  and  shall  be  according  to  thereof011 
the  form  in  the  Appendix,  and  shall  be  issued  in  triplicate ;  Form  28. 
one  copy  shall  be  delivered  to  the  applicant,  and  the  other 
two  copies  to  the  officer  named  by  the  judge ;  and  one  of 
such  last-mentioned  copies  shall  be  delivered  by  the  officer 
to  the  person  who  is  at  the  time  of  the  execution  of  the 
order  apparently  in  charge  of  the  ship,  or,  if  there  is  no 
person  apparently  in  charge,  shall  be  nailed  or  affixed  on 
the  main  mast  or  on  the  single  mast  of  the  ship ;  and  the 
other  copy  shall  be  retained  by  the  officer. 

(6.)  The  judge  may  at  any  time  on  good  cause  shown  J^J?J^!on 
rescind  any  order  for  detention  made  by  him. 

(7.)  The  provisions  of  sections  one  hundred  and  eight  Security, 
and  one  hundred  and  nine  of  the  County  Courts  Act,  1888,  courts7 Act, 
and  of  Order  XXIX.,  as  to  security,  shall  with  the  neces-  isss.ss.  ios, 
sary  modifications  apply  to   the  giving  of  security;  and  *09- 
the  approval  by  the  judge  of  any  security  shall  be  signified       er  XXIXi 
in  writing  signed  by  him.     Where  security   is   given  by 
bond,  such  bond  shall  be  according  to  the  form  in   the  Form  29- 
Appendix. 
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Appndx. 

Release. 
Form  30. 


Notice  of 
application 
to  agent,  or 
solicitor  of 
owner. 


Under- 
taking by 
solicitor. 

Form  30a. 


Filing  of  un- 
dertaking. 


Attachment 
for  non-com- 
pliance with 
undertaking. 

Particulars 
to  state  cir- 
cumstances 
under  which 
persons 
giving 
security 
are  made 
respondents. 
Form  8. 

Trans- 
mission of 
documents, 
etc.,  where 
proceedings 


(8.)  If  the  judge  rescinds  any  order  for  detention,  or  is 
satisfied  that  satisfaction  has  been  made,  or  when  security 
has  been  given  and  approved,  or  in  any  other  case  if  the 
applicant  so  requires,  the  judge  shall  deliver  to  the  party 
applying  for  the  same  an  order  according  to  the  form  in  the 
Appendix,  directed  to  the  officer  named  in  the  order  for 
detention,  authorising  and  directing  him,  upon  payment 
of  all  costs,  charges,  and  expenses  attending  the  custody  of 
the  ship,  to  release  it  forthwith. 

(9.)  (a)  With  respect  to  notice  of  application  for  an 
order  for  detention,  and  to  undertakings  to  give  security, 
the  following  provisions  shall  have  effect. 

(6)  Notwithstanding  anything  in  this  Rule  contained, 
a  person  intending  to  apply  for  an  order  for  detention 
shall,  if  the  name  and  address  of  an  agent  in  England  for 
the  owners  of  the  ship,  or  of  a  solicitor  in  England  autho- 
rised to  act  for  the  owners,  agent,  master,  or  consignee  of 
the  ship,  are  known  to  him,  give  to  such  agent  or  solicitor, 
by  post,  telegram,  or  otherwise,  such  notice  of  the  time 
and  place  at  which  the  application  for  an  order  for  deten- 
tion is  intended  to  be  made  as  may  be  practicable  in  the 
circumstances  of  the  case. 

(c)  If  a  solicitor  in  England  represents  that  he  is 
authorised  to  act  for  the  owners,  agent,  master,  or  con- 
signee of  the  ship,  and  signs  an  undertaking  according  to, 
the  form  in  the  Appendix,  to  put  in  or  give  security  for 
an  amount  agreed  on  between  the  parties  or  fixed  by  the 
judge,  then  on  such  undertaking  being  filed  in  court, 

(i.)  the  judge  may  in  his  discretion  refuse  to  make  an 

order  for  detention ;  or 
(ii.)  if  an  order  for  detention  has  been  made,  but  not 

executed,  the  judge  may  rescind  it ;  or 
(iii.)  if   an    order    for   detention   has    been  made    and 
executed,  the  judge  may  deliver  to  the  party 
applying  for  the  same   an   order  of  release  in 
accordance  with  paragraph  8  of  this  Rule. 

(d)  An  undertaking  given  in  accordance  with  the  last 
preceding  paragraph  shall  be  filed  in  the  court  to  which 
the  application  for  an  order  of  detention  is  made  or  is 
intended  to  be  made. 

(e)  A  solicitor  who  fails  to  put  in  or  give  security 
in  pursuance  of  his  undertaking  to  do  so  shall  be  liable  to 
attachment. 

(10.)  Where  proceedings  by  way  of  arbitration  for  the 
recovery  of  compensation  are  taken  against  the  persons 
giving  security,  the  request  for  arbitration  and  particulars 
shall  state  concisely  the  circumstances  under  which  the 
persons  giving  security  are  made  respondents. 

(11.)  Where  proceedings  are  commenced  in  any  court  in 
England,  Scotland,  or  Ireland  other  than  that  in  which 
the  order  for  detention  was  made  or  applied  for,  the 
registrar  of  the  court  in  which  the  order  was  made  or 
applied  for  shall  on  request  transmit  by  registered  post  to 
the  registrar  of  the  court   in  which   the  proceedings  are 
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commenced  all  original  documents  filed  in  the  matter,  and  Appndx. 

a  certified  copy  of  all  records  made  with  reference  to  the      

matter,   and  any  bond  by  way  of  security  given  in  the  ^™^er°cel1 
matter,  and    shall  transfer  to  such  last-mentioned  court  other  than 
any  money  paid  into  court   by  way  of  security  in  the  ^"ctTorder 
matter ;  and  the  provisions  of  Order  "VT1L,  Rule  9,  as  to  for  deten- 
the  costs  of  copies  and  the  costs  of  transmission  shall  apply  ton  made  or 
to  any  transmission  under  this  paragraph.  app  le    or' 

(12.)  The  costs  incurred  by  any  party  in  relation  to  an  CostB  of 
application  for  an  order  of  detention  and  any  proceedings  ^ortor'for 
consequent   thereon    may  in  any  subsequent   proceedings  detention, 
by  way  of  arbitration  be  allowed  as  costs  of  the  arbitration. 


Proceedings  where  Employer  who  has  paid  Compensation,  or 
from  whom  Compensation  is  claimed,  desires  to  obtain 
Order  for  Detention  of  Ship  (5  Edw.  7,  c.  10). 

38.  Where  an  employer  who  has  paid  compensation  or  Application 
against  whom  a  claim  for  compensation  has   been  made  forSn/" 
under  the  Act  desires  to  make   an   application   for   the  tionofship. 
detention    of   a  ship  under    the    Shipowners'    Negligence  5  Edw.  t, 
(Remedies)  Act,  1905,  the  provisions  of  the  last  preceding  c-  L0- 
Rule  shall  apply,  subject  to  the  rules  for  the  time  being  in 
force  under  the  last-mentioned  Act,  and  to  the  following 
modifications,  viz. : 

(i.)  An  application  for  an  order  for  detention,  an  order 
for  detention,  and  a  bond  given  by  way  of  security 
shall  be  according  to  the  forms  in  the  Appendix.  Forms  si, 
(ii.)  "Where  proceedings  by  way  of  arbitration  for  the  32, 33- 
recovery  of  compensation  are  taken  against  the  Form  23- 
employer,  he  may  bring  in  the  persons  giving 
security  as  third  parties  in  accordance  with 
Rule  24,  and  the  provisions  of  that  Rule  shall 
apply  accordingly, 
(iii.)  "Where  such  proceedings  are  taken  against  the 
employer  in  any  court  other  than  that  in  which 
the  order  for  detention  was  made  or  applied  for, 
and  the  employer  brings  in  the  persons  giving 
security  as  third  parties,  the  provisions  of  para- 
graphs 11  and  12  of  the  last  preceding  Rule  shall 
apply, 
(iv.)  Where  the  employer  has  paid  compensation  in 
respect  of  the  injury,  all  questions  as  to  his  right 
to  indemnity  against  the  persons  giving  security, 
and  as  to  the  amount  of  such  indemnity,  shall  in 
default  of  agreement  be  settled  by  action,  or  by 
consent  of  the  parties,  by  arbitration,  in  accord- 
ance with  the  Act  and  these  Rules ;  and  if  such 
questions  are  settled  by  arbitration,  the  provisions 
of  paragraphs  10  to  12  of  the  last  preceding  Rule 
shall  apply. 
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Appndx. 


Application 
of  Act  and 
Rules  to 
cases  of 
industrial 
diseases. 

New  rule, 
March,  1908. 


Notice  of 
disablement. 


Forms  of 

request  for 
arbitration. 

Forms  9, 10. 

Adding 
respondent 
under  Act, 
s.  B(1XCJ 
(ii.). 

Forms  19, 20. 


Notice  of 
order,  and 
service  on 
added 
respondent. 


Forms  21, 22. 


Application 
of  Kules  to 
added 
respondent. 
Procedure 
at  arbitra- 
tion. 


Costs. 


Industrial  Diseases. 

39. — (1.)  In  the  application  of  the  Act  and  these  Rules  in 
the  case  of  a  workman  disabled  by  or  suspended  on  account 
of  his  having  contracted  any  disease  mentioned  in  section  8 
of  and  the  tbird  schedule  to  the  Act,  or  in  any  order  of  the 
Secretary  of  State  made  under  sub-section  (6)  of  the  said 
section,  or  disabled  by  or  suspended  on  account  of  his 
having  sustained  any  injury  due  to  the  nature  of  any 
employment  specified  in  any  such  order,  not  being  an  injury 
by  accident,  or  in  the  case  of  a  workman  whose  death  has 
been  caused  by  any  such  disease  or  injury  as  above 
mentioned,  the  following  provisions  shall  have  effect. 

(2.)  The  notice  required  by  section  2  of  the  Act  shall 
state  the  date  and  cause  of  the  disablement  or  suspension  ; 
and  where  a  certificate  of  disablement  or  a  certificate  of  or 
relating  to  suspension  has  been  given,  a  copy  thereof  shall 
on  demand  be  furnished  to  the  employer. 

(3.)  A  request  for  arbitration  shall  be  according  to  such 
one  of  the  forms  in  the  Appendix  as  shall  be  applicable  to 
the  case,  with  such  modifications  as  the  nature  of  the  case 
may  require.         , 

(4.)  (a)  If  the  employer  desires  to  add  any  other 
employer  as  a  party  to  the  arbitration,  pursuant  to  proviso 
(ii.)  to  paragraph  (c)  of  sub-section  (1)  of  section  8  of  the 
Act,  he  shall  file  with  the  registrar  in  duplicate  a  notice 
according  to  the  form  in  the  Appendix  :  and  thereupon  the 
registrar  shall  make  an  order  adding  such  other  employer  as 
a  respondent,  and  may,  if  necessary,  adjourn  the  hearing  of 
the  arbitration  for  such  time  as  may  be  necessary  to  enable 
such  other  employer  to  be  duly  served.  « 

(i)  Where  a  respondent  is  added  under  the  last  pre- 
ceding paragraph,  copies  of  the  notice  pursuant  to  which  he 
is  so  added,  and  of  the  order,  shall  be  sent  by  post  to  the 
applicant  and  the  original  respondent ;  and  the  like  copies, 
together  with  a  copy  of  the  applicant's  request  and  parti- 
culars, and  of  the  notice  served  on  the  original  respondent 
under  Kules  14  and  15,  and  a  notice  according  to  the  form  in 
the  Appendix  as  to  the  place  at  which  and  the  day  and  hour 
on  and  at  which  the  arbitration  will  be  proceeded  with, 
shall  be  issued  by  the, registrar  for  service  on  the  added 
respondent ;  and  such  copies  and  notices  shall  be  served  on 
the  added  respondent  in  accordance  with  Rule  15,  with  the 
substitution  of  the  original  respondent  for  the  applicant. 

(c)  The  provisions  of  these  Rules  as  to  respondents  shall 
apply  to  the  added  respondent  from  the  date  of  service  on 
him  as  if  he  had  been  originally  made  a  respondent. 

(d)  At  the  hearing  of  the  arbitration  the  judge  or 
arbitrator  shall  decide  all  questions  as  between  the  applicant 
and  the  original  and  added  respondents,  and  may  make  such 
award  as  may  be  necessary  effectively  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in  the 
arbitration,  and  may  make  such  order  as  to  costs  as  between 
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the  applicant   and  the  respondents,  and  as   between  the  Appndx. 

respondents  themselves,  as  may  be  just.  

(5.)  Where  the  employer  claims  under  proviso  (iii.)  to  Claim  to 
paragraph  (c)  of  sub-section  (1)  of  section  8  of  the  Act  to  be  SrAct0" 
entitled  to  contribution  from  any  other  employer,  he  may  s.  8(i)(c/ 
bring  in  such  other  employer  as  a  third  party  in  accordance  ("'■)■ 
with  Rules  19  to  23,  25  and  26  ;  and  the  provisions  of  those  Form  23. 
Eules  shall  with  the  necessary,  modifications  apply  to  any 
such  claim  to  contribution  in  like  manner  as  they  apply  to 
claims  to  indemnity. 

Appointment  of  Arbitrator  by  Judge  in  place  of  Arbitrator 
agreed  on  by  the  Parties  under  Schedule  11.,  Paragraph  8. 

40. — (1.)  In  case  of  the  death  or  refusal  or  inability  to  Application 
act  of  an  arbitrator  agreed  on  by  the  parties,  any  party  to  m^m?poil"" 
the  arbitration  who  desires  to  make  an  application  to  the  Form  34 
judge  to  appoint  a  new  arbitrator  shall  apply  in  writing  to 
the  registrar  to  fix  a  time  and  place  for  the  hearing  of  such 
application. 

(2.)  The  registrar  shall  fix  the  hearing  of  the  application  Fixing  of 
before  the  judge  for  any  court  appointed  to  be  held  within  re£"trarby 
fourteen  days    from  the  date  of   the  application   to  the 
registrar,  but  so  that  he  shall  not,  except  by  consent,  fix 
the  hearing  for  a  day  less  than  seven  days  from  the  date  of 
the  application. 

(3.)  If  there  iB  no  available  court,  the  registrar  shall  send  Fixing  or 
notice  of  the  intended  application  to  the  judge,  who  shall  as  ^j,"8  by 
soon  as  conveniently  may  be  fix  a  time  and  place  for  the 
hearing  of  the  application.     Such  time  shall  not,  except  by 
consent,  be  less  than  seven  days  from  the  date  of  the 
application  to  the  registrar. 

(4.)  On  the  time  and  place  for  the  hearing  of  the  appli-  Summons  to 
cation  being  fixed,  the  registrar  shall  issue  to  the  applicant  other  party, 
a  summons  under  the  seal  of  the  court  according  to  the 
form  in  the  Appendix,  addressed  to  the  other  party  to  the  Form  35. 
arbitration,  and  requiring  ;him  to  attend  on  the  hearing  of 
the  application. 

(5.)  Such  summons  shall  be  served  by  the  applicant  on  Service  of 
the  other  party  in  accordance  with  Rule  15  of  these  Rules  8ummouB- 
not  less  than  four  clear  days  before  the  day  fixed  for  the 
hearing,  unless  such  party  agrees  to  accept  shorter  service. 

(6.)  On  the  day  fixed  for  the  hearing  the  judge  shall  Hearing  of 
dispose  of  the  application  on  hearing  the  parties,  or  on  application, 
hearing  the  applicant  and  on  proof  of  service  of  the  summons 
on  the  other  party,  if  such  other  party  does  not  appear. 

(7.)  Before  appointing  any  person  to  act  as  arbitrator,  the  Asceriain- 
judge  shall  ascertain  that  such  person  is  willing  to  serve  if  ™fi?'npleS8 
appointed.  to  act. 

(8.)  The  appointment  may  be  made  by  indorsement  on  Order, 
the  summons,  or  by  a  separate  order. 

(9.)  The  costs  of  the  application  shall  be  in  the  discretion  Costs, 
of  the  judge,  who  may  order  the  same  to  be  paid  by  one 
party  to  the  other,  or  to  be  dealt  with  as  costs  attending  the 
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Appndx.  arbitration.     Such  costs,  if  allowed,  shall  be  taxed  on  such 
scale  as  the  judge  shall  direct. 


2,  pars, 
1-4,  9. 
Form  36. 
New  rule, 
May,  1909. 


Memorandum  under  Schedule  II,  Paragraph  9. 

Memo-  41. — (1.)  The  memorandum  as   to  any  matter  decided 

randum  to  \yy  a  committee  or  by  an  arbitrator  or  by  agreement,  which 
registrar.  is  by  paragraph  9  of  the  second  schedule  to  the  Act  required 
Act,  sched.  to  be  sent  to  the  registrar,  shall  be  according  to  such  one  of 
the  forms  36  (i.)  to  36  (iv.)  in  the  Appendix  as  is  applicable 
to  the  circumstances  of  the  case,  and  shall  be  left  at  the 
office  of  the  registrar,  or  sent  by  post  by  registered  letter 
addressed  to  the  registrar  at  his  office,  as  soon  as  may  be 
after  the  matter  has  been  decided. 

(2.)  Where  the  matter  is  decided  after  a  medical  referee 
has  been  appointed  to  report  on  any  matter  under  paragraph 
15  of  the  second  schedule  to  the  Act,  a  copy  of  the  report  of 
the  referee  shall  be  annexed  to  the  memorandum  and  re- 
corded therewith ;  and  if  the  referee  attended  any  proceeding 
in  the  arbitration,  it  shall  be  so  stated  in  the  memorandum. 
(3.)  In  case  of  an  agreement  as  to  any  matter  referred  to 
in  paragraph  1  of  Rule  49,  a  separate  statement  as  required 
by  that  paragraph  shall  be  left  or  sent  with  the  memorandum 
of  the  agreement. 


Authentica- 
tion of 
memo- 
randum of 
decision  of 
committee  or 
arbitrator. 

New  rule. 
May,  1909. 


Authentica- 
tion of 
memo- 
randum of 
agreement. 


Copies. 


Production 
oi  original 
agreement. 


Memoran- 
dum may  be 
lodged  by 
insurers. 


42. — (1.)  If  the  matter  is  decided  by  a  committee  or  an 
arbitrator,  the  memorandum  shall  be  authenticated  by  the 
signatures  of  the  chairman  and  secretary  of  the  committee, 
or  by  the  signature  of  the  arbitrator ;  and  it  shall  be  the 
duty  of  the  committee  or  arbitrator,  as  soon  as  may  be  after 
the  decision,  to  draw  up  such  memorandum  and  to  sign  the 
same  or  cause  it  to  be  signed  as  aforesaid,  and  to  leave  or 
send  the  same  as  aforesaid,  or  to  deliver  the  same  to  some 
party  interested,  to  be  by  him  so  left  or  sent. 

(2.)  If  the  matter  is  decided  by  agreement,  the  memo- 
randum shall  be  authenticated  by  the  signatures  or  signature 
of  the  parties  to  the  agreement  or  one  of  them,  or,  in  the 
case  of  employers,  by  the  signature  of  some  official  or  other 
person  in  their  employ  duly  authorised  to  sign  on  their  behalf, 
or,  in  the  case  of  persons  under  disability,  by  the  signature 
of  their  next  friend  on  their  behalf. 

(3.)  There  shall  be  left  or  sent  with  the  memorandum  a 
copy  thereof  for  every  party  interested,  other  than  the 
party  (if  any)  by  whom  the  memorandum  is  left  or  sent. 

(4.)  Where  the  matter  is  decided  by  agreement,  the 
registrar  may,  if  the  original  agreement  is  in  writing,  and  is 
not  left  or  sent  to  be  recorded,  require  such  original  agree- 
ment to  be  produced ;  but  he  shall  not  be  entitled  to  retain 
the  same  where  a  memorandum  thereof  is  left  or  sent  to  be 
recorded. 

(5.)  An  agreement  or  memorandum  of  an  agreement  may 
be  left  with  or  sent  to  the  registrar  by  insurers  on  behalf  of 
the  parties  interested. 
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(6.)  An  agreement  made  by  or  on  behalf  of  any  person  Appndx. 

under  any  legal  disability  shall  be  conditional  only  unless       

and  until  a  memorandum  thereof  has  been   recorded  in  o^behaT" 
accordance  with  the  Act  and  these  Rules.  of  person 

under 

43.  On  the  receipt  of  the  memorandum  the  registrar  disability, 
shall  send  one  of  the  copies  thereof  to  every  party  Notice  to 
interested,  with  a  notice  according  to  the  form  in  the  forested 
Appendix,  requesting  such  party  to  inform  him  within  seven  of  memo- 
days  from  the  date  of  the  notice  whether  the  memorandum  SSSJ}n?been 
is  genuine,  or  whether  he  disputes  it,  and,  if  so,  in  what  revived, 
particulars,  or  objects  to  its  being  recorded,  and,  if  so,  on  Form  37. 
what  grounds. 

44.  If  all  the  parties  interested  admit  the  genuineness  of  Jj?™,^™8 
the  memorandum,  or  do  not  within  such  period  of  seven  randum,  if 
days  dispute  it  or  object  to  its  being  recorded,  the  registrar  n°t  disputed, 
shall,  subject  to  proviso  (d)  to  paragraph  9  of  the  second 
schedule  to  the  Act,  and  to  Eule  49,  record  it  without 

further  proof. 

45.  If  any  party  interested  disputes  the  genuineness  of  Wher« 
the  memorandum,  or  if,  where  a  workman  seeks  to  record  randum 

a  memorandum  of  agreement   between   his   employer   and  disputed,  or 
himself,  the  employer  alleges  that  the  workman  has  in  fact  objects  to 
returned  to  work'  and  is  earning  the  same  wages  as  he  did  its  being 
before  the  accident,  and  objects  to  the  recording  of  the  2™rsched  2 
memorandum,  such  party  or  employer  shall  within  seven  ?ar.'  9  (ft), 
days  from  the  date  of  the  notice  mentioned  in  Rule  43  file 
with  the  registrar  a  notice  according  to  the  form  in  the 
Appendix  that  he  disputes  the  genuineness  of  the  memo-  Folm  3S- 
randum  or  that  he  objects  to  its  being  recorded,  and  shall 
with  such  notice  file  a  copy  thereof  for  each  of  the  other 
parties  interested. 

46.  On  the  receipt  of  any  such  notice  as  in  the  last  pre-  Notice  of 
ceding  Rule  mentioned,  the  registrar  shall  send  a  copy  objection^ 
thereof  to  each  of  the  other  parties  interested,  together  with 

a  notice  according  to  the  form  in  the  Appendix,  informing  Form  39- 
such  party  that  the  memorandum  will  not  be  recorded  except 
with  the  consent  in  writing  of  the  party  or  employer  disput- 
ing the  same  or  objecting  to  the  same  being  recorded,  or  by 
order  of  the  judge. 

47. — (1.)  If  the  consent  mentioned  in  the  last  preceding  Subsequent 
Rule  is  obtained,  the  registrar  shall,  subject  to  proviso  (d)  ProoeedlI189- 
to  paragraph  9  of  the  second  schedule  to  the  Act,  and  to 
Rule  49,  record  the  memorandum  without  further  proof. 

(2.)  If  such  consent  cannot  be  obtained,  any  party 
interested  may  apply  to  the  judge  to  order  the  memorandum 
to  be  recorded. 

(3.)  Provided  that  if  all  parties  interested  consent  in  Amendment 
writing  to  any  amendment  of  the  memorandum,  and  to  the  of  "}u_°{.v 
recording  of  the  same  as  so  amended,  the  registrar  may  consent, 
amend  the  memorandum  accordingly,  and  record  the  same  uew  ciauae, 
without  further  proof.  July,  1909. 
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Appndx. 


Proceedings 
on  applica- 
tion for 
record  of 
memo- 
randum or 
rectification 
of  register. 
Form  40. 


Proceedings  for  Record  of  Memorandum  or  Rectification 
of  Register. 

48.  The  following  provisions  shall  apply  to  an  application 
for  an  order  that  a  memorandum  he  recorded,  or  an  applica- 
tion to  the  judge  to  rectify  the  register  pursuant  to  para- 
graph 9  of  the  second  schedule  to  the  Act. 

(a)  The  application  shall  be  made  in  court  on  notice  in 
writing,   stating  the  relief  or    order  which    the 
applicant  claims. 
(6)  The  notice  shall  be  filed  with  the  registrar,  and  copies 
thereof  shall  be  served — 
(i.)  in  the  case  of  an  application  for  an  order  that  a 
memorandum  be  recorded,  on  the  party  disput- 
ing the  memorandum  or  objecting  to  its  being 
recorded,  and  on  all  other  parties  interested ; 
(ii.)  in  the  case  of  an  application  to  rectify  the  register, 
on  every  party  who  would  be  affected  by  such 
rectification,  subject  to  the  provisions  of  these 
Kules  as  to  the  parties  to  an  arbitration ; 
or  on  the  solicitor  of  such  party,  ten  clear  days 
at   least  before    the  hearing  of   the  application, 
unless  the  judge  or  registrar  gives  leave  for  shorter 
notice. 

(c)  On  the  hearing  of  the  application,  witnesses  may  be 

orally  examined  in  the  same  manner  as  on  the 
hearing  of  an  action. 

(d)  On  the  hearing  of  the  application  the  judge  may  make 

such  order  or  give  such,  directions  as  he  may  think 
just,  regard  being  had,  in  the  case  of  an  application 
for  an  order  that  a  memorandum  of  an  agreement 
be  recorded,  to  proviso  (d)  to  paragraph.  9  of  the 
second  schedule  to  the  Act. 

(e)  The  provisions  of  the  Act  and  these  Rules  as  to  the 

costs  of  an  arbitration  before  the  judge  shall  apply 
to  any  such  application. 


Where 
memoran- 
dum of 
agreement 
relates  to 
matter 
within 
Act.  Sched. 
2,  par  9, 
proviso  (d). 
Form  36a. 
Inquiry  by 
registrar, 
and  proceed, 
ings  thereon. 


Reference  of  Agreement  presented  for  Registration  to  the  Judge. 
Schedule  II,  Paragraph  9,  Proviso  (d). 

49. — (1.)  Where  a  memorandum  of  an  agreement  as  to 
the  redemption  of  a  weekly  payment  by  a  lump  sum,  or  as 
to  the  amount  of  compensation  payable  to  a.  person  under 
any  legal  disability,  or  to  dependants,  is  presented  for  regis- 
tration, there  shall  be  left  or  sent  with,  the  memorandum  a 
separate  statement,  according  to  the  form  36a  in  the  Appen- 
dix, of  such  of  the  particulars  mentioned  in  that  form  as  are 
applicable  to  the  circumstances  of  the  case.  (New  rule,  1909.) 

(la.)  In  any  such  case  the  registrar  shall,  before  recording 
the  memorandum,  make  such  inquiries  and  obtain  such 
information  as  he  may  think  necessary  in  order  to  satisfy 
himself  whether  the  memorandum  may  properly  be  recorded, 
regard  being  bad  to  proviso  (d)  to  paragraph  9  of  the  second 
schedule  to  the  Apt.     And  it  shall  be  the  duty  of  the  parties 
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to  the  agreement  to  answer  such  inquiries  and  give  such  Appndx. 
information  accordingly.    (New  rule,  1909.)  

(2.)  Where  it  appears  to  the  registrar  that  the  memo- 
randum ought  not  to  be  recorded  for  any  reason  mentioned 
in  the  said  proviso,  he  shall  make  a  report  to  the  judge  in 
writing,  stating  the  information  he  has  obtained,  and  the 
grounds  on  which  it  appears  to  him  that  the  memorandum 
ought  not  to  be  recorded. 

(3.)  If  on  consideration  of  the  registrar's  report  it  appears 
to  the  judge  that  the  memorandum  may  properly  be  recorded, 
he  may  so  direct,  and  it  shall  be  recorded  accordingly. 

(4.)  If  on  consideration  of  the  registrar's  report  it  appears 
to  the  judge  that  the  memorandum  should  not  be  recorded 
without  further  inquiry,  the  registrar  shall  send  notice  to 
the  parties  to  the  agreement  according  to  the  form  in  the 
Appendix,  informing  them  that  he  has  referred  the  matter 
to  the  judge,  and  requiring  them  to  attend  on  a  day  to  be  Form  «. 
named  in  the  notice,  when  the  matter  will  be  inquired  into 
by  the  judge. 

(5.)  The  notices  shall  be  sent  to  the  parties  or  their 
solicitors  ten  clear  days  at  least  before  the  day  fixed  for  the 
inquiry,  unless  the  judge  directs  shorter  notice  to  be  given. 

(6.)  At  the  inquiry  witnesses  may  be  orally  examined  in 
the  same  manner  as  on  the  hearing  of  an  action. 

(7.)  At  the  inquiry  the  judge  may  make  such  order  or  give 
such  directions  as  he  may  think  just. 

(8.)  The  provisions  of  the  Act  and  these  Rules  as  to  the 
costs  of  an  arbitration  before  the  judge  shall  apply  to  any 
such  inquiry.  And  in  particular,  if  it  appears  that  a  report 
of  the  registrar  has  been  rendered  necessary  by  the  neglect  or 
refusal  of  any  party  to  an  agreement  to  furnish  any  infor- 
mation reasonably  required  of  him  by  the  registrar,  such 
party  may  be  ordered  to  pay  the  costs  of  the  inquiry  (/). 

Proceedings  for  Removal  of  Record  of  Memorandum  of 
Agreement  from  Register  under  Schedule  II.,  Para- 
graph, 9,  Proviso  (e). 

50. — (1.)  An  application  to  the  judge  by  or  on  behalf  of  Application 
any  party  for  the  removal  from  the  register  of  the  record  f°r  removal 
of  a  memorandum  of  an  agreement  under  proviso  (e)  to  m«rt  from 
paragraph  9  of  the  second  schedule   to  the  Act  shall  be  register, 
made  in  court  on  notice  in  writing :  and  the  provisions  of  ^pa1?09bed' 
Rule  48  shall  apply  to  the  proceedings  on  such  application,    proviso  (e). 

(2.)  If  it  appears  to  the  judge  on  a  report  by  the  registrar  Form  42. 
without  such  application  as  in  the  last  preceding  paragraph  Noticewhere 
mentioned  that  the  record  of  a  memorandum  of  an  agree-  inquiry 
ment  should'  be  removed  from  the  register  pursuant  to  the  ?^egeted  by 
said  proviso,  the  registrar  shall  send  notice  to  the  parties 
to  the  agreement  according  to  the  form  in  the  Appendix, 
requiring  them   to  attend  on  a  day  to   be  named  in  the  Form  43. 
notice,  when  the  matter  will  be  inquired  into  by  the  judge. 

(/)  Words  in  italics  added  by  Rules  of  November,  1908 
(r4(2)). 
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Appndx.      (3.)  Such  notice  shall  be  sent  and  the  inquiry  held  in 

accordance  with  the  provisions  of  the  last  preceding  Rule, 

and  the  provisions  of  that  Rule  shall  apply  to  any  such 
inquiry. 


Payment 
into  court 
and  invest- 
ment and 
application 
of  lump  sum 
payable 
under  agree- 
ment in  lieu 
of  or  in 
redemption 
of  v.  eekly 
payment  to 
person  under 
disability. 
Act,  Sched. 
1,  pars.  5, 17. 


Payment  into  Court  and  Application  of  lump  Sum  payable 
by  Agreement  in  lieu  or  for  Redemption  of  weekly  pay- 
ment payable  to  a  person  under  legal  disability. 

50a. — (6.)  Where  an  agreement  is  made  for  the  payment 
of  a  lump  sum  in  lieu  of  a  weekly  payment  to  a  person 
under  any  legal  disability,  or  for  the  redemption  by  a 
lump  sum  of  a  weekly  payment  payable  to  a  person  under 
any  legal  disability,  and  a  memorandum  thereof  has  been 
recorded  in  accordance  with  the  Act  and  these  Rules,  such 
sum  shall  be  paid  into  court,  and  shall  be  invested,  applied, 
or  otherwise  dealt  with  by  the  court  in  such  manner  as  the 
court  in  its  discretion  thinks  fit  for  the  benefit  of  the  person 
entitled  thereto,  and  the  receipt  of  the  registrar  of  the  court 
shall  be  a  sufficient  discharge  in  respect  of  the  amount  paid 
in :  and  the  provisions  of  paragraph  5  of  the  first  schedule  to 
the  Act  and  of  Rule  56a  shall  apply  to  the  payment  into 
court  and  the  investment  and  application  of  such  lump  sum. 
(New  rule,  1909.) 


Certificate  under  Section  1,  Sub-section  4. 

u'de^'t         ''■'■• — (^*)  Where  an  action  is  brought  in  the  county  court 
b.  i,sub-s.'4.  to  recover  damages  independently  of  the  Act  for  injury 
caused  by  any  accident,  and  the  court  proceeds  under  sub- 
section (4)  of  section  1  of  the  Act,  the  certificate  given  by  the 
Form  44.       court  shall  be  according  to  the  form  in  the  Appendix. 

(2.)  The  registrar  shall,  on  receiving  a  certificate  given  by 
any  other  court  under  the  said  sub-section,  record  the  same 
in  like  manner  as  if  such  certificate  were  an  award  made  by 
the  judge. 


Application 

for  assessor. 
Act,  Sched. 
2,  par.  5. 

Form  (5. 


Assessor  to 
be  sum- 
mooed  if 
judge 
approves. 

Notice 
where  judge 
does  not 
approve. 

Form  16. 


Summoning  Medical  Referee  as  Assessor  under  Schedule  II., 
Paragraph  5. 

52. — (1.)  Any  party  to  an  arbitration  may  eight  I  clear 
days  at  least  before  the  day  fixed  for  proceeding  with  the 
arbitration  file  with  the  registrar  an  application  according 
to  the  form  in  the  Appendix,  requesting  the  judge  to 
summon  a  medical  referee  to  sit  with  him  as  an  assessor 
under  paragraph  5  of  the  second  schedule  to  the  Act. 

(2.)  On  the  receipt  of  an  application  for  an  assessor  the 
registrar  shall  forward  a  copy  of  the  same  to  the  judge, 
who  if  he  thinks  fit  shall  return  the  same  with  his 
approval,  and  thereupon  the  registrar  shall  forthwith 
summon  an  assessor. 

(3.)  If  the  judge  does  not  think  fit  that  an  assessor  shall 
be  summoned,  notice  thereof  shall  be  given  by  the  registrar 
to  the  applicant,  according  to  the  form  in  the  Appendix. 
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(4.)  If  the  judge  thinks  fit,  either  on  the  application  of  Appndx. 

any  party  to   an  arbitration   or  on   his  own  motion,  to       ; 

summon  a  medical  referee  to  sit  with  him  as  an  assessor,  ofSSso"8 
the  registrar  shall  forthwith  summon  one  of  the  medical  if  judge 
referees  appointed  by  the  Secretary  of  State  for  the  area  appro™8  or 
comprising  the  district  of  the  court  in  which  the  arbitra- 
tion is  pending,  by  sending  to  such  medical  referee  by  post 
a  summons  according  to  the  form  in  the  Appendix.  Form  47. 

(5.)  If  at  the  time  and  place  appointed  for  the  arbitra-  where 
tion  the  medical  referee  summoned  does  not  attend,  the  Jf8^^*"18 
judge  may  either  proceed  with  the  arbitration  without  the 
assistance  of  an  assessor,  or  he  may  adjourn  the  hearing. 


Appointment  of  Medical  Referee  to  Report  under 
Schedule  II,  Paragraph  15. 

53. — (1.)  Subject  to  and  in  accordance  with  regulations  Appoint- 
made  by  the  Secretary  of  State  and  the  Treasury  under  me"4 "' 
paragraph  15  of  the  second  schedule  to  the  Act,  the  judge  referees 
may  submit  to  a  medical  referee  for  report  any  matter  to  report 
which    seems    material    to    any   question    arising    in    an  g°hej  2° ' 
arbitration.  par.  is. 

(2.)  When  any  matter  is  submitted  as  aforesaid,  the 
judge  may,  subject  to  and  in  accordance  with  such  regu- 
lations, order  the  injured  workman  to  submit  himself  for 
examination  by  the  medical  referee;  and  it  shall  be  the 
duty  of  the  workman,  on  being  served  with  such  order,  to 
submit  himself  for  examination  accordingly. 


Application  for  Reference  to  Medical  Referee  under 
Schedule  I,  Paragraph  15. 

54. — (1.)  With  respect  to  applications  to  the  registrar  Application 
pursuant  to  paragraph  15  of  the  first  schedule  to  the  Act  [oVmedicaf 
to  refer  any  matter  to  a  medical  referee,   the  following  referee 
provisions  shall  have  effect.  ™der  Act, 

(2.)  An  application  to  the  registrar  to  refer  any  matter  par.  ii. ' 
to  a  medical  referee  shall  be  made  in  writing,  and  shall 
contain  a  statement  of  the  facts  which  render  the  applica- 
tion necessary,  according  to  the  form  in  the  Appendix,  and  Form  48. 
shall  be  accompanied  by  a  copy  of  the  report  of  every 
medical  practitioner  who  has  examined  the  workman 
either  on  behalf  of  the  employer  or  on  the  selection  of  the 
workman.  The  application  shall  be  signed  by  or  on  behalf 
of  both  parties ;  and  the  applicant  shall  file  copies  of  the 
application  and  reports  for  the  use  of  the  medical  referee. 

(3.)  On  the  hearing  of  the  application  the  registrar 
shall  refer  the  matter  to  one  of  the  medical  referees 
appointed  for  the  area  comprising  the  district  of  the  court : 
and.  shall  forward  to  such  medical  referee  by  registered 
post  one  of  the  filed  copies  of  the  application  and  reports, 
with  an  order  of  reference  according  to  the  form  in  the  Form  49. 
Appendix. 
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Appndx 


Form  50. 


(4.)  The  registrar  shall  also  make  an  order  directing  the 
workman  to  submit  himself  for  examination  by  the  medical 
referee,  subject  to  and  in  accordance  with  any  regulations 
made  by  the  Secretary  of  State. 

(5.)  Before  making  such  order  the  registrar  shall  inquire 
whether  the  workman  is  in  a  fit  condition  to  travel  for  the 
purpose  of  examination,  and  if  satisfied  that  he  is  in  a  fit 
condition  shall  by  the  order  direct  him  to  attend  at  such 
time  and  place  as  the  referee  may  fix,  and  if  satisfied  that  he 
is  not  in  a  fit  condition  to  travel  shall  so  state  in  the  order 
of  reference ;  and  it  shall  be  the  duty  of  the  workman, 
on  being  served  with  the  order,  to  submit  himself  for 
examination  accordingly. 

(6.)  The  registrar  shall  deliver  or  send  by  registered 
post  to  each  party  a  copy  of  the  order  of  reference,  and 
shall  send  to  the  workman  a  copy  of  the  order  directing 
him  to  submit  himself  for  examination. 

(7.)  The  medical  referee  shall  forward  his  certificate  in 
the  matter  to  the  registrar  by  registered  post. 

(8.)  On  the  receipt  of  the  certificate  of  the  medical 
referee  the  registrar  shall  inform  the  parties  by  post  that  it 
has  been  received,  and  shall  permit  any  party  to  inspect 
the  same  during  office  hours,  and  shall  on  the  application 
and  at  the  cost  of  either  party  furnish  him  with  a  copy  of 
the  certificate,  or  allow  him  to  take  a  copy  thereof. 

(9.)  The  fee  payable  by  the  applicant  shall  be  calculated 
at  the  rate  of  one  shilling  in  the  pound  on  26  times  the 
amount  of  the  weekly  payments  claimed  by  or  payable  to 
the  workman,  so  that  the  total  fee  shall  not  exceed  one 
pound. 

(10.)  The  costs  of  any  application  to  the  registrar,  in- 
cluding the  fee  paid  under  the  last  preceding  paragraph, 
may  be  allowed  as  costs  in  any  subsequent  arbitration  for 
the  settlement  of  the  weekly  payment  to  be  made  to  the 
workman,  or,  where  the  application  is  made  after  the 
weekly  payment  has  been  settled,  as  costs  in  any  subse- 
quent arbitration  as  to  the  review  of  such  weekly  payment. 


Application 
to  stay 
proceedings 
or  suspend 
weekly  pay- 
ments on 
refusal  of 
workman  to 
submit  to 
examination 
under  Act, 
8c  Li  d.  1, 
par.  4, 
par.  14, 
or  par.  15. 


Suspension  of  Proceedings  or  Weekly  Payments  on  Refusal  to 
Submit  to  Examination  under  Schedule  I.,  Paragraph  4, 
Paragraph  14,  or  Paragraph  15. 

55. — (1.)  In  any  case  in  which  a  workman  has  given 
notice  of  an  accident,  or  is  receiving  weekly  payments 
under  the  Act,  and  the  employer  alleges  that  the  workman 
refuses  to  submit  himself  to  medical  examination  in 
accordance  with  paragraph  4,  paragraph  14,  or  paragraph 
15  of  the  first  schedule  to  the  Act,  or  in  any  way  obstructs 
such  examination,  the  employer  may  apply  for  a  suspension 
of  the  right  to  compensation  and  to  take  or  prosecute  any 
proceedings  under  the  Act  in  relation  to  compensation,  or 
of  the  right  to  the  weekly  payments,  until  such  examination 
has  taken  place,  in  accordance  with  this  rule. 
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(2.)  Where  proceedings  are  pending  before  a  committee  Appndx. 

or  an  arbitrator  agreed  on  by  the  parties,  the  application      

shall  be  made  to  such  committee  or  arbitrator. 

(3.)  Where  the  workman  has  given  notice  of  an  accident, 
but  no  proceedings  are  pending,  or  proceedings  are  pending 
before  the  judge  or  an  arbitrator  appointed  by  him,  the 
application  shall  be  made  to  the  judge. 

(4.)  Where  the  workman  is  receiving  weekly  payments 
under  an  award,  memorandum,  or  certificate,  then 

(a)  If  proceedings  for  the  review  of  the  weekly  pay- 
ment   are    pending    before    a    committee    or   an 
arbitrator  agreed  on  by  the  parties,  the  application 
shall  be  made  to  such  committee  or  arbitrator ; 
(5)  If   no  proceedings  for  review  are   pending,    or    if 
proceedings   for   review  are  pending    before    the 
judge  or  an   arbitrator    appointed  by  him,   the 
application  shall  be  made  to  the  judge. 
(5.)  Where  the  application  is  to  be  made  to  the  judge,  polm  52. 
it  may  be  made  in  or  out  of  court  in  accordance  with 
Eule  48 ;  and  the  provisions  of  the  said  rule  shall  apply 
to  the  proceedings  on  such  application,  with  the  following 
modification : — 

(a)  The  notice  shall  be  served  on  the  workman  or  his 
solicitor  five  clear  days  before  the  hearing  of  the 
application,  unless  the  judge  or  registrar  gives 
leave  for  shorter  notice. 


Payment  into  Court  and  Investment  and  Application  of 
Money  payable  in  case  of  Death.  Schedule  I.,  Para- 
graph 5  (g). 

56a. — (1.)  Where  any  payment  in  the  case  of  a  death  is  Payment 
to  be  paid  into  the  County  Court  pursuant  to  paragraph  5  JSveStoemt 
of  the  first  schedule  to  the  Act,  the  following  provisions  and  appiica- 
shall  have  effect.  tion  of  pay  - 

(2.)  Where  any  money  is  to  be  paid,  into  court  under  an  X<death.CM9 
award  made  by  the  judge  or  an  arbitrator  appointed  by  him,  Act,  Sched. 
payment  shall  be  made  in  accordance  with  the  directions  1> par- 5- 
contained  in  the  award. 

(3.)  In  any  other  case  payment  shall  be  made  into  the 
court  in  which  the  memorandum  of  the  decision,  award,  or 
agreement  under  which  the  money  is  to  be  paid,  or  the 
certificate  under  which  the  money  is  to  be  paid,  has  been  or 
is  to  be  recorded. 

(4.)  Where  money  is  to  be  paid  into  court  under  this 
Rule,  the  employer  shall  lodge  with  the  registrar  a  praecipe 
in  duplicate  according  to  the  form  53  in  the  Appendix,  and  Form  53. 
shall  annex  to  one  copy  of  the  praseipe  a  form  of  receipt,  and 

(g)  Rule  56  of  the  Principal  Rule8  was  annulled  by  the 
Rules  (r.  4)  of  March,  1908,  which  substituted  Rule  56a, 
which  was  again  amended  and  added  to  by  the  Rules  of 
May,  1909,  and  a  new  Rule,  56b,  added.  The  Rule  as  printed 
above  contains  the  provisions  at  present  in  force. 
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Appndx.  the  registrar,  on  receipt  of  the  sum  paid  in,  shall  sign  the 
receipt  and  return  the  same  to  the  employer;  and  the 
employer  shall  forthwith  give  notice  to  the  persons  interested 
in  the  sum  paid  in  of  such  payment  having  heen  made. 

(5.)  On  the  payment  of  money  into  court,  the  registrar 
shall  forthwith  send  by  post  to  each  of  the  persons  appear- 
ing by  the  award,  memorandum,  or  certificate  to  be  interested 
in  such  money  a  notice  of  the  said  payment  according  to  the 
Form  53b      form  53b  (i.)  in  the  Appendix.     Provided  that  in  the  case  of 
('•)•  infant  dependants  residing  with  their  mother  or  guardian  it 

shall  be  sufficient  to  send  such  notice  to  the  mother  or 
guardian  only. 

(6.)  If  all  questions  as  to  who  are  dependants  and  the 
amount  payable  to  each  dependant  have  been  settled  by 
arbitration  before  payment  into  court,  the  sum  paid  into 
court  shall  be  allotted  between  the  dependants  in  accordance 
with  the  award,  and  the  amount  allotted  to  each  dependant 
shall  be  invested,  applied,  or  otherwise  dealt  with  by  the 
court  for  the  benefit  of  the  person  entitled  thereto  in 
accordance  with  paragraph  5  of  the  first  schedule  to 
the  Act. 

(7.)  If  all  questions  as  to  who  are  dependants  have  been 
settled  by  agreement  before  payment  into  court,  the  amount 
payable  to  each  dependant  shall  be  settled  by  the  court,  and 
the  amount  allotted  to  each  dependant  shall  be  invested, 
applied,  or  otherwise  dealt  with  by  the  court  for  the  benefit 
of  the  person  entitled  thereto  in  accordance  with  paragraph  5 
of  the  first  schedule  to  the  Act. 

(8.)  If  any  such  questions  have  not  been  settled  before 
payment  into  court,  then — 
(a)  If  all  the  persons  interested  in  the  sum  paid  into 
court  agree  to  leave  the  application  thereof  to  the 
court,  or  if  no  question  arises  as  to  who  is  a  depend- 
ant or  as  to  the  amount  payable  to  any  dependant, 
or  otherwise  as  to  the  application  of  the  sum  paid 
into  court,  but  any  of  the  persons  interested  in  the 
said  sum  are  absent  or  under  disability,  the  amount 
paid  into  court  shall,  on  application  by  or  on  behalf 
of  the  persons  interested  therein,  be  allotted,  in- 
vested, applied,  or  otherwise  dealt  with  by  the 
court  for  the  benefit  of  the  persons  interested 
therein  in  accordance  with  paragraph  5  of  the  first 
schedule  to  the  Act. 
(J)  If  any  question  arises  as  to  who  is  a  dependant  or  as 
to  the  amount  payable  to  any  dependant,  or 
otherwise  as  to  the  application  of  the  sum  paid 
into  court,  such  question  shall  be  settled  by 
arbitration  in  accordance  with  the  Act  and  these 
Rules ;  and  the  amount  allotted  to  each  dependant 
shall  be  invested,  applied,  or  otherwise  dealt  with 
by  the  court  for  the  benefit  of  the  person  entitled 
thereto  in  accordance  with  paragraph  5  of  the  first 
schedule  to  the  Act. 
(9.)  Where  any    question  is   settled  by  the    court  by 
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arbitration  in  accordance  with  the  last  preceding  paragraph,  Appndx. 

an  application  for  the  investment  or  application  of  any  sum      

allotted  to  any  person  on  such  arbitration  may  he  made  at 
or  immediately  after  the  hearing  of  the  arbitration. 

(10.) — (a)  Where  application  is  not  so  made,  or  in  any 
other  case  coming  within  paragraph  5  of  the  first  schedule 
to  the  Act,  an  application  for  the  investment  or  application 
of  any  sum  paid  into  court,  or  of  the  amount  allotted  to  any 
person,  shall  be  made  in  court  on  notice  in  writing,  stating 
on  whose  behalf  the  application  is  made,  and  the  order 
which  the  applicant  asks,  according  to  the  form  in  the 
Appendix.      ~  Form  53c. 

(6)  The  notice  shall  be  filed  with  the  registrar,  and 
where  the  application  is  made  by  or  on  behalf  of  some  only 
of  the  persons  interested,  notice  thereof  shall  be  served  on 
all  other  parties  interested,  or  on  their  solicitors,  five  clear 
days  at  least  before  the  hearing  of  the  application,  unless 
the  judge  or  registrar  gives  leave  for  shorter  notice. 

(c)  On  the  hearing  of  the  application  witnesses  may  be 
orally  examined  in  the  same  manner  as  on  the  hearing  of  an 
action. 

(d)  On  the  hearing  of  the  application  the  judge  may, 
after  making  or  directing  such  inquiries  as  to  the  dependants 
and  on  such  evidence  of  title  and  identity  as  he  may  think 
necessary,  make  such  an  order  under  paragraph  5  of  the 
first  schedule  to  the  Act  and  this  rule  as  he  may  think  fit. 

(e)  The  provisions  of  the  Act  and  these  Eules  as  to  the 
costs  of  an  arbitration  shall  apply  to  any  such  application. 

(11.)  An  employer  paying  money  into  court  under  this 
rule  shall  not  be  liable  to  any  costs  incurred  by  any  person 
interested  in  such  money  after  the  receipt  of  notice  of  pay- 
ment into  court ;  but  the  judge  may,  in  his  discretion, 
order  such  employer  to  pay  the  costs  of  any  such  person 
properly  incurred  before  the  receipt  of  such  notice. 

(12.)  Every  order  for  the  investment  or  application  of 
money  paid  into  court  shall  reserve  liberty  to  the  parties 
interested  to  apply  to  the  court  as  they  may  be  advised. 

(13.)  Where  any  sum  allotted  to  any  person  under  para- 
graph 5  of  the  first  schedule  to  the  Act  or  this  rule  is 
ordered  to  be  paid  out  to  or  applied  for  the  benefit  of  the 
person  entitled  thereto,  by  weekly  or  other  periodical  pay- 
ments, such  payments  may  be  made  to  the  person  entitled 
to  receive  the  same  either  at  the  office  of  the  registrar,  or, 
on  the  written  request  of  such  person,  by  crossed  cheque  or 
Post  Office  order  addressed  to  such  person  and  forwarded  by 
registered  post  letter,  payment  by  post  being  in  all  cases  at 
the  cost  and  risk  of  the  person  requesting  the  same. 

56b  (h). — (1.)  If  there  is  no  dispute  as  to  the  liability  to  pay  Payment 
compensation,  but  the  amount  payable  has  not  been  ascer-  in'° conrt 
tained  or  decided  either  by  a  committee  or  by  arbitration  or  liability 
by  agreement,  the  employer  may  pay  the  amount  which  he  admitted, 
admits  to  be  payable  as  compensation  into  court  to  which,  JjJJJ  ™er nt 

Qi)  New  rule.  tftinei1- 
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Form  53a. 


Appndx.  if  an  agreement  had  been  come  to  in  the  matter,  a  memo- 
randum  of  such  agreement  would  be  sent  to  be  recorded. 

(2.)  Where  money  is  to  be  paid  into  court  under  this 
Bule,  the  employer  shall  lodge  with  the  registrar  a  praecipe 
in  duplicate  according  to  the  form  53a  in  the  Appendix, 
containing  a  statement  of  the  particulars  mentioned  in  that 
form,  and  stating  in  what  manner  the  sum  admitted  to  be 
payable  as  compensation  has  been  arrived  at.  The  employer 
shall  annex  to  one  copy  of  the  praecipe  a  form  of  receipt, 
according  to  the  said  form,  and  the  registrar,  on  receipt  of 
the  sum  paid  in,  shall  sign  the  receipt  and  return  the  same 
to  the  employer;  and. the  employer  shall  forthwith  give 
notice  to  the  persons  interested  in  the  sum  paid  in  of  such 
payment  having  been  made. 

(3.)  On  the  payment  of  money  into  court  under  this  Rule 
the  registrar  shall  make  such  inquiries  and  obtain  such 
information  as  he  may  think  necessary  to  satisfy  himself 
whether  the  amount  paid  in  is  adequate  in  the  circum- 
stances of  the  case ;  and  it  shall  be  the  duty  of  the 
employer  and  of  the  persons  interested  in  the  money  paid 
in  to  answer  such  inquiries  and  give  such  information 
accordingly. 

(4.)  Where  it  appears  to  the  registrar  that  the  amount 
paid  in  is  adequate,  he  shall  forthwith  send  by  post  to  each 
of  the  persons  appearing  by  the  praecipe  to  be  interested  in 
such  money  a  notice  of  the  said  payment  according  to  the 
form  53b  (ii.)  in  the  Appendix.  Provided  that  in  the  case 
of  infant  dependants  residing  with  their  mother  or  guardian 
it  shall  be  sufficient  to  send  such  notice  to  the  mother  or 
guardian  only. 

(5.)  Where  it  appears  to  the  registrar  that  the  amount 
paid  in  is  inadequate,  he  shall  make  a  report  to  the  judge  in 
writing,  stating  the  information  ho  has  obtained  and  the 
grounds  on  which  it  appears  to  him  that  the  amount  paid 
in  is  inadequate. 

(6.)  If  on  consideration  of  the  registrar's  report  it  appears 
to  the  judge  that  the  amount  paid  in  is  adequate,  he  may 
direct  the  registrar  to  send  to  the  parties  interested  notice 
of  payment  in  accordance  with  paragraph  4  of  this  Bule. 

(7.)  If  on  consideration  of  the  registrar's  report  it  appears 
to  the  judge  that  further  inquiry  should  be  made,  the 
registrar  shall  send  notice  to  the  employer  and  to  the  parlies 
appearing  by  the  praecipe  to  be  interested  in  the  money 
Form53AA.  paid  into  court,  according  to  the  form  53  aa  in  the  Appendix, 
informing  them  that  he  has  referred  the  matter  to  the  judge, 
and  requiring  them  to  attend  on  a  day  to  be  named  in  the 
notice,  when  the  matter  will  be  inquired  into  by  the  judge. 
On  such  inquiry  the  judge  may  make  such  order  (including 
an  order  as  to  the  money  paid  into  court)  as  under  the 
circumstances  he  may  think  just ;  and  paragraphs  5,  6,  and 
8  of  Rule  49  shall  apply. 

(8.)  Where  notice  of  payment  into  court  is  sent  in 
accordance  with  paragraph  4  or  paragraph  fi  of  this  Kule, 
then — 


Form  53b 
111.). 
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(a)  If  any  question  arises  as  to  the  adequacy  of  the  Appndx. 

amount  paid  into  court,  the  question  as  to  the 
amount  payable  as  compensation,  and  all  questions 
as  to  who  are  dependants  and  the  amount  payable 
to  each  dependant,  shall  be  settled  by  arbitration 
in  accordance  with  the  Act  and  these  Eules ;  and 
the  amount  allotted  to  each  dependant  shall  be 
invested,  applied,  or  otherwise  dealt  with  by  the 
court  for  the  benefit  of  the  persons  entitled  thereto 
in  accordance  with  paragraph  5  of  the  first  schedule 
to  the  Act  and  paragraphs  9,  10, 12,  and  13  of  the 
last  preceding  Rule. 

(b)  If  no  question  arises  as  to  the  adequacy  of  the  amount 

paid  into  court,  the  amount  paid  into  court  shall 

be  allotted,  invested,  applied,  or  otherwise  dealt 

with  by  the  court  in  accordance  with  paragraphs  8 

to  10,  12,  and  13  of  the  last  preceding  Rule. 

(9.)  An  employer  paying  money  into  court  under  this 

Rule  shall  not  (except  under  paragraph  8  of  Rule  49,  or 

where  a  question  arises  as  to  the  adequacy  of  the  amount 

paid   in,   and   such  question  is   decided  adversely  to  the 

employer  by  arbitration  under  paragraph  8  of  this  Rule)  be 

liable  to  any  costs  incurred  by  any  person  interested  in  such 

money  after  receipt  of  notice  of  payment  into  court ;  but 

the  judge  may,  in  his  discretion,  order  such  employer  to 

pay  the  costs  of  any  such  person  properly  incurred  before 

the  receipt  of  sueh  notice. 

Payment  into  Court  and  Application  of  Weekly  Payments 
payable  to  person  under  Legal  Disability.  Schedule  I., 
Paragraph  7. 

57. — CI.)  An  application  under  paragraph  7  of  the  first  Application 
schedule  to  the  Act  for  an  order  that  a  weekly  payment  5[0pay^°fnt 
payable  under   the  Act  to  a  person  under  any  legal  dis-  of  weekly 
ability  shall  during  the  disability  be  paid  into  court  may  payment 
be  made  either  by  the  person  liable  to  make  such  payment,  J,nderSiegai 
or  by  or  on  behalf  of  of  the  person  entitled  to  such  payment,  disability. 

(2.)  If  the  weekly  payment  is  awarded  by  the  judge,  f'^f0^' 
the  application  may  be  made  at  or  immediately  after  the 
hearing  of  the  arbitration. 

(3.)  In  any  other  case  the  application  may  be  made  in  *'°rm  5*- 
or  out  of  court  on  notice  in  writing,  which  shall  be  served 
on  the  other  party  or  his  solicitor  five  clear  days  at  least 
before  the  hearing  of  the  application,  unless  the  judge  or 
registrar  gives  leave  for  shorter  notice ;  and  the  provisions 
of  Rule  48  shall  apply  to  any  such  application. 

(4.)  Where  any  weekly  payment  is  ordered  to  be  paid 
into  court,  the  sums  paid  in  shall  be  paid  out  by  the 
registrar  to  or  otherwise  applied  for  the  benefit  of  the 
person  entitled  thereto  in  such  manner  as  the  judge  shall 
direct ;  and  the  provisions  of  the  last  preceding  Rule  as  to 
the  payment  out  or  application  of  sums  by  weekly  or 
other  periodical  payments  shall  apply. 
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Appndx.      Application  for  Variation  of  Order  under  Schedule  I., 

Paragraph  9. 

58. — (1.)  An  application  for  the  variation  of  an  order  of 
the  court  under  paragraph  9  of  the  first  schedule  to  the 
Act  may  be  made  by  or  on  behalf  of  (i)  any  person  interested. 

(2.)  The  application  shall  be  made  in  court  on  notice  in 
writing,  stating  the  circumstances  under  which  the  appli- 
cation is  made,  and  the  relief  or  order  which  the  applicant 
claims. 

(3.)  The  notice  shall  be  filed  with  the  registrar,  and 
notice  thereof  shall  be  served  on  all  persons  interested  in 
accordance  with  Eule  48 ;  and  the  provisions  of  that  Eule 
and  of  Eule  56  shall  apply  to  the  proceedings  on  such 
application. 


Application 
for  variation 
of  order. 
Act,  Sched. 
1,  par.  9. 
Form  55. 


Investment  and  Application  of  Lump  Sum  paid  in  Redemp- 
tion of  Weekly  Payment,  Schedule  I.,  Paragraph  17- 

Investment  59.  Where  pursuant  to  paragraph  17  of  the  first  schedule 
tion  of  rams  to  tne  ■^■ct  a  mmP  sum  payable  for  the  redemption  of  any 
paid  in  weekly  payment  is  ordered  by  a  committee  or  an  arbitrator, 
redemption  or  by  ^e  judge,  to  be  invested  or  applied  for  the  benefit  of 
payments.  tn6  person  entitled  thereto,  such  sum  shall  be  paid  into 
Act,  Sched.  court ;  and  the  provisions  of  paragraph  5  of  the  first 
l,  par.  17.  scheme  to  the  Act  and  of  Eule  26  shall  apply  to  the 
investment  and  application  of  such  lump  sum. 


Where 
workman 
receiving 
weekly 
payment  in- 
tends to 
cease  to 
reside  in 
United 
Kingdom. 
Act,  Sched. 
1,  par.  18. 

Form  56. 

Form  66a. 


Proceedings  where  Workman  receiving  Weekly  Payment 
intends  to  cea,se  to  reside  in  United  Kingdom,  Schedule 
I.,  Paragraph  18. 

60. — (1.)  Where  a  workman  receiving  a  weekly  payment 
intends  to  cease  to  reside  in  the  United  Kingdom,  the 
following  provisions  shall  have  effect  under  paragraph  18 
of  the  first  schedule  to  the  Act. 

(2.)  The  workman  may  apply  to  the  registrar  to  refer  to 
a  medical  referee  the  question  whether  the  incapacity  of 
the  workman  resulting  from  the  injury  is  likely  to  be  of  a 
permanent  nature. 

(3.)  The  application  shall  be  made  on  notice  in  writing, 
according  to  the  form  in  the  Appendix,  which  shall  he  filed 
with  the  registrar,  and  shall  be  accompanied  by  a  report  of 
a  medical  practitioner  selected  by  the  workman,  setting  out 
the  nature  of  the  incapacity  alleged  to  be  the  result  of  the 
injury;  and  a  copy  of  the  application  and  of  the  report 
shall  be  served  on  the  employer  or  his  solicitor  in  accordance 
with  Eule  48  ;  and  the  applicant  shall  file  a  copy  of  the 
application  and  of  the  report  for  the  use  of  the  medical 
referee. 

(4.)  The  employer  may,  on  being  served  with  notice 
of  the  application,  require  the  workman  to  submit  himself 

(i)  Words  in  italics  added  by  Rules  of  Nov.  1908  (r.  5). 
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for  examination  by  a  medical  practitioner  provided  and  paid  Appndx- 

by  the  employer,  in  accordance  with  paragraph  14:  of  the       

first  schedule  to  the  Act ;  and  if  the  employer  requires  the 
workman  to  submit  himself  for  such  examination  he  shall 
before  or  at  the  hearing  of  the  application  furnish  the 
workman  with  a  copy  of  the  report  of  that  practitioner  as 
to  the  workman's  condition,  and  file  a  copy  of  the  report 
for  the  use  of  the  medical  referee. 

(4a.)  The  workman  and  the  employer  respectively  may 
before  or  at  the  hearing  of  the  application  submit  to  the 
registrar  such  statements  in  writing  as  they  may  think  fit, 
with  copies  of  such  statements  for  the  use  of  the  medical 
referee. 

(5.)  On  the  hearing  of  the  application  the  registrar,  on  being 
satisfied  that  the  applicant  has  a  bona  fide  intention  of 
ceasing  to  reside  in  the  United  Kingdom,  shall  make  an 
order  referring  the  question  to  a  medical  referee ;  and  if  Folm  5jA. 
he  is  not  so  satisfied,  he  may  refuse  to  make  an  order,  but  in 
that  case  he  shall,  if  so  requested  by  the  applicant,  refer  the 
matter  to  the  judge,  who  may  make  such  order  or  give  such 
directions  as  he  may  think  fit. 

(6.)  If  the  registrar  or  the  judge  makes  an  order  referring 
the  question  to  a  medical  referee,  he  shall  also  make  an  Form  60- 
order  directing  the  workman  to  submit  himself  for  examina- 
tion by  the  medical  referee,  subject  to  and  in  accordance 
with  any  regulations  made  by  the  Secretary  of  State ;  and 
the  provisions  of  paragraphs  3  to  6  of  Bule  54  shall  with 
the  necessary  modifications  apply. 

(6a.)  The  registrar  shall  .with  the  order  of  reference 
forward  to  the  medical  referee  copies  of  any  statements 
submitted  to  him  by  either  party. 

(7.)  The  medical  referee  shall  forward  his  certificate  in 
the  matter  to  the  registrar  by  registered  post,  specifying 
therein  the  nature  of  the  incapacity  of  the  workman  resulting 
from  the  injury,  and  whether  such  incapacity  is  likely  to  be 
of  a  permanent  nature;  and  the  registrar  shall  thereupon 
proceed  in  accordance  with  paragraph  8  of  Rule  54.  Form  si. 

(8.)  Where  the  medical  referee  certifies  that  the  incapacity 
resulting  from  the  injury  is  likely  to  be  of  a  permanent  nature, 
the  registrar  shall  on  application  furnish  the  workman — 

(a)  with  a  copy  of  the  certificate  of  the  medical  referee, 
sealed  with  the  seal  of  the  court  and  certified  by 
the  registrar  in  his  own  handwriting  to  be  a  true 
copy;  and 

(6)  with  a  copy  of  the  award,  memorandum,  or  certifi- 
cate under  which  the  weekly  payment  is  payable, 
sealed  with  the  seal  of  the  court  and  certified  by 
the  registrar  in  his  own  handwriting  to  be  a  true 
copy;  and 

(c)  with  a  certificate  of  identity  according  to  the  form  Form  59. 

in  the  Appendix  ;  and 

(d)  with  a  notice  according  to  the  form  in  the  Appendix,  Forms  60, 

annexing  thereto  forms  of  certificate  and  declaration  6l- 
according  to  the  forms  in  the  Appendix ; 
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Appndx.  and  shall  procure  from  the  workman   a   specimen   of  his 

signature,  and  file  the  same  for  reference. 

(9.)  A  workman  who  desires  to  have  the  weekly  pay- 
ments payable  to  him  remitted  to  him  while  residing  out 
of  the  United  Kingdom  shall  at  intervals  of  three  months 
from  the  date  to  which  such  payments  were  last  made 
submit  himself  to  examination  by  a  medical  practitioner 
in  the  place  where  he  is  residing,  and  shall  produce  to  him 
the  copy  of  the  certificate  of  the  medical  referee  and  the 
certificate  of  identity  furnished  under  the  last  preceding 
paragraph,  and  shall  obtain  from  him  a  certificate  in  the 

Form  60.  form  in  the  Appendix  that  the  incapacity  of  the  workman 
resulting  from  the  injury  continues;  and  such  certificate 
shall  be  verified  by  declaration  by  the  medical  practitioner, 
in  the  presence  of  the  workman,  before  a  person  having 
authority  to  administer  an  oath. 

(10.)  The  workman  shall  also  make  a   declaration  of 

Form  6i.  identity  according  to  the  form  in  the  Appendix  before  a 
person  having  authority  to  administer  an  oath,  producing  to 
such  person  the  copy  and  certificate  above  mentioned,  and 
the  certiBcate  of  the  medical  practitioner  by  whom  he  has 
been  examined. 

(11.)  The  workman  shall  forward  the  certificate  and 
declaration  in  the  two  last  preceding  paragraphs  mentioned 

Form  62.  to  the  registrar,  with  a  request,  according  to  the  form  in 
the  Appendix,  for  the  transmission  to  him  of  the  amount  of 
the  weekly  payments  due  to  him,  specifying  the  place  where 
and  the  manner  in  which  the  amount  is  to  be  remitted, 
which  request  shall  be  signed  by  the  workman  in  his  own 
handwriting. 

(12.)  On  the  receipt  of  the  certificate,  declaration,  and 
request,  the  registrar  shall  examine  the  same,  and  may,  if  not 
satisfied  that  the  same  are  in  order,  return  the  same  for 
correction. 

(13.)  If  the  registrar  is  satisfied  that  the  certificate, 
declaration,  and  request  are  in  order,  or  when  they  are 
returned  to  him  in  order,  he  shall  send  to  the  employer  a 

Form  63.  notice  according  to  the  form  in  the  Appendix,  requesting 
him  to  forward  the  amount  due ;  and  the  employer  shall 
thereupon  forward  the  amount  to  the  registrar,  who  shall 
remit  the  same,  less  any  fees  payable  to  the  registrar  and 
the  costs  of  transmission,  to  the  workman  at  the  address  and 
in  the  manner  requested  by  him,  such  remittance  being  in 
all  cases  at  the  cost  and  risk  of  the  workman. 


Costs. 
Act,  Scbed. 
2,  par.  V. 


Costs. 

61. — (1.)  Any  costs  of  and  incident  to  an  arbitration  and 
proceedings  connected  therewith  directed  by  a  committee  or 
by  an  arbitrator  (whether  agreed  on  by  the  parties  or 
appointed  by  the  judge),  or  by  the  judge,  to  be  paid  by  one 
party  to  another  shall,  in  default  of  agreement  between 
the  parties  as  to  the  amount  of  such  costs,  be  taxed  accord- 
ing to  such  one  of  the  scales  of  costs  applicable  to  actions  in 
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the   county   court  as  the  committee,  arbitrator,  or  judge  Appndx. 

shall  direct ;  and  in  default  of  such  direction  shall  be  taxed      

according  to  the  scale  which  would  be  applicable  if  the  pro- 
ceeding had  been  an  action  in  the  county  court :  and  the 
statutory  provisions  and  rules  for  the  time  being  in  force  as 
to  the  allowance  and  taxation  of  costs  in  such  actions,  and 
as  to  objections  and  review  of  taxation  by  the  registrar, 
shall  apply  accordingly.  Proceedings  in  an  arbitration 
shall  be  within  Order  LTIL,  Rules  7  and  8,  and  the  word  order  mi., 
"judge"  in  those  rules  shall  include  a  committee  and  an  Rules 7,8. 
arbitrator. 

Where  costs  are  directed  to  be  taxed  under  Column  A,  a  Amendment 
fee  for  advising  on  evidence,  and  allowances  under  Order  of  Rule  si 
Lin.,  Eules  43  and  44,  to  expert  or  scientific  witnesses,  and 
for  plans,  etc.,  may  be  allowed,  by  special  order  of  the  judge, 
committee,  or  arbitrator,  in  like  manner  as  if  costs  had  been 
directed  to  be  taxed  under  Column  B. 

(2.)  Where  the  subject-matter  of  an  arbitration  is  not 
a  capital  sum,  the  committee,  arbitrator,  or  judge  shall 
determine  what,  for  the  purpose  of  the  allowance  aud  taxa- 
tion of  costs,  shall  be  considered  to,  be  the  amount  of  the 
subject-matter  of  the  arbitration;  and  in  default  of  such 
determination  the  amount  shall  be  fixed  by  the  registrar 
by  whom  the  costs  are  to  be  taxed,  subject  to  review  by 
the  judge. 

(3.)  The  committee,  arbitrator,  or  judge,  in  dealing  with 
the  question  of  costs,  may  take  into  consideration  any  offer 
of  compensation  proved  to  have  been  made  on  behalf  of  the 
employer. 

(4.)  Where  any  workman  is  examined  by  a  medical 
referee  on  a  reference  under  paragraph  15  of  the  first 
schedule  to  the  Act,  and  the  certificate  of  the  referee  is 
used  in  any  subsequent  arbitration,  any  reasonable  travelling 
and  other  expenses  incurred  by  the  workman  in  obtaining 
such  certificate  (if  not  otherwise  provided  for)  may,  by 
order  of  the  committee,  arbitrator,  or  judge,  be  allowed  as 
costs  in  the  arbitration. 

(5.)  Where  a  workman  is  ordered  to  submit  himself  for 
examination  by  a  medical  referee  appointed  to  report  under 
paragraph  15  of  the  second  schedule  to  the  Act,  any  reason- 
able expenses  incurred  by  such  workman  in  travelling  to 
attend  on  such  referee  for  examination  may,  by  order  of  the 
committee,  arbitrator,  or  judge,  be  allowed  as  costs  in  the 
arbitration. 

62.  Where  any  costs  are  awarded  by  a  committee  or  an  Taxation 
arbitrator  agreed  on  by  the  parties,  it  shall  be  the  duty  of  of  costs 
the  registrar  of  the  court  in  which  a  memorandum  of  the  committee7 
decision  of  the  committee  or  arbitrator  is  recorded  pursuant  or  arbitrator 
in  paragraph  9  of  the  second  schedule  to  the  Act,  on  appli-  J**^,.™, 
cation  made  to  him,  to  tax  such  costs,  and  to  enter  in  the 
register  the  amount  of  such  costs  allowed  on  taxation ;  and 
such  entry  shall  be  deemed  to  be  part  of  such  memorandum, 
and  shall  be  enforceable  accordingly. 
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Appndx.  Review  of  Taxation  by  Judge. 

Review  of         83. — (1.)  An  application  to  the  judge  to  review  any  taxa- 

taxation.       tion  of  costs  shall  be  made  on  notice  in  writing,  which  shall 

he  served  on  the  opposite  party  two  clear  days  at  least 

before  the  hearing  of  the  application,  urfless  the  judge  or 

registrar  gives  leave  for  shorter  notice. 

(2.)  Such  application  shall  be  heard  and  determined  upon 
the  evidence  which  has  been  brought  in  before  the  registrar, 
and  no  further  evidence  shall  be  received  on  the  hearing 
thereof  unless  the  judge  otherwise  directs. 

(3.)  The  costs  of  and  incident  to  the  application  shall  be 
in  the  discretion  of  the  judge. 

(4.)  The  result  of  such  review  shall  be  entered  in  the 
register. 

As  to  64.  Where  any  party  to  whom  costs  are  awarded  acts  by 

soHcitor'to f  a  s°lici*or>  suca  solicitor  shall  have  the  same  authority  to 
receive  costs  take  out  of  court  or  receive  any  sum  paid  into  court  or  pay- 
payakkby    able  in  respect  of  such  costs  by  the  party  against  whom 

such  costs  are  awarded  as  he  would  have  if  such  costs  were 

awarded  in  an  action. 


advei  se 
party, 


Costs  of  Solicitor  or  Agent  under  Schedule  II., 
Paragraph  14. 

Application  65. — (1.)  The  following  provisions  shall  apply  to  an 
to  determine  application  under  paragraph  14  of  the  second  schedule  to 
JJ^iSSJt  the  Act  for  the  determination  of  the  amount  of  costs  to  be 
or  agent.       paid  to  the  solicitor  or  agent  of  a  person  claiming  com- 

2Jpar °i4d'    Pensati011  under  the  Act. 

(2.)  Where  the  sum  awarded  as  compensation  has  been 
awarded  by  a  committee  or  an  arbitrator  agreed  on  by  the 
parties,  the  application  shall  be  made  to  such  committee  or 
arbitrator. 

(3.)  Where  the  sum  awarded  as  compensation  has  been 
awarded  by  the  judge  or  by  an  arbitrator  appointed  by  him, 
the  application  may  be  made — 

(a)  to  the  judge  or  arbitrator  at  or  immediately  after  the 
hearing  of  the  arbitration ;  or 

(5)  at  a  subsequent  date,  but  in  that  case  it  shall  be  made 
only  to  the  judge. 

(4.)  Where  a  sum  has  been  agreed  on  as  compensation, 
the  application  shall  be  made  to  the  judge. 

(5.)  An  application  made  to  the  judge,  other  than  an 
application  under  paragraph  3  (a)  of  this  Rule,  shall  be 
Form  64  made  in  court  on  notice  in  writing  in  accordance  with 
Rule  48. 

(6.)  Such  notice  shall  be  served  on  the  person  for  whom 
the  solicitor  or  agent  acted  in  accordance  with  the  said  Rule, 
and  the  provisions  of  the  said  Rule  shall  apply  to  the 
proceedings  on  such  application. 

(7.)  On  the  hearing  of  any  application  under  this  Rule, 
the  committee,  arbitrator,  or  judge  may  award  costs  to  the 
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solicitor  or  agent,  and  may  make   an  order  declaring  such  Appndx. 

solicitor  or  agent  to  be  entitled  to  recover  such  costs  from       

the  person  for  whom  he  acted,  or  to  be  entitled  to  a  lien 
for  such  costs  on  any  sum  awarded  as  compensation  to  such 
person,  or  to  be  entitled  to  deduct  such  costs  from  any  such 
sum,  or  may  make  such  order  or  give  such  directions  as  may 
be  just. 

(8.)  Any  costs  awarded  to  a  solicitor  or  agent  on  any 
such  application  shall,  in  default  of  agreement  between  the 
parties  as  to  the  amount  of  such  costs,  be  taxed  according  to 
such  one  of  the  scales  of  costs  applicable  to  actions  in  the 
county  court  as  the  committee,  arbitrator,  or  judge  shall 
direct ;  and  in  default  of  such  direction  such  costs  shall  be 
taxed  according  to  the  scale  which  would  be  applicable  if  the 
proceeding  had  been  an  action  in  the  county  court ;  and  the 
statutory  provisions  and  rules  for  the  time  being  in  force  as 
to  the  allowance  and  taxation  of  costs  in  such  actions,  and 
as  to  objections  and  review  of  taxation  by  the  registrar,  shall 
apply  accordingly;  and  any  taxation  shall  be  subject  to 
review  by  the  judge  according  to  Rule  63. 

(9.)  Where  the  subject-matter  of  the  arbitration  is  not  a 
capital  sum,  the  committee,  arbitrator,  or  judge  shall  deter- 
mine what,  for  the  purpose  of  the  allowance  and  taxation 
of  such  costs,  shall  be  considered  to  be  the  amount  of  the 
subject-matter  of  the  arbitration ;  and  in  default  of  such 
determination  the  amount  shall  be  fixed  by  the  registrar 
by  whom  the  costs  are  to  be  taxed,  subject  to  review  by 
the  judge. 

66.  Where  an  order  is  made  by  a  committee,  arbitrator,  Provisions 
or  judge  awarding  costs  to  a  solicitor  or  agent,  and  declaring  jj8 10  °}iev 
such  solicitor  or  agent  to  be  entitled  to  recover  such  costs  nen,  etc. 
from  the  person  for  whom  he  acted,  or  to  be  entitled  to  a 
lien  for  such  costs  on  any  sum  awarded  or  agreed  as  com- 
pensation, or  to  be  entitled  to  deduct  such  costs  from  any 
such  sum,  the  following  provisions  shall  apply : 
(a)  The  registrar  shall,  on  application  made  to  him,  tax 

such  costs. 
(6)  A  copy  of  the  order,  and,  when  the  amount  to  which 
such  solicitor  or  agent  is  entitled  has  been  ascer- 
tained by  taxation,  a  memorandum  of  such  amount, 
shall,  at  the  request  and  cost  of  the  solicitor  or 
agent,  be  issued  by  the  registrar  for  service  on  the 
party  liable  to  pay  the  sum  awarded  or  agreed  as 
compensation ;  and  service  thereof  may  be  effected 
on  such  party  in  accordance  with  Rule  15. 
(c)  A  memorandum  of  such  order,  and  when  such 
amount  has  been  ascertained  a  memorandum  of 
such  amount,  shall  be  recorded  in  the  register  in 
which  the  memorandum  or  award  under  which 
the  sum  awarded  as  compensation  is  payable  is 
recorded,  and  such  last-mentioned  memorandum 
or  award  shall  have  effect  subject  to  such  order 
and  memorandum. 
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Appndx.      (d)  The  party  liable  to  pay  such  compensation  shall  on 

demand  pay  to  the  solicitor  or  agent  the  amount 

to  which  he  is  entitled,  but  so  that  such  party 
shall  not  be  liable  to  pay  any  amount  in  excess  of 
that  which  he  is  liable  to  pay  for  compensation, 
or  to  pay  such  amount  by  any  other  instalments 
than  those  by  which  he  is  liable  to  pay  such 
compensation^ 

(e)  If  the  party  liable  to  pay  such  compensation  fails  on 
demand  to  pay  any  amount  which  he  is  liable  to 
pay  to  such  solicitor  or  agent,  the  judge  may,  on 
application  made  to  him  on.  notice  to  such  party 
in  accordance  with  Eule  48,  and  on  proof  of  the 
order  having  been  served  on  and  demand  for 
payment  made  to  such  party,  order  such  party  to 
pay  such  sum;  and  in  default  of  payment  the 
judge  may  order  execution  to  issue  to  levy  such 
amount. 

(/)  Payment  made  by  or  execution  levied  on  the  party 
liable  to  pay  such  compensation  shall  be  a  valid 
discharge  to  him,  as  against  the  party  entitled  to 
such  compensation,  to  the  amount  paid  or  levied. 

(g)  Where  the  sum  awarded  as  compensation  has  been 
paid  into  court,  the  amount  to  which  the  solicitor 
or  agent  ,is  entitled  shall  be  paid  to  him  out  of 
such  sum. 


Execution. 
Form  65. 


Order  xxv., 

Eule  u. 


Execution. 

67. — (1.)  When  a  party  liable  to  pay  compensation  or 
costs  under  any  award,  memorandum,  or  certificate  has 
made  default  in  payment  of  the  amount  awarded,'  or  where 
payment  is  to  be  made  by  instalments,  of  any  instalment, 
execution  may  issue  against  his  goods  without  leave  for  the 
amount  in  payment  of  which  he  has  made  default. 

(2.)  Where  such  sum  is  not  payable  into  court,  the  party 
applying  for  execution  shall  satisfy  the  registrar,  by  affidavit 
or  otherwise,  as  to  the  amount  in  payment  of  which  default 
has  been  made. 

(3.)  Where  the  parties  liable  to  pay  compensation  or 
costs  under  any  award,  memorandum,  or  certificate  are  a 
firm,  the  provisions  of  Order  XXV.,  Rule  11,  shall,  with 
the  necessary  modifications,  apply  to  execution  under  this 
Eule. 


Proceedings  under  Debtors  Act,  1869,  Section  5. 

Proceedings  68. — (1.)  Where  proceedings  by  way  of  judgment 
Debtors  summons  under  section  5  of  the  Debtors  Act,  1869,  are 
Act,  i86s.  taken  against  a  party  liable  to  pay  compensation  or  costs 
c2^3»yiC''  un(ler  arly  award,  memorandum,  or  certificate,  who  has 
made  default  iu  payment  of  the  amount  awarded,  or,  wheie 
payment  is  to  be  made  by  instalments,  of  any  instalment, 
the  County  Court  Rules    for  the  time   being  in  force  as 


c.  62,  8.  5. 
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to    the   committal   of  judgment    debtors   shall,   with  any  Appndx. 

necessary  modifications,   apply   to   such   proceedings ;  Pro-       

vided,  that  the  court  shall  not  alter  the  terms  or  mode  of 
payment  of  any  sum  to  become  payable  in  future  under 
any  award,  memorandum,  or  certificate,  otherwise  than  by 
consent,  or  under  paragraph  16  of  the  first  schedule  to  the 
Act. 

(2.)  Where  the  amount  in  payment  of  which  default  has 
been  made  is  not  payable  into  court,  the  party  applying 
for  a  judgment  summons  shall  satisfy  the  court,  by 
affidavit  or  otherwise,  as  to  the  amount  in  payment  of 
which  default  has  been  made. 

(3.)  A  judgment  summons  issued  under  this  Rule  shall 
be  according  to  the  form  in  the  Appendix.  Form  ««• 

(4.)  Where  the  parties  liable  to  pay  compensation  or 
costs  are  a  firm,  the  provisions  of  the  County  Court  Rules 
as  to  judgment  summonses  on  a  judgment  or  order  against 
a  firm  shall,  with  the  necessary  modifications,  apply  to 
proceedings  by  way  of  judgment  summons  under  this  Rule. 

Other  Proceedings  of  Enforcement  of  Award,  Memorandum, 
or  Certificate. 

69.  The   County   Court    Rules    for    the  time  being  in  0the.rp^or 
force   as  to  proceedings    for  the    enforcement    of   or  the  Sinforament 
recovery  of  money  due  under  judgments  or  orders  of  the  of  award, 
county  court   otherwise  than  by  execution  or  committal etc" 
shall,  with  the  necessary  modifications,  apply  to  proceedings 
for  the   enforcement  of  or  the  recovery  of  money  due  under 
any  award,  memorandum,  or  certificate. 

Setting  aside  Award  or  Order  improperly  obtained. 

70. — (1.)  Notwithstanding  anything  in  these  Rules  con-  Rules  as  to 
tained,  the  statutory  provisions  and  rules  relating  to  new  nertoaD1Siv 
trials  in  actions  in  the  county  court   shall  not  apply  to  "" 

arbitrations  under  the  Act. 

(2.)  Where  the  judge  is  satisfied —  When  award 

(a)  that  any  award,  or  any  order  as  to  the  application  of  j£  set  asSe^ 

any  amount  awarded  or  agreed  upon  as  compensa-  or  varied, 
tion,    made    by   the   judge   or   by  an  arbitrator 
appointed  by  him,  has  been  obtained  by  fraud  or 
other  improper  means ;  or 

(b)  that  any  person  has  been  included  in  any  award  or 

order  as  a  dependant  who  is  not  in  fact  a  depen- 
dant as  defined  by  the  Act ;  or 

(c)  that  any    person  who    is    in    fact   a  dependant  as 

defined  by  the  Act  has  been  omitted  from  any 
award  or  order, 
the  judge  may  set  aside  or  vary  the  award  or  order,  and 
may  make  such  order  (including  an  order  as  to  any  sum 
already  paid  under  the  award  or  order)  as  under  the 
circumstances  he  may  think  just. 

(3.)  An  application  to  set  amide  or  vary  an  award  or  order 
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Appndx.  under  this  Eule  shall  be  made  in  court  on  notice  in  writing, 

and  the  provisions  of  Rule  48  shall  apply  to  the  proceedings 

on  such  application. 

(4.)  An  application  to  set  aside  or  vary  an  award  or  order 
under  this  Eule  shall  not  be  made  after  the  expiration  of 
six  months  from  the  date  of  the  award  or  order,  except  by 
leave  of  the  judge;  and  such  leave  shall  not  be  granted 
unless  the  judge  is  satisfied  that  the  failure  to  make  the 
application  within  such  period  was  occasioned  by  mistake, 
absence  from  the  United  Kingdom,   or   other  reasonable 


Appeals. 

Appeals.  71.  Appeals  under  paragraph  4  of  the  second  schedule  to 

Act,Sched.    the  Act   shall  be  had  in  accordance  with  the  provisions 
' par'  '       of  the  Rules  of  the  Supreme  Court  relating  thereto. 

Deposit  of  72. — (1.)  When  the  Court  of  Appeal  has  given  judg- 
orderof  ment  on  any  appeal,  any  party  may  deposit  the  order  of 
Appeal  with  the  Court  of  Appeal,  or  an  office  copy  thereof,  with  the 
registrar,  registrar  :  and  the  registrar  shall  ■  file  such  order  or  copy, 
dSrePr0°e~  an<^  s^a^  transmit  a  copy  thereof  to  the  judge  :  and  such 
thereon.  order  shall  have  the  same  effect  as  if  it  had  been  a  decision 
of  the  judge. 

(2.)  If  such  order  has  the  effect  of  an  award,  decision,  or 
order  in  the  matter  in  favour  of  any  party,  such  order  shall 
be  served  and  recorded,  and  may  be  .proceeded  on,  in  the 
same  manner  as  if  it  had  been  an  award,  decision,  or  order 
of  the  judge. 

(3.)  If  such  order  be  to  the  effect  that  an  award  be 
made  or  a  decision,  given  or  order  made  in  favour  of  any 
party,  the  judge  shall  make  such  award  or  give  such  deci- 
sion or  make  such  order  accordingly. 

(4.)  If  such  order  directs  or  involves  a  re-hearing  or 
further  hearing  of  an  arbitration  or  special  case  or  other 
matter,  the  judge  shall  as  soon  as  conveniently  may  be 
appoint  a  day  and  hour  for  such  re-hearing  or  further 
hearing,  and  shall  instruct  the  registrar  to  give  notice 
thereof  forthwith  to  the  parties. 

(5.)  Generally  the  judge  shall  make  such  award  or  give 
such  decision  or  make  such  order  and  give  such  directions 
and  take  or  direct  to  be  taken  such  proceedings  in  the 
matter,  as  may  be  necessary  to  give  effect  to  the  order  of 
the  Court  of  Appeal. 


In  what 
court,  pro- 
ceedings 
may  be 
taken. 
Act,  Sched. 
2,  par.  11. 


In  what  Court  Proceedings  may  he  taken. 

73. — (1.)  Any  matter  which  under  the  Act  or  these  Rules 
is  to  be  done  in  a  county  court,  or  by  to  or  before  the 
judge  or  registrar  of  a  county  court,  shall  be  done  in  the 
county  court,  or  by  to  or  before  the  judge  or  registrar  of 
the  county  court, 

(i.)  of  the  district  in  which  all  the  parties  concerned 
reside:  or 
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(ii.)  if  the  parties  concerned  reside  in  different  districts,  Appndx. 

(as)  of  the  district  in  which  the  accident  out  of  which      

the  matter  arose  occurred ;  or 
(6)  in  the  case  of  any  such  workman  as  in  paragraph  1 
of  Eule  39  mentioned,  of  the  district  in  which 
the  workman  was  last  employed  in  the  employ- 
ment to  the  nature  of  which  the  disease  was 
due ;  or 
(c)  if  the  accident  out  of  which    the   matter    arose 
occurred  at  sea, 
(1.)  of  the  district  in  which  the  ship  shall  be  when 

the  matter  is  to  be  done ;  or 
(2.)  of  the  district  comprising  the  port  of  registry  of 

the  ship ;  or 
(3.)  of  the  district   in  which  the  workman  or  the 
dependants  of  the  workman  by  whom  or  on 
whose    behalf   the    matter   is  to  be    done,   or 
some  or  one  of  them  resides  or  reside ; 
without  prejudice  to  any  transfer  in  manner  provided  by 
these  Eules. 

(2.)  An  application  for  an  order  for   the  detention  of  a  Detention 
ship  may,  subject  to  the  provisions  of  the  rules  for  the  of  shipa. 
time   being   in  force   under   the    Shipowners'    Negligence  6  Edw-  '•  »• 
(Remedies)  Act,  1905,  be  made  to  the  judge  of  any  court.       "ot,  b.  n. 
(3.)  Where  proceedings  by  way  of  arbitration  for  the  proceedings 
recovery  of  compensation  are  taken  against  the  persons  against 
giving    security  pursuant  to  the  Shipowners'   Negligence  p?"°"s 
(Remedies)  Act,  1905,  or  section  11  of  the  Act  and  Rules  security. 
37  and  38,  such  proceedings  may  be  commenced  5  Edw.  1,  c. 

(i.)  in  the  county  court  of  the  district  in  which  all  the  10. 

parties  concerned  reside ;  or  Act' 8-  lu 

(ii.)  if  the  parties  concerned  reside  in  different  districts, 

(a)  in  the  county  court  of  the  district  in  which  the 

accident  occurred;  or 

(b)  if  the  accident  occurred  at  sea, 

(1.)  in  the  county  court  of  the  district  in  which  the 
vessel  is   or  was   detained,  or  in  which  the 
order   for    detention   was    made    or    applied 
for  ;  or 
(2.)  in  the  county  court  of  the  district  in  which  the 
workman  or  the  dependants  of  the  workman, 
or  some  or  one  of  them  resides  or  reside ; 
without  prejudice  to  any  transfer  in  manner  provided  by 
these  Rules. 

Proceedings  in  one  Court  as  to  subject  matter  of  Award, 
Memorandum  or  Certificate  recorded  in  another  Court: 

74.  Where  an  award,  or  a  memorandum  under  para-  Filing  of 
graph '9  of  the  second  schedule  to  the  Act,  or  a  certificate  certified 
under   sub-section  4   of  section   1   of  the  Act,   has  been  memo- 


recorded  in  any  court,  and  any  party  desires  to  take  any  randum,  etc. 
asequent    proceedings    with    reference    to  _  the    subject  0nCe°C0Udrtin 
tter  of  such  award,  memorandum,  or  certificate  in  any  under  Act, 

E.L.  3    D 
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Appndx.  other  court,  lie  shall  before  taking  such  proceedings  obtain 

from  the  registrar  of  the  first-mentioned  court  a  certified 

DarC9  before  C0Py  °^  suc^  awara>  memorandum,  or  certificate,  and  shall 
taking  file  the  same  in  the  court   in  which  he  desires  to  take 

subsequent    proceedings,    and    the    registrar    of   such     last-mentioned 
r "    !l  ' 8    court  shall  record  the  same  as   if  it  had  been  an  award 


in  another 
court. 


made  in  the  court. 


Order  vm., 
Rule  9. 


Transfer  of  Proceedings. 

75.  If  the  judge  is  satisfied  by  any  party  to  any  matter 
under  the  Act  pending  in  his  court  that  such  matter  can  be 
more  conveniently  proceeded  with  in  any  other  court  in 
England,  Scotland,  or  Ireland,  he  may  order  such  matter 
to  be  transferred  to  such  other  court ;  and  thereupon  the 
registrar  shall  forthwith  transmit  by  registered  post  to  the 
registrar  of  the  court  to  which  such  matter  is  transferred 
all  original  documents  filed  in  such  matter,  and  a  certified 
copy  of  all  records  made  with  reference  to  such  matter, 
and  shall  transfer  to  such  last-mentioned  court  any  money 
invested  in  his  name  as  registrar:  and  thenceforth  such 
matter  shall  be  proceeded  with  in  the  court  to  which  it 
is  transferred  in  the  same  manner  as  if  it  had  originally 
been  commenced  therein.  The  provisions  of  Order  VIII., 
Eule  9,  shall  apply  to  any  such  transfer  or  application  for 
a  transfer. 


Transfer  of 
money  paid 
into  court. 
Act.  Sched. 
1,  par.  6. 


Transfer  of  Money  paid  into  Court. 

76. — (1.)  The  provisions  of  the  last  preceding  Rule  shall 
apply  to  the  transfer  of  money  paid  into  court  from  one 
court  to  another  pursuant  to  paragraph  6  of  the  first 
schedule  to  the  Act  or  otherwise,  and  to  proceedings  with 
respect  to  the  application  of  such  money. 

(2.)  Where  any  money  ordered  to  be  transferred  from 
one  court  to  another  is  invested  in  the  Post  Office  Savings 
Bank  in  the  name  of  the  registrar,  such  money  shall  be 
transferred  into  the  name  of  the  registrar  of  the  court  to 
which  the  money  is  ordered  to  be  transferred  in  accordance 
with  regulations  to  be  made  by  the  Postmaster-General 
with  the  consent  of  the  Treasury  :  and  where  any  money 
ordered  to  be  transferred  is  not  so  invested  it  shall  forth- 
with be  so  invested,  and  shall  when  invested  be  transferred 
in  accordance  with  this  Eule. 


Filing  and  Service  of  Documents  and  Notices. 

77.— (1.)  Where  any  document  is  to  be  filed  with  the 
registrar  under  these  Rules,  that  document  may  be  so  filed 
by  delivering  it  at  the  office  of  the  registrar,  or  by  sending 
it  by  post  addressed  to  the  registrar  at  his  office. 

(2.)  Where  any  document  is  to  be  filed,  there  shall 
be  filed  with  the  original  document  as  many  copies  of 
the  document  as  there  are  persons  to  whom  copies  of  the 
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document  or  any  part  thereof  are  to  be  sent  by  the  registrar,  Appndx. 
and  in  addition  a  copy  for  the  use  of  the  judge  or  arbitrator.        

(3.)  Where  any  document  is  under  these  Rules  to  be 
sent  to  any  person  by  the  registrar,  that  document  may 
be  sent  by  post. 

(4.)  Any  proceeding,  document,  or  notice  which  is  under 
these  Eules  to  be  served  on  any  party  may  be  served  on 
such  party  by  the   opposite  party  or  his    solicitor ;  and 
where  no  special  provision  as  to  the  mode  of  service  is  • 
made  by    these  Eules,  any    such    proceeding,    document, 
or  notice  may  be  served  on  such  party,  or  where  he  acts 
by  a  solicitor,   on   his    solicitor  in  manner    provided    by 
sub-sections  3  and  4  of  section  2  of  the  Act  with  reference  Act.  s.  % 
to  service  of  notice  in  respect  of  an  injury ;  and  the  pro-  8ub"ss- 3-  *• 
visions  of  Order  LIV.,  Eule  2,  shall  apply  to  the  service  gr1f1°r2liv" 
of  any  such  proceeding,  document,  or  notice. 

Procedure  Generally. 

78.  The  provisions  of  Order  XXIII.,  Eule  6,  Order  LIV.,  p* °*isi°rnt?e3 
Eules  1  and  3  to  6,  and  Order  VII.,  Eule  40,  as  to  parties  Hcttag  by"* 
acting    by  solicitors,   and    as  to  substituted    service  and  solicitors, 
notice  in  lieu  of  service,  shall  apply  to  proceedings  under  substituted 

the  Act.  service  and 

notice  in  lieu 

79. — (1.)  In   any  proceedings  under  the  Act   or  these  order  xxiu 
Eules  arising  out  of  an  injury  to  a  workman  employed  by  Eule  4  ; 
or   under   the   Crown,  in   which,  if  the  employer  were  a  Order  liv., 
private  person,  such  employer  would  be  a  necessary  party,  aJoe8-1' 
the  head  of  the'  department  by  in  or  under  which  the  Order W, 
workman    was    employed,   or,   where    the    department    is Eule  40- 
administered, by  a  Board  or  by  Commissioners,  such  Board  Proceedings 
or  Commissioners,   shall  be  made  a  party  under  his   or  crown  a 
their  official  title  as  representing  the  Crown.  party. 

(2.)  In  any   such    case    any  proceeding,  document,   or  Servlce  of 
notice  to  be  served  on  the  head  of  the  department,  or  on  documents, 
the  Board  or  Commissioners,  may  be  served  on  the  per-  etc- 
manent  secretary  to  the  department,  subject  to  the  pro- 
visions of  these  Eules  as  to  service  on  parties  acting  by 
solicitors. 

80.  Where  any  matter  or  thing  is  not  specially  provided  Procedure 
for  under  these  Eules,  the  same  procedure  shall  be  followed  w**re  not 
and  the  same  provisions  shall  apply,  as  far  as  practicable,  provided  for. 
as  in  a  similar  matter  or  thing  under  the  County  Courts 

Act,  1888,  and  the  rules  made  in  pursuance  of  that  Act. 

Record  of  Proceedings. — Special  Register. 

81.  Proceedings  under  the  Act  before  the  judge  or  an  Eecord  of 
arbitrator  appointed  by  him  shall  be  recorded  in  the  books  proceedings 
of  the  court  in  the  manner  in  which  other  proceedings  in  b°f°rvitjrudtge 
the  court  are  recorded ;  and  the  registrar  shall  also  keep  a  special 
special  register  for  the  purposes  of  the  Act,  in  which  he  register, 
shall  record —  Form  67. 
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Appndx.      (1.)  A    memorandum     of    every    application    made    to 

the  judge  for  the  settlement  of  any  matter  by 

arbitration ; 

(2.)  A  memorandum  of  every  appointment  of  an  arbi- 
trator to  settle  any  such  matter  made  by  the 
judge; 

(3.)  A  memorandum  of  every  proceeding  taken  in  any 
arbitration  before  the  judge  or  an  arbitrator 
appointed  by  him  prior  to  the  award ; 

(4.)  A  memorandum  of  every  appointment  of  a  medical 
referee  by  the  judge  or  arbitrator,  and  of  his 
report,  and  if  a  medical  referee  is  summoned  or 
requested  to  attend  any  proceeding  in  the  arbitra- 
tion, of  such  summons  or  request  and  attendance ; 

(5.)  A  memorandum  of  every  award  made  by  the  judge, 

or  by  an  arbitrator  appointed  by  him ; 
(6.)  A  memorandum  of  every  special  case  submitted  to 

the   judge,   and    of   the    proceedings    and    order 

thereon ; 
(7.)  A  memorandum  of  every  judgment  given  by  the 

Court  of  Appeal  on  any  appeal ; 

(8.)  A  memorandum  of  every  application  to  the  court 
for  the  examination  of  an  employer  pursuant  to 
Rule  35,  paragraph  2,  and  of  the  order  and  pro- 
ceedings thereon ; 

(9.)  A  memorandum  of  every  application  to  the  court 
for  the  detention  of  a  ship  pursuant  to  section  11 
of  the  Act  and  Kules  37  and  38,  and  of  the  order 
and  subsequent  proceedings  thereon ; 

(10.)  A  memorandum  of  every  application  to  the  judge 
for  the  appointment  of  an  arbitrator  in  case  of 
the  death  or  refusal  or  inability  to  act  of  an 
arbitrator  agreed  on  by  the  parties,  and  of  the 
proceedings  and  order  thereon ; 

(11.)  A  copy  of  every  memorandum  sent  to  the  registrar 
pursuant  to  paragraph  9  of  the  second  schedule 
to  the  Act,  and  of  the  report  (if  any)  of  the 
medical  referee  annexed  thereto,  with  a  note 
stating  whether  such  memorandum  was  recorded 
without  further  proof,  or  after  inquiry,  or  by 
order  of  the  judge ; 

(12.)  If  such  memorandum  is  recorded  after  inquiry,  a 
memorandum  of  the  inquiries  made  and  of  the 
result  thereof; 

(13.)  If  such  memorandum  is  recorded  by  order  of  the 
judge,  a  memorandum  of  the  application  to  the 
judge,  and  of  the  order  made  thereon ; 

(14.)  If  in  the  case  of  a  memorandum  of  agreement 
the  registrar  refers  the  matter  to  the  judge,  a 


Workmen's  Compensation  Rules,  1907-1909.         773 

memorandum  of  such  reference,  and  of  the  direc-  Appndx. 

tions  of  the  judge,  and  the  subsequent  proceedings       

and  order  thereon ; 

(15.)  A  memorandum  of  the  result  of  every  taxation  or 
review  of  taxation  of  costs  under  any  such 
memorandum,  or  under  any  award  or  order ; 

(16.)  A  memorandum  of  every  application  to  rectify  the 
register  in  respect  of  any  memorandum,  and  of 
the  proceedings  and  order  thereon ; 

(17.)  A  memorandum  of  every  application  or  report 
with  reference  to  the  removal  of  the  record  of  a 
memorandum  of  an  agreement  from  the  register, 
and  of  the  subsequent  proceedings  and  order 
thereon ; 

(18.)  A  memorandum  of  every  application  to  the  judge 
or  arbitrator,  under  paragraph  14  of  the  second 
schedule  to  the  Act,  to  determine  the  amount  of 
costs  to  be  paid  to  a  solicitor  or  agent,  and  of  the 
proceedings  and  order  thereon,  and  of  the  result 
of  any  taxation  or  review  of  taxation  under  such 
order ; 

(19.)  A  copy  of  every  certificate  under  sub-section  4  of 
section  1  of  the  Act  given  by  the  court  or  sent 
to  the  registrar  from  any  other  court ; 

(20.)  A  memorandum  of  every  proceeding  taken  in  the 
court  for  the  enforcement  of  any  award,  order, 
memorandum,  or  certificate,  and  of  the  result  of 
such  proceeding ; 

(21.)  A  memorandum  of  every  application  to  refer  a 
matter  to  a  medical  referee  pursuant  to  para- 
graph 15  of  the  first  schedule  of  the  Act,  and  of 
the  order  and  subsequent  proceedings  thereon ; 

(22.)  A  memorandum  of  every  application  to  the  court 
for  the  suspension  of  the  right  to  compensation 
or  to  take  or  prosecute  any  proceedings  under  the 
Act  in  relation  to  compensation,  or  of  the  right 
to  weekly  payments,  and  of  the  proceedings  and 
order  thereon ; 

(23.)  A  memorandum  of  every  sum  paid  into  court 
pursuant  to  paragraph  5  of  the  first  schedule  to 
the  Act,  or  under  any  award,  memorandum,  or 
certificate; 

(24.)  A  memorandum  of  every  application  made  to  the 
court  with  reference  to  any  such  sum,  and  of 
every  order  made  on  such  application,  and  of  the 
manner  in  which  such  sum  is  invested,  applied, 
or  disposed  of; 

(25.)  A  memorandum  of  every  application  for  the  pay- 
ment of  any  weekly  payment  into  court,  and  of 
the  proceedings   and  order  thereon,   and   of   the 
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Appndx.  directions  given  as  to  the  payment  out  or  appli- 

■ cation  of  any  such  weekly  payment ; 

(26.)  A  memorandum  of  every  application  for  variation 
of  an  order  of  the  court  as  to  the  apportionment, 
investment,  or  application  of  any  sum  paid  as 
compensation,  and  of  the  proceedings  and  order 
thereon ; 

(27.)  A  memorandum  of  every  application  to  refer  a 
matter  to  a  medical  referee  pursuant  to  para- 
graph 18  of  the  first  schedule  to  the  Act  in  the 
case  of  a  workman  intending  to  cease  to  reside  in 
the  United  Kingdom,  and  of  the  order  and  the 
proceedings  thereon ;  and  of  every  certificate  and 
declaration  of  identity  and  request  for  payment 
received  from  such  workman,  and  of  the  pro- 
ceedings thereon ; 

(28.)  A  memorandum  of  every  application  to  set  aside 
or  vary  an  award  or  order  under  Bule  70,  and  of 
the  proceedings  and  order  thereon ; 

(29.)  A  memorandum  of  eveiy  certified  copy  given  pur- 
suant to  Bule  74,  or  a  copy  of  every  certified  copy 
filed  pursuant  to  that  Bule ; 

(30.)  A  memorandum  of  every  application  for  transfer 
and  of  the  order  thereon,  and  the  proceedings 
under  such  order ; 

(31.)  A  memorandum  of  the  transmission  of  documents 
and  certified  copies  pursuant  to  paragraph  11  of 
Bule  37  or  paragraphs  (iii.)  or  (iv.)  of  Bule  38 ; 

(32.)  A  memorandum  of  the  transfer  of  any  money  paid 
into  court  to  any  other  court ; 

(33.)  The  like  memorandum  as  to  every  matter  trans- 
ferred, or  document  or  certified  copy  transmitted 
or  money  transferred  to  the  court,  as  would  have 
been  recorded  as  to  such  matter,  document,  or 
money  if  it  had  been  originally  commenced  and 
prosecuted  in  or  transmitted  to  or  paid  into  the 
court ; 

(34.)  A  memorandum  of  any  other  matter  which  the 
judge  shall  order  to  be  recorded  with  reference 
to  any  matter  brought  into  or  proceeding  taken 
in  the  court  under  the  Act. 


References 
to  medical 
referees. 


References  to  Medical  Referees. 

82. — (1.)  Where  a  medical  referee  is  summoned  as  an 
assessor,  or  any  matter  is  referred  to  a  medical  referee, 
such  referee  shall  be  summoned  or  the  matter  shall  be 
referred  subject  to  and  in  accordance  with  any  regulations 
made  by  the  Secretary  of  State  and  the  Treasury;  and 
any  such  regulations  shall  so  far  as  they  affect  the  county 
court  or  an    arbitrator    appointed    by    the    judge    of   the 
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county  court,  and    proceedings    in  the    county  court    or  Appndx. 

before  any  such  arbitrator,  be  deemed  to  be  Rules  of  Court,       

and  shall  have  effect  accordingly. 

(2.)  In  particular,  if  such  regulations  as  in  the  preceding  References 
paragraph  mentioned  provide  that  an  employer  or  a  work-  ""s^nj/j. 
man  who  desires  any  matter  to  be  referred  to  a  medical 
referee  under  paragraph  (f)  of  sub-section  1  of  section  8  of 
the  Act  shall  apply  to  the  registrar  of  a  county  court 
for  the  matter  to  be  so  referred,  it  shall  be  the  duty  of 
the  registrar  to  refer  the  same  in  accordance  with  such 
regulations. 

•  (3.)  The  registrar  shall  keep  a  record  in  the  form  pre-  Record  and 
scribed  by  regulations  made  by  the  Secretary  of  State  of  returns  as  to 
all  cases   in    which    medical    referees    are    summoned    as re  eren0CB' 
assessors  or  matters  are   referred  to  medical  referees,  and 
shall  forward  a  copy  of  the  same  to  the  Secretary  of  State 
at  such  times  as  may  be  prescribed  by  such  regulations. 

Matters,  how  distinguished. 

83.  Every  matter  brought  into  the  court  under  the  Act  Matters,, 
shall  be  intituled  in  the  matter  of  the  Act,  and  shall  be  b°^hdeif in" 
distinguished  by  a  separate  number ;  and   all   documents  gul 

filed  and  subsequent  proceedings  taken  in  the  court  with 
reference  to  such  matter  shall  be  intituled  in  like  manner, 
and  shall  be  distinguished  by  the  same  number ;  and  the 
entries  made  in  the  special  register  with  respect  to  each 
such  matter  shall  be  entered  together,  and  shall  be  kept 
separate  from  the  entries  with  respect  to  any  other  matter. 

Forms. 

84.  The  forms  in  the  Appendix,  where  applicable,  and  Forms  in 
where  they  are  not  applicable  forms  of  the  like  character,  iik,Pform*or 
with  such  variations  as  the    circumstances    may  require,  may  be  used, 
may  be  used  in  proceedings  under  the  Act. 
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APPENDIX  (k). 

Form  1. 

Application  for  Arbitration  by  Injured  Workman  with  respect  to  the 
Compensation  payable  to  him. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 

In  the  matter  of  an  Arbitration  between 
A.B. 

of  (address) 

{description) Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 

(description) Eespondent. 

1.  On  the  day  of  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment  was  caused  to  A.B.  a 
workman  employed  by  CD.  &  Co.,  Limited,  [or  by  ,  a  con- 
tractor with  CD.  &  Co.,  Limited,  for  the  execution  of  work  under- 
taken by  them]. 

2.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen,  e.g.'] — 

(a)  as  to  whether  the  said.  A.B.  is  a  workman  to  whom  the 

above-mentioned  Act  applies :  or 

(b)  as  to  the  liability  of  the  said  CD.  &  Co.,  Limited,  to  pay 

compensation  under  the  above-mentioned  Act  in  respect  of 
the  said  injury  :  or 

(c)  as  to  the  amount  [or  duration]  of  the  compensation  payable  by 

the  said  CD.  &  Co.,  Limited,  to  the  said  A.B. 

under  the  above-mentioned  Act  in  respect  of  the  said  injury. 
[or  as  the  case  may  be.] 

3.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  the  said  A.B.  and  the  said  CD.  &  Co.,  Limited,  for 

'  the  settlement  of  the  said  question  [or  questions]. 
i.  Particulars  are  hereto  appended  [or  annexed], 

PABTICnLAHS. 

1.  Name  and  address  of  applicant. 

2.  Name,  place  of  business,  and  nature  of  business  of  respon- 
dent. 

3.  Nature  of  employment  of  applicant  at  time  of  accident, 
and  whether  employed  under  respondent  or  under  a  contractor 
with  him.  [If  employed  under  a  contractor  who  is  not  a  respon- 
dent, name  and  place  of  business  of  contractor  to  be  stated.] 

i.  Date  and  place  of  accident,  nature  of  work  on  which  work- 
man was  then  engaged,  and  nature  of  accident  and  cause  of  injury. 

5.  Nature  of  injury. 

6.  Particulars  of  incapacity  for  work,  whether  total  or  partial, 
and  estimated  duration  of  incapacity. 

7.  Average  weekly  earnings  during  the  twelve  months  previous 
to  the  injury,  if  the  applicant  had  been  so  long  employed  under 

(k)  These  Forms  are  as  amended  and  altered  by  the  W.  C  Bules  of 
1908  and  1909. 
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Particulars — continued. 

the  employer  by  whom  he  was  immediately  employed,  or  if  not, 
during  any  less  period  during  which  he  has  been  so  employed. 

8.  Average  weekly  amount  which  the  applicant  is  earning  or 
is  able  to  earn  in  some  suitable  employment  or  business  after 
the  accident. 

9.  Payment,  allowance  or  benefit  received  from  employer 
during  the  period  of  incapacity. 

10.  Amount  claimed  as  compensation. 

11.  Date  of  service  of  statutory  notice  of  accident  on  respon- 
dent, and  whether  given  before  workman  voluntarily  left  the 
employment  in  which  he  was  injured.  [A.  copy  of  the  notice  to 
be  annexed.'] 

12.  If  notice  not  served,  reason  for  omission  to  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor, 

The  name  and  address  of  the  respondent  to  be  served  with  this 
application  are : 

Dated  this  day  of 

(Signed) 

Applicant. 
[Or, 

Applicant's  Solicitor.] 


Form  2. 

Application  for  Arbitration  by  or  on  behalf  of  Dependants  of  Deceased 
Workman,  with  respect  to  the  Compensation  payable  in  respect  of 
the  Injury  to  such  Dependants,  where  Death  ha*  resulted  from  an 
Injury  to  the  Workman,  and  the  Settlement  of  Questions  as  to  who  are 
Dependants,  and  the  Apportionment  and  Application  of  such  Com- 
pensation. 

In  the  County  Court  of  ,  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.P. 

of  (address) 

(description) Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 
(description) 
and 
G.H. 

of  (address) 

(description) Respondents. 

[or  as  the  case  may  be ;  see  Bute  4.] 

1.  On  the  day  of  personal  injury  by  accident  arising  out 

of  and  in  the  course  of  his  employment  was  caused  to  A.B.  late 

of  ,  deceased,  a  workman  employed  by  CD.  &  Co.,  Limited, 

[or  by  a  contractor  with  CD.  &  Co.,  Limited,  for  the  execu- 

tion of  work  undertaken  by  them,]  and  on  the  day  of  the 

death  of  the  said  A.B,  resulted  from  the  injury. 
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2.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen,  e.g.]— 
(a)  as  to  whether  the  said  A.B.  was  a  workman  to  whom  the 

above-mentioned  Act  applied  ;  or 
(6)  as  to  the  liability  of  the  said  CD.  &  Co.,  Limited,  to  pay 

compensation  under  the  above-mentioned  Act  to  the  depen- 
dants of  the  said  A.B.  in  respect  of  the  injury  caused  to 
them  by  the  death  of  the  said  A.B.  ;  or 

(c)  as  to  the  amount  of  compensation  payable  by  the  said  CD.  &  Co., 

Limited,  to  the  dependants  of  the  said  A.B.  under 

the  above-mentioned  Act  in  respect  of  the  injury  caused  to 
them  by  the  death  of  the  said  A.B.  ;  or 

(d)  as  to  who  are  dependants  of  the  said  A.B.  within  the 

meaning  of  the  above-mentioned  Act ;  or 

(e)  as  to  the  apportionment  and  application  of  the  compensation 

payable  by  the  said  CD.  &  Co.,  Limited,  to  the  depen- 

dants of  the  said  A.B.  in  respect  of  the  injury  caused 

to  them  by  the  death  of  the  said  A.B. 
[or  as  the  case  may  be."] 

3.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  E.F.  ,  the  legal  personal  representative  of  the  said 
A.B.  ,  acting  on  behalf  of  the  dependants  of  the  said  A.B.  , 
[or  between  E.F.  ,  a  dependant  of  the  said  A.B.  ]  and  the 
said  CD.  &  Co.,  Limited,  ,  and  G-.H.  ,  who  claims  or  may 
be  entitled  to  claim  to  be  a  dependant  of  the  said  A.B.            , 

[or  as  the  case  may  be ;  see  Bute  4] 
for  the  settlement  of  the  said  question  [or  questions]. 

4.  Particulars  are  hereto  appended  [or  annexed]. 

Paettculabs. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name,  place  of  business,  and  nature  of  business  of  respon- 
dent from  whom  compensation  is  claimed. 

3.  Nature  of  employment  of  deceased  at  time  of  accident,  and 
whether  employed  under  respondent  or  under  a  contractor  with 
him.  [If  employed  under  a  contractor  who  is  not  a  respondent, 
name  and  place  of  business  of  contractor  to  be  stated.] 

4.  Date  and  place  of  accident,  nature  of  work  on  which  deceased 
was  then  engaged,  and  nature  of  accident,  and  cause  of  injury. 

5.  Nature  of  injury  to  deceased,  and  date  of  death. 

6.  Earnings  of  deceased  during  the  three  years  next  preceding 
the  injury,  if  he  had  been  so  long  in  the  employment  of  the 
employer  by  whom  he  was  immediately  employed,  or  if  the 
period  of  his  employment  had  been  less  than  the  said  three 
years,  particulars  of  his  average  weekly  earnings  during  the 
period  of  his  actual  employment  under  the  said  employer. 

7.  Amount  of  weekly  payments  (if  any)  made  to  deceased 
under  the  Act,  and  of  any  lump  sum  paid  in  redemption  thereof. 

8.  Name  and  address  of  applicant  for  arbitration. 

9.  Character  in  which  applicant  applies  for  arbitration,  i.e. 
whether  as  legal  personal  representative  of  deceased  or  as  a  de- 
pendant, and  if  as  a  dependant,  particulars  showing  how  he  is  so. 

10.  Particulars  as  to  dependants  of  deceased  by  whom  or  on 
whose  behalf  the  application  is  made,  giving  their  names  and 
addresses;  and  descriptions  and  occupations  (if  any),  and  their 
relationship  to  the  deceased,  and  if  infants,  their  respective  ages, 
and  stating  whether  they  were  wholly  or  partially  dependent  on 
the  earnings  of  the  deceased  at  the  time  of  his  death. 
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Pabticulaks — continued. 

11.  Particulars  as  to  any  persons  claiming  or  who  may  be 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a 
question  arises,  and  who  are  therefore  made  respondents,  with 
their  names,  addresses,  and  descriptions  and  occupations  (if  any). 

12.  Particulars  of  amount  claimed  as  compensation,  and  of 
the  manner  in  which  the  applicant  claims  to  have  such  amount 
apportioned  and  applied, 

13.  Date  of  service  of  statutory  notice  of  accident  on  respondent 
from  whom  compensation  is  claimed,  and  whether  given  before 
deceased  voluntarily  left  the  employment  in  which  he  was  injured. 
[A  copy  of  the  notice  to  be  annexed.] 

14.  If  notice  not  served,  reason  for  omission  to  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are : 
Of  the  Applicant, 
Of  his  Solicitor, 
The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are : 
C.D.  &  Co.,  Limited. 
G.H. 
Dated  this  day  of 

(Signed)  Applicant. 

[Or, 

Applicant's  Solicitor.] 


Pobm  3. 

Application  for  Arbitration  as  to  who  are  Dependants,  or  as  to  the 
Amount  payable  to  each  Dependant,  where  the  Total  Amount  payable 
as  Compensation  to  the  Dependants  of  a  Deceased  Workman  has 
been  agreed  or  ascertained. 

In  the  County  Court  of  ,  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.F., 

of  (address) 

(description)  Applicant, 

and 
C.D.  &  Co.,  Limited, 
of  (address) 

(description) 
and 
G.H., 

of  (address) 
(description) 
J.K., 

of  (address) 

(description) 
and 
L.M., 

of  (address) 

(description)  Eespondents. 

[or  as  the  case  may  be ;  see  Rule  5.] 
1.  On  the  day  of  personal  injury  by  accident  arising  out  of 

and  in  the  course  of  his  employment  was  caused  to  A.B.,  ,  late  of 

,  deceased,  a  workman  employed  by  C.D.  &  Co.,  Limited,  [or 
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by  ,  a  contractor  with  CD.  &  Co.,  Limited,  for  the  execution 

of  work  undertaken  by  them,]  and  on  the  day  of  the  death  of 

the  said  A.B.  resulted  from  the  injury. 

2.  The  amount  of  compensation  payable  by  the  said  CD.  &  Co., 
Limited,  to  the  dependants  of  the  said  A.B.  under  the  above- 
mentioned  Act,  in  respect  of  the  injury  caused  to  them  by  the  death 
of  the  said  A.B.  has  been  agreed  [or  ascertained],  but  a  question 
has  [or  questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen ;  e.g.] — 
(a)  as  to  who  are  dependants  of  the  said  A.B.  within  the  meaning 

of  the  above-mentioned  Act ;  or 
(6)  as  to  the  apportionment  and  application  of  the  compensation 
payable  to  the  dependants  of  the  said  A.B.  , 

[or  as  the  case  may  be."] 

3.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  E.F.         ,  the  legal  personal  representative  of  the  said  A.B. 
acting  on  behalf  of  N.O.  P.K.  etc.,  dependants  of  the  said 
A.B.            [or  between  E.  F.            N.O.  P.K.  etc.,  dependants 
of  the  said  A.B.            ],  and  the  said  CD.  &  Co.,  Limited,  and  G.H. 

J.K.  and  L.M.  ,  who  are  or  claim  or  may  be  entitled 

to  claim  to  be  dependants  of  the  said  A.B.  , 

[or  as  the  case  may  be ;  see  Rule  5] 
for  the  settlement  of  the  said  question  [or  questions]. 
i.  Particulars  are  hereto  appended  [or  annexed]. 


Particulars. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name  and  place  of  business  of  employer  by  whom  com- 
pensation has  been  paid  or  is  payable. 

3.  Date  of  accident  to  deceased,  and  date  of  death. 

4.  Agreed  or  ascertained  amount  of  compensation  to  be  paid 
to  dependants  of  deceased. 

5.  Particulars  as  to  whether  the  compensation  money  is  still 
payable  by  the  employer  or  has  been  paid  by  him,  and  if  so,  to 
whom,  and  in  whose  hands  it  now  is. 

6.  Character  in  which  the  applicant  applies  for  arbitration,  i.e. 
whether  as  legal  personal  representative  of  deceased  or  as  a  depen- 
dant, and  if  as  a  dependant,  particulars  showing  how  he  is  so. 

7.  Particulars  as  to  the  dependants  or  persons  claiming  to  be 
dependants  by  whom  or  on  whose  behalf  the  application  is  made, 
giving  their  names  and  addresses,  and  descriptions  and  occupa- 
tions (if  any),  and  their  relationship  to  the  deceased,  and  if 
infants,  their  respective  ages,  and  stating  whether  "they  were 
or  claim  to  have  been  wholly  or  partially  dependent  on  the 
earnings  of  the  deceased  at  the  time  of  his  death. 

8.  The  like  particulars  as  to  any  dependants  who  are  made 
respondents. 

[Note. — If  there  is  a  legal  personal  representative,  and  he  is 
not  the  applicant  he  must  be  made  a  respondent.] 

9.  Particulars  as  to  any  persons  claiming  or  who  may  be 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a 
question  arises,  and  who  are  therefore  made  respondents,  with 
their  names,  addresses,  descriptions,  and  occupations  (if  any). 

10.  Particulars  of  the  manner  in  which  the  applicant  claims  to 
have  the  amount  of  compensation  apportioned  and  applied. 
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The  names  and  addresses  of  the  applicant  and  his  solicitor  are : 
Of  the  Applicant, 
Of  his  Solicitor, 
The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are : 

CD.  &  Co.,  Limited. 

G.H. 

I.K. 

L.M. 

[or  as  the  case  may  be.] 
Dated  this  day  of 

(Signed) 

Applicant. 
LOr, 

Applicant's  Solicitor.] 


Poem  4. 

Application  for  Arbitration  with  respect  to  the  Compensation  payable 
in  respect  of  Expenses  of  Medical  Attendance  and  Burial,  where 
Deceased  Workman  leaves  no  Dependants. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.F., 

of  (address) 

(description)  Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 

(description) 
and 
G.H., 

of  (address) 

(description)  Eespondents. 

1.  On  the  day  of  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment  was  caused  to  A.B.  ,  late 
of            ,  deceased,  a  workman  employed  by  CD.  &  Co.,  Limited, 

[or  by  ,  a  contractor  with  CD.  &  Co.,  Limited,  ,  for  the 

execution  of  work  undertaken  by  them,]  and  on  the  day  of  the 

death  of  the  said  A.B.  resulted  from  the  injury. 

2.  The  said  A.B.  left  no  dependants  within  the  meaning  of 
the  above-mentioned  Act. 

3.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen ;  e.g.} — 

(a)  as  to  whether  the  said  A.B.  was  a  workman  to  whom  the 

above-mentioned  Act  applied ;  or 

(b)  as  to  the  liability  of  the  said  CD.  &  Co.,  Limited,  to  pay 

compensation  under  the  above-mentioned  Act  in  respect  of 
the  reasonable  expenses  of  the  medical  attendance  on  and  the 
burial  of  the  said  A.B.  ;  or 

(c)  as  to  the  amount  of  compensation  payable  by  the  said  CD.  &  Co., 

Limited,  under  the  above-mentioned  Act  in  respect  of 

the  reasonable  expenses  of  the  medical  attendance  on  and  the 
burial  of  the  said  A.B.  ;  or 
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(d)  as  to    the  apportionment  and  application  of  the  compensation 
payable  by  the  said  CD.  &  Co.,  Limited,  under  the  above- 

mentioned  Act  in  respect  of  the  reasonable  expenses  of  the 
medical  attendance  on  and  the  burial  of  the  said  A.B. 

[or  as  the  case  may  be,] 

4.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  E.P.  and  the  said  CD.  &  Co.,  Limited,  and  G.H. 

for  the  settlement  of  the  said  question  [or  questions]. 

5.  Particulars  are  hereto  appended  [or  annexed]. 

Pabticulars. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name,  place  of  business,  and  nature  of  business  of  respondent 
from  whom  compensation  is  claimed. 

3.  Nature  of  employment  of  deceased  at  time  of  accident,  and 
whether  employed  under  respondent  or  under  a  contractor  with 
him.  [If  employed  under  a  contractor  who  is  not  a  respondent, 
name  and  place  of  business  of  contractor  to  be  stated.] 

4.  Date  and  place  of  accident,  nature  of  work  on  which  deceased 
was  then  engaged,  and  nature  of  accident  and  cause  of  injury. 

5.  Nature  of  injury  to  deceased,  and  date  of  death. 

6.  Name  and  address'  of  applicant  for  arbitration. 

7.  Character  in  which  applicant  applies  for  arbitration,  i.e., 
whether  as  legal  personal  representative  of  deceased,  or  as  a  person 
to  whom  expenses  in  respect  of  which  compensation  is  payable 
are  due ;  and  if  the  latter,  particulars  must  be  given  of  the 
circumstances  under  which  the  expenses  are  claimed  to  be  due 
to  the  applicant. 

8.  Particulars  as  to  any  other  persons  who  claim  that  expenses 
in  respect  of  which  compensation  is  payable  are  due  to  them,  and 
who  are  therefore  made  respondents,  with  their  names  and 
addresses. 

9.  Particulars  of  amount  claimed  as  compensation,  and  of  the 
manner  in  which  the  applicant  desires  such  amount  to  be 
apportioned  and  applied. 

10.  Date  of  service  of  statutory  notice  of  accident  on  respon- 
dent from  whom  compensation  is  claimed,  and  whether  given 
before  deceased  voluntarily  left  the  employment  in  which  he 
was  injured.     [A  copy  of  the  notice  to  be  annexed.'] 

11.  If  notice  not  served,  reason  for  omission  to  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are : 
Of  the  Applicant, 
Of  his  Solicitor, 

The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are : 

CD.  &  Co.,  Limited. 
G.H. 

Dated  this  day  of 

(Signed)  ,  Applicant. 

[Or, 

Applicant's  Solicitor.] 
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Fokm  5. 

Application  for  Arbitration  with  respect  to  the  Review,  Termination, 
Diminution,  Increase,  or  Redemption  of  a  Weekly  Payment. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
CD.  &  Co.  Limited, 
of  (address) 

(description)  Applicants, 

and 
A.B., 

of  (address) 
(description) 
[or  as  the  case  may  be  ;  see  Act,  Sched.  1,  pars.  16,  17]. 
An  arbitration  under  the  Workmen's   Compensation  Act,  1906,  is 
hereby  requested  between  CD.  &  Co.,  Limited,  and  A.B. 

[or  as  the  case  may  be;  see  Act,  Sched.  1,  pars.  16,  17]. 
with  respect  to  the  review  and  termination  [or  diminution,  increase,  or 
redemption,  as  the  case  may  be]  of  the  weekly  payment  payable  to  the 
said  A.B.  under  the  said  Act  in  respect  of  personal  injury  caused 

to  him  by  accident  arising  out  of  and  in  the  course  of  his  employment. 
Particulars  are  hereto  appended  [or  annexed]. 

Particulars. 

1.  Name  and  address  of  injured  workman. 

2.  Name  and  place  of  business  of  employer  by  whom  com- 
pensation is  payable. 

3.  Date  and  nature  of  accident. 
i.  Date  of  agreement,  decision,  award,  or  certificate  fixing 

weekly  payment,  amount  of  such  payment,  and  date  from  which 
it  commenced. 

5.  Belief  sought  by  applicants,  whether  termination,  diminu- 
tion, increase,  or  redemption. 

6.  Grounds  on  which  termination,  diminution,  or  increase  is 
claimed. 

The  names  and  addresses  of  the  applicants  and  their  solicitors  are : 

Of  the  Applicants, 

Of  their  Solicitor, 
The  name  and  address  of  the  respondent  to  be  served  with  this 
application  are : 

Dated  this  day  of 


Applicants. 
[Or, 

Applicants'  Solicitor.] 
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Poem  6. 

Application  for  Arbitration  by  an  Injured  Master,  Seaman,  Apprentice 
or  Pilot,  with  respect  to  the  Compensation  payable  to  him. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
A.B. 

of  (address) 

(description)  Applicant, 

and 
The  owners  of  the  Ship  "  Eespondents. 

1.  On  the  day  of  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment  was  caused  to  A.B.  ,  the 
master  of  the  ship  "  "  [or  a  seaman]  [or  au  apprentice  to  the  sea 
service  or  an  apprentice  in  the  sea  fishing. service]  and  a  member  of  the 
crew  of  the  ship  "             "  [or  a  pilot  employed  on  the  ship  "  "]. 

2.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen,  e.g.} — 

(a)  as  to  whether  the  said  A.B.  is  a  workman  within  the 

meaning  of  the  above-mentioned  Act ;  or 

(b)  as  to  the  liability  of  the  owners  of  the  said  ship  to  pay  com- 

pensation under  the  above-mentioned  Act  in  respect  of  the 
said  injury ;  or 
(e)  as  to  the  amount  [or  duration]  of  the  compensation  payable  by 
the  owners  of  the  said  ship  to  the  said  A.B.  under  the 

above-mentioned  Act  in  respect  of  the  said  injury. 
[or  as  the  case  may  be.] 

3.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  the  said  A.B.  and  the  owners  of  the  said  ship  for  the 
settlement  of  the  said  question  [or  questions]. 

i.  Particulars  are  hereto  appended  [or  annexed]. 

Particulars. 

1.  Name  and  address  of  applicant. 

2.  Name  of  ship  of  which  applicant  was  master  [or  of  the 
crew  of  which  applicant  was  a  member  or  on  which  applicant 
was  employed  as  pilot]  at  time  of  accident,  and  port  of  registry. 

3.  Nature  of  employment  at  time  of  accident. 

4.  Date  and  place  of  accident,  nature  of  work  on  which  applicant 
was  then  engaged,  and  nature  of  accident  and  cause  of  injury. 

5.  Nature  of  injury. 

6.  Particulars  of  incapacity  for  work,  whether  total  or  partial, 
and  estimated  duration  of  incapacity. 

7.  Average  weekly  earnings  during  the  twelve  months  previous 
to  the  injury,  if  the  applicant  has  been  so  long  employed  under 
the  same  owners,  or  if  not,  during  any  less  period  during  which 
he  has  been  so  employed. 

8.  Average  weekly  amount  which  the  applicant  is  earning  or 
is  able  to  earn  in  some  suitable  employment  or  business  after  the 
accident. 

9.  Payment,  allowance  or  benefit  received  from  employer 
during  the  period  of  incapacity. 

10.  Amount  claimed  as  compensation. 

11.  Date  of  service  of  statutory  notice  of  accident,  and  whether 
given  before  applicant  voluntarily  left  the  employment  in  which 
he  was  injured.     [A  copy  of  the  notice  to  be  annexed.] 

12.  If  notice  not  served,  reason  for  omission  to  serve  same. 
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The  names  and  addresses  of  the  applioant  and  his  solicitor  are : 
Of  the  Applioant, 
Of  his  Solicitor, 
The  name  and  address  of  the  person  to  be  served  with  this  application 
as  representing  the  owners  of  the  ship  are : 

[State  name  and  address  of  managing  owner  or  manager,  or  of  master  of 

ship.     See  Rule  36  (6).] 

(Signed) 

Applicant. 
[Or 

Applicant's  Solicitor.] 

Poem  7. 
Application  for  Arbitration  by  or  on  behalf  of  Dependants  of  Deceased 
Master,  Seaman,  Apprentice,  or  Pilot. 
In  the  County  Court  of  holden  at 

la  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.P. 

of  (address) 

(description)  Applicant, 

and 
The  owners  of  the  Ship  "  " 

and 
G.B. 


off, 
(' 


jtion)  Eespondents. 

[or  as  the  case  may  be ;  see  Rule  4.] 

1.  On  the  day  of  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  bis  employment  was  caused  to  A.B.  ,  late  of 

,  deceased,  the  master  of  the  ship  "  "  [or  a  seaman]  [or  an 

apprentice  to  the  sea  service  or  an  apprentice  in  the  sea-fishing  service] 
and  a  member  of  the  crew  of  the  ship  "  "  [or  a  pilot  employed  on 

the  ship  "  "],  and  on  the  day  of  the  death  of  the  said 

A.B.  resulted  from  the  injury. 

[or  1.    The  ship"  "  which  left  the  port  of  on  or  about  the 

day  of  ,  was  lost  with  all  hands  on  or  about  the  day  of 

[or  was  last  heard  of  on  or  about  the  day  of  ,  and  is 

believed  to  have  been  lost  with  all  hands.] 

When  the  said  ship  left  the  said  port  A.B.  ,  late  of  ,  was 

the  master  thereof  [or  a  seaman]  [or  an  apprentice  to  the  sea  service  or  an 
apprentice  in  the  sea-fishing  service]  and  a  member  of  the  crew  of  the 
said  ship  [or  a  pilot  employed  on  the  said  ship.] 

2.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions, specifying  only  those  which  have  arisen;  e.g.} 

(a)  as  to  whether  the  said  A.B.  was  a  workman  within  the 

meaning  of  the  above-mentioned  Act ;  or 

(b)  as  to  the  liability  of  the  owners  of  the  said  ship  to  pay  compensation 

under  the  above-mentioned  Act  to  the  dependants  of  the  said 
A.B.  in  respect  of  the  injury  caused  to  them  by  the  death 

of  the  said  A.B.  ;  or 

(c)  as  to  the  amount  of  compensation  payable  by  the  owners  of  the 

said  ship  to  the  dependants  of  the  said  A.B.  under  the 

above-mentioned  Act  in  respect  of  the  injury  caused  to  them 
by  the  death  of  the  said  A.B.  ;  or 

(d)  as  to  who  are  dependants  of  the  said  A.B.  within  the 

meaning  of  the  above-mentioned  Act ;  or 

E.L.  3   E 
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(e)  as  to  the  apportionment  and  application  of  the  compensation  pay- 
able by  the  owners  of  the  said  ship  to  the  dependants  of  the 
said  A.B.  in  respect  of  the  injury  caused  to  them  by  the 

death  of  the  said  A.B. 

[or  as  the  ease  may  be.~\ 

3.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  E.F.  ,  the  legal  personal  representative  of  the  said  A.B. 

[or  between  E.F.  ,  a  dependant  of  the  said  A.B.  ]  and 

the  owners  of  the  said  ship,  and  G.B.  ,  who  claims  or  may  be 

entitled  to  claim  to  be  a  dependant  of  the  said  A.B. 

[or  as  the  case  may  be ;  see  Bule  4.] 
for  the  settlement  of  the  said  question  [or  questions]. 

4.  Particulars  are  hereto  appended  [or  annexed]. 

Particulaes. 

1.  Name  and  late  address  of  master,  seaman,  apprentice,  or 
pilot. 

2.  Name  of  ship  of  which  deceased  was  master  [or  of  the  crew 
of  which  deoeased  was  a  member  or  on  which  deceased  was 
employed  as  pilot]  at  time  of  accident  or  loss  of  ship,  and  port  of 
registry. 

3.  Nature  of  employment  at  time  of  accident  or  loss  of  ship. 

4.  Date  and  place  of  accident,  nature  of  work  on  which  deceased 
was  then  engaged,  and  nature  of  accident  and  cause  of  injury  [or 
date  and  place  when  and  where  ship  was  lost  or  is  deemed  to  have 
been  lost]. 

5.  Nature  of  injury  to  deceased  and  date  of  death  [or  date  when 
ship  was  lost  or  is  deemed  to  have  been  lost]. 

6.  Earnings  of  deceased  during  the  three  years  next  preceding 
the  injury  or  date  of  loss,  if  he  had  been  so  long  employed  under 
the  same  owners,  or  if  the  period  of  his  employment  had  been 
less  than  the  said  three  years,  particulars  of  his  average  weekly 
earnings  during  the  period  of  actual  employment  under  the  said 
owners. 

7.  Amount  of  weekly  payments  (if  any)  made  to  deceased  Under 
the  Act,  and  of  any  lump  sum  paid  in  redemption  thereof. 

8.  Name  and  address  of  applicant  for  arbitration. 

9.  Character  in  which  applicant  applies  for  arbitration,  i.e., 
whether  as  legal  personal  representative  of  deceased  or  as  a 
dependant,  and  if  as  a  dependant,  particulars  showing  how  he 
is  so. 

10.  Particulars  as  to  the  dependants  of  deceased  by  whom  or 
on  whose  behalf  the  application  is  made,  giving  their  names  and 
addresses,  and  descriptions  and  occupations  (if  any),  and  their 
relationship  to  the  deceased,  and  if  infants,  their  respective  ages, 
and  stating  whether  they  were  wholly  or  partially  dependent  on 
the  earnings  of  the  deceased  at  the  time  of  his  death. 

11.  Particulars  as  to  any  persons  claiming  or  who  may  be 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a  question 
arises,  and  who  are  therefore  made  respondents,  with  their  names, 
addresses,  and  descriptions  and  occupations  (if  any). 

12.  Particulars  of  amount  claimed  as  compensation,  and  of 
the  manner  in  which  the  applicant  claims  to  have  such  amount 
apportioned  and  applied. 

13.  Date  of  service  of  statutory  notice  of  accident,  and  whether 
given  before  deceased  voluntarily  left  the  employment  in  which 
he  was  injured.     [A  copy  of  the  notice  to  be  annexed.] 

14.  [If  notice  not  served,  reason  for  omission  to  serve  same.] 
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The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor, 
The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are : 
As  representing  the  owners  of  the  ship 

[State  name  and  address  of  managing  owner  or  manager,  or  of  master 
of  ship.     See  Bute  36  (6).] 
and  G.B., 

Dated  this  day  of 

(Signed)  Applicant. 

[Or 

Applicant's  Solicitor.] 


Fobm  8. 


Application  for  Arbitration  where  Security  has  been  given  on  behalf  of 
the  Owners  of  a  Ship  under  Seotion  11. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
A.B. 

of  (address) 

(description)  Applicant, 

and 
(names  and  addresses 
of  persons  giving 
security)  Respondents. 

1.  On  the  day  of  personal  injury  by  accident  arising  out  of 
and  in  the  course  of  his  employment  was  caused  to  A.B.  ,  of  , 
and  the  said  A.B.            claims  that  the  owners  of  the  ship  " 

are  liable  under  the  Workmen's  Compensation  Act,  1906,  to  pay  com- 
pensation in  respect  of  the  said  injury. 

2.  The  respondents  have  given  security  to  abide  the  event  of  any  pro- 
ceedings that  may  be  instituted  in  respect  of  the  said  injury,  and  to  pay 
such  compensation  and  costs  as  may  be  awarded  thereon. 

3.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen,  e.g.] — • 

(a)  as  to  whether  the  said  A.B.  is  a  workman  to  whom  the 

above-mentioned  Act  applies ;  or 

(b)  as  to  the  liability  of  the  owners  of  the  said  ship  to  pay  compensa- 

tion under  the  above-mentioned  Act  in  respect  of  the  said 
injury ;  or 

(c)  as  to  the  amount  [or  duration]  of  the  compensation  payable  to  the 

said  A.B.  under  the  above-mentioned  Act  in  respect  of 

the  said  injury. 

[or  as  the  case  may  be.] 

4.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  the  said  A.B.  and  the  respondents  for  the  settlement  of 
the  said  question  [or  questions]. 

5.  Particulars  are  hereto  appended  [or  annexed]. 
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Particulars. 

[Here  insert  particulars  of  circumstances  under  which  the  application 
is  made,  and  of  the  relief  or  order  which  the  applicant  claims,  adapting 
the  particulars  in  the  preceding  forms  to  the  circumstances  of  the  case.} 

The  names  and  addresses,  etc.  [as  in  Form  1.] 

Note. — This  form  to  be  adapted  as  required  to  an  application  for 
arbitration  as  between  the  dependants  of  a  deceased  workman  and  the 
persons  giving  security. 


Form  9. 

Application  for  Arbitration  by  Workman  disabled  by  or  suspended 
on  account  of  having  contracted  Industrial  Disease  coming  within 
Seotion  8. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
A.B. 

of  (address) 

(description)  Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 
(description)  Respondents. 

1.  On  the  day  of  Mr.  ,  the  certifying  surgeon  ap- 
pointed under  the  Factory  and  Workshop  Act,  1901,  for  the  district  of 

[or  Mr.  ,  one  of  the  medical  referees  appointed  by  the 

Secretary  of  State  for  the  purposes  of  the  Workmen's  Compensation 
Act,  1906,]  certified  that  A.B.  of  was  suffering  from 

,  a  disease  coming  within  section  8  of  the  Workmen's  Compen- 
sation Act,  1906,  and  was  thereby  disabled  from  earning  full  wages  at 
the  work  at  which  he  was  employed. 

[Or  1.  On  the  day  of  ,  A.B.  of  was  in  pursu- 

ance of  special  rules  [or  regulations]  made  under  the  Factory  and  Work- 
shop Act,  1901,  suspended  from  his  usual  employment  on  account  of 
his  having  contracted  ,  a  disease  coming  within  section  8  of  the 

Workmen's  Compensation  Act,  1906.] 

2.  The  said  A.B.  alleges  that  the  above-mentioned  disease  is 
due  to  the  nature  of  his  employment  in  [describe  employment], 
and  that  he  was  last  employed  in  such  employment  within  the  twelve 
months  previous  to  the  date  of  disablement  or  suspension  by  CD.  &  Co., 
Limited,             of 

3.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen,  e.g.] — 
(a)  as  to  whether  the  said  A.B.  is  a  workman  to  whom  the 

Workmen's  Compensation  Act,  1906,  applies ;  or 
(6)  as  to  the  liability  of  the  said  CD.  &  Co.,  Limited,  to  pay 

compensation  under  the  Workmen's  Compensation  Act,  1906, 
in  respect  of  the  said  disease  [or  suspension] ;  or 

(c)  as  to  whether  the  said  disease  was  in  fact  contracted  whilst  the 

said  A.B.  was  in  the  employment  of  the  said  CD.  &  Co., 

Limited,  ;  or 

(d)  as  to  whether  the  said  disease  is  due  to  the  nature  of  the  employ- 

ment of    the    said  A.B.  under  the   said   CD.   &   Co., 

Limited,        ;  or 
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(e)  as  to  the  amount  [or  duration]  of  the  compensation  payable  by 
the  said  CD.  &  Co.,  Limited,  to  the  said  A.B. 

under  the  Workmen's  Compensation  Act,  1906,  in  respect  of 
the  said  disease. 

[or  as  the  case  may  be.'] 

4.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  the  said  A.B.  and  the  said  CD.  &  Co.,  Limited,  for 
the  settlement  of  the  said  question  [or  questions]. 

5.  Particulars  are  hereto  appended  [or  annexed]. 

Particulars. 

1.  Name  and  address  of  applicant. 

2.  Name,  place  of  business,  and  nature  of  business  of 
respondents. 

3.  Nature  of  employment  of  applicant  under  respondents  to 
which  the  disease  was  due. 

i.  Nature  of  disease. 

5.  Date  of  disablement  or  suspension. 

6.  Name  and  addresses  of  all  other  employers  by  whom  appli- 
cant was  employed  in  the  same  employment  during  the  twelve 
months  previous  to  date  of  disablement  or  suspension. 

7.  Particulars  of  incapacity  for  work,  whether  total  or  partial, 
and  estimated  duration  of  incapacity. 

8.  Average  weekly  earnings  during  the  twelve  months  previous 
to  date  of  disablement  or  suspension,  if  the  applicant  has  been  so 
long  employed  under  respondents,  or  if  not,  during  any  less  period 
during  which  he  has  been  so  employed. 

9.  Average  weekly  amount  which  the  applicant  is  earning  or  is 
able  to  earn  in  some  suitable  employment  or  business. 

10.  Payment,  allowance,  or  benefit  received  from  employer 
during  period  of  incapacity. 

11.  Amount  claimed  as  compensation. 

12.  Date  of  service  of  statutory  notice  of  disablement  or 
suspension  on  respondents.     [A  copy  of  the  notice  to  be  annexed."] 

13.  If  notice  not  served,  reason  for  omission  to  serve  same. 
The  names  and  addresses,  etc.  [as  in  Form  1.] 


Form  10. 

Application  for  Arbitration  by  or  on  behalf  of  Dependants  of  Diseased 
Workman  whose  death  has  been  caused  by  Industrial  Disease. 

In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.F. 
of  (address) 

(description)  Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 
(description) 
and 
G.H. 
of  (address) 

(description)  Respondents. 

[or  as  the  case  may  be ;  see  Bule  i.] 
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1.  On  the  day  of  Mr.  the  certifying  surgeon  under 
the  Factory  and  Workshop  Act,  1901,  for  the  district  of  [or 
Mr.  one  of  the  medical  referees  appointed  by  the  Secretary  of 
State  for  the  purposes  of  the  Workmen's  Compensation  Act,  1906,] 
certified  that  A.B.  of  was  suffering  from  ,  a  disease 
coming  within  section  8  of  the  Workmen's  Compensation  Act,  1906, 
and  was  thereby  disabled  from  earning  full  wages  at  the  work  at  which 
he  was  employed ;  and  on  the              day  of             the  said  A.B. 

died,  his  death  being  caused  by  the  said  disease. 

[Or  1.  On  the  day  of  A.B.  of  was  in  pur- 

suance of  special  rules  [or  regulations]  made  under  the  Factory  and 
Workshop  Act,  1901,  suspended  from  his  usual  employment  on  account 
of  his  having  contracted  ,  a  disease  coming  within  section  8  of 

the  Workmen's  Compensation  Act,  1906,  and  on  the  day  of 

the  said  A.B.  died,  his  death  being  caused  by  the  said  disease.] 

[Or  1.  On  the  day  of  A.B.  late  of  died,  his 

death  being  caused  by  ,  a  disease  coming  within  section  8  of  the 

Workmen's  Compensation  Act,  1906.] 

2.  The  applicant  alleges  that  the  above-mentioned  disease  was  due  to 
the  nature  of  the  employment  of  the  said  A.B.  in  [describe 
employment],  and  that  he  was  last  employed  in  such  employment  within 
the  twelve  months  previous  to  his  disablement  or  suspension  [or,  if  the 
workman  died  without  having  obtained  \a  certificate  of  disablement,  or 
was  not  at  the  time  of  his  death  in  receipt  of  a  weekly  payment  on  account 
of  disablement,  within  the  twelve  months  previous  to  his  death]  by 
C.D.  &  Co.,  Limited,              of 

3.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen,  e.g.'] — 

(a)  as  to  whether  the  said  A.B.  was  a  workman  to  whom  the 

Workmen's  Compensation  Act,  1906,  applied  ;    or 

(6)  as  to  the  liability  of  the  said  C.D.  &  Co.,  Limited,  to  pay 

compensation  under  the  Workmen's  Compensation  Act, 
1906,  to  the  dependants  of  the  said  A.B.  in  respect  of 

the  injury  caused  to  them  by  the  death  of  the  said 
A.B.  ;    or 

(c)  as  to  whether  the  said  disease  was  in  fact  contracted  whilst  the 

said  A.B.  was  in  the  employment  of  the  said  C.D.  & 

Co.,  Limited,  ;  or 

(d)  as  to  whether  the  said  disease  was  due  to  the  nature  of  the 

employment  of  the  said  A.B.  under  the  said  C.D.  & 

Co.,  Limited,  ;  or 

(e)  as  to  whether  the  death  of  the  said  A.B.  was  in.  fact 

caused  by  the  said  disease ;  or 

(/)  as  to  the  amount  of  compensation  payable  by  the  said  C.D.  & 
Co.,  Limited,  to  the  dependants  of  the  said  A.B. 

under  the  above-mentioned  Act  in  respect  of  the  injury 
caused  to  them  by  the  death  of  the  said  A.B.  ;  or 

(g)  as  to  who  are  dependants  of  the  said  A.B.  within  the 

meaning  of  the  above-mentioned  Aot ;  or 

(h)  as  to  the  apportionment  and  application  of  the  compensation 
payable  by  the  said   C.D.   &   Co.,  Limited,  to  the 

dependants  of  the  said  A.B.  in  respect  of  the  injury 

caused  to  them  by  the  death  of  the  said  A.B. 
[or  as  theicase  may  be.] 

4.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  E.F.  ,  the  legal  personal  representative  of  the  said  A.B. 

,  acting  on  behalf  of  the  dependants  of  the  said  A.B.  [or 

between  E.F.  ,  a  dependant  of  the  said  A.B.  ,]  and  the  said 
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CD.  &  Co.,  Limited,  and  G.H.  ,  who  claims  or  may  be 

entitled  to  claim  to  be  a  dependant  of  the  said  A.B. 

[or  as  the  case  may  be ;  see  Rule  4] 
for  the  settlement  of  the  said  question  [or  questions.] 
5.  Particulars  are  hereto  appended  [or  annexed]. 


Pabticulabs. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name,  place  of  business,  and  nature  of  business  of  re- 
spondents from  whom  compensation  is  claimed. 

3.  Nature  of  employment  of  deceased  under  respondents  to 
which  the  disease  was  due. 

4.  Nature  of  disease. 

5.  Date  of  disablement,  and  date  of  death. 

6.  Earnings  of  deceased  during  the  three  years  next  preceding 
disablement,  if  he  had  been  so  long  in  the  employment  of  the 
respondents,  or  if  the  period  of  his  employment  had  been  less 
than  the  said  three  years,  particulars  of  his  average  weekly 
earnings  during  the  period  of  his  actual  employment  under  the 
respondents. 

7.  Names  and  addresses  of  all  other  employers  by  whom 
deceased  was  employed  in  the  same  employment  during  the 
twelve  months  previous  to  the  date  of  disablement. , 

8.  Amount  of  weekly  payments  (if  any)  made  to  deceased  under 
the  Act,  and  of  any  lump  sum  paid  in  redemption  thereof. 

9.  Name  and  address  of  applicant  for  arbitration. 

10.  Character  in  which  applicant  applies  for  arbitration,  i.e., 
whether  as  legal  personal  representative  of  deceased  or  as  a 
dependant,  and  if  as  a  dependant,  particulars  showing  how  he 
is  so. 

11.  Particulars  as  to  dependants  of  deceased  by  whom  or  on 
whose  behalf  the  application  is  made,  giving  their  names  and 
addresses,  and  descriptions  and , occupations  (if  any),  and  their 
relationship  to  the  deceased,  and  if  infants,  their  respective  ages, 
and  stating  whether  they  were  wholly  or  partially  dependent  on 
the  earnings  of  the  deceased  at  the  time  of  his  death. 

12.  Particulars  as  to  any  persons  claiming  or  who  may  be 
entitled  to  claim  to  be  dependants,  but  as  to  whose  claim  a 
question  arises,  and  who  are  therefore  made  respondents,  with 
their  names,  addresses,  and  descriptions  and  occupations  (if  any). 

13.  Particulars  of  amount  claimed  as  compensation,  and  of 
the  manner  in  which  the  applicant  claims  to  have  such  amount 
apportioned  and  applied. 

14.  Date  of  service  of  statutory  notice  of  disablement.  [A  copy 
of  the  notice  to  be  annexed."] 

15.  If  notice  is  not  served,  reason  for  omission  to  serve  same. 
The  names  and  addresses,  etc.  [as  in  Form  2], 
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Form  11. 

Application  for  Arbitration  where  Bights  of  Employer  against  Insurers 
are  transferred  to  Workman  under  Section  S. 

In  the  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter     . 
In  the  matter  of  an  Arbitration  between 
A.B. 

of  (address) 
(description)  Applicant, 

and 
(name  and,  address  of 

Insurers  Eespondents. 

1.  On  the  day  of  personal  injury  by  accident  arising 

out  of  and  in  the  course  of  his  employment  was  caused  to  A.B.  , 

a  workman  employed  by  of  (name  and  address  of  employer), 

[or  by  of  ,  a  contractor  with  (name  and  address  of 

employer)  for  the  execution  of  work  undertaken  by  him],  and  the 
said  A.B.  claims  that  the  said  (employer)  thereupon  became 

liable  to  pay  compensation  under  the  Workmen's  Compensation  Act, 
1906,  to  the  said  A.B.  in  respect  of  such  injury. 

[Or,  where  weekly  payment  has  been  settled, 

1.  Under  an  agreement  [or  a  decision  or  an  award  or  a  certificate] 
recorded  in  this  court  on  the  day  of  a  weekly  payment  of 

is  payable  by  of  (name  and  address  of  employer)  to 

the  above-mentioned  A.B.  as  compensation  for  personal  injury 

caused  to  the  said  A.B.  by  accident  arising  out  of  and  in  the 

course  of  his  employment  as  a  workman  employed  by  the  said 
(employer)  lor  by  of  ,  a  contracter  with  the  said 

(employer)  for  the  execution  of  work  undertaken  by  him]  ] 

2.  The  respondents  are  insurers  of  the  said  (employer)  in  respect 
of  his  [or  their]  liability  to  pay  such  compensation. 

3.  The  said  (employer)  has  become  a  bankrupt  [or  made  a  com- 
position or  arrangement  with  his  creditors]  [or,  if  the  employer  is  a 
company,  The  said  has  commenced  to  be  wound  up;  and  the 
rights  of  the  said  (employer)  against  the  respondents  as  such 
insurers  in  respect  of  his  [or  their]  liability  to  the  said  A.B.  have 
by  virtue  of  section  5  of  the  said  Act  been  transferred  to  and  vested  in 
the  said  A.B. 

4.  A  question  has  [or  Questions  have]  arisen 

[here  state  the  questions,  specifying  only  those  which  have  arisen,  e.g.] — 

(a)  as  to  whether  the  said  A.B.  is  a  workman  to  whom  the 

above-mentioned  Act  applies ;  or 

(b)  as  to  the  liability  of  the  said  (employer)  to  pay  compensation 

under  the  above-mentioned  Act  in  respect  of  the  said  injury ;  or 
(e)  as  to  the  liability  of  the  respondents  as  such  insurers  as  aforesaid 

to  the  said  A.B.  ;  or 

(d)  as  to  the  amount  [or  duration]  of  the  liability  of  the  respondents 

as  such  insurers  as  aforesaid  to  the  said  A.B. 
[or  as  the  case  may  be.] 

5.  An  arbitration  under  the  above-mentioned  Act  is  hereby  requested 
between  the  said  A.B.  and  the  respondents  for  the  settlement  of 
the  said  question  [or  questions]. 

6.  Particulars  are  hereto  appended  [or  annexed]. 
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Particulars. 

(Here  insert  particulars  containing  a  concise  statement  of  the  circum- 
stances under  which  the  application  is  made,  and  of  all  matters  necessary 
to  oe  stated  in  order  to  bring  the  questions  to  be  settled  properly  before 
the  judge  or  arbitrator,  and  of  the  relief  or  order  which  the  applicant 
claims,  adapting  the  particulars  given  in  the  preceding  forms  to  the 
circumstances  of  the  case.) 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor, 
The  name  and  address  of  the  respondents  to  he  served  with  this 
application  are : 

Dated  this  day  of  , 

(Signed) 

Applicant. 
[Or 

Applicant's  Solicitor.] 
Note. — This  form  to  be  adapted  as  required  to  an  application  for 
arbitration  as   between  the  [dependants  of   a  deceased   workman  and 
insurers. 


Form  12. 

Notice  to  Applicant  of  Say  upon  which  Arbitration  will  be 
proceeded  with. 

[Heading  as  in  Bequest  for  Arbitration.] 

Take  Notice  that  the  judge  of  this  court  [or  Mr.  the  arbitrator 

appointed  by  the  judge  of  this  court]  will  proceed  with  the  arbitration 
in  this  matter  at  on  the  day  of  at  the  hour  of 

o'clock  in  the  noon. 

Dated  this  day  of  , 

To 
Of  Registrar. 


Form  13. 

Notice  to  Respondent  of  Day  upon  which  Arbitration  will  be 
proceeded  with. 

[Heading  as  in  Bequest  for  Arbitration.} 

Take  Notice  that  the  judge  of  this  court  [or  Mr.  the  arbitrator 

appointed  by  the  judge  of  this  court]  will  proceed  with  the  arbitration 
applied  for  in  the  request  and  particulars,  a  sealed  copy  of  which  is 
served  herewith  at  on  the  day  or  at  the  hour  of 

o'clock  in  the  noon :  and  that  if  you  do  not  attend  either 

in  person  or  by  your  solicitor  at  the  time  and  place  above  mentioned 
such  order  will  he  made  and  proceedings  taken  as  the  judge  [or  arbitrator] 
•may  think  just  and  expedient. 

And  further  take  notice  that  if  you  wish  to  disclaim  any  interest  in 
the  subject-matter  of  the  arbitration,  or  consider  that  the  applicant's 
particulars  are  in  any  respect  inaccurate  or  incomplete,  or  desire  to 
bring  any  fact  or  document  to  the  notice  of  the  judge  [or  arbitrator],  or 
intend  to  rely  on  any  fact,  or  to  deny  (wholly  or  partially)  your  liability 
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to  pay  compensation  under  the  Act,  you  must  file  with  me  an  answer, 
stating  your  name  and  address  and  the  name  and  address  of  your 
solioitor  (if  any),  and  stating  that  you  disclaim  any  interest  in  the 
subject-matter  of  the  arbitration,  or  stating  in  what  respect  the 
applicant's  particulars  are  inaccurate  or  incomplete,  or  stating  concisely 
any  fact  or  document  which  you  desire  to  bring  to  the  notice  of  the 
judge  [or  arbitrator],  or  on  which  you  intend  to  rely,  or  the  grounds  on 
and  extent  to  which  you  deny  liability  to  pay  compensation. 

Such  answer,  together  with  a  copy  thereof  for  the  judge  [or  arbitrator] 
and  a  copy  for  the  applicant  and  for  each  of  the  other  respondents,  must 
be  filed  with  me  ten  clear  days  at  least  before  the  day  of 

If  no  answer  is  filed,  and  subject  to  such  answer,  if  any,  the  applicant's 
particulars  and  your  liability  to  pay  compensation  will  be  taken  to  be 
admitted. 

Dated  this  day  of 

To 

Of  Registrar. 


Pobm  14. 

Answer  by  Respondents. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
[Heading  as  in  Request  for  Arbitration,'] 
Take  Notice — 

That  the  respondent,  G.H.,  disclaims  any  interest  in  the 

subject-matter  of  the  above  arbitration. 

Or, 
That  the  respondents,  CD.  &  Co.,  Limited,  state1  that  the  appli- 

cant's particulars  filed  in  this  matter  are  inaccurate  or  incomplete  in 
the  particulars  hereto  annexed. 

Or, 
That  the  respondents,  CD.  &  Co.,  Limited,  desire  toi  bring  to 

the  notice  of  the  judge  [or  arbitrator]  the  facts  stated  in  the  particulars 
hereto  annexed. 

Or, 
That  the  respondents,  CD.  &  Co.,  Limited,  intend  at  the  hearing 

of  the  arbitration  to  give  evidence  and  rely  on  the  facts  stated  in  the 
particulars  hereto  annexed. 

Or, 
That  the  respondents,  CD.  &  Co.,  Limited,  deny  their  liability 

to  pay  compensation  under  the  Act  in  respect  of  the  injury  to  A.B. 
mentioned  in  the  applicant's  particulars,  on  the  grounds  stated 
in  the  particulars  hereto  annexed. 

Particulars. 

1.  Particulars  in  which  the  particulars  filed  by  the  Applicant  are 

inaccurate  or  incomplete. 

2.  Facts  which  the  Respondents  desire  to  brmg  to  the  no{ice  of  the 

Judge  [or  Arbitrator]. 

That  the  applicant,  A.B.  refuses  to  submit  himself  to  medical 

examination  as  required  by  [or  obstructs  the  medical  examination 
required  by]  the  respondents,  CD.  &  Co.,  Limited,  in  accordance 

with  paragraph  4  of  the  first  schedule  to  the  Act  [or  refuses  to  submit 
himself  for  examination  by  a  medical  referee  as  ordered]  [or  obstructs 
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the  examination  by  a  medical  referee  ordered  in  accordance  with 
paragraph  15  of  the  first  schedule  to  the  Act]. 
[or  as  the  case  may  be.] 

3.  Facts  which  the  Respondents  CD.  &  Co.,  Limited,  intend  to  give  in 
evidence  and  rely  on  at  the  hearing  of  the  Arbitration. 

That  notice  of  the  alleged  accident  [or  of  death,  disablement,  or  sus- 
pension] was  not  given  to  the  respondents  as  required  by  the  Act ;  or 

That  the  claim  for  compensation  was  not  made  on  the  respondents 
within  the  time  limited  by  the  Act ;  or 

That  a  scheme  of  compensation  [benefit  or  insurance]  for  the  work- 
men of  the  respondents,  CD.  &  Co.,  Limited,  has  been  duly 
'certified  by  the  Begistrar  of  Friendly  Societies,  and  such  certificate  was 
in  force  at  the  date  of  the  alleged  accident,  and  the  said  CD.  &  Co., 
Limited,  contracted  with  the  applicant  A.B.  [or  with  the 
deceased  workman],  by  a  contract  which  was  in  force  at  the  date  of  the 
alleged  accident,  that  the  provisions  of  the  said  scheme  should  be 
substituted  for  the  provisions  of  the  Act,  and  the  said  CD.  &  Co., 
Limited,  are  consequently  liable  only  in  accordance  with  the  said 
scheme. 

[or  as  the  case  may  be.'] 

i.  Grounds  on  which  the  Respondents  deny  their  Liability  to  pay 
Compensation. 

(i.)  That  the  applicant  A.B.  is  [or  ithe  deceased  workman 

was]  not  a  workman  to  whom  the  Act  applies  ;  or 

(ii.)  That  the  injury  to  the  applicant  [or  to  the  deceased  workman] 
was  not  caused  by  accident  arising  out  of  and  in  the  course 
of  his  employment ;  or 

(iii.)  That  the  injury  to  the  applicant  [or  to  the  deceased  workman] 
was  attributable  to  the  serious  and  wilful  misconduct  of  the 
applicant  [or  of  the  deceased  workman],  and  did  not  result 
in  death  or  serious  and  permanent  disablement ;  or 

(iv.)  That  at  the  time  of  the  alleged  accident  the  applicant  [or  the 
deceased  workman]  was  not  immediately  employed  by  the 
respondents,  but  was  employed  by  of  ,  a  con- 

tractor with  the  respondents  for  the  execution  by  or  under 
such  contractor  of  work  undertaken  by  the  respondents,  and 
the  accident  occurred  elsewhere  than  on,  in,  or  about 
premises  on  which  the  respondents  had  undertaken  to 
execute  the  work  or  which  were  otherwise  under  the  control 
or  management  of  the  respondents ;  or 

(v.)  That  the  injury  to  the  applicant  [or  to  the  deceased  workman] 
was  caused  under  circumstances  creating  a  legal  liability  in 
a  person  other  than  the  respondents,  to  wit,  [name 

and  address  of  such  person]  to  pay  damages  in  respect  there- 
of, and  the  applicant  [or  the  deceased  workman]  has  taken 
proceedings  against  that  person  and  has  recovered  damages 
from  him ;  or 
m  case  of  industrial  disease. 

(vi.)  That  the  applicant  [or  the  deceased  workman]  at  the  time  of 
entering  the  employment  of  the  respondents  wilfully  and 
falsely  represented  himself  in  writing  as  not  having  pre- 
viously suffered  from  the  disease  mentioned  in  the  applicant's 
particulars;  or 

(vii.)  That  the  disease  mentioned  in;  the  applicant's  particulars  was 
not  contracted  whilst  the  applicant  [or  the  deceased  work- 
man] was  in  the  employment  of  the  respondents  ;  or 
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(viii.)  That  the  disease  mentioned  in  the  applicant's  particulars  was 
not  due  to  the  nature  of  the  employment  in  which  the 
applicant  [or  the  deceased  workman]  was  employed  by  the 
respondents : 

[or  as  the  case  may  be.] 
And  further  take  notice,  that  the  names  and  addresses  of  the  said 
respondents  and  their  solicitors  are  : 
of  the  Respondents, 

CD.  &  Co.,  Limited, 
of  their  Solicitors, 
Dated  this  day  of 

(Signed) 

Solicitors  for  the  Respondents, 
To  the  Registrar  of  the  Court,  and  CD.  &  Co.,  Limited. 

To  the  Applicant,  A.B.,  and 
To  the  Respondents 

(if  any,  naming  them). 


Form  15. 

Notice  by  Respondent  admitting  Liability,  and  submitting  to  an  Award 
for  Payment  of  a  Weekly  Sum,  or  paying  Honey  into  Court. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.} 
[Heading  as  in  Request  for  Arbitration.'] 
Take  Notice — 

That  the  respondents,  CD.  &  Co.,  Limited,  admit  their  liability 

to  pay  compensation  in  the  above-mentioned  matter. 

And  they  hereby  submit  to  an  award  for  payment  by  them  to  the 
applicant,  A.B.,  of  the  weekly  sum  of  such  weekly  payment 

to  commence  as  from  the  day  of  and  to  continue  during  the 

total  or  partial  incapacity  of  the  said  A.B.  for  work,  or  until  the 

same  shall  be  ended,  diminished,  increased,  or  redeemed  in  accordance 
with  the  provisions  of  the  above-mentioned  Act. 

And  for  payment  by  them  to  the  applicant  forthwith  after  the 

award  of  the  amount  of  such  weekly  payments  calculated  from  the 
day  of  until  the  first  Saturday  [or  other  usual  pay  day] 

after  the  date  of  the  award,  and  for  the  payment  thereafter  of  the  said 
sum  of  to  the  applicant  on  Saturday  [or  other  usualpay  day] 

in  every  week. 

[Or,  And  the  said  CD.  &  Co.,  Limited,  herewith  pay  into  Court 

the  sum  of  £  in  satisfaction  of  such  liability.] 

Dated  this  day  of 

(Signed) 

Solicitors  for  the  Respondents, 
To  the  Registrar  of  the  Court,  and  CD.  &  Co.,  Limited. 

To  the  Applicant,  A.B.,  and 
To  the  Respondents 

(if  any,  naming  them). 


Workmen's  Compensation  Kules,  1907-1909.    797 


Poem  16. 

Notice  of  Piling  of  Submission  to  an  Award. 

[Heading  as  in  Bequest  for  Arbitration.] 
Take  Notice — 

That  the  respondents,  CD.  &  Co.,  Limited,  have  this  day  filed 

with  me  a  notice  (copy  of  which  is  sent  herewith)  that  they  admit  their 
liability  to  pay  compensation  in  the  above-mentioned  matter,  and 
submit  to  an  award  for  payment  by  them  to  you  of  the  weekly  sum 
of 

If  you  elect  to  accept  such  weekly  sum  in  satisfaction  of  your  claim 
you  must  send  to  the  registrar  of  this  Court,  and  to  the  said  CD.  &  Co., 
Limited,  a  written  notice  forthwith  by  post,  or  leave  such  notice 

at  the  office  of  the  registrar,  and  at  the  residence  or  place  of  business 
of  the  said  CD.  &  Co.,  Limited. 

If  you  send  such  notice,  the  judge  of  this  Court  will,  on  application 
made  to  him,  make  an  award  directing  payment  of  such  weekly  sum  to 
you,  and  you  will  be  liable  to  no  further  costs. 

In  default  of  such  notice,  the  arbitration  will  be  proceeded  with  ; 
and  if  no  greater  weekly  payment  is  awarded  to  you,  you  will  be  liable 
to  be  ordered  to  pay  the  costs  incurred  by  the  respondents  subsequent 
to  the  receipt  by  you  of  this  notice. 

Dated  this  day  of  . 

Begistrar. 

To  the  Applicant,  A.B. 


Fobm  17. 
Notice  of  Payment  into  Court. 

[Heading  as  in  Bequest  for  Arbitration.] 
Take  Notice — 

That  the  respondents,  CD.  &  Co.,  Limited,  have  this  day  filed 

with  me  a  notice  that  they  admit  their  liability  to  pay  compensation  in 
the  above-mentioned  matter,  and  they  have  paid  into  Court  the  sum  of 
£  in  satisfaction  of  such  liability. 

If  you  are  willing  to  accept  the  sum  so  paid  into  Court  in  satisfaction 
of  the  compensation  payable  in  the  above-mentioned  matter,  you  must 
send  to  the  registrar  of  this  Court,  and  to  the  said  CD.  &  Co.,  Limited, 
and  to  the  other  respondents  [or,  where  this  notice  is  sent  to  a 
respondent,  to  the  applicant  and  other  respondents],  a  written  notice 
forthwith  by  post,  or  leave  such  notice  at  the  office  of  the  registrar, 
and  at  the  residence  or  place  of  business  of  the  said  CD.  &  Co., 
Limited,  and  at  the  residence  or  place  of  business  of  each  of  the 

other  respondents  [or  of  the  applicant  and  each  of  the  other  respondents]. 

If  you  and  all  the  other  respondents  [or,  If  you  and  the  applicant 
and  all  the  other  respondents]  send  such  notice,  and  agree  as  to  the 
apportionment  and  application  of  the  said  sum  of  £  ,  the  judge 

of  this  Court  will,  on  application  made  to  him,  make  an  award  for  such 
apportionment  and  application,  and  you  will  be  liable  to  no  further 
costs. 

If  you  and  all  the  other  respondents  [or,  If  you  and  the  applicant  and 
all  the  other  respondents]  send  such  notice,  but  do  not  agree  as  to  the 
apportionment  and  application  of  the  said  sum  of  £  ,  the  arbitra- 

tion will  be  proceeded  with  as  between  you  and  such  other  respondents 
[or,  as  between  the  applicant  and  yourself  and  such  other  respondents]. 
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In  default  of  such  notice  being  sent  by  you  and  all  the  other  respon- 
dents [or,  by  the  applicant  and  yourself  and  all  the  other  respondents], 
the  arbitration  will  be  proceeded  with  :  and  if  no  greater  amount  than 
the  said  sum  of  £  is  awarded  as  compensation,  the  parties  who 

do  not  send  such  notice  will  be  liable  to  be  ordered  to  pay  the  costs 
incurred  by  the  respondents,  CD.  &  Co.,  Limited,  subsequent  to 

the  receipt  by  such  parties  of  this  notice,  and  also  any  costs  incurred 
subsequent  to  the  receipt  of  this  notice  by  any  parties  who  send  notice 
of  their  willingness  to  accept  the  said  sum  of  £  in  satisfaction  of 

the  compensation  payable  in  the  above-mentioned  matter. 

Dated  this  day  of  .  Registrar. 

To  the  Applicant  A.B., 

[or,  To  the  Eespondent  G.H.] 
(or  as  the  case  may  be). 


Pobm  18. 

Notice  of  Acceptance  of  Weekly  Sum  offered,  or  of  Willingness  to 
accept  Sum  paid  into  Court. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.} 
Heading  as  in  Bequest  for  Arbitration.'] 
Take  Notice — ■ 

That  the  applicant,  A.B.  accepts  the  weekly  sum  offered  by  the 

respondents,  CD.  &  Co.,  Limited,  in  satisfaction  of  his  claim  in 

the  above-mentioned  matter   [or,  that  the  applicant  B.F.   [or,  the 
respondent  G.H.]  is  willing  to  accept  the  sum  of  £  paid  into 

Court  by  the  respondents,  CD.  &  Co.,  Limited,  in  satisfaction  of 

the  compensation  payable  in  the  above-mentioned  matter.] 

But  the  applicant  [or  the  said  respondent,  G.H.  ]  will 

apply  to  the  judge  to  include  in  his  award  an  order  directing  the  said 
respondents,  CD.  &  Co.,  Limited,  to  pay  the  costs  properly 

incurred  by  the  applicant  [or  the  said  respondent  G.H.  ] 

before  the  receipt  of  notice  of  the  offer  of  the  said  weekly  sum  [or  of 
notice  of  payment  of  the  said  sum  of  £  into  Court.] 

Dated  this  day  of  .  (Signed)  ,  Applicant, 

or 

To  the  Registrar  of  the  Court,  and  Respondent. 

To  the  Respondents,  CD.  &  Co.,  Limited,  and 

To  the  Applicant,  A.B.,  and 

To  the  Respondents  (naming  them). 


Form  19. 

Application  for  Addition  of  Employer  as  Eespondent  under  Section  8, 
Sub-section  (1),  Paragraph  (c),  Proviso  (ii). 

[ Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
[Heading  as  in  Bequest  for  Arbitration.] 
Take  Notice — 

That  the  respondents,  CD.  &  Co.,  Limited,  allege  that  the 

disease  mentioned  in  the  applicant's  particulars  filed  in  this  matter  was 
in  fact  contracted  while  the  applicant  [or  the  deceased  workman]  was 
in  the  employment  of  of  ,  and  not  whilst  in  the  employ- 

ment of  the  said  CD.  &  Co.,  Limited. 
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And  the  said  CD.  &  Co..,  Limited,  hereby  apply  for  an  order 

that  the  said  be  joined  as  respondents  in  the  above  arbitration, 

and  if  necessary  for  an  adjournment  of  the  hearing  of  the  arbitration. 
Dated  this  day  of 

(Signed)  CD.  &  Co.  Limited. 

By 

Secretary. 
[Or 
Solicitors  for  the  Eespondents, 

CD.  &  Co.,  Limited. 
To  the  Registrar  of  the  Court. 


Poem  20. 
Order  adding  Eespondents. 
[Heading  as  in  Bequest  for  Arbitration.'] 
It  is  this  day  ordered  on  the  application  of  the  respondents,  CD.  &  Co., 
Limited,  that  of  be  added  as  respondents  to  this 

arbitration  [and  that  the  hearing  of  this  arbitration  be  adjourned  to 
the  day  of  at  o'clock  in  the  noon]. 

Dated  this  day  of 

Registrar. 


Form  21. 
Notice  to  Applicant  and  Original  Respondents  of  Addition  of  Respondents. 

[Heading  as  in  Bequest  for  Arbitration,'] 
Take  Notice — 

That  by  order  dated  the  day  of  it  was  ordered  on  the 

application  of  the  respondents,  CD.  &  Co.,  Limited,  (a  copy 

whereof  is  hereto  annexed),  that  of  be  added  as  respondents 

to  this  arbitration  [and  that  the  hearing  of  this  arbitration  be  adjourned 
to  the  day  of  at  o'clock  in  the  noon]. 

Dated  this  day  of 

Registrar. 
To  the  Applicant 

and 
The  Respondents, 
CD.  &  Co.,  Limited. 


Fobm  22. 

Notice  to  Parties  who  are  added  as  Respondents. 

[Heading  as  in  Bequest  for  Arbitration.'] 
To  Messrs.  of  (address  and  description). 

Take  Notice — 

That  by  an  order  of  this  Court,  dated  the  day  of  a  copy  of 

which  order  is  hereunto  annexed,  together  with  a  copy  of  the  request 
and  particulars  filed  by  the  applicant  in  this  matter,  and  a  copy  of  the 
application  on  which  the  said  order  was  made,  you  were  ordered  to  be 
added  as  a  respondent  in  the  above  arbitration. 
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And  further  take  notice,  that  the  hearing  of  the  above  arbitration  has 
been  appointed  for  the  day  of  at  o'clock  in 

the  noon,  and  that  if  you  do  not  attend,  either  in  person  or  by 

your  solicitor,  at  the  court-house  at  upon  the  day  and  at  the  hour 

above-mentioned  such  order  will  be  made  and  proceedings  taken  as  the 
judge  [or  arbitrator]  may  think  just  and  expedient. 

And  further  take  notice,  that  if  you  wish  to  disclaim  any  interest  in 
the  subject-matter  of  the  arbitration,  or  consider  that  the  applicant's 
particulars  are  in  any  respect  inaccurate  or  incomplete,  or  desire  to 
bring  any  fact  or  document  to  the  notice  of  the  judge  [or  arbitrator],  or 
intend  to  rely  on  any  fact,  or  to  deny  (wholly  or  partially)  your  liability 
to  pay  compensation  under  the  Act,  you  must  file  with  me  an  answer, 
stating  your  name  and  address  and  the  name  and  address  of  your 
solicitor  (if  any),  and  stating  that  you  disclaim  any  interest  in  the 
subject-matter  of  the  arbitration,  or  stating  in  what  respect  the  appli- 
cant's particulars  are  inaccurate  or  incomplete,  or  stating  concisely  any 
fact  or  document  which  you  desire  to  bring  to  the  notice  of  the  judge 
[or  arbitrator],  or  on  which  you  intend  to  rely,  or  the  grounds  on  and 
extent  to  which  you  deny  liability  to  pay  compensation. 

Such  answer,  together  with  a  copy  thereof  for  the  judge  [or  arbitrator], 
and  a  copy  for  the  applicant  and  for  each  of  the  other  respondents, 
must  be  filed  with  me  ten  clear  days  at  least  before  the         day  of 

If  no  answer  is  filed,  and  subject  to  such  answer,  if  any,  the  applicant's 
particulars  and  your  liability  to  pay  compensation  will  be  taken  to  be 
admitted. 

Dated  this  day  of  , 

To 

Of  Begistrar. 


Form  23. 

Notice  by  Respondent  to  Third  Parties. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
[Heading  as  in  Request  for  Arbitration.] 

To  Mr.  ,  of  (address  and  description). 

Take  Notice— That  A.B.  of,  etc.,  ,  has  filed  a  request  for 

arbitration  (a  copy  whereof  is  hereto  annexed)  as  to  the  amount  of  com- 
pensation payable  by  the  respondents,  O.D.  &  Co.,  Limited,  to  the 
said  A.B.           in  respect  of  personal  injury  caused  to  the  said  A.B. 
by  accident  arising  out  of  and  in  the  course  of  his  employment. 

[Or  That  E.P.  of  has  filed  a  request  for  arbitration  (a  copy 

whereof  is  hereto  annexed)  with  respect  to  the  compensation  payable  to 
the  dependants  of  A.B.  deceased,  in  respect  of  the  injury  caused 

to  the  said  dependants  by  the  death  of  the  said  A.B.  which  resulted 

from  injury  caused  to  the  said  A.B.  by  accident  arising  out  of  and 

in  the  course  of  his  employment.] 

[or  as  the  case  may  be  ;  see  forms  of  request  for  arbitration.'] 

The  respondents,  O.D.  &  Co.,  Limited,  claim  to  be  indemnified 

by  you  against  their  liability  to  pay  such  compensation,  on  the  ground 
that  at  the  time  of  the  injury  in  respect  of  which  compensation  is 
claimed  the  said  A.B.  was  not  immediately  employed  by  the  said 

O.D.  &  Co.,  Limited,  but  was  employed  by  you  in  the  execution 

of  work  undertaken  by  the  said  C.  D.  &  Co.,  Limited,  in  respect 

of  which  the  said  CD.  &  Co.,  Limited,  had  contracted  with  you 

for  the  execution  thereof  by  or  under  you, 
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[Or,  on  the  ground  that  the  injury  for  which  compensation  is  claimed 
was  caused  under  circumstances  creating  a  legal  liability  on  your  part 
[add,  if  so,  as  the  persons  who  have  given  security  in  respect  of  the 
liability  of  the  owners  of  the  ship  "  "]  to  pay  damages  in  respect 

thereof]. 

[or  as  the  case  may  be.] 

[Or,  in  case  of  industrial  disease,  The  respondents   CD.   &   Co., 
Limited,  claim    to    be    entitled    to    contribution   from  you   in 

respect  of  the  compensation  claimed  from  them,  on  the  ground  that  the 
disease  mentioned  in  the  applicant's  particulars  was  of  such  a  nature 
as  to  be  contracted  by  a  gradual  process,  and  that  the  said  A.B. 
was  employed  by  you  during  the  twelve  months  previous  to  the  date  of 
disablement  or  suspension  in  the  employment  to  the  nature  of  which 
the  disease  was  due.] 

And  take  notice,  that  if  you  wish  to  dispute  the  applicant's  claim  as 
against  the  respondents,  CD.  &  Co.,  Limited,  or  your  liability  to 

the  said  respondents,  you  must  appear  before  the  judge  [or  arbitrator] 
at  the  time  and  place  mentioned  in  the  notice,  a  copy  of  which  is 
hereunto  annexed. 

In  default  of  your  so  appearing  you  will  be  deemed  to  admit  the 
validity  of  any  award  made  in  the  said  arbitration  as  to  any  matter 
which  the  judge  [or  arbitrator]  has  jurisdiction  to  decide  in  such  arbi- 
tration as  between  the  applicant  and  the  respondents,  CD.  &  Co., 
Limited,  whether  such  award  is  made  by  consent  or  otherwise, 

and  your  own  liability  to  indemnify  the  said  CD.  &  Co.,  Limited 
[or  to  contribute  as  above  mentioned]. 

Dated  this  day  of 

(Signed)        CD.  &  Co.,  Limited, 
To  By 

Secretary, 
of  [Or, 

Solicitors  for  the  Respondents, 
CD.  &  Co.,  Limited.] 


Fobm  2i. 

Award. 

[Note. — These  forms  are  intended  for  use  in  ordinary  cases  only.  The 
award  in  any  special  case  must  be  settled  under  Rule  28,  m 
accordance  with  the  directions  given  by  the  judge  or  arbitrator.'] 

(i.)  In  case  of  Application  by  Workman. 

[Beading  as  in  Bequest  for  Arbitration.] 
Having  duly  considered  the  matters  submitted  to  me,  I  do  hereby 

make  my  award  as  follows  : — 

[Sere  insert  any  introductory  recitals  of  findings  on  which  the  award 

is  made  which  the  judge  or  arbitrator  may  direct.] 

1.  I  order  that  the  respondents,  CD.  &  Co.,  Limited,  do  pay  to 
the  applicant,  A.B.,  the  weekly  sum  of  as  compensation  for 
personal  injury  caused  to  the  said  A.B.  on  the  day  of  , 
by  accident  arising  out  of  and  in  the  course  of  his  employment  as  a 
workman  employed  by  the  said  respondents,  such  weekly  payment  to 
commence  as  from  the  day  of  ,  and  to  continue  during  the 
total  or  partial  incapacity  of  the  said  A.B.  for  work,  or  until  the 
same  shall  be  ended,  diminished,  increased,  or  redeemed  in  accordance 
with  the  provisions  of  the  above-mentioned  Act. 

2.  And  I  order  that  the  said  CD.  &  Co.  do  forthwith  pay  to  the 

B.L.  3   F 
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^f™'?'  ,  ,^e  sum  of  &  ,  being  the  amount  of  such  weekly 
payments  calculated  from  the  day  of  until  the  day  S 

ther  Ji£l  J^^-IT  othertusual  m/  day  after  date  of  award]  and  do 
thereafter  pay  the  said  sum  of  to  the  said  A.B.  on  Saturday 

[or  other  usual  pay  day]  in  every  week  oaiurday 

3   And  I  order  that  the  said  CD.  &  Co.  do  pay  to  the  recistrar 

this  arh^'n'01  *h£  Me.°f  .^^PPlic^t,  his  costs**/ and tS to 
as  to  th™,?;rtf  oos*s' ^feult  of  agreement  between  the  parties 
as  to  the  amount  thereof,  to  be  taxed  by  the  registrar  under  column 

by  the  saM  C  D  *  C^5  ^  Tv.m  ^  ?0Xmt?  0omts>  and  to  be  P^ 
date  of  thJ^Hfi     ?  ■  t  «.     *°  *,he  registrar  ™thin  14  days  from  the 
date  of  the  certificate  of  the  result  of  such  taxation. 
Dated  this  day  of 

Judge  [or  Arbitrator]. 

(ii.)  In  case  of  Application  by  Dependants. 
[Heading  as  in  Bequest  for  Arbitration.] 

^.^°S :-  matt6rs  submitt6d  t0  me> *  d0  h6reby 

is  [maZ  till  W  ™troduct°?!  reci^  of  findings  on  which  the  award 
is  made  which  the  judge  or  arbitrator  may  direct.] 

from  injury  caused  to  the  said  A.B.        F  on  the  day  of  hv 

L°S^S4B-  th8  ^  °f  the  sai«  A-B-  and  [name 

3.  [^M/M  AwnA]    And  I  declare  that  the  respondent  G.H. 

the TsatddJ  BrdCT  tha*  ??  Said  SU,m  ot£'  be  apportioned  between 

follo^ifiListotay"-^"16  ^  °ther  V™™*   »  «»  proportions 

1  ^ffihVsuTo?/  £      t     t0f°r  £  *t  b6n6fit  of  the  said  J-B., 

*/m^ifV^^^^K-u,B  said  ^ 

o.  And  1  order  that  the  said  CD.  &  Co    T^imitJ  ^  ^i, 

trdX^hisawaJd.^  "**«  *  ^'^^hin  l/d^ 
6.  ^d  J  order  that^ on  payment  to  the  registrar  of  the  said  sum  of 

by  the  registrar T  £"  e  £  £e PosToft^*  ^^  b1  Tested 
benefit  of  the  said  J.B.,  and  tW  out  °f  t?«  Sa™gS  Bank  for  the 
accruing  interest  thereof  Ve  re  ?ta?  do  VnT  r°  m?St!d  and  the 
further  order  pay  to  the  said  J  B  rt°       m     T  *°  .time  UJxtn 

otf  And  i ^  h  p^^  -^tThf7  ^S'o^  r 

«  ^heTut^011  "STlte  ^registrar  of  t/e  lid  sum  of 
the  benefit  of  the  said  ™*t-     ,    hereby  apportioned  to  or  for 
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Savings  Bank  for  the  benefit  of  the  said  and  respectively, 

and  that  interest  arising  from  such  investments  be  from  time  to  time 
until  further  order  paid  to  the  said  J.B.  to  be  by  her  applied  for 

the  maintenance,  education,  or  benefit  of  the  said  and 

respectively. 

8.  And  I  order  that  the  said  J.B.  and  the  said  or  any  of 
them  be  at  liberty  to  apply  to  the  judge  from  time  to  time  as  they  may 
be  advised  for  any  further  or  other  order  as  to  the  application  of  any  of 
the  said  sums  so  ordered  to  be  invested  and  the  accruing  interest 
thereof. 

9.  And  I  order  that  the  said  CD.  &  Co.,  Limited,  do  pay  to  the 
registrar  of  this  Court,  for  the  use  of  the  applicants,  their  costs  of  and 
incident  to  this  arbitration,  such  costs,  in  default  of  agreement  between 
the  parties  as  to  the  amount  thereof,  to  be  taxed  by  the  registrar  under 
column  of  the  scales  of  costs  in  use  in  the  County  Courts,  and  to 
be  paid  by  the  said  CD.  &  Co.  Limited,  to  the  registrar  within  14 
days  from  the  date  of  the  certificate  of  the  result  of  such  taxation. 
[Add  directions  (if  any  given)  as  to  costs  occasioned  by  claim  of  person 

claiming  as  a  dependant  whose  claim  is  disallowed,} 
Dated  this  day  of 

Judge  [or  Arbitrator]. 

(iii.)  In  case  of  Application  by  Person  to  whom  Expenses  of  Medical 
Attendance  or  Burial  are  due. 

[Heading  as  in  Bequest  for  Arbitration.'] 
Having  duly  considered  the  matters  submitted  to  me,  I  do  hereby 

make  my  award  as  follows : — 

[Leave  space  for  any  introductory  recitals  of  findings  on  which  the 

award  is  made  which  the  judge  or  arbitrator  may  direct.] 

1.  I  order  that  the  respondents,  CD.  &  Co.,  Limited,  do  pay  the 
sum  of  £  for  or  towards  the  expenses  of  medical  attendance  on  and 
the  burial  of  A.B.,  late  of  ,  deceased,  who  died  on  the  day 
of  from  injury  caused  on  the  day  of  by  accident  arising 
out  of  and  in  the  course  of  the  employment  of  the  said  A.B.  as  a 
workman  employed  by  the  said  CD.  &  Co.,  Limited. 

2.  And  I  declare  that  the  persons  hereinafter  named  are  entitled  to 
share  in  such  compensation,  that  is  to  say : 

The  applicant,  E.F.,  ,  in  respect  of  charges  amounting  to  £ 

due  to  [or  payable  by]  him  for  medical  attendance  on  the  said  A.B. 
and  the  respondent,  G.H.  ,  in  respect  of  charges  amounting  to 

£  due  to  him  for  the  burial  of  the  said  A.B. 

3.  And  I  order  that  the  respondents,  CD.  &  Co.,  Limited,  do 
pay  the  said  sum  of  £  to  the  registrar  of  this  Court  within  four- 
teen days  from  the  date  of  this  award,  and  that  the  said  sum  of  £ 

be  apportioned  between  and  paid  to  the  said  E.F.  and  G.  H.  in  propor- 
tion to  the  amounts  due  to  them  respectively  as  aforesaid. 

4.  And  I  order  that  the  said  CD.  &  Co.,  Limited,  do  pay  to  the 
registrar  of  this  Court  for  the  use  of  the  applicant,  E.11.,  and  the  respon- 
dent, G.H.,  their  respective  costs  of  and  incident  to  this  arbitration, 
such  costs,  in  default  of  agreement  between  the  parties  as  to  the  amount 
thereof,  to  be  taxed  by  the  registrar  under  column  of  the  scales  of 
costs  in  use  in  the  County  Courts,  and  to  be  paid  by  the  said  CD.  &  Co., 
Limited,  to  the  registrar  within  fourteen  days  from  the  date  of 
the  certificate  of  the  result  of  such  taxation. 

Dated  this  day  of 

Judge  [or  Arbitrator]. 
[Note. — The  above  forms  will  serve  as  guides  for  framing  awards  in 
other  cases  of  arbitration.] 
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Poem  25. 

Notice  of  Bay  upon  which  Special  Case  will  be  heard. 

In  the  County  Court  of  ,  holden  at 

[Heading  as  m  Special  Case.] 
Take  Notice  that  the  judge  of  this  Court  will  hear  the  special  case 
stated  in  the  above-named  matter  at  a  Court  to  be  holden  at  on 

the  day  of  at  the  hour  of  in  the  noon:  and 

that  if  you  do  not  attend  in  person  or  by  your  solicitor  at  the  place  and 
time  above-mentioned,  such  order  will  be  made  and  proceedings  taken 
as  the  judge  may  think  just. 

You  may  obtain  a  copy  of  the  case  upon  application  at  my  office  and 
upon  prepayment  of  the  costs  of  such  copy. 
Dated  this  day  of 

Registrar. 
To  [The  Applicant  and  Respondents]. 


Poem  26. 

Application  for  Order  for  Detention  of  Ship. 

[Not  to  he  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  holden  at 

The  Workmen's  Compensation  Act,  1906.    Section  11. 
The  Ship  " 
Application  is  hereby  made  on  behalf  of  of  who  alleges 

that  the  owners  of  the  ship  "  "  which  has  been  found  in  the  port 

[or  river]  of  [or  within  three  miles  of  the  coast  of  England],  are 

liable  as  such  owners  to  pay  compensation  under  the  Workmen's  Com- 
pensation Act,  1906,  in  respect  of  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  his  employment  caused  to  of  on 

the  day  of  in  the  port  [or  harbour]  of  ,  and  who  claims 

compensation  in  respect  of  such  injury,  and  alleges  that  none  of  the 
owners  of  the  said  ship  reside  in  the  United  Kingdom,  for  an 
order  directed  to  an  officer  of  Customs  or  other  officer  named  by  the 
judge,  requiring  him  to  detain  the  said  ship  until  suoh  time  as  the 
owners,  agent,  master,  or  consignee  thereof  have  paid  such  compen- 
sation, or  have  given  security,  to  be  approved  by  the  judge,  to  abide 
the  event  of  any  proceedings  that  may  be  instituted  to  recover  such 
compensation,  and  to  pay  such  compensation  and  costs  as  may  be 
awarded  thereon,  or  until  the  said  ship  shall  be  otherwise  released  by 
due  course  of  law. 

The  grounds  on  which  this  application  is  made  are  set  forth  in  the 
affidavit  of  filed  herewith  [or  will  be  given  in  evidence  on  the 

hearing  of  the  application]. 
Dated  this  day  of 

(Signed) 
[Name  and  Address  of  Applicant  or  Applicant's  Solicitor.] 
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POBM  27. 

Undertaking  as  to  Damages. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.'] 
In  the  County  Court  of  holden  at 

The  Workmen's  Compensation  Act,  1906.    Section  11. 
The  Ship  " 
I,  the  undersigned  ,  of  ,  hereby  undertake  to  abide  by  any 

order  which  may  hereafter  be  made  as  to  damages,  in  case  any  person 
affected  by  the  order  to  be  made  on  my  application  for  the  detention  of 
the  ship  "  "  shall  sustain  any  damages  by  reason  of  such  order 

which  I  ought  to  pay. 
Dated  this  day  of 

(Signed) 
[Signature  and  Address  of  Applicant.] 
[To  be  altered  as  required,  if  the  undertaking  is  given  by  any 
person  other  than  the  applicant] 


Pobm  28. 
Order  for  Detention  of  Ship. 

In  the  County  Court  of  holden  at 

The  Workmen's  Compensation  Act,  1906. 
The  Ship  " 

Whereas  it  is  alleged  that  the  owners  of  the  ship  "  "  are  liable 

as  such  owners  to  pay  compensation  in  respect  of  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  Lis  employment  caused  to 
of  in  the  port  [or  harbour]  of 

And  that  the  said  ship  has  been  found  in  the  port  [or  river]  of 
[or  within  three  miles  of  the  coast  of  England] : 

And  whereas  it  has  been  shown  to  me,  on  the  application  of  of 

,  who  claims  compensation  in  respect  of  such  injury,  that  the 
owners  of  the  said  ship  are  probably  liable  as  such  to  pay  such  compen- 
sation, and  that  none  of  the  owners  reside  in  the  United  Kingdom : 

[And  whereas  the  said  has  filed  an  undertaking  to  abide  by  any 

order  which  may  hereafter  be  made  as  to  damages,  in  ease  any  person 
affected  by  this  order  shall  sustain  any  damages  by  reason  of  this  order 
which  the  said  ought  to  pay :] 

Now  I  do  hereby  issue  this  order  directed  to  you,  the  Chief  Officer  of 
Customs  at  [or  other  officer  named  by  the  judge]  requiring  you 

to  detain  the  said  ship  until  such  time  as  the  owners,  agent,  master,  or 
consignee  thereof  have  paid  compensation  in  respect  of  the  said  injury, 
or  have  given  security  in  the  sum  of  £  ,  to  be  approved  by  the 

judge,  or  abide  the  event  of  any  proceedings  that  may  be  instituted  to 
recover  such  compensation,  and  to  pay  such  compensation  and  costs  as 
may  be  awarded  thereon,  or  until  the  said  ship  shall  be  otherwise 
released  by  due  course  of  law. 

Dated  this  day  of 

Judge. 
To  the  Chief  Officer  of  Customs  at 

[or  other  officer  named  by  the  judge.] 
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Form  29. 

Bond  by  way  of  Security. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.'] 
In  the  County  Court  of  holden  at 

The  Workmen's  Compensation  Act,  1906. 
The  Ship  " 
Whereas  it  is  alleged  that  the  owners  of  the  ship  "  "  are  liable 

as  such  owners  to  pay  compensation  in  respect  of  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  his  employment  caused  to 
of  in  the  port  [or  harbour]  of  : 

And  whereas  the  judge  of  this  Court  has  issued  an  order  directed  to 
the  Chief  Officer  of  Customs  at  '  [or  other  officer  named  by  the 

Judge],  requiring  him  to  detain  the  said  ship  until  such  time  as  the 
owners,  agent,  master,  or  consignee  thereof  have  paid  compensation  in 
respect  of  the  said  injury,  or  have  given  security  in  the  sum  of  &  , 

to  be  approved  by  the  judge,  to  abide  the  event  of  any  proceedings  that 
may  be  instituted  to  recover  such  compensation,  and  to  pay  such  com- 
pensation and  costs  as  may  be  awarded  thereon,  or  until  the  said  ship 
shall  be  otherwise  released  by  due  course  of  law : 

Now,  therefore,  we  [state  names,  addresses,  and  description  of  sureties] 
jointly  and  severally  submit  ourselves  to  the  jurisdiction  of  this  Court, 
or  of  any  other  competent  Court  in  England  or  Ireland  in  which  any 
proceedings  may  be  instituted  in  respect  of  the  same  injury,  and  con- 
sent that  if  the  owners,  agent,  master,  or  consignee  of  the  said  ship 
shall  not  pay  all  such  compensation  and  costs  as  may  be  awarded 
thereon  execution  may  issue  fqrthwith  against  us,  our  heirs,  executors, 
and  administrators,  goods  and  chattels,  for  a  sum  not  exceeding 
pounds. 

[Signature  of  Sureties], 
This  bail  bond  was  signed  by  the  said  and  the  sureties, 

the  day  of  ,  19    . 

Before  me, 

Registrar. 
[or  Clerk  to  the  Registrar  nominated 
to  take  affidavits.] 


Fobm  30. 

Order  of  Release. 

In  the  County  Court  of  holden  at 

The  Workman's  Compensation  Act,  1906. 
The  Ship  " 
You  are  hereby  authorised  and  directed  to  release  the  ship  "  " 

now  under  detention  by  virtue  of  an  order  made  on  the  day  of  , 

upon  the  payment  of  all  costs,  charges  and  expenses  attending  the  custody 
thereof. 

Dated  this  day  of 

Judge. 
To  the  Chief  Officer  of  Customs  at 
[or  other  officer  named  in  the  order  for  detention.] 
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Form  30a. 
Solicitor's  Undertaking  to  give  Security. 
[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  holden  at 

The  Workmen's  Compensation  Act,  1906. 
The  Ship  " 
Whereas  it  is  alleged  that  the  owners  of  the  ship  "  "  are  liable 

as  such  owners  to  pay  compensation  in  respect  of  personal  injury  by 
accident  arising  out  of  and  in  the  course  of  his  employment  caused 
to  of  in  the  port  [or  harbour]  of  : 

Now,  therefore,  I,  L.M.  ,  of  (address)  ,  solicitor  for  the 

owners  [agent,  master  or  consignee]  of  the  said  ship,  hereby  undertake 
within  days  from  the  date  hereof  to  give  security  in  the  sum  of 

£  ,  to  be  approved  by  the  judge,  to  abide  the  event  of  any  pro- 

ceedings that  may  be  instituted  to  recover  such  compensation,  and  to 
pay  such  compensation  and  costs  as  may  be  awarded  thereon. 
Dated  this  day  of 

(Signed)    L.M. 


Form  31. 

Application  for  Order  for  Detention  of  Ship  by  Employer  claiming 
Indemnity. 

[ Not  to  be  printed,  but  to  be  used  as  a  Precedent.'] 
In  the  County  Court  of  holden  at 

The  Shipowners'  Negligence  (Eemedies)  Act,  1905. 
The  Workmen's  Compensation  Act,  1906. 
The  Ship  " 
Application  is  hereby  made  on  behalf  of  of  ,  who  alleges  : 

1.  That  on  the  day  of  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  his  employment  was  caused  to  of 

in  the  port  [or  harbour]  of  :  and 

2.  That  the  applicant,  as  the  employer  of  the  said  has  paid 
compensation  [or  has  had  a  claim  for  compensation  made  on  him]  in 
respect  of  such  injury  under  the  Workmen's  Compensation  Act,  1906  : 
and 

3.  That  the  applicant  is  [or  will  become]  entitled  to  be  indemnified 
under  that  Act  by  the  owners  of  the  ship  "  "on  the  ground  that 
the  said  injury  was  caused  by  the  said  ship  [or  sustained  on  in  or  about 
the  said  ship],  in  consequence  of  the  wrongful  act,  neglect,  or  default 
of  the  owners  of  the  said  ship,  or  the  master  or  officers  or  crew  thereof, 
or  of  some  other  person  in  the  employment  of  the  owners  of  the  said  ship, 
or  of  some  defect  in  the  said  ship  or  its  apparel  or  equipment :  and 

4.  That  the  said  ship  has  been  found  in  the  port  [or  river]  of  [or 
within  three  miles  of  the  coast  of  England]  :  and 

5.  That  none  of  the  owners  of  the  said  ship  reside  in  the  United 
Kingdom : 

for  an  order  directed  to  an  officer  of  Customs  or  other  officer  named  by 
the  judge,  requiring  him  to  detain  the  said  ship  until  such  time  as  the 
owners,  agent,  master,  or  consignee  thereof  have  indemnified  the  appli- 
cant or  paid  compensation  in  respect  of  the  said  injury,  or  have  given 
security,  to  be  approved  by  the  judge,  to  abide  the  event  of  any  pro- 
ceedings that  may  be  instituted  in  respect  of  the  said  injury  or  to 
recover  such  indemnity,  and  to  pay  such  compensation,  indemnity,  and 
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costs  as  may  be  awarded  thereon,  or  until  the  said  ship  shall  be  otherwise 
released  by  due  course  of  law. 

The  grounds  on  which  this  application  is  made  are  set  forth  in  the 
affidavit  of  filed  herewith  [or  will  be  given  in  evidence  on  the 

hearing  of  the  application]. 
Dated  this  day  of 

(Signed) 
[Name  and  Address  of  Applicant  or  Applicant's  Solicitor.] 


Form  32. 

Order  for  Detention  of  Ship  on  Application  of  Employer  claiming' 
Indemnity. 

In  the  County  Court  of  holden  at 

The  Shipowners'  Negligence  (Remedies)  Act,  1905. 
The  Workmen's  Compensation  Act,  1906. 
The  Ship  " 
Whereas  it  is  alleged  by  of 

1.  That  on  the  day  of  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  his  employment  was  caused  to  of 

in  the  port  [or  harbour]  of  :  and 

2.  That  the  said  as  the  employer  of  the  said  has  paid  com- 
pensation [or  has  had  a  claim  for  compensation  made  on  him]  in  respect 
of  such  injury  under  the  Workmen's  Compensation  Act,  1906 :  and 

3.  That  the  said  is  [or  will  become]  entitled  to  be  indemnified 
under  that  Act  by  the  owners  of  the  ship  "  ,"  on  the  ground  that 
the  said  injury  was  caused  by  the  said  ship  [or  sustained  on  in  or  about 
the  said  ship],  in  consequence  of  the  wrongful  act,  neglect,  or  default 
of  the  owners  of  the  said  ship,  or  the  master  or  officers  or  crew  thereof, 
or  of  some  other  person  in  the  employment  of  the  owners  of  the  said  ship, 
or  of  some  defect  in  the  said  ship  or  its  apparel  or  equipment :  and 

4.  That  the  said  ship  has  been  found  in  the  port  [or  river]  of  [or 
within  three  miles  of  the  coast  of  England] : 

And  whereas  it  has  been  shown  to  me,  on  the  application  of  the  said 
that  the  applicant  probably  is  [or  will  become]  entitled  to  be 
indemnified  under  the  said  Act,  and  that  none  of  the  owners  of  the  said 
ship  reside  in  the  United  Kingdom : 

[And  whereas  the  said  has  filed  an  undertaking  to  abide  by  any 

order  which  may  hereafter  be  made  as  to  damages,  in  case  any  person 
affected  by  this  order  shall  sustain  any  damages  by  reason  of  this  order 
which  the  said  ought  to  pay] : 

Now  I  do  hereby  issue  this  order  direoted  to  you,  the  Chief  Officer  of 
Customs  at  [or  other  officer  named  by  the  judge],  requiring  you  to 

detain  the  said  ship  until  such  time  as  the  owners,  agents,  master,  or 
consignee  thereof  have  indemnified  the  said  or  paid  compensa- 

tion in  respect  of  the  said  injury,  or  have  given  security  in  the  sum  of 
£  ,  to  be  approved  by  the  judge,  to  abide  the  event  of  any  pro- 

ceedings that  may  be  instituted  in  respect  of  the  said  injury,  or  to 
recover  such  indemnity,  and  to  pay  such  compensation,  indemnity, 
and  costs  as  may  be  awarded  thereon,  or  until  the  said  ship  shall  be 
otherwise  released  by  due  course  of  law. 

Dated  this  day  of 

Judge. 
To  the  Chief  Officer  of  Customs  at 

[or  other  officer  named  by  the  judge]. 
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Fobm  33. 

Bail  Band  by  Way  of  Security  where  Order  of  Detention  made  on 
Application  of  Employer  claiming  Indemnity. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  holden  at 

The  Shipowners'  Negligence  (Remedies)  Act,  1905. 
The  Workmen's  Compensation  Act,  1906. 
The  Ship  " 
Whereas  it  is  alleged  : — 

1.  That  on  the  day  of  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  his  employment  was  caused  to  of 

in  the  port  [or  harbour]  of  ;  and 

2.  That  of  as  the  employer  of  the  said  ,  has  paid 
compensation  [or  has  had  a  claim  for  compensation  made  on  him]  in 
respect  of  the  said  injury  under  the  Workmen's  Compensation  Act, 
1906;  and 

3.  That  the  said  is  [or  will  become]  entitled  to  be  indemnified 
under  that  Act  by  the  owners  of  the  ship  "  ,"  on  the  ground  that 
the  said  injury  was  caused  by  the  said  ship  [or  sustained  on  in  or  about 
the  said  ship]  in  consequence  of  the  wrongful  act,  neglect  or  default 
of  the  owners  of  the  said  ship,  or  the  master  or  officers  or  crew  thereof, 
or  of  some  other  person  in  the  employment  of  the  owners  of  the  said 
ship,  or  of  some  defect  in  the  said  ship  or  its  apparel  or  equipment : 

And  whereas  the  judge  of  this  Court  has  issued,  an  order  directed  to 
theChiefOfficerof  Customs  at  [or  other  officer  named  by  the  judge"], 

requiring  him  to  detain  the  said  ship  until  such  time  as  the  owners, 
agent,  master  or  consignee  thereof  have  indemnified  the  said  or 

paid  compensation  in  respect  of  the  said  injury,  or  have  given  security 
in  the  sum  of  £  ,  to  be  approved  by  the  judge,  to  abide  the  event 

of  any  proceedings  that  may  be  instituted  in  respect  of  the  said  injury, 
or  to  recover  such  indemnity,  and  to  pay  such  compensation,  indemnity, 
and  costs  as  may  be  awarded  thereon,  or  until  the  said  ship  shall  be 
otherwise  released  by  due  course  of  law. 

Now,  therefore,  we  [state  names,  addresses,  and  descriptions  of  sureties] 
jointly  and  severally  submit  ourselves  to  the  jurisdiction  of  this  Court, 
or  of  any  other  competent  Court  in  England  or  Ireland  in  which  any 
proceedings  may  be  instituted  in  respect  of  the  said  injury,  or  to  recover 
such  indemnity,  and  consent  that  if  the  owners,  agent,  master  or  con- 
signee of  the  said  ship  shall  not  pay  all  such  compensation,  indemnity, 
and  costs  as  may  be  awarded  thereon  execution  may  issue  forthwith 
against  us,  our  heirs,  executors,  and  administrators,  goods  and  chattels, 
for  a  sum  not  exceeding  pounds. 

[Signatures  of  Sureties.] 

This  bail  bond  was  signed  by  the  said 
and 
the  sureties,  the  day  of  , 

19    .  Before  me, 

Registrar. 
[or  Clerk  to  the  Registrar  nominated 
to  take  affidavits.]  , 
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Pobm  34. 

Application  for  Appointment  of  new  Arbitrator, 
Schedule  II.,  Paragraph  8. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.'] 
In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 
In  the  matter  of  an  Arbitration  between 
A3. 

of  (address) 
(description)  Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 
(description)  Respondents. 

Application  is  hereby  made  to  the  judge  on  behalf  of  the  above- 
named  to  appoint  a  new  arbitrator  in  the  above-mentioned  matter 
in  the  place  of  Mr.  ,  the  arbitrator  appointed  therein,  by  reason 
of  the  death  [or  refusal  [or  inability]  to  act]  of  the  said  Mr. 

And  the  applicant  hereby  requests  that  a  time  and  place  may  be 
fixed  for  the  hearing  of  the  application. 
Dated  this  day  of 

(Signed) 

Applicant, 
[Or, 

Applicant's  Solicitor.] 


Pobm  35. 

Summons  on  Application  for  Appointment  of  new  Arbitrator. 

[Title  as  in,  Application.] 
You  are  hereby  summoned  to  attend  before  the  judge  in  chambers 
at  on  the  day  of  at  the  hour  of  in  the 

noon,  on  the  hearing  of  an  application  on  the  part  of  for  the 

appointment  by  the  judge  of  a  new  arbitrator  in  the  above-mentioned 
matter  in  the  place  of  Mr.  ,  the  arbitrator  appointed  therein,  by 

reason  of  the  death  [or  refusal  [or  inability]  to  act]  of  the  said  Mr. 

And  take  notice,  that  in  default  of  your  attendance  at  the  time  and 
place  above-mentioned,  the  judge  will,  on  proof  of  the  service  of  this 
summons,  proceed  to  hear  and  dispose  of  the  said  application. 
Dated  this  day  of 

To 

Registrar, 
and  to  his  [or  their] 
Solicitor. 
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Form  36. 
Form  of  Memorandum  under  Paragraph  9  of  Schedule  II. 

(i.)  In  case  of  Injury  to  Workman  by  Accident. 

To  the  Registrar  of  the  County  Court  of  ,  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 

In  the  matter  of  an  Arbitration  between 
of  Applicant, 

and 

of  Respondents. 

[Or,  where  the  matter  has  been  decided  by  agreement  without  arbitration], 

In  the  matter  of  an  Agreement  between 
of 
and 
of 

Be  it  remembered,  that  on  the  day  of  19    ,  personal 

injury  was  caused  at  (state  place  of  accident)  to  the  above-named  , 

a  workman  under  no  legal  disability,  [or  an  infant  of  the  age  of 
years,]  by  accident  arising  out  of  and  in  the  course  o£  his  employment. 

And  that  on  the  day  of  ,19    ,  the  following  agreement 

was  come  to  by  and  between  the  said  and  the  said  ,  that 

is  to  say : 

[or,  And  that  on  the  day  of  ,19    ,  the  following  decision 

was  given  by  a  committee  representative  of  the  said  and  their 

workmen,  having  power  to  settle  matters  under  the  above-mentioned 
Act  in  the  case  of  the  said  and  their  workmen,  that  is  to  say :] 

[or,  And  that  on  the  day  of  ,19     ,  the  following  award  was 

made  and  given  by  me,  the  undersigned  ,  being  an  arbitrator 

agreed  on  by  the  said  and  the  said  ,  that  is  to  say :] 

[Sere  set  out  copy  of  agreement,  decision,  or  award.] 
If  a  medical  referee  has  been  appointed  to  report,  add : — 

A  copy  of  the  report  of  Mr.  ,  a  medical  referee  appointed  to 

report  in  the  above-mentioned  matter,  is  hereunto  annexed. 

[Add,  if  so,  The  said  Mr.  attended  the  arbitration  on  the 

day  of  ,  19    .] 

You  are  hereby  requested  to  record  this  memorandum,  pursuant  to 
paragraph  9  of  the  second  schedule  to  the  above-mentioned  Act. 
Dated  this  day  of  ,19    . 

Note. — This  form  to  be  adapted  to  the  circumstances  of  the  case  and 
the  matter  decided. 


(ii.)  In  case  of  Injury  to  Workman  by  Industrial  Disease. 

To  the  Registrar  of  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 

In  the  matter  of  an  Arbitration  between 
of  Applicant, 

and 

of  Respondents. 

[Or,  where  the  matter  has  been  decided  by  agreement  without  arbitration], 

In  the  matter  of  an  Agreement  between 
of 
and 
of 

Be  it  remembered,  that  on  the  day  of  ,  Mr.  ,  the 

certifying  surgeon  appointed  under  the  Factory  and  Workshop  Act, 
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1901,  for  the  district  of  [or  Mr.  ,  one  of  the  medical 

referees  appointed  by  the  Secretary  of  State  for  the  purposes  of  the 
Workmen's  Compensation  Act,  1906,]  certified  that  A.B.  of  , 

a  workman  under  no  legal  disability,  [or  an  infant  of  the  age  of 
years,]  was  suffering  from  ,  a  disease  coming  within  section  8 

of  the  Workmen's  Compensation  Act,  1906,  and  was  thereby  disabled 
from  earning  full  wages  at  the  work  at  which  he  was  employed. 
[or,  That  on  the  day  of  ,  A.B.  of  ,  a  workman 

under  no  legal  disability,  [or  an  infant  of  the  age  of  years,]  was 

in  pursuance  of  special  rules  [or  regulations]  made  under  the  Factory 
and  Workshop  Act,  1901,  suspended  from  his  usual  employment  on 
account  of  his  having  contracted  ,  a  disease  coming  within  section 

8  of  the  Workmen's  Compensation  Act,  1906 ; 

And  that  the  said  A.B.  alleged  that  the  above-mentioned 

disease  was  due  to  the  nature  of  his  employment  in  [describe 

employment],  and  that  he  was  last  employed  in  such  employment 
within  the  twelve  months  previous  to  the  date  of  disablement  or 
suspension  by  CD.  &  Co.,  Limited,  of  ]. 

And  that  on  the  day  of  19    ,  the  following  agreement 

was  come  to  by  and  between  the  said  and  the  said  ,  that  is 

to  say : 

[or,  And  that  on  the  day  of  ,  19     ,  the  following  decision 

was  given  by  a  committee  representative  of  the  said  and  their 

workmen,  having  power  to  settle  matters  under  the  above-mentioned 
Act  in  the  case  of  the  said  and  their  workmen,  that  is  to 

say:] 

[or,  And  that  on  the  day  of  ,  19    ,  the  following  award 

was  made  and  given  by  me,  the  undersigned  ,  being  an  arbitrator 

agreed  on  by  the  said  and  the  said  ,  that  is  to  say :] 

[Sere  set  out  copy  of  agreement,  decision,  or  award.] 

If  a  medical  referee  has  been  appointed  to  report,  add : — ■ 

A  copy  of  the  report  of  Mr.  ,  a  medical  referee  appointed  to 

report  in  the  above-mentioned  matter,  is  hereunto  annexed. 

[Add,  if  so,  The  said  Mr.  attended  the  arbitration  on  the 

day  of  ,19    .] 

You  are  hereby  requested  to  record  this  memorandum,  pursuant  to 
paragraph  9  of  the  second  schedule  to  the  above-mentioned  Act. 
Dated  this  day  of  ,  19     . 

Note. — This  form  to  be  adapted  to  the  cvrcumstances  of  the  case  and 
the  matter  decided. 


(iii.)  Where  Death  resulted  from  the  Injury. 

To  the  Registrar  of  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 

In  the  matter  of  an  Arbitration  between 
of  Applicant, 

and 

of  Respondents. 

[Or,  where  the  matter  has  been  decided  by  agreement  without  arbitration], 

In  the  matter  of  an  Agreement  between 
of 
and 
of 

Be  it  remembered,  that  on  the  day  of  ,  19    ,  personal 

injury  was  caused  at  (state  place  of  accident)  to  late  of 
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deceased,  by  accident  arising  out  of  and  in  the  course  of  his  employment, 
and  that  on  the  day  of  ,  19    ,  the  said  died  as  the 

result  of  such  injury. 

And  that  on  the  day  of  ,  19    ,  the  following  agreement 

was  come  to  by  and  between  ,  the  dependants  of  the  said 

within  the  meaning  of  the  above-mentioned  Act,  and  the  said  ,  that 

is  to  say : 

[or,  And  that  on  the  day  of  ,  19     ,  the  following  decision 

was  given  by  a  committee  representative  of  the  said  and  their 

workmen,  having  power  to  settle  matters  under  the  above-mentioned 
Act  in  the  case  of  the  said  and  their  workmen,  that  is  to  say  :] 

[or,  And  that  on  the  day  of  ,  19    ,  the  following  award 

was  made  and  given  by  me,  the  undersigned  being  an  arbitrator 

agreed  on   by  ,  the   dependants  of  the  said  within  the 

meaning  of  the  above-mentioned  Act,  and  the  said  ,  that   is 

to  say :] 

[Here  set  out  copy  of  agreement,  decision,  or  award.'] 
If  a  medical  referee  has  been  appointed  to  report,  add  ; — 

A  copy  of  the  report  of  Mr.  ,  a  medical  referee  appointed  to 

report  in  the  above-mentioned  matter,  is  hereunto  annexed. 

[Add,  if  so,  The  said  Mr.  attended  the  arbitration  on  the 

day  of  ,  19    .] 

You  are  hereby  requested  to  record  this  memorandum,  pursuant  to 
paragraph  9  of  the  second  schedule  to  the  above-mentioned  Act. 
Dated  this  day  of  ,  19    . 

Note. — This  form  to  be  adapted  to  the  circumstances  of  the  case  and 
the  matter  decided. 


(iv.)  Where  Death  resulted  from  Industrial  Disease. 

To  the  Begistrar  of  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 

In  the  matter  of  an  Arbitration  between 
of  Applicant, 

and 

of  Eespondents. 

[Or,  where  the  matter  has  been  decided  by  agreement  without  arbitration], 

In  the  matter  of  an  Agreement  between 
of 
and 
of 

Be  it  remembered,  that  on  the  day  of  ,  Mr.  the 

certifying  surgeon  under  the  Factory  and  Workshop  Act,  1901,  for  the 
district  of  [or,  Mr.  one  of  the  medical  referees  appointed  by 

the  Secretary  of  State  for  the  purposes  of  the  Workmen's  Compensation 
Act,  1906],  certified  that  A.B.  of  was  suffering  from  , 

a  disease  coming  within  section  8  of  the  Workmen's  Compensation  Act, 
1906,  and  was  thereby  disabled  from  earning  full  wages  at  the  work 
at  which  he  was  employed ;  and  on  the  day  of  the  said 

A.B.  died,  his  death  being  caused  by  the  said  disease ; 

[or,  That  on  the  day  of  A.B.  of  was  in 

pursuance  of  special  rules  [or  regulations]  made  under  the  Factory  and 
Workshop  Act,  1901,  suspended  from  his  usual  employment  on  account 
of  his  having  contracted  ,  a  disease  coming  within  section  8  of 

the  Workmen's  Compensation  Act,  1906,  and  on  the  day  of 

the  said  A.B.  died,  his  death  being  caused  by  the  said  disease  :] 
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[or,  That  on  the  day  of  A.B.  late  of  died, 

his  death  being  caused  by  ,  a  disease  coming  within  section  8 

of  the  Workmen's  Compensation  Act,  1906 ; 

And  that  the  dependants  of  the  said  A.B.  alleged  that  the 

above-mentioned  disease  was  due  to  the  nature  of  the  employment  of 
the  said  A.B.  in  (describe  employment),  and  that  he  was 

last  employed  in  such  employment  within  the  twelve  months  previous 
to  his  disablement  or  suspension  [or,  if  the  workman,  died  without  having 
obtained  a  certificate  of  disablement,  or  was  not  at  the  tvme  of  his  death 
in  receipt  of  a  weekly  payment  on  account  of  disablement,  within  the 
twelve  months  previous  to  his  death]  by  CD.  &  Co.,  Limited,  of 

And  that  on  the  day  of  ,  19    ,  the  following  agreement 

was  oome  to  by  and  between  the  dependants  of  the  said 

within  the  meaning  of  the  above-mentioned  Acts,  and  the  said  , 

that  is  to  say : 

[or,  And  that  on  the  day  of  ,  19    ,  the  following  decision 

was  given  by  a  committee  representative  of  the  said  and  their 

workmen,  having  power  to  settle  matters  under  the  above-mentioned 
Act  in  the  case  of  the  said  and  their  workmen,  that  is  to  say:] 

[or,  And  that  on  the  day  of  ,  19     ,  the  following  award 

was  made  and  given  by  me,  the  undersigned  being  an  arbitrator 

agreed  on  by  ,  the  dependants  of  the  said  within  the 

meaning  of  the  above-mentioned  Act,  and  the  said  ,  that  is 

to  say:] 

[Sere  set  out  copy  of  agreement,  decision,  or  award.] 
If  a  medical  referee  has  been  appointed  to  report,  add  : — 

A  copy  of  the  report  to  Mr.  a  medical  referee  appointed  to 

report  in  the  above-mentioned  matter,  is  hereunto  annexed. 

[Add,  if  so,  The  said  Mr.  attended  the  arbitration  on  the 

day  of  ,19     .] 

You  are  hereby  requested  to   record   this  memorandum,  pursuant 
to  paragraph  9  of  the  seoond  schedule  to  the  above-mentioned  Act. 
Dated  this  day  of  ,  19     . 

Note. — This  form  to  be  adapted  to  the  circumstances  of  the  case  and 
the  matter  decided. 


Form  36a. 

Information  to  be  supplied  where  a  Memorandum  of  an  Agreement  as 
to  the  redemption  of  a  weekly  payment  by  a  lump  sum,  or  as  to  the 
amount  of  compensation  payable  to  a  person  under  any  legal  dis- 
ability, or  to  dependants,  is  presented  for  registration.  Schedule  II., 
paragraph  9;  Bules  41  (3),  49  (1). 

A.  In  case  of  agreement  with  injured  foorkman. 
[Heading  as  in  Memorandum.] 

(a)  A.B.  named  in  the  memorandum  of  agreement  pre- 

sented for  registration  in  this  matter  was  at  the  date  of  the  acoident 
[or  disablement  or  suspension]  years  of  age. 

(6)  He  was  employed  as  ,  and  his  average  weekly  earnings 

computed  in  accordance  with  the  above-mentioned  Act  were 

(c)  He  was  injured  by  ,  and  the  nature  of  his  injury  was  as 
follows : 

(d)  He  was  totally  incapacitated  for  work  for  a  period  of  , 
but  recovered  and  was  fit  to  resume  his  ordinary  work  on  the 

day  of  ,  19    : 
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[or,  He  was  and  is  at  present  totally  incapacitated  for  work,  bat  is 
expected  to  recover  and  be  fit  to  resume  his  ordinary  work  in 
about  ] : 

[or,  He  was  totally  incapacitated  for  work  for  a  period  of  , 

and  is  now  partially  incapacitated,  but  such  partial  incapacity  is  not 
likely  to  be  permanent,  and  he  is  expected  to  recover  and  to  be  fit  to 
resume  his  ordinary  work  in  about  ] : 

[or,  He  was  and  is  totally  incapacitated  for  work,  and  such  incapacity 
is  likely  to  be  permanent] : 

[or,  He  was  totally  incapacitated  for  work  for  a  period  of  , 

and  is  still  partially  incapacitated,  and  such  partial  incapacity  is  likely 
to  be  permanent,  but  he  is  able  to  do  light  work,  and  it  is  estimated  that 
he  is  able  to  earn  an  average  weekly  amount  of  in  some  suitable 

employment  or  business] : 

[or  as  the  case  may  be]. 

(e)  The  said  received  the  following  payments,  allowances, 

or  benefits  from  his  employers  previous  to  the  date  of  the  agreement, 
viz: — 

[Here  state  payments  made,  and  where  a  weekly  payment  has  been  made, 
the  amount  of  such  payment,  and  the  period  for  which  it  was  paid.] 

Dated  this  day  of  ,  19    , 

B.  Where  death  resulted  from  the  injury  or  industrial  disease. 
[Heading  as  in  Memorandum.] 

(a)  A.B.  named  in  the  memorandum  of  agreement  pre- 

sented for  registration  in  this  matter,  was  at  the  date  of  the  accident 
[or  disablement  or  suspension  or  death]  years  of  age. 

(ft)  He  was  employed  as  ,  and  his  earnings  in  the  employ- 

ment of  during  the  three  years  next  preceding  the  injury  in 

the  said  memorandum  mentioned  [or  his  average  weekly  earnings 
during  the  period  of  his  employment  under  ]  were 

(c)  He  left  the  following  dependants  wholly  dependent  upon  his 
earnings,  and  the  following  dependants  partially  dependent,  viz. : — 
[Here  state  dependants,  with  their  relationship  to   the  deceased,  and 

particulars  showing  how  and  to  what  extent  they  were  dependent.] 
[or,  He  left  no  dependants  wholly  dependent  upon  his  earnings,  but 
left  the  following  dependants  partially  dependent,  viz. : — 
[Here  state  dependants,  with  their  relationship  to  the  deceased,  and 

particulars  showing  how  and  to  what  extent  they  were  dependent.] 

(d)  The  said  received  the  following  payments,  allowances, 
or  benefits  from  his  employers  after  the  accident  [or  disablement  or 
suspension]  viz. : — 

Dated  this  day  of  ,  19    . 


Poem  37. 
Notice  of  Memorandum  having  been  received. 
In  the  County  Court  of  ,  holden  at 

[Heading  as  in  Memorandum.] 
Take  Notice,  that  a  memorandum,  copy  of  which  is  hereto  annexed, 
has  been  sent  to  me  for  registration. 
Such  memorandum  appears  to  affect  you. 

I  have  therefore  to  request  you  to  inform  me  within  seven  days  from 
this  date  whether  you  admit  the  genuineness  of  the  memorandum,  or 
whether  you  dispute  it,  and  if  so,  in  what  particulars,  or  object  to  its 
being  recorded,  and  if  so,  on  what  grounds. 
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If  you  do  not  inform  me  in  due  course  that  you  dispute  the  genuine- 
ness of  the  memorandum  or  object  to  its  being  recorded,  it  may  be 
reoorded  without  further  inquiry,  and  will  be  enforceable  accordingly. 

If  you  dispute  its  genuineness  or  object  to  its  being  recorded,  it  will 
not  be  recorded,  except  with  your  consent  in  writing,  or  by  order  of  the 
judge  of  this  Court. 

Dated  this  day  of  ,  19    . 

To  .  Eegistrar. 


Poem  38. 

Notice  Disputing  Memorandum,  or  objecting  to  its  being  recorded. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  ,  holden  at 

[Heading  as  in  Memorandum.'] 
Take  Notice,  that  the  undersigned  CD.  &  Co.,  of  etc., 

dispute  the  genuineness  of  the  memorandum  sent  to  you  for  registration 
in  the  above-mentioned  matter  in  the  following  particulars : — 
[here  state  particulars.] 
[or,  Take  Notice,  that  the  undersigned  CD.  &  Co.,  of  etc., 

object  to  the  memorandum  sent  to  you  for  registration  in  the  above- 
mentioned  matter  being  recorded,  on  the  following  grounds  : — 
[here  state  grounds — see  particularly  Schedule  2,  par.  9,  proviso  (&).] 
Dated  this  day  of  ,  19    . 

CD.  &  Co.,  Limited, 
By 

Secretary, 
[Or, 
To  .  Solicitors  for  CD.  &  Co.,  Limited.] 

The  Registrar. 


Pobm  39. 

Notice  that  Memorandum   is  disputed,  or  of   objection  to  its   being 

recorded. 

[Heading  as  in  Memorandum.] 
Take  Notice,  that  the  genuineness  of  the  memorandum  in  the  above- 
mentioned  matter  left  with  [or  sent  to]  me  for  registration  is  disputed  by 
of  ,  a  party  affected  by  such  memorandum,  in  the  following 

particulars : 

[here  state  particulars  of  dispute.] 
[or  that  of  ,  a  party  interested  in  the  memorandum  in  the 

above-mentioned  matter  left  with  [or  sent  to]  me  for  registration  objects 
to  the  same  being  recorded,  on  the  following  grounds : 

[here  state  grounds.]  ] 

The  memorandum  will  therefore  not  be  reoorded,  exoept  with  the  con- 
sent in  writing  of  the  said  ,  or  by  order  of  the  judge  of  this  Court'. 
Dated  this            day  of  ,  19    . 

Eegistrar. 
To 
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POBM  40. 

Notice  of  Application  for  Registration  of  Memorandum  or  for 
Rectification  of  Register. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.} 
In  the  County  Court  of  ,  holden  at 

[Headmg  as  in  Memorandum.'] 
Take  Notice,  that  I  intend  to  apply  to  the  judge  at  on  the 

day  of  ,  at  the  hour  of  o'clock  in  the  noon  [in 

case  of  notice  by  solicitor,  on  behalf  of  of  ]  for  an  order  for  the 

registration  of  the  memorandum  sent  to  the  registrar  in  the  above- 
mentioned  matter  [or  for  an  order  for  the  rectification  of  the 
memorandum  recorded  in  the  above-mentioned  matter]  by  [state 
particulars   of  rectification   applied  for],  and   for  consequential 

directions,  and  for  costs. 

Dated  this  day  of  ,  19     . 

Applicant. 
[Or  Applicant's  Solicitor.] 
To  the  Begistrar  of  the  Court 
and  to 

and  to  Messrs. 
(his  [or  their]  solicitors). 


Foem  41. 

Notice  to  Parties  where  Registrar  refers  the  Question  of  recording 
a  Memorandum  of  an  Agreement  to  the  Judge  under  Schedule  II., 
Paragraph  9,  Proviso  (d). 

In  the  County  Court  of  holden  at 

[Headmg  as  m  Memorandum.] 
Take  Notice,  that  I  have  refused  to  record  the  memorandum  sent  to 
me  in  this  matter  for  registration,  and  have  referred  the  matter  to  the 
judge,  pursuant  to  proviso  (d)  to  paragraph  9  of  the  Second  Schedule  to 
the  Act,  it  appearing  to  me  that  the  said  memorandum  ought  not  to  be 
registered  by  reason  of — 

(a)  the  inadequacy  of  the  lump  sum  agreed  to  be  paid  in  redemption 

of  the  weekly  payment  referred  to  in  the  memorandum ;  or 
(6)  the  inadequacy  of  the  amount  of  compensation  agreed  to  be  paid 
to  ,  a  person  under  legal  disability ;  or 

(c)  the  inadequacy  of  the  amount  of  compensation  agreed  to  be  paid 

to  and  ,  dependants ;  or 

(d)  the  agreement  having  been  obtained  by  fraud  [or  undue  influence 

or  improper  means]. 
And  fubthbb  take  notice,  that  by  order  of  the  judge  you  are 
hereby  summoned  to  attend  before  the  judge  at  a  Court  to  be  holden  at 

on  the  day  of  at  the  hour  of  in  the 

noon,  when  the  matter  will  be  inquired  into  by  the  judge ; 

And  that  if  you  do  not  attend  either  in  person  or  by  your  solicitor  on 
the  day  and  at  the  hour  above  mentioned  such  order  will  be  made  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 
Dated  this  day  of  ,  19    . 

Begistrar. 
To  [all  parties  concerned.] 


E.L.  3    G 
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Fobm  42. 

Application  for  Removal  of  Record  of  memorandum  of  Agreement  from 
Register  under  Schedule  II.,  Paragraph  9,  Proviso  (e). 

In  the  County  Court  of  holden  at 

[Heading  as  m  Memorandum.] 

Take  Notice,  that  I  intend  to  apply  to  the  judge  at  on 

the  day  of  at  the  hour  of  in  the  noon,  for  an  order 

for  the  removal  from  the  register  of  the  record  of  the  memorandum  of  the 
agreement  in  the  above-mentioned  matter  which  was  recorded  on  the 
day  of  ,  pursuant  to  proviso  (e)  to  paragraph  9  of  the  Second 

Schedule  to  the  above-mentioned  Act,  on  the  ground  that  the  said 
agreement  was  obtained  by  fraud  [or  undue  influence  or  improper 
means],  and  for  consequential  directions,  and  for  costs. 

Dated,  this  day  of  ,  19    . 

Applicant. 
[Or  Applicant's  Solicitor.] 

To  the  Registrar  of  the  Court 
and  to 
Messrs. 
and  his  [or  their]  Solicitor. 


Poem  43. 

Notice  to  Parties  where  Judge  directs  Inquiry  as  to  Removal  of  Record 
of  Memorandum  of  Agreement  from  Register  under  Schedule  II., 
Paragraph  9,  Proviso  (e). 

In  the  County  Court  of  holden  at 

[Heading  as  in  Memorandum.] 

Whebeas  it  has  been  made  to  appear  to  the  judge  that  an  inquiry 
should  be  held  as  to  the  removal  from  the  register  of  the  record  of  the 
memorandum  of  the  agreement  in  the  above-mentioned  matter  which 
was  recorded  on  the  day  of  ,  pursuant  to  proviso  (e)  to 

paragraph  9  of  the  Second  Schedule  to  the  above-mentioned  Act,  on 
the  ground  that  the  said  agreement  was  obtained  by  fraud  [or  undue 
nfmence  or  improper  means] : 

Take  Notice,  that  you  are  hereby  summoned  to  attend  before  the 
judge  at  a  Court  to  be  holden  at         .  on  the  day  of  at 

the  hour  of  in  the  noon,  when  the  matter  will  be  inquired 

into  by  the  judge ; 

And  that  if  you  do  not  attend  either  in  person  or  by  your  solicitor  on 
the  day  and  at  the  hour  above  mentioned  such  order  will  be  made  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 

Dated  this  day  of  ,  19    . 

Registrar. 

To  [all  parties  concerned]. 
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Form  44. 
Form  of  Certificate  under  Section  1,  Sub-section  4. 
In  the  County  Court  of  holden  at 

No.  of  plaint. 
Between 
A.B., 

of  [address] 

[description]  Plaintiff, 

and 
CD.  &  Co.,  Limited, 
of  [address] 

[description]  Defendants. 

And  in  the  matter  of  the  Workmen's  Compensation  Act,  1906. 
I  hereby  certify  that  on  the  day  of  the  above-named  plaintiff 

commenced  the  above-named  action  against  the  above-named  defendants 
claiming 

[here  state  claim  of  plaintiff  in  action.] 
And  that  on  the  trial  of  the  said  action  on  the  day  of  it  was 

determined  that  the  injury  in  respect  of  which  the  plaintiff  claimed 
damages  in  the  said  action  was  one  for  which  the  defendants  were  not 
liable  in  the  said  action,  but  that  such  defendants  would  have  been  liable 
to  pay  compensation  in  respect  of  such  injury  under  the  above-mentioned 
Act; 

And  that  thereupon  the  said  action  was  dismissed,  but  the  Court,  on 
the  request  of  the  plaintiff,  proceeded  to  assess  the  compensation  which 
the  defendants  would  have  been  liable  to  pay  under  the  said  Act. 
And  that  the  Court  assessed  such  compensation  at  the  sum  of  £ 
and  directed  [state  directions  given  as  to  payment  of  compensation,  and 
directions,  if  any  given,  as  to  costs,  and  as  to  the  deduction  from  the 
compensation  of  any  costs  which  in  the  judgment  of  the  Court  were  caused 
by  the  plaintiff  bringing  the  action  instead  of  proceeding  under  the  Act]. 
Dated  this  day  of  ,  19    . 


Fobm  45. 
Application  for  Summons  of  Medical  Referee  as  Assessor. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent] 
[Heading  as  in  Bequest  for  Arbitration.] 
The  applicant  [or  respondent]  applies  to  the  judge  to  summon  a 
medical  referee  to  sit  with  him  as  an  assessor,  on  the  ground  that 
questions  are  likely  to  arise  in  the  arbitration  as  to  the  condition  of  the 
applicant  or  his  fitness  for  employment  [or  as  the  case  may  be],  and  that 
it  is  desirable  that  the  judge  should  have  the  assistance  of  a  medical 
referee  in  the  determination  of  such  questions. 
Dated  this  day  of  ,  19     . 

To  the  Registrar  (Signed)  A.B. 

of  the  Court  Applicant. 

or 
Solicitor  for  the  Applicant 
[or  as  the  case  may  be]. 

I  consent  to  a  medical  referee  being  summoned  to  sit  with  me  as  an 
assessor. 

Judge. 
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Form  46. 

Notice  of  Refusal  to  summon  Medical  Referee  as  Assessor. 

[Heading  as  in  Bequest  for  Arbitration.] 

I  hereby  give  you  notice  that  his  Honour  the  Judge  of  this  Court  has 

directed  me  to  inform  you  that  your  application  for  a  medical  referee  to 

he  summoned  to  sit  with  the  judge  as  an  assessor  is  refused,  the  judge 

being  of  opinion  that  the  summoning  of  a  medical  referee  is  unnecessary. 

Dated  this  day  of  ,  19    . 

Begistrar. 

To 
[the  applicant 
for  an  assessor.] 


Form  47. 
Summons  to  Medical  Referee  to  sit  as  Assessor. 
[Title  as  i»  Bequest  for  Arbitration,.'] 
The  day  of  ,  19    . 

Sir, 

You  are  hereby  summoned  to  attend  and  sit  with  the  judge  as  an 
assessor  at  the  court-house  situate  at  on  the  day  of 

at  the  hour  of  in  the  noon. 

I  am  Sir, 

Your  obedient  Servant, 

To 

Begistrar. 

of 


Form  48. 

Application  for  Reference  to  Medical  Referee  under  Schedule  I., 
Paragraph  IS. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  county  court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 
In  the  matter  of  a  claim  for  compensation  made  by  A.B.  i 
of  ,  against  CD.  &  Co.,  Limited  ,  of 

[or,  where  an  arbitration  is  pending, 

In  the  matter  of  an  arbitration  between  A.B. 
of  [address] 

[description]  Applicant, 

and 
CD.  &  Co.,  Limited  , 

of  [address] 

[description]  Bespondents. 

[or,  where  application  is  made  after  weekly  payment  has  been  settled, 
In  the  matter  of  an  agreement  [or  a  decision  or  award  or  certificate] 
recorded  in  the  above-mentioned  court  as  to  the  weekly  payment 
payable  to  A.B.  ,  of  ,  by  CD.  &  Co.,  Limited  , 

of 
Application  is  hereby  made  to  the  court  on  behalf  of  the  above-named 
A.B.  and  CD.  &  Co.,  Limited,         for  a  referenoe  in  the  above-mentioned 
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matter  to  a  medical  referee  pursuant  to  paragraph  15  of  the  first  schedule 
to  the  above-mentioned  Act  under  the  following  circumstances  : 

1.  On  the  day  of  notice  was  given  by  [or  on  behalf 

of]  the  above-mentioned  A.B.  to  the  above-mentioned  CD.  &  Co., 

Limited,  ,  of  personal  injury  caused  to  the  said  A.B.  by 

accident  arising  out  of  and  in  the  course  of  his  employment,  in  respect 
of  which  injury  the  said  A.B.  claims  compensation  from  the  said 

CD.  &  Co.,  Limited,  under  the  said  Act.] 

[or,  where  arbitration  is  pending, 

1.  An  arbitration  under  the  said  Act  is  pending  between  the  above- 
mentioned  A.B.         and  the  above-mentioned  CD.  &  Co.,  Limited, 
as  to  the  amount  of  compensation  payable  to  the  said  A.B.  under 

the  said  Act  in  respect  of  personal  injury  caused  to  him  by  accident 
arising  out  of  and  in  the  course  of  his  employment.] 
[or,  where  weekly  payment  has  been  settled, 

1.  Under  an  agreement  [or  a  decision  or  award  or  certificate]  in  the 
above-mentioned  matter,  recorded  in  this  court  on  the  day  of  , 
a  weekly  payment  is  payable  to  the  above-mentioned  A.B.  by  the 
above-mentioned  CD.  &  Co.,  Limited,  as  compensation  in  respect 
of  personal  injury  caused  to  the  said  A.B.  by  accident  arising  out  of  and 
in  the  course  of  his  employment.] 

2.  The  weekly  payment  claimed  by <[or  payable  to]  the  said  A.B. 
is 

3.  A  question  has  [or  Questions  have]  arisen  between  the  said  A.B. 

and  the  said  C.D.  &   Co.,  Limited,  as  to  the  condition 

[or  fitness  for  employment]  of  the  said  A.B.  [or  as  to  whether 

[or  to  what  extent]  the  incapacity  of  the  said  A.B.  is  due  to  the 

accident],  [or  as  to  the  condition  [or  fitness  for  employment]  of  the  said 
A.B.  and  as  to  whether  [or  to  what  extent]  the  incapacity  of  the 

said  A.B.  is  due  to  the  accident],  and  no  agreement  can  be  come 

to  between  the  said  CD.  &  Co.,  Limited,  and  the  said  A.B. 

with  reference  to  such  question  [or  questions]. 

4.  The  said  A.B.  has  submitted  himself  for  examination  by  a 
medical  practitioner  provided  by  the  said  CD.  &  Co.,  Limited,  [or 
has  been  examined  by  a  medical  practitioner  selected  by  himself]  [or  if 
so,  the  said  A.B.  has  submitted  himself  for  examination  by  a 
medical  practitioner  provided  by  the  said  CD.  &  Co.,  Limited,  and 
has  also  been  examined  by  a  medical  practitioner  selected  by  himself], 
and  a  copy  of  the  report  of  the  said  practitioner  is  [or  copies  of  the 
reports  of  the  said  practitioners  are]  annexed  to  this  application. 

The  applicants  request  that  an  order  may  be  made  referring  the 
matter  to  a  medical  referee  for  his  certificate  as  to  the  condition  of  the 
said  A.B.  and  his  fitness  for  employment,  specifying  if  necessary 

the  kind  of  employment  for  which  he  is  fit  [or  for  his  certificate  whether 
[or  to  what  extent]  the  incapacity  of  the  said  A.B.  is  due  to  the  accident] 
[or  for  his  certificate  as  to  the  condition  of  the  said  A.B.  and  his 

fitness  for  employment,  specifying  if  necessary  the  kind  of  employment 
for  which  he  is  fit,  and  as  to  whether  [or  to  what  extent]  the  incapacity 
of  the  said  A.B.  is  due  to  the  accident]. 

Dated  this  day  of  ,  19    . 

(Signed) 

Applicant. 
[Or  Applicant's  Solicitor.] 
CD.  &  Co.,  Limited, 

by  Secretary. 

[Or 
Solicitors  for  CD.  &  Co.,  Limited.] 
To  the  Registrar. 
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Form  49. 
Order  of  Reference,  Schedule  I.,  Paragraph  IS. 

In  the  County  Court  of  holden  at 

[Heading  as  in  Application.'] 

On  the  application  of  A.B.  of  CD.  &  Co.,  Limited, 

of  (a  copy  of  which  is  hereto  annexed),  I  hereby  appoint  Mr. 

of  ,  one  of  the  medical  referees  appointed  by  the  Secretary  of  State 

for  the  purpose  of  the  Workmen's  Compensation  Act,  1906,  to  examine 
the  said  [name  of  workman],  and  to  give  his  certificate  as  to  the 

condition  of  the  said  and  his  fitness  for  employment,  specifying  if 

necessary  the  kind  of  employment  for  which  he  is  fit  [or  his  certificate 
whether  [or  to  what  extent]  the  incapacity  of  the  said  is  due  to 

the  accident]  [or  his  certificate  as  to  the  condition  of  the  said  and 

his  fitness  for  employment,  specifying  if  necessary  the  kind  of  employ- 
ment for  which  he  is  fit,  and  as  to  whether  [or  to  what  extent]  the 
incapacity  of  the  said  is  due  to  the  accident]. 

Copies  of  the  reports  of  the  medical  practitioners  by  whom  the  said 
has  been  examined  are  hereto  annexed. 

The  said  ,  who  is  now  at  ,  has  been  directed  to  submit 

himself  for  examination  by  the  referee. 

I  am  satisfied  that  the  said  is  in  a  fit  condition  to  travel  for  the 

purpose  of  being  examined,  and  he  has  been  directed  to  attend  on 
the  referee  for  examination  at  such  time  and  place  as  may  be  fixed  by 
the  referee. 

[or,  The  said  does  not  appear  to  be  in  a  fit  condition  to  travel  for 

the  purpose  of  being  examined.] 

The  referee  is  requested  to  forward  his  certificate  to  the  Registrar  at 
the  County  Court  Office  situate  at        on  or  before  the         day  of 

Dated  this  day  of  ,  19    . 

Registrar. 


Fobm  50. 

Order  on  Injured  Workman  to  submit  himself  for  Examination  by 
Medical  Referee. 

In  the  County  Court  of  holden  at 

[Heading  as  in  Application]. 

To  A.B.  ,  of  [address  and  description.] 

Take  Notice,  that  I  have  appointed  Mr.  ,  of  ,  one  of  the 

medical  referees  appointed  by  the  Secretary  of  State  for  the  purposes  of 
the  Workmen's  Compensation  Act,  1906,  to  examine  you  in  accordance 
with  the  application  in  the  above-mentioned  matter  for  a  reference  to  a 
medical  referee. 

You  are  hereby  required  ito  submit  yourself  for  examination  by  the 
referee  [add  where  workman  is  in  a  fit  condition  to  travel,  and  to  attend 
for  that  purpose  at  such  time  and  place  as  may  be  fixed  by  him.] 

Dated  this  day  of  ,  19     . 

Registrar. 
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Fobm  51. 
Notice  to  Parties  of  Certificate  of  Medical  Seferee. 

In  the  County  Court  of  holden  at 

[Heading  as  m  Application.] 

Take  Notice,  that  I  have  received  the  certificate  of  the  medical 
referee  appointed  in  this  matter  and  that  you  may  inspect  the  same 
during  office  hours  at  my  office  situate  at  ,  and  may  on  request 

and  at  your  own  cost  be  furnished  with  or  take  a  copy  thereof. 

Dated  this  day  of  ,  19    . 

To 

Begistrar. 
and 


Form  52. 

Notice  of  Application  for  Suspension  of  Bight  to  Compensation  or  to 
take  or  prosecute  Proceedings  in  relation  to  Compensation,  or  of 
Eight  to  Weekly  Payments,  under  Schedule  I.,  Paragraph  4, 
Paragraph  14,  or  Paragraph  15,  and  Rule  55. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.'] 
In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 
In  the  matter  of  a  claim  for  compensation  made  by  A.B. 
of  against  CD.  &  Co.,  Limited,  of 

[or,  where  an  arbitration  is  pending, 
In  the  matter  of  an  arbitration  between 
A.B. 

of  [address] 

[description]  Applicant, 

and 
CD.  &  Co.,  Limited, 
of  [address] 

[description]  Respondents.] 

[or,  where  application  is  made  after  weekly  payment  has  been  settled, 

In  the  matter  of  an  agreement  [or  a  decision  or  an  award  or 

a  certificate]  recorded  in  the  above-mentioned  court  as  to  the 

weekly  payment  payable  to  A.B.  of  by  CD.  &  Co., 

Limited,  of  .] 

Take  Notice,  that  I  intend  to  apply  to  the  judge  at  on  the 

day  of  at  the  hour  of  in  the  noon,  [on  behalf  of 

Messrs.  CD.  &  Co.,  Limited,  of  etc. ,  ]  for  an  order  suspending  your 

right  to  compensation  in  the  above-mentioned  matter  and  to  take  or 

prosecute  any  proceedings  under  the  above-mentioned  Act  in  relation  to 

compensation  [or  suspending  your  right  to  weekly  payments  in  the 

above-mentioned  matter,  on  the  ground  that  you  refuse  to  submit  yourself 

to  medical  examination  as  required  by  me  [or  by  the  said  CD.  &  Co., 

Limited],  in  accordance  with  paragraph  4  [or  paragraph  14]  of  the  first 

schedule  to  the  Act  [or  that  you  obstruct  the  medical  examination  required 

by  me  [or  by  the  said  CD.  &  Co.,  Limited,]  in  accordance  with  paragraph  4 

[or  paragraph  14]  of  the  first  schedule  to  the  Act],  [or  on  the  ground 

that  you  refuse  to  submit  yourself  for  examination  by  a  medical  referee 
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as  ordered  under  paragraph  15  of  the  first  schedule  to  the  Act,  or 
that  you  obstruct  the  examination  by  a  medical  referee  ordered  under 
paragraph  15  of  the  first  schedule  to  the  Act],  and  for  consequential 
directions,  and  for  costs. 

Dated  this  day  of  ,  19    . 

To  A.B.,  of  (Signed)        CD.  &  Co.,  Limited, 

and  to  Messrs.  by  Secretary, 

his  Solicitors.  [or, 

Solicitors  for  CD.  &  Co.,  Limited.] 


Fobm  53. 
Praecipe  for  Payment  into  Court  nnder  Schedule  I.,  Paragraph  5. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 
In  the  matter  of  an  arbitration  between 
A.B. 

of,  etc.  Applicant, 

and 
CD.  &  Co.,  Limited, 
of,  etc.  Respondents, 

or 
[In  the  matter  of  an  Agreement  between 
A.B. 

of,  etc. 

and 
CD.  &  Co.,  Limited, 

of,  etc.  ] 

or 
[In  the  matter  of  a  Certificate  given  in  an  action  in  [state  court']. 
Between 
A.B. 

of,  etc.  Plaintiff, 

and 
CD.  &  Co.,  Limited, 

of,  etc.  Defendants] 

[or  as  the  case  may  be.] 
Take  Notice,  that  CD.  &  Co.,  Limited,  of  [or  Messrs. 

solicitors  for  CD.   &  Co.,  Limited,  of  do  pay  into 

court  [when  paid  by  solicitors,  add  at  the  request  and  by  the 

authority  of  the  said  CD.  &  Co.,  Limited,  ],  the  sum  of  [state  sum 

in  letters]  ,  being  the  sum  awarded  [or  agreed  or  directed]  to  be 

paid  by  the  said  CD.  &  Co.,  Limited,  as  compensation  in  the 

above-mentioned  matter. 
Dated  this  day  of  ,  19    . 

(Signed)        CD.  &  Co.,  Limited, 
by 

Secretary. 
[Or 
Solicitors  for  CD.  &  Co.,  Limited.] 
To  the  Registrar. 
Received  the  above-mentioned  sum  of 

Registrar. 
[Date.] 
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Fobm  53a. 

Prsecipe  for  Payment  into  Court  under  Schedule  I.,  Paragraph  5,  and  Bale 
56b,  where  there  is  no  Dispute  as  to  the  Liability  to  pay  Compensa- 
tion, but  the  Amount  payable  has  not  been  ascertained  or  decided 
by  Arbitration  or  Agreement. 

In  the  County  Court  of  holden  at 

No.  of  matter. 
In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 
and 

In  the  matter  of  an  injury  by  accident  to  A.B.  late  of  , 

which  resulted  in  the  death  of  the  said  A.B. 

Take  Notice — 

1.  That  on  the  day  of  personal  injury  by  accident  arising 

out  of  and  in  the  course  of  his  employment  was  caused  at  {state 

place  of  accident)  to  A.B.  ,  late  of  deceased,  a  workman 

employed  by  ,  [or  by  ,  a  contractor  with  for  the  execu- 

tion of  work  undertaken  by  them],  and  on  the  day  of  the 

death  of  the  said  A.B.  resulted  from  the  injury. 

[Or  in  case  of  industrial  disease, 

Take  Notice, 

1.  That  on  the  day  of  Mr.  the  certifying  surgeon 
under  the  Factory  and  Worship  Act,  1901,  for  the  district  of  [or, 
Mr.  one  of  the  medical  referees  appointed  by  the  Secretary  of  State 
for  the  purposes  of  the  Workmen's  Compensation  Act,  1906,]  certified 
that  A.B.  of  was  suffering  from  ,  a  disease  coming 
within  section  8  of  the  Workmen's  Compensation  Act,  1906,  and  was 
thereby  disabled  from  earning  full  wages  at  the  work  at  which  he  was 
employed ;  and  on  the  day  of  the  said  A.B.  died,  his 
death  being  caused  i  by  the  said  disease. 

[Or,  That  on  the  day  of  A.B.  ,  of  was  in 

pursuance  of  special  rules  [or  regulations]  made  under  the  Factory  and 
Workshop  Act,  1901,  suspended  from  his  usual  employment  on  account 
of  his  having  contracted  ,  a  disease  coming  within  section  8  of 

the  Workmen's  Compensation  Act,  1906,  and  on  the  day  of 

the  said  A.B.  died,  his  death  being  caused  by  the  said  disease.] 

[Or,  That  on  the  day  of  A.B.  late  died,  his 

death  being  caused  by  ,  a  disease  coming  within  section  8  of  the 

Workmen's  Compensation  Act,  1906 ; 

And  that  the  dependants  of  the  said  A.B.  allege  that  the  above- 

mentioned  disease  was  due  to  the  nature  of  the  employment  of  the 
said  A.B.  in  (describe  employment),  and  that  he  was  last 

employed  in  such  employment  within  the  twelve  months  previous 
to  his  disablement  or  suspension  [or,  if  the  workman  died  without 
having  obtained  a  certificate  of  disablement,  or  was  not  at  the  time  of  his 
death  in  receipt  of  a  weekly  payment  on  account  of  disablement,  within 
the  twelve  months  previous  to  his  death]  by  CD.  &  Co.,  Limited, 
of  .] 

2.  There  is  no  dispute  as  to  the  liability  of  the  said  to  pay  com- 
pensation under  the  above-mentioned  Act  to  the  dependants  of  the  said 
A.B.  in  respect  of  the  injury  caused  to  them  by  the  death  of  the 
said  A.B.  ,  but  the  amount  payable  as  compensation  has  not  been 
ascertained  or  decided  either  by  a  committee  or  by  arbitration  or  by 
agreement. 

3.  The  said  of  [or  Messrs.  ,  solicitors  for  the  said 

of  ]  do  therefore  pay  into  court  [when  paid  by  solicitors, 

add  at  the  request  of  the  said  ]  the  sum  of  [state  sum  in 

letters']  being  the  amount  admitted  by  the  said  to  be  payable  by 

them  as  compensation  in  the  above-mentioned  matter. 
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4.  (a)  The  said  A.B.  was  at  the  date  of  the  accident  [or  disable- 
ment or  suspension  or  death]  years  of  age. 

(6)  He  was  employed  as  ,  and  his  earnings  in  the  employment 

of  the  said  during  the  three  years  next  preceding  the  injury  [or 

disablement  or  suspension  or  death]  [or  his  average  weekly  earnings 
during  the  period  of  this  employment  under  the  said  ]  were 

5.  To  the  best  of  the  knowledge  and  belief  of  the  said  the 
persons  interested  in  the  said  sum  as  dependants  of  the  said  A.B. 

are 

[State  dependants,  with  their  ages  and  relationship  to  deceased  workman, 
and  places  of  residence,  as  far  as  known.] 

6.  The  amount  admitted  by  the  said  to  be  payable  as  compensa- 
tion has  been  arrived  at  as  follows,  viz. : — 

Dated  this  of  ,  19    . 

(Signed)  , 

[or 

Solicitors  for  .] 

To  the  Registrar. 
Received  the  above-mentioned  sum  of  ,  subject  to  inquiry  as 

to  adequacy. 

Registrar. 
[Date.] 


Poem  53aa. 

Notice  to  Parties  where  Registrar  refers  the  Question  of  Adequacy  of 
Amount  paid  into  Court  under  Rule  56b  to  the  Judge. 

In  the  County  Court  of  holden  at 

[Heading  as  in  Praecipe  for  Payment  into  Court.'] 
Take  Notice,  that  I  have  referred  the  question  of  the  adequacy  of 
the  amount  paid  into  Court  in  this  matter  to  the  judge. 

And  eubtheb  take  notice,  that  by  order  of  the  judge  you  are 
hereby  summoned  to  attend  before  the  judge  at  a  Court  to  be  holden  at 
on  the  day  of  at  the  hour  of  in  the 

noon,  when  the  matter  will  be  inquired  into  by  the  judge  ; 
And  that  if  you  do  not  attend  either  in  person  or  by  your  solicitor  on 
the  day  and  at  the  hour  above  mentioned  such  order  will  be  made  and 
proceedings  taken  as  the  judge  may  think  just  and  expedient. 
Dated  this  day  of  ,  19    . 

Registrar. 
To  [the  employer  >and  the  persons  appearing  by  the  praecipe  to  be 
interested  in  the  amount  paid  in.] 


Form  53b. 

Notice  by  Registrar  of  Payment  into  Court  under  Schedule  I., 
Paragraph  5. 

CO 
(i.)  Where  amount  payable  has  been  ascertained  or  decided,  and  pay- 
ment into  Court  is  made  under  Bule  56a. 
In  the  County  Court  of  holden  at 

[Heading  as  in  Praicipe  for  Payment  into  Court.] 
Take  Notice,  that  the  sum  of  has  been  paid  into  Court  as 

compensation  in  the  above-mentioned  matter. 
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Any  person  interested  in  the  said  sum  may  apply  to  the  Court  for  an 
order  for  the  investment  and  application  of  the  said  sum  for  the  benefit 
of  the  persons  entitled  thereto  in  accordance  with  paragraph  5  of  the 
first  schedule  to  the  Workmen's  Compensation  Act,  1906,  and  the  rules 
of  Court  made  under  the  said  Act. 
Dated  this  day  of  ,  19    . 

Registrar. 
To 
Hours  of  attendance,  etc. 


(ii.) 

(ii.)  Where  amount  payable  has  not  been  ascertained  or  decided,  and 
■payment  into  Court  is  made  under  Rule  56b. 

In  the  County  Court  of  holden  at 

[Heading  as  m  Prcecipe  for  Payment  into  Court.} 

Take  Notice,  that  the  sum  of  £  has  been  paid  into  Court  as 

compensation  in  the  above-mentioned  matter. 

If  any  question  arises  as  to  the  adequacy  of  the  amount  paid  into 
Court,  such  question,  and  all  questions  as  to  who  are  dependants,  and 
the  amount  payable  to  each  dependant,  must  be  settled  by  arbitration 
in  accordance  with  the  above-mentioned  Act  and  the  Rules  of  Court 
made  under  the  said  Act. 

If  no  question  arises  as  to  the  adequacy  of  the  amount  paid  into 
Court,  any  person  interested  in  the  said  sum  may  apply  to  the  Court 
for  an  order  for  the  investment  and  application  of  the  said  sum  for  the 
benefit  of  the  persons  entitled  thereto  in  accordance  with  paragraph  5 
of  the  first  schedule  to  the  Workmen's  Compensation  Act,  1906,  and 
the  rules  of  Court  made  under  the  said  Act. 

Dated  this  day  of  ,  19    . 

Registrar. 

To 
Hours  of  attendance,  etc. 


Form  53c. 

Application  for  Investment  or  Application  of  If  oney  paid  into  Court 
under  Schedule  I.,  Paragraph  5. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 

(1)  Application  for  investment  and  application  of  the  sum  paid  into 
court. 

In  the  County  Court  of  holden  at 

[Beading  as  in  Pracipe  for  Payment  into  Court.'] 

Take  Notice,  that  I  [name  and  address  of  applicant]  intend  to 

apply  to  the  judge  at  on  the  day  of  ,  at  the  hour 

of  in  the  noon,  on  behalf  of  myself  and  of  [specify 

the  persons  on  whose  behalf  the  application  is  made],  as  dependants  of 
the  above-named  A.B.,  for  an  order  for    the  investment  and 

application  of  the  sum  paid  into  court  in  the  above-mentioned  matter, 
and  for  the  allotment  of  the  same  between  the  dependants  of  the  said 
A.B. 

To  the  best  of  my  knowledge  and  belief  the  persons  interested  in  the 
said  sum  as  dependants  of  the  said  A.B.  are 

[State  dependants,  with  their  ages  and  relationship  to  deceased  workman, 
and  places  of  residence.] 
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I  intend  to  apply  for  an  order  for  the  investment  and  application  of 
the  said  sum,  and  for  the  allotment  of  the  same  between  the  dependants 
of  the  said  A.B.  as  follows,  viz. : — 

[State  how  applicant  wishes  the  sum  to  be  dealt  with.'] 
or  in  such  other  manner  as  the  court  in  its  discretion  thinks  fit  for  the 
benefit  of  the  persons  entitled  thereto  under  the  above-mentioned  Act, 
and  for  consequential  directions. 
Dated  this  day  of  ,  19    . 

(Signed) 
To  the  Eegistrar  and  (to  any  other  parties 
interested,  where  the  application  is  made 
on  behalf  of  some  only  of  the  parties 


(2)  Application  for  Investment  and  Application  of  the  Amotmt  allotted  to 
any  Person. 

In  the  County  Court  of  holden  at 

[Heading  as  in  Prcecipe  for  Payment  into  Court.] 

Take  Notice,  that  I  [name  and  address  of  applicant]  intend 

to  apply  to  the  judge  at  on  the  day  of  at  the 

hour  of  in  the  noon,  on  behalf  of  myself  [or  of  ]  for 

an  order  for  the  investment  and  application  of  the  sum  paid  into  court 
in  the  above-mentioned  matter  and  allotted  to  me  [or  to  the  said  ]. 

I  intend  to  apply  for  an  order  for  the  investment  and  application  of 
the  said  sum  as  follows,  viz. : — 

[State  how  applicant  wishes  the  sum  to  be  dealt  with.] 
or  in  such  other  manner  as  the  court  in  its  discretion  thinks  fit  for  my 
benefit  [or  for  the  benefit  of  the  said  ],  and  for  consequential 

directions. 

Dated  this  day  of  ,  19     . 

(Signed) 

To  the  Registrar. 


Pobm  54. 

Application  for  Order  for  Payment  into  Court  of  Weekly  Payment  pay- 
able to  Person  under  Disability.     Schedule  I.,  Paragraph  7. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  holden  at 

[Headimg  as  in  Award,  Memorandum,  or  Certificate.] 
Take  Notice,  that  I  [name  and  address  of  applicant]  intend 

to  apply  to  the  judge  at  on  the  day  of  ,  at  the  hour  of 

in  the  noon,  for  an  order  that  the  weekly  payment  payable 

in  the  above-mentioned  matter  to  a  person  under  legal  disability 

[or  to  me]  be  during  his  [or  my]  disability  paid  into  court,  and  for  con- 
sequential directions. 
Dated  this  day  of  ,  19    . 

(Signed) 
To  the  Registrar 
and  [to  the  parties  interested.] 


Wokkmen's  Compensation  Rules,  1907-1909.    829 


Pobm  55. 

Application  for  Variation  of  Order  under  Sohedole  I.,  Paragraph  9. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.'] 
[Heading  as  in  Award,  Memorandum,  or  Certificate.'] 
Take  Notice,  that  I  [name  and  address  of  applicant]  intend 

to  apply  to  the  judge  at  a  Court  to  he  holden  on  the  day  of 

,  at  the  hour  of  in  the  noon,  for  an  order  that  the 

order  of  the  court  [or  the  award]  made  in  the  above-mentioned  matter 
on  the  day  as  to  the  apportionment  of  the  sum  paid  as  com- 

pensation among  the  dependants  of  A.B.  deceased  [or  as  to  the 

manner  in  which  the  sum  payable  to  a  dependant  of  A.B. 

deceased,  should  be  invested,  applied  or  otherwise  dealt  with] 
may  be  varied  by  directing  [here  state  variation  claimed  by  applicant] 
and  for  consequential  directions. 

And  further  take  notice  that  the  circumstances  in  which  this  applica- 
tion is  made  are 

[state  particulars.] 
Dated  this  day  ,  19    . 

(Signed) 

Applicant. 
[Or, 

Applicant's  Solicitor.] 
To  the  Registrar, 

and  to  [all  persons  interested.] 


Fobm  56a. 

Application  by  Workman  intending  to  cease  to  reside  in  the  United 
Kingdom  for  Reference  to  Medical  Referee  under  Schedule  I. ,  Para- 
graph 18. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 
In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 

and 
In  the  matter  of  an  agreement  [or  a  decision  or  an  award  or  a  certifi- 
cate]   recorded  in  the   above-mentioned  Court  as  to  the  weekly 
payment  payable  to  A.B.  of  by  CD.  &  Co.,  Limited, 

of 
Take  Notice,  that  A.B.  of  ,  to  whom  under  an  agreement 

[or  a  decision  or  an  award  or  a  certificate]  in  the  above-mentioned 
matter  recorded  in  this  Court  on  the  day  of  a  weekly  payment 

of  is  payable  by  the  above-mentioned  CD.  &  Co.,  Limited, 

as  compensation  for  personal  injury  caused  to  the  said  A.B.  by 

accident  arising  out  of  and  in  the  course  of  his  employment,  intends  to 
cease  to  reside  in  the  United  Kingdom  ; 

And  that  the  said  A.B.  intends  to  apply  to  the  registrar  at  , 

on  the  day  of  ,  at  the  hour  of  in  the  noon, 

for  an  order  referring  to  a  medical  referee  the  question  whether  the 
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incapacity  of  the  said  A.B.  resulting  from  the  injury  is  likely  to 

be  of  a  permanent  nature. 

A  report  of  a  medical  practitioner,  setting  out  the  nature  of  the 
incapacity  of  the  said  A.B.  resulting  from  the  injury,  is  hereto 

annexed. 

Dated  this  day  of  ,  19 


To  the  Eegistrar  of  the  Court 
and  to  [the  employer]. 


(Signed) 

Applicant. 
lOr, 

Applicant's  Solicitor.] 


Fobm  57a. 
Order  of  Reference,  Schedule  I.,  Paragraph  18. 

In  the  County  Court  of  holden  at 

[Heading  as  in  Application,  Form  56a.] 

On  the  application  of  of 

(a  copy  of  which  is  hereto  annexed), 

I  hereby  appoint  Mr.  of  ,  one  of  the  medical  referees 

appointed  by  the  Secretary  of  State  for  the  purposes  of  the  Workmen's 
Compensation  Act,  1906,  to  examine  the  said  [name  of  workman] 
and  to  give  his  certificate  as  to  whether  the  incapacity  of  the  said  [name 
of  workman]  resulting.from  the  injury  is  likely  to  be  of  a  permanent 

nature. 

A  copy  [or  copies]  of  the  report  [or  reports]  of  the  medical  practitioner 
[or  practitioners]  by  whom  the  said  has  been  examined  is  [or  are] 

hereto  annexed.  [Add,  if  so,  Copies  of  the  statements  submitted  to  me 
by  the  parties  are  also  hereto  annexed.] 

The  said  ,  who  is  now  at  ,  has  been  directed  to  .submit 

himself  for  examination  by  the  referee. 

I  am  satisfied  that  the  said  is  in  a  fit  condition  to  travel  for 

the  purpose  of  being  examined,  and  he  has  been  directed  to  attend  on 
the  referee  for  examination  at  such  time  and  place  as  may  be  fixed  by 
the  referee. 

[or,  The  said  does  not  appear  to  be  in  a  fit  condition  to  travel 

for  the  purpose  of  being  examined.] 

The  referee  is  requested  to  forward  his  certificate  to  the  Begistrar  at 
the  County  Court  Office  situate  at  on  or  before  the  day  of 

,  specifying  therein  the  nature  of  the  incapacity  of  the  said 
resulting  from  the  injury,  and  whether  suoh  incapacity  is  likely  to  be 
of  a  permanent  nature. 

Dated  this  day  of  ,  19     . 

Judge  [or  Registrar], 
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Foem  58a. 

[To  be  printed  on  thick  blue  foolscap.] 

Certificate  of  Identity. 

[to  be  cabeeully  peesebved.] 

Notice. — This  Gebtificate  is  no  secubity  whatevee  fob 
a  Debt. 

No.  of  Certificate  , 

In  the  County  Court  of  holden  at 

[Heading  as  in  Award,  Memorandum,  or  Certificate.] 
This  is  to  certify  that  A.B.  late  of  [address  and  description],  is 

entitled  to  a  weekly  payment  of  from  [name  and  address  of  employer] 
as  compensation  payable  to  the  said  A.B.  in  respect  of  personal 

injury  caused  to  him  by  accident  arising  out  of  and  in  the  course  of  his 
employment,  such  weekly  payment  to  continue  during  the  total  or 
partial  incapacity  of  the  said  A.B.  for  work : 

And  that  the  description  of  the  said  A.B.  and  his  incapacity  for 

work,  as  certified  by  the  medical  referee  appointed  in  this  matter,  are  as 
follows : — 
Age, 
Height, 

Hair,  Eyes, 

Nature  of  incapacity, 
[Describe  nature  of  incapacity,  as  in  certificate  of  medical  referee.] 

Dated  this  day  of  ,  19    . 

Registrar. 


Pobm  59. 

Notice  to  be  given  to  Workman  intending  to  cease  to  reside  in  the 
United  Kingdom. 

[Heading  as  in  Award,  Memorandum,  or  Certificate.] 
Take  Notice,  that  if  you  desire  to  obtain  payment  of  the  weekly  pay- 
ments payable  to  you  under  the  award  [memorandum  or  certificate] 
hereto  annexed  while  you  are  residing  out  of  the  United  Kingdom,  you 
must,  at  intervals  of  three  months  from  the  date  up  to  which  such  pay- 
ments have  been  made,  submit  yourself  to  examination  by  a  medical 
practitioner  in  the  place  where  you  are  residing,  and  produce  to  him  the 
copy  of  the  certificate  of  .the  medical  referee  and  the  certificate  of 
identity  hereto  annexed ;  and  you  must  obtain  from  such  medical  practi- 
tioner a  certificate  in  the  form  hereto  annexed  that  he  has  examined 
you,  and  that  your  incapacity  resulting  from  the  injury  specified  in  the 
certificate  of  the  medical  referee  continues  :  and  such  certificates  must 
be  verified  by  the  medical  practitioner  by  declaration  in  your  presence 
<  before  some  such  person  as  hereinafter  mentioned. 

You  must  also  attend  before  some  such  person  as  hereinafter  men- 
tioned, and  make  a  declaration  in  the  form  hereto  annexed  that  you  are 
the  same  person  as  mentioned  in  the  copy  of  the  certificate  of  the  medical 
referee  and  in  the  certificate  of  identity  hereto  annexed,  and  in  the 
certificate  of  the  medical  practitioner  by  whom  you  have  been  examined, 
producing  to  such  person  the  copy  and  certificates  above  mentioned. 

You  must  then  transmit  to  me,  at  my  office,  situate  at  the  certifi- 
cate of  the  medical  practitioner  by  whom  you  have  been  examined,  and 
your  declaration,  together  with  a  request  for  transmission  to  you  of  the 
amount  of  the  weekly  payment  due  to  you,  specifying  the  place  where 
and  the  manner  in  which  the  amount  is  to  be  transmitted,  according  to 
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the  form  hereto  annexed,  whioh  request  most  be  signed  in  your  own 
handwriting. 

The  persons  before  whom  a  certificate  maybe  verified  or  a  declaration 
made  are : — 

1.  Any  person  having  authority  to  administer  an  oath  in  the  place  in 
whioh  you  reside. 

2.  Any  British  ambassador,  envoy,  minister,  charge  d'affaires,  or 
seoretary  of  embassy  or  legation,  exercising  his  functions  in  any  foreign 
place  in  which  you  reside,  or  any  British  consul-general,  consul,  vice- 
consul,  acting-consul,  pro-consul,  or  consular  agent  exercising  his 
functions  in  any  foreign  place  in  which  you  reside. 

Dated  this  day  of  ,  19     . 

Registrar. 
To  A.B. 

of  [address  and  description]. 


Fobm  60. 

Form  of  Medical  Certificate  to  be  obtained  by  Workman  residing  out 
of  the  United  Kingdom. 

[Heading  as  in  Award,  Memorandum,  or  Certificate.'] 
I  [name,  address,  and  medical  qualification  of  medical  practitioner] 
hereby  certify  that  I  have  this  day  examined  A.B.  of  , 

whom  I  conscientiously  believe  to  be  the  same  person  as  A.B. 
of  ,  described  in  the  copy  certificate  of  the  medical  referee  in  the 

above-mentioned  matter,  dated  the  day  of  ,  and  in  the 

certificate  of  identity  dated  the  day  of  produced  to  me  by 

the  said  A.B.  ;  and  that  in  my  opinion  the  incapacity  of  the  said 

A.B.  resulting  from  the  injury  described  in  the  said  certificate  of 

the  medical  referee  still  continues. 
Dated  this  day  of 

(Signature). 
Declared  at  this  day  of  ,  in  the  presence  of  the  said 

A.B  ,  the  copy  of  the  certificate  of  the  medical  referee  and  the 

certificate  of  identity  above  mentioned  being  at  the  same  time  produced, 
Before  me — 

[Signature  and  description  of  person  before 
whom  the  declaration  is  made.] 


Fobm  61. 

Declaration  of  Identity  by  Workman  residing  out  of  the 
United  Kingdom. 

[Heading  as  in  Award,  Memorandum,  or  Certificate.] 
I,  A.B.  of  hereby  declare  that  I  am  the  same  person  as 

A.B.  of  described  in  the  copy  of  the  certificate  of  the  medical 

referee  in  the  above-mentioned  matter,  dated  the  day  of  ,  now 

produced  by  me,  and  in  the  certificate  of  identity,  dated  the  day 

of  ,  now  produced  by  me,  and  the  same  person  as  A.B.  of 

described  in  the  certificate  of  declared  by  the  said  in 

my  presence  on  the  day  of  ,  and  now  produced  by  me. 

(Signed) 

A.B. 
Declared  at  this  day  of  ,  the  certificates  above 

mentioned  being  at  the  same  time  produced, 
Before  me — 

[Signature  and  description  of  person  before 
whom  the  declaration  is  made.] 
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Fobm  62. 

Bequest  for  Transmission  of  Amount  of  Weekly  Payments  by 

Workman  residing  out  of  United  Kingdom. 

[Heading  as  in  Award,  Memorandum,  or  Certificate.] 
Sir, 

I  herewith  enclose  medical  certificate  of  affidavit  of  identity,  and 
request  that  the  amount  of  the  weekly  payments  due  to  me  in  the 
above-mentioned  matter  may  be  transmitted  to  me  at 
[give  full  address] 
[state  how  transmission  to  be  made,  as] — 
by  Post  Office  order  payable  at 

[name  of  post  office] 
or  by  bankers'  draft  on  the 

[name  and  address  of  bank]. 
I  am,  Sir, 

Your  obedient  Servant, 
A.B. 
[To  be  signed  by  the  workman  in  his  own  handwriting.] 
To  the  Registrar 

of  the  County  Court  of 

holden  at 
[add  address  of  registrar's  office.] 


Fobm  63. 

Notice  by  Registrar  to  Employer  of  Receipt  of  Medical  Certificate 

and  Declaration  of  Identity. 

[Heading  as  in  Award,  Memorandum,  or  Certificate.] 

Take  Notice,  that  I  have  received  proof  of  identity  and  of  con- 
tinuance of  incapacity  in  the  above-mentioned  matter. 

And  I  have  to  request  you  to  transmit  the  sum  of  ,  being  the 

amount  of  the  weekly  payments  payable  to  A.B.  under  the  above- 

mentioned  award  [memorandum  or  certificate]  from  [the  date  to  which 
they  were  last  paid]  to  [13  weeks  from  that  date]  to  me,  to 

be  by  me  remitted  to  the  said  A.B. 

Dated  this  day  of  ,  19    . 

Registrar. 

To  [name  and  address  of  employer]. 


Form  64. 

Notice  of  Application  for  Determination  of  Amount  of  Costs  under 

Schedule  II.,  Paragraph  14. 

[Not  to  be  printed,  but  to  be  used  as  a  Precedent.] 

In  the  County  Court  of  holden  at 

[Heading  as  in  Award  or  Memorandum.] 
Take  Notice,  that  I  intend  to  apply  to  the  judge  at  on 

the  day  at  the  hour  of  o'clock  in  the  noon,  to  deter- 

mine the  amount  of  costs  to  be  paid  to  me  as  solioitor  [or  agent]  for  you 
A.B.  in  the  above-mentioned  matter;  and  for  an  order 

declaring  that  I  am  entitled  to  a  lien  for  such  amount  on  or  to  deduot 
such  amount  from  the  sum  awarded  as  compensation  to  you  the  said 
A.B.  in  the  above-mentioned  matter,  and  for  consequential 

directions. 
Dated  this  day  of  ,  19    . 

Applicant. 
To  the  Registrar  of  the  Court, 
and  to 
A.B. 
of 

E.L.  3   H 
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Pobm  65. 
Execution  on  Award  or  Memorandum  or  Certificate. 

In  the  County  Court  of  holden  at 

[Heading  as  in  Award,  Memorandum,  or  Certificate.] 

Whereas  on  the  day  of  an  award  was  made  in  the  above- 

mentioned  matter  by  the  judge  [or  by  Mr.  ,  an  arbitrator  appointed 

by  the  judge]  whereby  it  was  ordered  [state  operative  parts  of  award}  : 

[or,  Whereas  on  the  day  of  a  memorandum  was  recorded  in 

this  Court  of  an  agreement  [or  a  decision  or  an  award]  come  to  [or 
given  or  made]  in  the  above-mentioned  matter,  whereby  it  was  agreed 
[or  ordered]  [state  operative  parts  of  agreement,  decision  or  award] : 

[or,  Whereas  on  the  day  of  a  memorandum  was  recorded 

in  this  Court  of  a  certificate  given  by  the  County  Court  of  ,  holden 

at  to  the  effect  that  [state  operative  parts  of  certificate] : 

And  whereas  default  has  been  made  in  payment  of  the  sum  of  & 
payable  by  the  said  into  Court  :    [or  to  the  said  A.B.  ] 

according  to  the  said  award  [or  memorandum  or  certificate] ; 

These  are  therefore  to  require  and  order  you  forthwith  to  make  and 
levy  by  distress  and  sale  of  the  goods  and  chattels  of  [name  the 

party  against  whose  goods  execution  is  issued],  wheresoever  they  may  be 
found  within  the  district  of  this  Court  (except  the  wearing  apparel  and 
bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his  trade, 
if  any,  to  the  value  of  five  pounds),  the  sum  stated  at  the  foot  of  this 
warrant,  being  the  amount  due  under  the  said  award  [or  memorandum 
or  certificate],  together  with  the  costs  of  this  execution ;  and  also  to 
seize  and  take  any  money  or  bank  notes  (whether  of  the  Bank  of 
England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialities  or  securities  for  money  of  the 
said  which   may  there  be  found,   or   such   part   or  so   much 

thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of 
making  and  executing  the  same,  and  to  pay  what  you  shall  have  so 
levied  to  the  Registrar  of  this  Court,  and  to  make  return  of  what  you 
have  done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  Court  this  day  of  19     . 

By  the  Court, 

Registrar. 
To  the  High  Bailiff  of  the  said  Court, 

and  others  the  Bailiffs  thereof. 

£    s.    d. 

Amount  in  payment  whereof  default  has  been  made    ... 


Poundage  for  issuing  this  warrant . 


Total  amount  to  be  levied  [with  fees  for  execution  of 
warrant,  as  endorsed  hereon]. 

Notice. — The  goods  and  ohattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  said 
Application  was  made  to  the  Registrar  for  this  warrant  at  minutes 

past  the  hour  of  in  the  noon  of  the  day  of  19    . 

See  Back. 
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[To  be  indorsed  on  every  warrant  of  execution.'] 

51  &  52  Vict.  c.  43,  s.  155;  Order  XXV.,  Rule  17. 

Pees  foe  the  Execution  of  this  Wabbant. 

The  fees  for  keeping  possession  of  the  goods  seized  (including  expenses 
of  removal,  storage  of  goods,  and  all  other  expenses)  is  sixpence  in  the 

POUND   PEE  DAY  NOT  EXCEEDING  SEVEN  DATS   ON  THE  VALUE  OF  SUCH 

goods,  to  be  fixed  by  appraisement  in  case  of  dispute,  so  that  the  total 
fee  does  not  exceed  10s.  per  day  although  the  value  may  exceed  £20, 
and,  in  addition,  for  feeding  animals,  the  actual  cost  thereof. 

If  the  debtor  pays  the  amount  to  be  levied,  as  stated  on  the  other  side, 
within  half  an  hour  of  the  entry  of  the  bailiff,  he  will  not  be  required  to 
pay  to  him  any  further  sum. 

If  possession  is  kept  after  the  seventh  day  at  the  written  request  of  both 
parties,  the  fees  and  cost  of  keeping  possession  as  above  may  be  allowed 
for  a  reasonable  further  time  in  respect  of  such  possession. 

If  the  goods  are  removed,  the  debtor  will  have  to  pay  the  appraisement 
fee  as  undermentioned. 

If  the  goods  are  sold,  the  following  fees  are  chargeable  for  the  appraise- 
ment and  sale,  and  no  others : 

For  the  appraisement,  sixpence  in  the  pound  on  the  value  of  the 

goods  appraised,  over  and  above  the  stamp  duty. 
For  the  sale,  including  advertisements,  catalogues,  sale,  and  com- 
mission, and  delivery  of  the  goods,  one  shilling  in  the  pound 
on  the  net  pboduce  of  the  sale. 
For  advertising  and  giving  publicity  to  any  sale  by  auction,  pursuant 
to  section  145  of  the  Bankruptcy  Act,  1883,  in  addition  to  the  last- 
mentioned  fee,  the  sum  actually  and  necessarily  paid. 
Where  no  sale  takes  place  by  reason  of  the  execution  being  with- 
drawn, satisfied,  or  stopped,  there  may  be  allowed  all  charges,  actually 
and  necessarily  incurred  for  inventory,  appraisement,  cataloguing,  lotting, 
and  preparing  for  sale,  not  exceeding  one  shilling  in  the  pound  on  the 
value  of  the  goods  seized,  if  such  value  does  not  exceed  ten  pounds,  and 
eightpence  in  the  pound  on  any  excess  above  ten  pounds,  the  value 
to  be  fixed  by  appraisement  in  case  of  dispute,  and  in  addition  any  sum 
actually  and  necessarily  paid  for  advertising  pursuant  to  section  145  of 
the  Bankruptcy  Act,  1883. 

If  the  goods  are  removed,  the  bailiff  is  required  to  give  the  debtor  a 
sufficient  inventory  of  the  goods  so  removed,  and  to  give  him  notice  of  the 
time  when  and  the  place  where  such  goods  will  be  sold,  at  least  twenty- 
four  hours  before  the  time  fixed  for  the  sale. 

If  the  goods  are  sold,  the  bailiff  is  required  to  furnish  the  debtor,  on 
request,  with  a  detailed  account  in  writing  of  the  sale,  and  of  the 
application  of  the  proceeds  thereof. 

[This  form  to  be  adapted  to  the  circumstances  of  the  case  where  execution 
is  ordered  to  issue  under  Bute  66,  paragraph  (e),  for  costs.] 
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Pobm  66. 

Judgment  Summons  on  Award,  memorandum,  or  Certificate. 

In  the  County  Court  of  ,  holden  at 

[Heading  as  in  Award,  Memorandum,  or  Certificate."] 

Whereas  on  the  day  of  an  award  was  made  in  the  above- 

mentioned  matter  by  the  judge  [or  by  Mr.  ,  an  arbitrator  appointed 

by  the  judge],  whereby  it  was  ordered  [state  operative  parts  of  award]  : 

[or  Whereas  on  the  day  of  a  memorandum  was  recorded  in 

this  Court  of  an  agreement  [or  a  decision  or  an  award]  come  to  [or  given 
or  made]  in  the  above-mentioned  matter  whereby  it  was  agreed  [or 
ordered]  [state  operative  parts  of  agreement,  decision,  or  award]  : 

[or  Whereas  on  the  day  of  a  memorandum  was  recorded  in 

this  Court  of  a,  certificate  given  by  the  County  Court  of  holden 

at  to  the  effect  that  [state  operative  parts  of  certificate]  : 

And  whereas  default  has  been  made  in  payment  of  the  sum  of  £ 
payable  by  you  the  above-named  into  Court  [or  to  the  said  A.B.] 

according  to  the  said  award  [or  memorandum  or  certificate]  : 

You  the  said  are  therefore  hereby  summoned  to  appear  person- 

ally in  this  Court  at  [place  where  court  holden]  on  the  day  of 

19      ,  at  the  hour  of  in  the  noon,  to  be  examined  on 

oath  by  the  Court  touching  the  means  you  have  or  have  had  since  the 
date  of  the  award  [or  memorandum  or  certificate]  to  pay  the  said  sum, 
in  payment  of  which  you  have  made  default ;  and  also  to  show  cause 
why  you  should  not  be  committed  to  prison  for  such  default,  or  why  a 
receiving  order  should  not  be  made  against  you  pursuant  to  sub-section  5 
of  section  103  of  the  Bankruptcy  Act,  1883. 

Dated  this  day  of  ,  19     .  Registrar. 

To  [name  and  address  of  the  party  against  whom  the  summons  -is 

£    s.    d 
Amount  in  payment  of  which  default  has  been  made   . . . 
Costs  of  the  summons  


Total  sum  due . 


Note. — This  form  to  be  adapted  to  the  circumstances  of  the  case  where 
a  summons  is  issued  under  the  County  Court  Rules,  Order  XXV., 
Rule  27,  against  a  person  alleged  to  be  a  partner  in  or  sole  member  of  a 
firm,  or  to  be  carrying  on  business  in  any  name  other  than  his  own ;  see 
Form  184  in  the  Appendix  to  the  County  Court  Rules.  If  an  order  of 
commitment  is  made  it  should  be  according  to  Form  189  or  Form  191  in 
the  said  Appendix,  such  form  being  adapted  to  the  case  of  default  in 
payment  of  an  amount  due  under  an  award,  memorandum,  or  certificate. 
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Form  67. 
Register. 

The  Workmen's  Compensation  Act,  1906. 
Eegister. 


No.  of 

Matter. 


Title. 


Date  of 
Proceedings. 


In  the  matter  of 
arbitration  be- 
tween A.  B.  of 
etc.,Applicant, 

and 
C.   D.   &  Co., 
Limited,of,etc, 
Respondents. 


In  the  matter  of 
an  agreement 
between  A.  B., 
of  and 

E.   F.   &  Co., 
Limited, of, etc. 


July  11,  1907 

July  20,  1907 
July  24,  1907 
July  29,  1907 
July  29,  1907 


Aug.  5,  1907 

Aug.  8, 1907 

Aug.  15,  1907 
Aug.  19,  190" 

Aug.  23,  1907 
Sept.  5,  1907 

Oct.  16,  1907 

Oct.  23,  1907 
Nov.  5,  1907 

Nov.  11,  1907 

Oct.  7,  1907 

Oct.  8,  1907 
Oct.  10,  1907 
Oct.  10,  1907 


Oct.  15,  1907 
Oct.  22,  1907 

Oct.  24,  1907 
Oct.  31,  1907 
Nov.  18,  1907 


for    arbitration   filed,   and 

copy  sent  to  judge. 
Appointment  of  Mr.       as  arbitrator. 
Copy  request  sent  to  arbitrator. 
Day  for  arbitration  fixed. 
Notice  of  day  fixed  sent  to  applicant, 

and  notice  with  copy  request  sent 

to  respondents  by  registered  post. 
Respondents'  answer    filed;    copies 

sent  to  arbitrator  and  applicant. 
Application   by  applicant   for   dis- 
covery ;  order  made. 
Respondents'  affidavit  filed. 
Five  subpoenas  issued  on  application 

of  applicant's  solicitor. 
Arbitration  held ;  Mr.         appointed 

as    medical    referee    to    report ; 

further  hearing  adjourned. 
Report  of  medical  referee  received 

and  forwarded  to  arbitrator ;  notice 

given  to  the  parties. 
Further   hearing.    Award  made  as 

follows  (enter  minute  of  award). 
Costs  of  applicant  taxed  at  £ 
£  for  costs  paid  into  Court  by 

respondents. 
£  for  costs  paid  to  applicant's 

solicitor. 
Memorandum    of   agreement  as  to 

compensation,  signed  by  solicitor 

of  A.  B.,  left  to  be  recorded. 
Notice  and  copy  memorandum  sent 

by  post  to  E.  F.  &  Co.,  Limited. 
Notice  received  from  E.  F.  &  Co., 

Limited,  disputing  memorandum. 
Notice  sent  to  A.  B.'s  solicitor,  that 

memorandum  is  disputed,  and  will 

not  be  recorded  without  consent  in 

writing  of  E.  F.  &  Co.,  Limited,  or 

order  of  Judge. 
Application  on  behalf  of  A.  B.  that 

memorandum  be  recorded. 
Application  heard,  and  order  made 

that    memorandum    be    recorded 

with  alterations. 
Memorandum   recorded    as   follows 

[set  out  memorandum] . 
Costs  of  A.  B.  taxed  and  allowed  at 

£ 
Execution  issued  for  costs. 
etc.,  etc.,  etc. 


Note. — Similar  entries  to  be  made  as  to  all  matters  regw/red  to  be 
recorded. 
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We,  William  L.  Selfe,  William  Cecil  Smyly,  Robert  Woodfall, 
Thomas  C.  Granger,  and  H.  Tindal  Atkinson,  being  the  five  judges 
of  the  County  Courts  appointed  for  the  making  of  Rues  under  section 
one  hundred  and  sixty-four  of  the  County  Courts  Act,  1888,  having 
made  the  foregoing  Rules  of  Court,  pursuant  to  paragraph  twelve  of 
the  Second  Schedule  to  the  Workmen's  Compensation  Act,  1906,  do 
hereby  certify  the  same  under  our  hands,  and  submit  them  to  the 
Lord  Chancellor  accordingly. 

TTm.  L.  Selfe. 

William  CecU  Smyly. 

£.  Wood/all. 

T.  C.  Granger. 

H.  Tindal  Atkinson. 
I  allow  these  Rules, 

Loreburn,  C. 
1907, 1908,  and  1909  (consolidated). 


APPENDIX  0. 

WORKMEN'S  COMPENSATION  ACT,  1906. 

Regulations,  dated  June  24th,  1907,  made  by  the 
Secretary  of  State  and  the  Treasury  as  to  the 
Duties  and  Remtneratiox  of  Medical  Referees 
in  England  and  Wales  under  the  provisions  of 
the  frbst  and  second  schedules  to  the  workmen's 
Compensation  Act,  1906. 

I,  the  Right  Honourable  Herbert  John  Gladstone,  one 
of  his  Majesty's  Principal  Secretaries  of  State,  and  We, 
the  Lords  Commissioners  of  his  Majesty's  Treasury,  in 
pursuance  of  the  powers  respectively  conferred  on  us  by 
the  Workmen's  Compensation  Act,  1906,  hereby  make  the 
following  regulations : — 

Part  I. — Definitions  and  General  Begulathns. 
1.  In  these  regulations — 

(i.)  "Medical  Referee"  means  a  medical  practitioner 
appointed  by  the  Secretary  of  State  to  act  as 
medical  referee  for  the  purpose  of  the  Work- 
men's Compensation  Act,  1906. 

(ii.)  "  Reference  "  means — 

(a)  in  regulations  in  Part  II.,  the  appoint- 
ment of  a  medical  referee  by  the  registrar  of  a 
county  court,  to  give  a  certificate,  in  accordance 
with  the  provisions  of  paragraph  (15)  of  the 
First  Schedule  to  the  Workmen's  Compensation 
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Act,  1906,  as  to  the  condition  of  the  workman  Appndx. 
and  his  fitness  for  employment  or  as  to  whether 
or  to  what  extent  the  incapacity  of  the  workman 
is  due  to  the  accident. 

(6)  in  regulations  in  Part  III.,  the  appoint- 
ment of  a  medical  referee  hy  the  registrar  of  a 
county  court  to  give  a  certificate  in  accordance 
with  the  provisions  of  paragraph  (18)  of  the 
First  Schedule  to  the  Workmen's  Compensation 
Act,  1906,  as  to  whether  the  incapacity  resulting 
from  the  injury  is  likely  to  be  of  a  permanent 
nature. 

(c)  in  regulations  in  Part  V.,'the  appointment 
of  a  medical  referee  by  a  committee,  arbitrator 
or  judge  to  report  on  any  matter  material  to 
any  question  arising  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1906. 

(iii.)  "Committee"  means  a  committee  representative 
of  an  employer  and  his  workmen,  with  power 
to  settle  matters  under  the  Workmen's  Com- 
pensation Act,  1906,  in  the  case  of  the  employer 
and  workmen. 

(iv.)  "Agreed  Arbitrator"  means  a  single  arbitrator 
agreed  on  by  the  parties  to  settle  any  matter 
which  under  the  Workmen's  Compensation  Act, 
1906,  is  to  be  settled  by  arbitration. 

(v.)  "  Appointed  Arbitrator  "  means  a  single  arbitrator 
appointed  by  the  judge. 

(vi.)  "Judge"  means  County  Court  Judge. 

(vii.)  The  words  "district  in  which  the  case  arises" 
mean  the  county  court  district  in  which  all  the 
parties  concerned  reside,  or,  if  they  reside  in 
different  districts,  the  district  prescribed  by 
rules  of  court,  subject  to  any  transfer  made 
under  those  rules. 

2.  In  the  case  of  any  reference  under  these  regulations, 
the  medical  referee,  in  the  absence  of  special  circumstances, 
shall  be  one  of  those  appointed  by  the  Secretary  of  State 
for  the  county  court  circuit  which  includes  the  district  in 
which  the  ease  arises,  and  shall,  if  the  circuit  has  been  sub- 
divided, and  medical  referees  have  been  appointed  for  the 
sub-divisions,  be  one  appointed  for  the  sub-division  which 
comprises  the  aforesaid  district.  Provided  that,  where  there 
has  been  a  previous  reference  in  any  case,  any  subsequent 
reference  in  the  same  case  shall,  if  possible,  be  made  to  the 
same  referee  and  be  accompanied  by  the  previous  report  or 
certificate,  or  copy  thereof,  of  the  medical  referee. 

3.  The  medical  referee  shall  not  accept  any  reference 
under  these  regulations  unless  signed  or  countersigned  by 
the  registrar  of  a  county  court  and  sealed  with  the  seal  of 
the  county  court. 

4.  The  medical  referee  shall  send  to  the  Home  Office  at  Forms  I,  J, 
the  end  of  each  quarter  statements,  in  the  forms  prescribed  K  and  L- 
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Appndx.  in  the  schedule  to  these  regulations,  of  the  fees  due  to  him 
for  the  quarter  under  these  regulations. 

5.  In  cases  where  a  claim  is  made  under  the  regulations 
in  respect  of  travelling  expenses,  the  medical  referee,  in 
submitting  his  quarterly  statements  under  regulation  4, 
shall  certify  the  distance  of  the  place  to  which  he  was 
required  to  travel  from  his  residence  or  other  prescribed 
centre. 

6.  In  cases  involving  special  difficulty  the  medical  referee 
may  apply  to  the  Secretary  of  State  for  special  expert 
assistance  which  may  be  granted  by  the  Secretary  of  State, 
if  he  thinks  fit,  on  such  terms  as  to  remuneration  or 
otherwise  as  he  may  with  the  sanction  of  the  Treasury 
determine. 

Form  M.  7.  The  registrar  of  every  county  court  shall  keep  a  record, 

in  the  form  prescribed  in  the  schedule,  of  all  references 
made  under  these  regulations,  and  of  all  cases  in  which  a 
medical  referee  is  summoned  to  sit  as  assessor,  and  shall 
send  a  copy  thereof  to  the  Secretary  of  State  at  the  end  of 
each  quarter. 

8.  These  regulations  shall  come  into  force  on  the  1st  day 
of  July,  1907,  and  shall  apply  to  England  and  Wales. 


Forms  A. 

and  B. 


Form  C. 


Part  II. — Regulations  as  to  References  under  Schedule  I., 
paragraph  (15). 

9.  The  medical  referee  shall,  on  receipt  of  a  reference 
duly  signed  and  sealed,  fix  a  time  and  place  for  the  examina- 
tion of  the  workman,  and  shall  send  notice  accordingly  to 
both  the  parties  signing  the  application  on  which  the 
reference  is  made. 

10.  Before  giving  the  certificate  required  by  the  reference, 
the  medical  referee  shall  personally  examine  the  workman 
and  shall  consider  any  statements  that  may  be  made  or 
submitted  by  either  party. 

11.  The  certificate  given  by  the  medical  referee  shall  be 
according  to  the  form  prescribed  in  the  Schedule  to  these 
regulations. 

12.  The  medical  referee  shall  forward  his  certificate  to 
the  registrar  from  whom  he  received  the  reference. 

13.  The  following  shall  be  the  scale  of  fees  to  be  paid  to 
medical  referees  in  respect  of  references  under  this  Part  of 
the  regulations : 

(i.)  For  a  first  reference  (to  include  all 
the  duties  performed  in  connection 
therewith)  -  -  2  guineas, 

(ii.)  For  a  second  or  subsequent  reference 
to  the  same  medical  referee  in  the 
same  case  -    1  guinea. 
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(iii.)  Where  in  order  to  examine  the  injured  workman  Appndx. 
the  medical  referee  is  compelled  to  travel  to  a 
place  distant  more  than  two  miles  from  his 
residence  or  such  other  centre  as  may  be  pre- 
scribed by  the  Secretary  of  State,  in  addition  to 
the  above  fees — 5s.  for  each  mile  beyond  two, 
and  up  to  ten,  mUes  distant  from  such  residence 
or  centre,  and  thereafter  Is.  for  each  mile  distant 
therefrom. 


Part  III. — Regulations  as  to  References  under  Schedule  I., 
paragraph  (18). 

14.  The  medical  referee  shall,  on  receipt  of  a  reference  Form  D. 
duly  signed  and  sealed,  fix  a  time  and  place  for  the  examina- 
tion of  the  workman,  and  shall  send  notice  accordingly  to 

the  workman. 

15.  Before  giving  the  certificate  required  by  the  reference 
the  medical  referee  shall  make  a  personal  examination  of  the 
workman. 

16.  The  certificate  given  by  the  medical  referee  shall  be  F°mi  & 
according  to  the  form  prescribed  in  the  Schedule  to  these 
regulations. 

17.  The  medical  referee  shall  forward  his  certificate  to 
the  registrar  from  whom  he  received  the  reference. 

18.  The  fee  to  be  paid  to  a  medical  referee  in  respect  of 
a  reference  (to  include  all  the  duties  performed  in  connection 
therewith)  under  this  Part  of  these  regulations  shall  be  one 
guinea. 


Part  IV. — Regulation  as  to  Remuneration  of  Medical  Referee 
for  sitting  as  Assessor  under  Schedule  II.,  paragraph  (5). 

19.  Where  a  medical  referee  attends  on  the  summons  of 
the  judge  for  the  purpose  of  sitting  with  the  judge  as  an 
assessor,  as  provided  for  in  paragraph  (5)  of  the  Second 
Schedule  to  the  Workmen's  Compensation  Act,  1906,  he 
shall  be  entitled  for  such  attendance  (to  include  his 
services  as  assessor)  to  a  fee  of  three  guineas,  and  where  in 
order  so  to  attend  on  the  judge,  he  is  compelled  to  travel 
to  a  place  distant  more  than  two  miles  from  his  residence 
or  such  other  centre  as  may  be  prescribed  by  the  Secretary 
of  State,  he  shall  be  entitled,  in  addition  to  the  above  fee, 
to  5s.  for  each  mile  beyond  two,  and  up  to  ten,  miles  distant 
from  such  residence  or  centre,  and  thereafter  to  Is.  for  each 
mile  distant  therefrom. 
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Appndx. 


Part  V. — Regulations  as  to  References  under  Schedule  II., 
paragraph,  (15). 

Conditions  of  Reference. 

20.  Before  making  any  reference,  the  committee,  arbi- 
trator, or  judge  shall  be  satisfied,  after  hearing  all  medical 
evidence  tendered  by  either  side,  that  such  evidence  is 
either  conflicting  or  insufficient  on  some  matter  which 
seems  material  to  a  question  arising  in  the  arbitration,  and 
that  it  is  desirable  to  obtain  a  report  from  a  medical  referee 
on  such  matter. 


Form  and  Mode  of  Reference. 

21.  Every  reference  shall  be  made  in  writing  and  shall 
state  the  matter  on  which  the  report  of  the  medical  referee  is 
required,  and  the  question  arising  in  the  arbitration  to  which 
such  matter  seems  to  be  material.     Such  reference  shall  be 

FormF.  jn  accordance  with  the  form  prescribed  in  the  schedule  to 
these  regulations,  or  as  near  thereto  as  may  be. 

The  reference  shall  be  accompanied  by  a  general  state- 
ment of  the  medical  evidence  given  on  behalf  of  the  parties ; 
and  if  such  evidence  has  been  given  before  a  committee  or 
an  agreed  arbitrator,  each  medical  witness  shall  sign  the 
statement  of  his  evidence,  and  may  add  any  necessary 
explanation  or  correction. 

22.  On  making  the  reference  to  the  medical  referee,  the 
committee,  arbitrator  or  judge  shall  mate  an  order  in  the 

FormG.  form  prescribed  in  the  schedule,  directing  the  injured 
workman  to  submit  himself  for  examination  by  the  medical 
referee.  Before  making  such  order  they  shall  inquire 
whether  he  is  in  a  fit  condition  to  travel  for  the  purpose 
of  examination,  and  if  satisfied  that  he  is  in  a  fit  condition, 
they  shall  by  the  same  order  direct  him  to  attend  at  such 
time  and  place  as  the  referee  may  fix. 

It  shall  be  the  duty  of  the  injured  workman  to  obey  any 
such  order. 

If  the  committee,  arbitrator  or  judge  is  satisfied  that  the 
workman  is  not  in  a  fit  condition  to  travel,  they  shall  so 
state  in  the  reference. 

23.  The  reference  shall  be  signed,  if  made  by  a  committee, 
by  the  chairman  and  secretary  of  the  committee ;  if  made 
by  an  agreed  arbitrator,  by  the  arbitrator ;  if  made  by  a 
judge  or  an  appointed  arbitrator,  by  the  judge  or  arbitrator, 
or  by  the  registrar  of  the  county  court  in  which  the 
arbitration  is  pending. 

24.  A  committee  or  an  agreed  arbitrator,  making  a 
reference,  shall,  without  naming  a  medical  referee,  address 
the  reference  in  general  terms  to  "  one  of  the  medical 
referees  appointed  by  the  Secretary  of  State  for  the  purposes 
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of  the  "Workmen's  Compensation  Act,   1906,"   and    shall  Appndx. 

forward  it  to  the  registrar  of  the  county  court  of  the  district      

in  which  the  case  arises. 

Duties  of  Registrar. 

25. — (1.)  In  the  case  of  a  reference  by  a  committee  or 
agreed  arbitrator,  the  registrar  on  receiving  the  reference — 

(a.)  Shall  see  that  the  reference  is  in  accordance  with 

these  regulations,  and  if  it  is  not,  shall  return  it 

for  amendment ; 
(6.)  Shall  insert  the  name  of  the  medical  referee  proper 

to  be  appointed ; 
(c.)  Shall,  when  the  reference  is  in  accordance  with  these 

regulations,  countersign  and  seal  it,  and  forward 

it  forthwith  to  the  medical  referee. 

(2.)  In  the  case  of  a  reference  by  a  judge  or  an  appointed 
arbitrator,  the  registrar  of  the  court  in  which  the  arbitra- 
tion is  pending  shall  sign  (or  countersign)  and  seal  it,  and 
forward  it  forthwith  to  the  medical  referee. 

26.  The  registrar  on  receiving  a  report  from  a  medical 
referee  under  Regulation  28,  shall  forthwith  file  a  copy 
at  the  court  and  transmit  the  report  to  the  committee, 
arbitrator  or  judge  by  whom  the  reference  was  made. 

If  the  committee,  arbitrator,  or  judge  shall  direct  that 
the  parties  be  at  liberty  to  inspect  the  report,  the  registrar 
shall  on  receiving  notice  of  such  direction  permit  such 
inspection  to  be,  made  during  office  hours,  and  shall  on  the 
application  and  at  the  cost  of  any  party  furnish  him  with 
a  copy  of  the  report  or  allow  him  to  take  a  copy  thereof. 

Report  of  Medical  Referee. 

27.  The  medical  referee  shall,  on  receipt  of  a  reference  Form  H. 
duly  signed  and  sealed,  appoint  a  time  and  a  place  for  the 
examination  of  the  workman,  and  shall  send  him  notice 
accordingly. 

28.  The  medical  referee  shall  give  his  report  in  writing, 
and  shall  forward  it  to  the  registrar  from  whom  he  received 
the  reference. 

29.  The  committee,  arbitrator  or  judge  may,  by  request 
signed  and  forwarded  in  the  same  manner  as  the  reference, 
remit  the  report  to  the  medical  referee  for  a  further  state- 
ment on  any  matter  not  covered  by  the  original  reference. 


30.  The  following  shall  be  the  scale  of  fees  to  be  paid  to 
the  medical  referees  in  respect  of  references  under  this  part 
of  the  regulations : — 

(i.)  Tor  a  first  reference,  to  include  ex- 
amination of  the  injured  workman  and 
written  report  -  -     2  guineas. 
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Appndx.      (ii.)  For  a  further  statement  under  Regula- 

tion  29  on  any  matter  not  covered  by 

the  original  reference  -     1  guinea. 

(iii.)  For  a  second  or  subsequent  reference  to 
the  same  referee  in  a  further  arbitra- 
tion on  the  same  case,  to  include 
examination,  if  necessary,  and  written 
report  ...  1  guinea. 

(iv.)  Where  in  order  to  examine  the  injured  workman 
the  medical  referee  is  compelled  to  travel  to  a 
place  distant  more  than  two  miles  from  his  resi- 
dence or  such  other  centre  as  may  be  prescribed 
by  the  Secretary  of  State,  in  addition  to  the  above 
fees — 5s.  for  each  mile  beyond  two,  and  up  to  ten, 
miles  distant  from  such  residence  or  centre,  and 
thereafter  Is.  for  each  mile  distant  therefrom. 

H.  J.  Gladstone, 
One  of  His  Majesty's  Principal 
Secretaries  of  State. 

Joseph  A.  Pease, 
J.  H.  Whitley, 
Two  of  the  Lords  Commissioners  of 
His  Majesty's  Treasury. 
June  24th,  1907. 


SCHEDULE. 
Poem  A. 

Notioe  by  Medical  Referee  to  Employer  or  Solicitor  signing  the 
application  on  employer's  behalf  (Schedule  I.  (15 )). 

Workmen's  Compensation  Act,  1906. 

To 

I  hereby  give  you  notice  that  in  accordance  with  the  Reference  made  to 
me  by  the  Registrar  of  the  County  Court  of  holden  at  ,  under 

Schedule  I.,  paragraph  (15),  of  the  above-named  Act,  in  the  case  of 
[name  and  address  of  workman]  I  propose  to  examine  the  said  at 

on  the  day  of  at  o'clock. 

Any  statements  made  or  submitted  to  you  [or,  if  notice  is  addressed  to 
the  solicitor,  by  the  employer],  will  be  considered. 
Dated  this  day  of  ,  19    . 

(Signed) 

Medical  Beferee. 
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Form  B. 

Notioe  by  Medical  Referee  to  Workman  or  Solicitor  signing  the 
application  on  Workman's  behalf  (Schedule.  I  (IS)). 

Workmen's  Compensation  Act,  1906, 
To 

I  hereby  give  you  notioe  that  in  accordance  with  the  Reference  made  to 
me  in  your  case  [or,  if  notice  is  addressed  to  the  solicitor],  in  the  case  of 
[name  and  address  of  workman],  by  the  Registrar  of  the  County 
Court  of  holden  at  under  Schedule  I.,  paragraph  (15),  of  the 

above-named  Act,  I  propose  to  examine  you  [or  the  said  ]  at 

on  the  day  of  at  o'clock. 

And  you  are  required  to  submit  yourself  [or  the  said  is  required  to 

submit  himself]  for  examination  accordingly. 

Any  statements  made  or  submitted  by  you  [or,  if  notice  is  addressed  to 
the  solicitor,  by  the  workman],  will  be  considered. 
Dated  this  day  of  ,  19    . 

(Signed) 

Medical  Referee. 


Form  C. 

Certificate  of  Medical  Referee  as  to  condition  of  Workman  and  fitness 
for  employment,  or  as  to  whether  or  to  what  extent  incapacity  of 
Workman  is  due  to  the  accident  (Schedule  I.  (15)). 

Workmen's  Compensation  Act,  1906. 

In  accordance  with  the  Reference  made  to  me  by  the  Registrar  of  the 
County  Court  of  holden  at  upon  the  application  of 

[names  and  addresses  of  parties]   I  have  on  the  day  of 

examined  the  said  [name  of  workman]  and  I  hereby  certify  as 

follows : — 

1.  The  said  is  [describe  state  of  health] 

and  his  condition  is  such  that  he  is  [state  whether  workman  is  fit 

for  his  ordinary  or  other  work,  specifying   where  necessary   the   kind 
of  work  or  whether  he  is  unfit  for  work  of  amy  kind]. 

2.  The  incapacity  of  the  said  is  [state  whether  or  to  what 
extent  the  incapacity  is  due  to  the  accident]  [or,  in  cases  coming  within 
section  8  of  the  Act,  to  the  disease]. 

Note. — Either  paragraph  1  or  paragraph  2  to  be  filled  up,  or  both  to 
be  filled  up,  according  to  the  terms  of  the  Reference. 
Dated  this  day  of  ,  19    . 

(Signed) 

Medical  Referee. 


Form  D. 
Notice  by  Medical  Referee  to  Workman  (Schedule  I.  (18) ). 

Workmen's  Compensation  Act,  1906. 
To 

I  hereby  give  you  notice  that  in  accordance  with  the  reference  made  to 
me  in  your  case  by  the  Registrar  of  the  County  Court  of  holden 

at  under  Schedule  I.,  paragraph  (18)  of  the  above-named  Act,  I 

propose  to  examine  you  at  on  the  day  of  at  o'clock, 

and  you  are  required  to  submit  yourself  for  examination  accordingly. 
Dated  this  day  of  ,  19    . 

(Signed) 

Medical  Referee. 
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Fobm  E. 
Certificate  of  Medical  Eeferee  (Schedule  I.  (18) ), 
Workmen's  Compensation  Act,  1906. 
In  accordance  with  the  reference  made  to  me  by  the  Eegistrar  of  the 
County  Court  of  holden  at  under  Schedule  I.,  paragraph  (18), 

of  the  above-named  Act,  I  have  on  the  day  of  examined 

of  [name  and  address  of  workman]  and  I  hereby  certify  that 

his  incapacity  is  [or  is  not]  likely  to  be  of  a  permanent  nature. 
Dated  this  day  of  ,  19    ■ 

(Signed) 

Medical  Referee. 


be. 


Poem  F. 

Reference  to  a  Medical  Eeferee  (Schedule  II.  (15)). 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906. 

and 

In  the  matter  of  an  Arbitration  between — 

A.B. 

(Address) 

(Description)  Applicant, 

CD.  and 

(Address) 

(Description)  Respondent. 

1  (a)  We,  a   committee   representative  of  and  his 

workmen,  and  empowered  to  arbitrate  in  the  matter 
arising  under  the  Workmen's  Compensation  Act  be- 
.,  ..       i  tween  A.B.  and  CD. ; 

s      e    J  (6)  I,  ,  an  arbitrator  agreed  upon  by  A.B.  and  CD.  to 

cas^  rnay  \  arbitrate  in  the  matter  arising  between  them  under  the 

Workmen's  Compensation  Act,  1906 ; 

(c)  I,  ,  Judge  of  County  Courts  ; 

(d)  I,  ,  arbitrator  appointed  by  a  Judge  of  County 
Courts, 

having  heard  the  evidence  tendered  by  both  parties,  hereby  certify  that  in 
our  [or  my]  opinion  the  medical  evidence  given  before  us  [or  me]  is 
conflicting  [or  insufficient]  on  a  matter  which  seems  to  us  [or  me]  to  be 
material  to  a  quesion  arising  in  the  above-mentioned  arbitration,  and 
that  it  is  desirable  to  obtain  a  report  from  a  medical  referee  on  such 
matter,  as  follows : 

(a)  On  the  day  of  personal  injury  was  [or  is  alleged  to 

have  been]  caused  to  *  by  accident  arising  out  of  and  in  the  course 

of  his  employment,  under  the  following  circumstances  : —  t 

Or,  in  a  case  of  industrial  disease  to  which  the  Act  applies — 

(a)  On  the  day  of  the  said  *  was  under  section  8  of 
the  above-named  Act,  certified  to  be  disabled  by,  or  suspended  from  his 
usual  employment,  on  account  of  his  having  contracted  a  disease  to 
which  the  said  section  applies,  namely,  J 

(b)  The  matter  on  which  we  are  [or  I  am]  satisfied  that  it  is  desirable 
to  obtain  a  report  is 

(c)  Such  matter  seems  to  be  material  to  the  following  question  arising 
in  the  arbitration,  viz. : 

We  [or  I]  therefore  appoint  §  one  of  the  medical  referees  ap- 

pointed by  the  Secretary  of  State  for  the  purposes  of  the  Workmen's 
Compensation  Act,  1906,  to   examine   the   said  on   the   matter 

specified  above,  and  report  to  us  [or  me]. 

A  statement  of  the  medical  evidence  given  before  us  [or  me]  is  appended. 

We  are  [or  I  am]  satisfied  that  the  said  who  is  now  at  ,  is 

in  a  fit  condition  to  travel  for  the  purpose  of  being  examined,  and  he  has 
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been  directed  to  attend  on  the  referee  for  examination  at  such  time  and 
place  as  shall  be  fixed  by  the  referee ;  or  does  not  appear  to  be  in  a  fit 
condition  to  travel  for  the  purpose  of  being  examined. 
The  referee  is  requested  to  forward  his  report  to — 
The  Begistrar, 

County  Court  Office, 
on  or  before  the  day  of 

Dated  this  day  of 

(Signed)  ** 
or  On  behalf  of  the  Committee 

Chairman}     .  n „,•«„„ 

Secretary  \  °f  Committee. 

Signature  of  Registrar  and 
Seal  of  Court. 
A  previous  reference  was  made  to  a  medical  referee  in  this  case  on 
the  ,  19     ,  and  a  copy  of  the  report  then  given  is  attached. 

*  Insert  name  of  injured  workman. 

f  Here  state  the  facts  of  the  accident  as  ascertained  from  the  evidence. 
£  Name  disease. 

y  The  name  must,  if  the  reference  is  made  by  a  committee  or  agreed  arbitrator,  be  left 
in  blank  to  be  inserted  by  the  Registrar. 
**  For  signature  of  judge  or  arbitrator. 


POBM  G. 

Order  on  injured  Workman  to  submit  himself  for  examination  by 
Medical  Referee. 

(Title  as  m  reference.) 
To  (Address.) 

of  (Description.) 

Take  Notice — 

That  the    Committee   [or  arbitrator,   or  judge]  have  [or  has] 
appointed  one  of  the  medical  referees  under  the  Workmen's  Com- 
pensation Act,  1906,  to  examine  you  for  the  purposes  of  the  above- 
mentioned  arbitration,  and  to  report  to  them  [or  him]. 
You  are  hereby  required  to  submit  yourself  for  examination  by  such 
referee,  *  and  to  attend  for  that  purpose  at  such  time  and  place  as  may 
be  fixed  by  him. 

Dated  this  day  of 

(To  be  signed  in  the  same  manner  as  reference.) 
*  Strike  out  from  "  and  to  attend  "  when  injured,  workman  does  not  appear  to  be  in  a 
fit  condition  to  travel. 


Poem  H. 

Notice  by  Medical  Beferee  to  injured  Workman  (Schedule  II.  (IS)). 

Workmen's  Compensation  Act,  1906. 

To 

I  hereby  give  you  notice  that  I  have  been  appointed  to  examine  and 
report  on  your  case  under  Schedule  II.,  paragraph  (15),  of  the  above- 
named  Act,  and  that  I  propose  to  make  such  examination  at  on 
the            day  of            at            o'clock. 

(Signed) 

Medical  Beferee, 
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FOBM  I. 

Medical  Referee's  Statement  of  Fees  in  respect  of  References  under 
Schedule  I.  (15). 


Names 

of 
Parties. 


Date  on 
which 
Refer- 
ence 
re- 
ceived. 


Regi- 
strar 

from 
whom 

re- 
ceived. 


Date 

and 
place 
or 
Exami- 
nation. 


Co 


Whether 
Certificate 
as  to  condi- 
tion of  work- 
man or  as 
to  cause  of 
incapacity 
or  botb. 


Amount  of  the  Fees 

under  each  of  the 
headings  in  Regula- 
tion 13. 


(i.) 


(ii.) 


('«■) 


Si 

S3 

B  t® 
*>£ 


£s.a. 


£s.d. 


£s.d. 


Endorsement  to 
be  made  on  back 
of  statement. 


Total      ...    £       s.       d. 

I  hereby  certify  that  I  examined  the  above-mentioned 
[name  of  workman]  on   '        ,  at  ,  which  is 

distant       miles  from  my  residence  or  prescribed  centre. 
(Signed) 


Form  J. 

Medical  Referee's  Statement  of  Fees  in  resneot  of  References  under 
Schedule  I.  (18).  " 


Name 

of 
Work- 
man. 


Date  on 

which 

Reference 

received. 


Registrar 

from 

whom 

received. 


Date  of 
exami- 
nation. 


Date  on 
which 

Certificate 
sent  to 

Registrar. 


o  E.5P  B  n 


£s.d. 


Total 


2     a 
fife  J 


£s.  d. 


£    s.    d. 
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Poem  K. 

Medical  Referee's  Statement  of  Fees  for  attendances  as  Assessor  under 
Schedule  II.  (5). 


.n 

Date  on 

which  Summons 

received. 

Registrar  from 

whom  Summons 

received. 

Date  and  Place 
of  Attendance. 

Fees  under 
Regulation  19. 

For 

attendance. 

For  miles 
travelled. 

£     s.      d. 

£     s.     d. 

POBM  L. 

Medical  Referee's  Statement  of  Fees  in  respect  of  References  under 
Schedule  II.  (15). 


© 

s 

Names 

of 
Parties. 

Date  on 
which 
Refer- 
ence 
re- 
ceived. 

Registrar 
from 
whom 

received. 

Date  and 
place  of 
Examina- 
tion. 

Date  on 

which 

Report 

sent. 

Amount  of  Fees  under 

each  of  the  headings  in 

Regulation  30. 

M 

T3  so 

13 

& 

(10 

(ii.) 

cm.) 

(iv.) 

a  to 

1. 

2. 

£ 

£  s.  d. 

£  s.  d. 

£  s.  d. 

fs.fi. 

£  s.  d. 

•^ 

Tuta 

1 

£ 

s. 

d. 

*  I  hereby  certify  that  I  examined  the  above-mentioned  [name 

of  workman]  on      "     ,  at  ,  which  is  distant  miles  from  my 

residence  or  prescribed  centre. 

(Signed) 

*  Endorsement  to  be  made  on  back  of  statement. 


E.L. 


3  i 
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POBM   M. 

Kecord  of  References,  etc.,  to  be  kept  by  Registrar. 

County  Court  Circuit  .    District  .    Name  of  Eegistrar 

For  quarter  ended 


Provision 

in  the  Act 

Date  on 

under 

Whether 

Bate  and 

Number 
of 

Refer- 
ence. 

Work- 

which 

which  Re- 

workman 

number  of 

Reference 

ference  is 

directed  to 

Medical 

previous 

of 

Employ- 
ment. 

forwarded 

made,  and 

attend  on 

Referee 

Reference 

Parties. 

to 
Medical 

if  under 
Sched.  II. 

Medical 
Referee, 

appointed. 

in  same 

case, 

Referee. 

(15).  by 
whom 

made.* 

or  not. 

if  any. 

0) 

(2) 

f3) 

(4) 

(5) 

(6) 

CO 

(.»■) 

*  Here  say  whether  committee,  agreed  arbitrator,  county  court  judge,  or  appointed 
arbitrator. 

Note. — In  cases  where  there  is  no  reference,  but  the  medical  referee 
is  summoned  to  sit  as  assessor,  the  registrar  should  write  a  note  to  that 
effect  across  columns  4,  5,  and  6. 


APPENDIX   P. 


WORKMEN'S  COMPENSATION  ACT,  1906. 

Regulations,  dated  June  21st,  1907,  made  by  the 
Secretary  op  State  and  the  Treasury  as  to 
the  duties  and  fees  of  certifying  and  other 
Surgeons,  and  as  to  references  to,  and  re- 
muneration   AND  EXPENSES  OF,  MEDICAL    REFEREES, 

in  England  and  Wales,  under  Section  8  of   the 
Act. 

I,  the  Right  Honourable  Herbert  John  Gladstone,  one  of 
his  Majesty's  Principal  Secretaries  of  State,  and  We,  the 
Lords  Commissioners  of  his  Majesty's  Treasury  in  pursuance 
of  the  powers  respectively  conferred  on  us  by  the  Work- 
men's Compensation  Act,  1906,  section  8,  sub-sections  (1)  (f) 
(3)  and  (5),  and  section  10,  sub-section  (1),  hereby  make  the 
following  regulations  : — 


1.  In  these  regulations — 

(i.)  "  Act "  meartB  the  Workmen's  Compensation  Act, 
1906, 
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(ii.)  "  Workman "   means  a  workman    as    defined    in  Appndx. 
section  13  of  the  Act.  

(iii.)  "  Certifying  Surgeon  "  means  either  the  certifying 
surgeon  mentioned  in  sub-section  (1)  (*)  of 
section  8  of  the  Act,  or  a  medical  practitioner 
appointed  by  the  Secretary  of  State  under  sub- 
section (5)  of  section  8  to  have  the  powers  and 
duties  of  a  certifying  surgeon  under  the  said 
section. 

(iv.)  "  Appointed  Surgeon "  means  a  surgeon  having 
power,  in  pursuance  of  any  special  rules  or 
regulations  made  under  the  Factory  and  Work- 
shop Act,  1901,  to  suspend  a  workman  from 
employment  in  the  process  or  processes  specified 
in  such  rules  and  regulations. 
(v.)  "  Medical  Eeferee "  means  a  medical  practitioner 
appointed  by  the  Secretary  of  State  to  act  as 
medical  referee  for  the  purposes  of  section  8  of 
the  Act. 

(vi.)  The  words  "  disease  to  which  the  Act  applies " 
mean  a  disease  mentioned  in  the  Third  Schedule 
to  the  Act  or  a  disease  or  injury  (not  being  an 
injury  by  accident)  to  which  the  provisions  of 
section  8  of  the  Act  have  been  extended  by  an 
Order  made  by  the  Secretary  of  State  under  sub- 
section (6)  of  that  section. . 

2.  Where  a  workman  applies  to  a  certifying  surgeon  for 
a  certificate  (hereinafter  called  "  a  certificate  of  disable- 
ment ")  that  he  is  suffering  from  a  disease  to  which  the  Act 
applies,  and  is  thereby  disabled  from  earning  full  wages  at 
tbe  work  at  which  he  was  employed,  the  certifying  surgeon, 
on  payment  of  the  prescribed  fee,  and  after  obtaining  the 
particulars  specified  in  the  Schedule  to  these  regulations  and  Form  :. 
such  further  information,  if  any,  respecting  the  case  as  in 

the  particular  circumstances  he  may  deem  necessary,  shall 
either  proceed  at  once,  if  the  application  is  made  by  the 
workman  in  person,  to  make  a  medical  examination  of  the 
workman,  or  shall  appoint  forthwith  »  time  and  place  for 
making  such  examination,  and  give  notice  thereof  to  the 
workman.  Such  notice,  if  given  in  writing,  shall  follow,  as 
closely  as  may  be,  the  form  prescribed  in  the  Schedule.  p0rm  2. 

3.  After  personally  examining  the  workman,  the  certi- 
fying surgeon  shall  either  give  the  workman  a  certificate  of 
disablement  or  shall  certify  that  he  is  not  satisfied  that  the 
workman  is  entitled  to  such  certificate,  and  shall  in  either 
case  deliver  his  certificate  to  the  workman.  The  certificate 
given  shall  be  in  the  form  prescribed  in  the  Schedule  to  Forma  3 
these  regulations.  and  5- 

4.  Where,  in  pursuance  of  any  special  ruleB  or  regulations 
made  under  the  Factory  and  Workshop  Act,  1901,  the 
certifying  or  appointed  surgeon  after  having  personally 
examined  a  workman,  suspends  him  from  his  usual  employ- 
ment on  account  of  his  having  contracted  any  disease   to 
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Forms  6 
and  8. . 


Appndx.  which  the  Act  applies,  or  where  in  the  case  of  a  workman 
applying  to  be  suspended  on  account  of  his  having  con- 
tracted any  such  disease,  the  surgeon  as  aforesaid,  after 
having  personally  examined  Buch  workman,  refuses  to 
order  his  suspension,  he  shall  on  the  application  either  of 
the  employer  or  of  the  workman,  and  on  payment  of  the 
prescribed  fee,  certify  such  suspension  or  refusal  to  suspend 
in  accordance  with  the  form  prescribed  in  the  Schedule  to 
these  regulations,  and  shall  deliver  such  certificate  to  the 
applicant. 

5.  Where  a  certificate  of  disablement  is  given  or  a  work- 
man is  suspended,  and  the  case  is  one  in  which,  under  the 
provisions  of  sub-section  (2)  of  section  8  of  the  Act  as 
extended  by  any  Order  of  the  Secretary  of  State,  made 
under  sub-section  (6)  of  the  said  section,  the  disease 
contracted  by  the  workman  will  be  deemed,  unless  tha 
employer  proveB,  or  the  certifying  surgeon  certifies,  to  the 
contrary,  to  have  been  due  to  the  nature  of  the  employ- 
ment in  the  process  in  which  at  or  immediately  before  the 
date  of  the  disablement  or  suspension  the  workman  was 
employed,  the  certifying  surgeon,  if  he  is  of  opinion  that 
the  disease  contracted  by  the  workman  was  not  due  to 
the  nature  of  such  employment,  shall  certify  accordingly. 
Such  certificate  shall,  where  possible,  be  given  simul- 
taneously with,  and  included  in,  the  certificate  of  disable- 
ment or  the  certificate  (if  any)  of  suspension,  but  may  also 
be  given  separately  on  application  by  the  employer  and 
on  payment  of  the  prescribed  fee  ;  and  in  either  case  shall 
follow  the  form  prescribed  in  the  Schedule  to  these 
regulations. 

For  the  purposes  of  this  regulation  an  appointed  surgeon 
shall  have  the  same  powers  and  duties  as  a  certifying 
surgeon. 

6.  A  copy  of  any  certificate  given  by  a  certifying  or 
appointed  surgeon  under  the  foregoing  regulations  shall, 
together  with  any  other  documents  relating  to  the  case, 
be  retained  and  kept  by  the  surgeon;  and  copies  of  any 
such  certificate  shall,  on  payment  of  the  prescribed  fee,  be 
supplied  by  the  surgeon  to  the  employer  and  the  workman. 

7.  The  fees  which  the  certifying  and  appointed  surgeons 
shall  be  entitled  to  charge  in  respect  of  duties  performed 
under  section  8  of  the  Act  shall  be  as  follows  : 


See  Forms  4 
and?. 


Fees  payable  by  the  Workman. 
(i.)  For  any  certificate  given  under  regulation  3 — 

(0)  in  cases  where  the  medical  examination  of  the  work- 

man is  made  by  the  surgeon  in  the  performance 
of  his  duties  under  the  Factory  and  Workshop 
Act,  1901,  a  fee  of  Is. ; 

(1)  in  all  other  cases,  a  fee   of  5s.,   and  where  the 

workman     is    unable    to     present    himself   for 
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examination  at  the  residence  of,  or  other  nearer  Appndx. 

place  fixed  by,  the  certifying  surgeon,  for  every      

mile  or  proportion  thereof  which  the  certifying 
surgeon  is  required  to  travel  therefrom  for  the 
purpose  of  examining  the  workman,  an  additional 
fee  of  Is. 
(ii.)  For    any    certificate    of   suspension    or    refusal    to 
suspend,  under  regulation  4,  when  the  medical 
examination  of  the  workman  is  made  in  pursuance 
of  any   special  rules    or    regulations    under    the 
Factory  and  Workshop  Act,  1901,  a  fee  of  Is. 
(iii.)  For  a  copy  of  any  certificate  obtained  under  regula- 
tion 6,  a  fee  of  Is. 

Fees  payable  by  the  Employer. 

(iv.)  For  any  certificate  of  suspension,  or  refusal  to 
suspend,  obtained  by  the  employer  under  regula- 
tion 4,  a  fee  of  Is. 

(v.)  Where  the  employer  applies  under  regulation  5  for  a 
certificate  that  the  disease  contracted  is  not  due 
to  the  nature  of  the  employment,  in  respect  of 
every  such  application  (to  include  the  certificate, 
if  given),  a  fee  of  2s.  6d. 

(vi.)  For  a  copy  of  any  certificate  obtained  under  regula- 
tion 6,  a  fee  of  Is. 

References  to  Medical  Referees. 

8.  Where  an  employer  or  workman  is  aggrieved  by  the 
action  of  a  certifying  or  appointed  surgeon  in  giving  or 
refusing  to  give  a  certificate  of  disablement  or  in  suspending 
or  refusing  to  suspend  a  workman,  he  may — 

(a)  if  he  is  an  employer,  within  seven  days  of  the  receipt 
of  the  notice  of  disablement  or  suspension  required 
to  be  given  under  the  Act,  or,  in  a  case  of  disable- 
ment, if  the  notice  is  not  accompanied  by  the 
certificate  of  the  surgeon,  or  a  copy  thereof,  and 
the  employer  forthwith  requires  the  workman  to 
furnish  him  with  a  copy,  within  seven  days  of  the 
receipt  of  such  copy,  or 
(6)  if  he  is  a  workman,  within  seven  days  of  the  date  on 
which  the    surgeon  has  refused  to  give  him  a 
certificate  of  disablement  or  suspension, 
apply  to  the  registrar  of  the  county  court  for  the  district  in 
which  the  workman  was  employed  at  the  time  of  his  ex- 
amination by  the  surgeon,  for  the  matter  to  be  referred  to  a, 
medical  referee ;  provided  that  it  shall  be  within  the  discre- 
tion of  the  registrar,  on  good  cause  shown,  to  extend  in  any 
case  by  not  more  than  seven  days1  the  period  within  which 
an  application  is  required  to  be  made. 

9. — (a)  Any  application  under  the  foregoing  regulation  Form*  9 
shall  be  made  in  writing  and  shall  state  the  grounds  on  and  10- 
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Appndx.  which  the  reference  is  asked  for,  in  accordance  with  the  form 
— —      prescribed  in  the  Schedule  to  these  regulations,  or  as  near 
thereto  as  may  be. 

(6)  The  application  shall  be  accompanied  by  the  certifi- 
cate or  a  copy  of  the  certificate  obtained  from  the  surgeon 
by  whose  action  the  applicant  is  aggrieved,  and  by  any 
available  report  or  reports  of  any  medical  practitioner  by 
whom  the  workman  has  been  examined ;  and  if  the  appli- 
cant is  an  employer,  by  the  notice  of  disablement  or  suspen- 
sion served  on  him  by  the  workman,,  and  by  an  undertaking 
to  pay  any  reasonable  travelling  expenses  incurred  by  the 
workman  in  attending  for  examination  by  the  medical 
referee. 

(c)  The  applicant  shall  also  file  with  the  registrar  such 
copies  of  the  application  and  other  documents  as  aforesaid 
as  may  be  necessary  for  the  use  of  the  medical  referee  and 
of  the  employer  or  workman,  as  the  case  may  be,  herein- 
after referred  to  as  the  respondent,  who  together  with  the 
applicant  is  directly  interested  in  the  application. 

(d)  In  the  event  of  any  dispute  as  to  the  amount  of  the 
travelling  expenses  payable  to  the  workman  by  the  employer, 
the  matter  may  be  referred  to  the  registrar,  whose  decision 
shall  be  final. 

10.  It  shall  be  the  duty  of  the  registrar  on  receiving  an 
application  to  satisfy  himself  that  it  is  duly  made  in  accord- 
ance with  the  foregoing  regulations,  and  if  it  is  not,  to 
return  it  for  amendment.  If  and  when  the  application  is 
in  accordance  with  the  regulations,  he  shall  refer  the  matter 
forthwith  to  a  medical  referee,  and  shall  forward  to  such 
medical  referee  by  registered  post  one  of  the  copies  of  the 
application  and  the  other  documents  filed  therewith,  with 
FormB  ii.  an  order  of  reference  according  to  the  form  prescribed  in 
the  Schedule. 

Forms  12.  11.  The  registrar  shall  also  make  an  order  directing  the 
workman  to  submit  himself  for  examination  by  the  medical 
referee.  Before  making  such  order  the  registrar  shall  inquire 
whether  the  workman  is  in  a  fit  condition  to  travel  for  the 
purpose  of  examination,  and  if  satisfied  that  he  is  in  a  fit 
condition,  shall  by  the  order  direct  him  to  attend  at  such 
time  and  place  as  the  referee  may  fix,  and  if  satisfied  that 
he  is  not  in  a  fit  condition  to  travel,  shall  so  state  in  the 
order  of  reference ;  and  it  shall  be  the  duty  of  the  workman, 
on  being  served  with  the  order,  to  submit  himself  for 
examination  accordingly. 

12.  The  registrar  shall  deliver  or  send  by  registered  post 
to  both  parties  a  copy  of  the  order  of  reference,  and  shall 
also  send  to  the  respondent  copies  of  the  other  documents 
forwarded  to  the  medical  referee,  and  shall  send  to  the 
workman  a  copy  of  the  order  directing  him  to  submit  him- 
self for  examination. 

13.  In  the  case  of  a  reference  under  these  regulations,  the 
medical  referee  shall  be  one   of,  those  appointed  by  the 
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Secretary  of  State  for  the  comity  court  circuit,  which,  includes  Appndx. 

the  district  in  which  the  case  arises,  and  if  the  circuit  has      

been  sub-divided  and  medical  referees  have  been  appointed 
for  the  sub-divisions,  shall  be  one  appointed  for  the 
sub-division  comprising  the  aforesaid  district.  Provided 
that  if  any  medical  referee  is  or  has  been  specially 
appointed  by  the  Secretary  of  State,  either  for  the  circuit  or 
otherwise,  for  the  purpose  of  deciding  on  any  specified  case 
or  class  of  cases  in  which  a  reference  may  be  made  under 
these  regulations,  the  reference  in  any  such  case  shall  be 
made  to  the  medical  referee  so  appointed.  Provided  also 
that  if  the  surgeon  by  whose  action  the  applicant  is 
aggrieved,  has  been  appointed  a  medical  referee,  the  reference 
shall  not  be  made  to  him,  but  to  such  other  medical  referee 
as  may  be  authorised  to  act. 

14.  The  medical  referee  shall,  on  receipt  of  an  order  of 
reference,  duly  signed,  by  the  registrar  of  a  county  court, 
together  with  copies  of  the  documents  required  to  be  sent 
therewith,  fix  a  time  and  place  for  a  personal  examination 
of  the  workman,  and  shall  send  notice  to  the  employer  and 
workman  accordingly.  It  shall  be  the  duty  of  the  work- 
man, and,  if  the  employer  is  the  applicant,  of  the  employer  Forms  13 
or  a  person  duly  authorised  by  him,  to  attend  at  the  time  and  u- 
and  place  fixed  by  the  medical  referee,  and  in  the  event  of 
failure  on  the  part  of  the  workman  or  employer  or  both  to 
appear  as  required  by  this  regulation,  the  medical  referee 

shall  decide  on  the  matter  referred  to  him  forthwith  upon 
such  information  as  shall  be  available  and  with  or  without 
a  personal  examination.  Provided  that  where  the  absence 
of  the  employer  or  his  representative  or  of  the  workman  is 
shown  to  the  satisfaction  of  the  medical  referee  to  be  un- 
avoidable, or  where  the  medical  referee  considers  it  necessary 
to  apply  for  expert  assistance  as  hereinafter  provided,  it 
shall  be  open  to  him  to  adjourn  the  inquiry  on  the  reference 
and  to  resume  it  at  such  time  and  place  as  he  may  fix,  after 
giving  due  notice  to  all  parties  concerned. 

15.  Except  as  otherwise  provided  by  regulation  14,  the 
medical  referee  shall,  before  deciding  on  the  matter  referred 
to  him,  make  a  personal  examination  of  the  workman,  and 
shall  consider  any  statements  made  or  submitted  by  either 
party. 

16.  The  medical  referee  shall,  in  the  form  prescribed  in  Form  15. 
the  Schedule  to  these  regulations  (subject  to  such  additions 

and  modifications  as  the  circumstances  of  the  case  may 
require)  notify  in  writing  his  decision  to  the  registrar  of  the 
county  court,  to  the  applicant  and  to  the  respondent. 

17.  The  medical  referee  shall  send  to  the  Home  Office  at  Korm  ie. 
the  end  of  each  quarter  a  statement  (accompanied  by  any 
vouchers  necessary),  in  the  form  prescribed  in  the  Schedule 

to  these  regulations,  of  the  fees  due  to  him  for  the  quarter 
under  these  regulations. 
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Appndx.       18.  The  following  fees  and  allowances  are  authorised  to 
he  paid  to  medical  referees  under  these  regulations  : — 

(i.)  For  deciding  the  matter  referred  to  him  in  any  reference 
and  for  all  duties  performed  in  connection  there- 
with 2  guineas. 

(ii.)  Where  in  order  to  examine  the  workman  the  medical 
referee  is  compelled  to  travel  to  a  place  distant 
more  than  two  miles  from  his  residence  or  such 
other  centre  as  may  he  prescribed  by  the  Secretary 
of  State,  in  addition  to  the  above  fee,  5s.  for  each 
mile  beyond  two,  and  up  to  ten,  miles  distant  from 
such  residence  or  centre,  and  thereafter  Is.  for  each 
mile  distant  therefrom. 

(iii.)  In  cases  involving  special  difficulty  the  medical 
referee  may  apply  for  special  expert  assistance, 
which  may  be  granted  by  the  Secretary  of  State  if 
he  thinks  fit,  on  such  terms  as  to  remuneration  or 
otherwise,  as  he  may  with  the  sanction  of  the 
Treasury  determine. 

19.  In  cases  where  a  claim  is  made  under  regulation 
18  (ii.)  in  respect  of  an  examination  of  a  workman,  the 
medical  referee,  in  submitting  his  quarterly  statement  under 
regulation  17,  shall  certify  the  distance  of  the  place  where 
the  examination  was  made  from  his  residence  or  other  pre- 
scribed centre. 

Form  i?.  20.  The  registrar  of  a  county  court  shall  keep  a  record,  in 

the  form  prescribed  in  the  schedule,  of  all  references  made  by 
him  under  these  regulations,  and  shall  send  the  same  to  the 
Secretary  of  State  at  the  end  of  each  quarter. 

21.  These  regulations  shall  come  into  force  on  the  1st  day 
of  July,  1907,  and  shall  apply  to  England  and  Wales. 

H.  J.  Gladstone, 
One  of  his  Majesty's  Principal 
Secretaries  of  State 

Joseph  A.  Pease, 
Cecil  Norton, 
Two  of  the  Lords  Commissioners  of 
his  Majesty's  Treasury. 
21st  June,  1907. 
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schedule. 

(FoBM   1.) 

Particulars  to  be  obtained  by  Certifying  Surgeon  upon  application  by 
Workman  for  Certificate  of  Disablement. 

1.  Name  and  address  of  workman. 

2.  Disease  in  respect  of  which  certificate  is  applied  for. 

3.  Symptoms  complained  of. 

4.  Employment  to  the  nature  of  which  disease  is  attributed. 

5.  Name  and  place  of  business  of  employer  who  last  employed 
workman  in  such  employment. 

6.  [Where  application  is  not  made  by  workman  in  person} 
whether  workman  is  able  to  travel  for  purposes  of  examination. 


(Fokm  2.) 

Notice  to  Workman  of  time  and  place  appointed  for  bis  Examination  by 

Surgeon. 

Workmen's  Compensation  Act,  1906. 

I  hereby  give  you  notice,  with  reference  to  your  application  for  a 
certificate  of  disablement  under  section  8,  sub-section  (1),  of  the  above- 
named  Act,  that  I  propose  to  examine  you  at  on  the  day  of 
at            o'clock,  and  that  you  are  required  to  submit  yourself  for 
examination  accordingly. 


To  [the  Workman]. 


(Signed) 


(Form  3.) 
Certificate  of  Disablement. 

Workmen's  Compensation  Act,  1906. 

I,  [strike  out  portion  of  description  inapplicable]  as  certifying  surgeon 
appointed  under  the  Factory  and  Workshop  Act,  1901,  for  the  district 
of  (or  as  a  medical  practitioner  appointed  by  the  Secretary  of 

State  to  have  the  powers  and  duties  of  a  certifying  surgeon  for  the 
purposes  of  section  8  of  the  Act),  hereby  certify  that  having  personally 
examined  [name  of  workman]  on  the  day  of  I  am  satisfied 

that  [he  or  she]  is  suffering  from  [name  disease  according  to  the  terms 
m  which  it  is  described  in  the  third  schedule  to  the  Act  or  Order  of  the 
Secretary  of  State  adding  it  to  the  schedule]  being  one  of  the  diseases  to 
which  the  Workmen's  Compensation  Act  applies,  and  is  thereby  dis- 
abled from  earning  full  wages  at  the  work  at  which  [he  or  she]  has 
been  employed ;  and  I  [if  the  surgeon  is  unable  to  certify  u,  date  on 
which  the  disablement  commenced,  he  should  strike  out  this  part  of  the 
certificate.  In  that  case  the  disablement  will  be  deemed  to  have  com- 
menced on  the  date  on  which  this  certificate  is  given.  See  section  8  (4) 
of  the  Act]  certify  that  the  disablement  commenced  on  the  day 

of 

1.  Full  name  and  address  of  workman. 

2.  Process  in  which  workman  states  he  was  employed  at  or 
immediately  before  the  date  of  disablement. 

3.  Name  and  place  of  business  of  employer  stated  by  workman 
to  have  last  employed  him  in  process  above-mentioned. 

4.  Leading  symptoms  of  disease. 
Dated  this  day  of 

(Signed) 
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(FOBM  4.) 

Certificate  (supplementary  to  a  Certificate  of  Disablement)  to  be  given  by 
Certifying  Surgeon  in  circumstanoes  mentioned  in  Regulation  5. 

1.  When  the  certificate  is  included  m  the  certificate  of  disablement,  it 
should  rim  as  follows  : — 

But  whereas  the  said  workman  appears  to  have  been  employed  at  or 
immediately  before  the  date  of  disablement  in  [name  process']  being  a 
process  [mentioned  in  or  added  by  an  Order  of  the  Secretary  of  State 
to]  the  second  column  of  the  third  schedule  to  the  Act,  and  the  disease 
contracted  by  him,  viz.  [name  disease']  is  a  disease  which  [in  the  first 
column  of  that  schedule  or  under  the  provisions  of  the  said  Order]  is 
set  opposite  the  above-mentioned  process,  I  hereby  certify  that  in  my 
opinion  the  said  disease  is  not  due  to  the  nature  of  such  employment. 
Dated  this  day  of 

(Signed) 


2.  When  the  certificate  is  given  separately  on  a  subsequent  application 
of  the  employer,  it  should  be  in  the  following  form : — 

Workmen's  Compensation  Act,  1906. 

Whereas  I,  [strike  out  portion  of  description  inapplicable]  the  certify- 
ing surgeon  appointed  under  the  Factory  and  Workshop  Act,  1901,  for 
the  district  of  {or  as  a  medical  practitioner  appointed  by  the 

Secretary  of  State  to  have  the  powers  and  duties  of  a  certifying  surgeon, 
for  the  purposes  of  section  8  of  the  above-named  Act),  on  the 
day  of  certified  that  [name  of  workman]  was  suffering  from  [name 

disease]  being  a  disease  to  which  the  Workmen's  Compensation  Act 
applies  and  was  thereby  disabled  from  earning  full  wages  at  the  work 
at  which  he  was  employed ;  and  whereas  the  said  [name  of  workman] 
appears  to  have  been  employed  at  or  immediately  before  the  date  of 
disablement  in  [name  process]  being  a  process  [mentioned  in  or  added 
by  an  Order  of  the  Secretary  of  State  to]  the  second  column  of  the 
third  schedule  to  the  Act,  and  the  disease  above-named  is  a  disease 
which  [in  the  first  column  of  that  schedule  or  under  the  provisions  of 
the  said  Order]  is  set  opposite  the  above-mentioned  process,  I  hereby 
certify  that,  in  my  opinion,  the  said  disease  was  not  due  to  the  nature 
of  such  employment. 

Dated  this  day  of 

(Signed) 


(Form  5.) 

Certificate  of  Certifying  Surgeon  refusing  to  give  Certificate  of 
Disablement. 

Workmen's  Compensation  Act,  1906. 
I,  [strike  out  portion  of  description  inapplicable]  as  certifying  surgeon 
appointed  under  the  Factory  and  Workshop  Act,  1901,  for  the  district 
of  (or  as  a  medical  practitioner  appointed  by  the  Secretary  of 

State  to  have  the  powers  and  duties  of  a  certifying  surgeon  for  the 
purposes  of  section  8  of  the  above  Act),  hereby  certify  that  having  per- 
sonally examined  [name  workman],  who  has  applied  for  a  Certificate  of 
Disablement  in  respect  of  [describe  disease],  being  a  disease  to  which 
the  Workmen's  Compensation  Act  applies,  I  am  not  satisfied  that  [he 
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or  she]  is  suffering  from  the  said  disease  so  as  to  be  disabled  from  earn- 
ing full  wages  at  the  work  at  which  [he  or  she]  has  been  employed. 

1.  Pull  name  and  address  of  workman. 

2.  Employment  to  nature  of  which  disease  complained  of  was 
attributed. 

3.  Name  and  place  of  business  of  employer  stated  by  workman 
to  have  last  employed  him  in  such  employment. 

Dated  this  day  of 

(Signed) 

(Poem  6.) 
Certificate  of  Suspension  by  Certifying  or  Appointed  Surgeon. 

Workmen's  Compensation  Act,  1906. 
I,  the  [certifying  or  appointed]  surgeon  for  {name  works  at  which 
workman  is  employed]  hereby  certify  that  after  personally  examining 
[name  workman],  I  have  on  the  day  of  in  pursuance  of  the 

[  name  the  special  rules  or  regulations  governing  the  employment]  made 
under  the  Factory  and  Workshop  Act,  1901,  suspended  the  said  [name 
workman]  from  [his  or  her]  usual  employment  on  account  of  [his  or 
her]  having  contracted  [describe  disease]  being  a  disease  to  which  the 
Workmen's  Compensation  Act  applies. 

1.  Pull  name  and  address  of  workman. 

2.  Employment  from  which  workman  is  suspended. 

3.  Name  and  place  of  business  of  employer. 

4.  Leading  symptoms  of  disease. 

Dated  this  day  of 

(Signed) 


(Fobm  7.) 
Certificate  to  be  given  by  Surgeon  in  cases  of  suspension  in 
circumstances  mentioned  in  Regulation  5. 
1.  When  the  certificate  is  included  in  a  certificate  of  suspension,  it 
should  run  as  follows : — 

But  whereas  the  said  workman  appears  to  have  been  employed  at  or 
immediately  before  the  date  of  suspension  in  [name  process]  being  a 
process  [mentioned  in  or  added  by  an  Order  of  the  Secretary  of  State 
to]  the  second  column  of  the  third  schedule  to  the  Act,  and  the  disease 
contracted  by  him,  viz.,-  [name  disease]  is  a  disease  which  [in  the  first 
column  of  that  Schedule  or  under  the  provisions  of  the  said  Order]  is 
set  opposite  the  above-mentioned  process,  I  hereby  certify  that  in  my 
opinion  the  said  disease  is  not  due  to  the  nature  of  such  employment. 
Dated  this  day  of 

(Signed) 


2.  When  the  certificate  is  given  separately  on  an  application  by  the 
employer,  it  should  be  in  the  following  form : — 

Workmen's  Compensation  Act,  1906. 

Whereas  I,  the  [certifying  or  appointed]  surgeon  for  [name  works  at 
which  workman  was  employed]  on  the  day  of  in  pursuance 

of  the  [name  special  rules  or  regulations  governing  the  employment]  made 
under  the  Factory  and  Workshop  Act,  1901,  suspended  [name  of  work- 
man] from  [his  or  her]  usual  employment  on  account  of  [his  or  her] 
having  contracted  [describe  disease]  being  a  disease  to  which  the  Work- 
men's Compensation  Act  applies,  and  whereas  the  said  [name  of  work- 
man] appears  to  have  been  employed  at  or  immediately  before  the  date 
of  suspension  in  [name  process]  being  a  process  [mentioned  in  or  added 
by  an  Order  of  the  Secretary  of  State  to]  the  second  column  of  the  third 
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schedule  to  the  Act,  and  the  disease  above-named  is  a  disease  which 
[in  the  first  column  of  that  schedule  or  under  the  provisions  of  the 
said  Order]  is  set  opposite  the  above-mentioned  process,  I  hereby  certify 
that  in  my  opinion  the  said  disease  was  not  due  to  the  nature  of  such 
employment. 
Dated  this  day  of 

(Signed) 


(Poem  8.) 

Certificate  by  Certifying  or  Appointed  Surgeon  of  Refusal  to  suspend. 

Workmen's  Compensation  Act,  1906. 

I,  the  [certifying  or  appointed]  surgeon  for  [name  works  at  which 
workman  is  employed]  hereby  certify  that  [name  workman]  having 
applied  to  me  to  be  suspended  from  his  usual  employment  in  pursuance 
of  [name  the  code  of  special  rules  or  regulations  governing  the  emvloy- 
ment]  made  under  the  Factory  and  Workshop  Act,  1901,  on  account  of 
[his  or  her]  having  contracted  [describe  disease]  being  a  disease  to 
which  the  Workmen's  Compensation  Act  applies,  I  have  after  personally 
examining  the  said  [name  workman]  refused  to  suspend  [him  or  her]. 

1.  Pull  name  and  address  of  workman. 

2.  Name  and  place  of  business  of  employer. 

3.  Grounds  for  refusal  to  suspend. 
Dated  this  day  of 

(Signed) 


Poem  9. 
Application  by  Employer  for  Reference  to  Medical  Referee. 
In  the  County  Court  of  holden  at 

In  the  matter  of  the  Workmen's  Compensation  Act,  1906, 

and 
In  the  matter  of  a  Certificate   of   Disablement  [or  Suspension] 
granted  in  the  case  of  [name  and  address  of  workman]  in 

pursuance  of  the  provisions  of  section  8  of  the  above-mentioned 
Act  and  the  Regulations  made  thereunder  by  the  Secretary  of 
State. 
Application  for  a  reference  in   the  above-mentioned  matter  to  a 
medical  referee,  pursuant  to  section  8,  sub-section  (1)  (f),  of  the  Act 
and  to  the  above-mentioned  regulations,  is  hereby  made  on  behalf  of 
[name  and  place  of  business  of  applicant]  who  states : — 

1.  That  on  the  day  of  Notice  of  Disablement  [or  Suspen- 
sion] was  given  to  the  applicant  by  the  above-mentioned  under 
the  provisions  of  the  said  Act. 

2.  That  the  said  notice  was  consequent  on  a  Certificate  of  Disable- 
ment given  [or  order  of  suspension  made],  on  the  day  of  , 
in  pursuance  of  the  said  Act  and  Regulations,  by  Mr.            residing  at 

[full  address],  the  certifying  surgeon  under  the  Pactory  and 
Workshop  Act,  1901,  for  the  district  of  [or  a  medical  practitioner 

appointed  by  the  Secretary  of  State  to  have  the  powers  and  duties  of  a 
certifying  surgeon  under  section  8  of  the  said  Act,  [or  a  surgeon 
appointed  in  pursuance  of  [describe  special  rules  or  regulations 

under  the  Factory  Act]  at  [name  of  factory  or  other  place  of 

employment]  ]. 

3.  That  the  applicant  is  aggrieved  by  the  action  of  the  above-men- 
tioned Mr.  in  giving  the  said  certificate  [or  in  making  the  said 
order  of  suspension]  and  claims  that  the  said  had  not  contracted 
the  disease  in  respect  of  which  the  said  certificate  was  given  [or  in 
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respect  of  which  the  said  offer  was  made]  [or  in  the  case  of  a  Certificate 
of  Disablement,  was  not  suffering  from  the  disease  therein  specified  so  as 
to  be  disabled  from  earning  full  wages  at  the  work  at  which  he  was 
employed],  in  support  of  which  claim  he  mentions  the  following  cir- 
cumstances [state  grounds  for  claim,  e.g.,  report  of  any  doctor  employed 
by  applicant]. 

And  applicant  hereby  undertakes,  if  the  matter  is  referred  to  a  medical 
referee,  to  repay  to  the  said  [workman]  any  reasonable  travelling 

expenses  he  may  incur  in  attending  for  examination  by  such  referee. 

Two  copies  of  this  application  are  annexed  hereto,  together  with  a 
copy  of  the  notice  and  certificate  of  disablement  [or  suspension].     (The 
above-mentioned  report  of  the  medical  practitioner  employed  by  me, 
and  two  copies  thereof,  are  also  annexed.) 
Dated  this  day  of 

(Signed) 

To  the  Begistrar. 


Poem  10. 

Application  by  Workman  for  Reference  to  Medical  Referee. 

In  the  County  Court  of  holden  at 

In  the  Workmen's  Compensation  Act,  1906, 

and 
In  the  matter  of  a  Refusal  of  a  certifying  [or  appointed]  Surgeon 
to  give  a  Certificate  of  Disablement  to  [or  to  suspend]  [name 

and  address  of  applicant]  in  pursuance  of   the  provisions   of 
section  8  of  the  above-mentioned  Act  and  the  Regulations  made 
thereunder  by  the  Secretary  of  State. 
Application  for  a  reference  in   the  above-mentioned  matter  to   a 
medical  referee,  pursuant  to  section  8,  sub-section  (1)  (f ),  of  the  said 
Act  and  to  the  above-mentioned  Regulations,  is  hereby  made  on  behalf 
of  the  said  who  states  : — 

1.  That  on  the  day  of  applicant  applied  to  Mr.  residing 
at  [full  address]  the  certifying  surgeon  under  the  Factory  and 
Workshop  Act,  1901,  for  the  district  of  [or  a  medical  practitioner 
appointed  by  the  Secretary  of  State  to  have  the  powers  and  duties  of 
a  certifying  surgeon  for  the  purposes  of  section  8  of  the  said  Act,  or  a 
surgeon  appointed  in  pursuance  of  [describe  special  rules  or  regu- 
lations under  Factory  Act]  at  [name  of  factory  or  other  place  of 
employment]  ],  for  a  certificate  of  disablement  [or  to  be  suspended]  in 
respect  of  a  disease  to  which  the  provisions  of  section  8  of  the 
Workmen's  Compensation  Act  apply. 

2.  That  the  said  Mr.  refused  to  give  the  applicant  a  certificate 
of  disablement  [or  to  suspend  the  applicant]  and  certified  to  such  refusal 
by  a  certificate  dated  the  day  of  ,  which  is  annexed  to  this 

■  application. 

3.  That  the  applicant  is  aggrieved  by  the  action  of  the  said  Mr. 

in  refusing  to  give  him  a  certificate  of  disablement  [or  to  suspend  him] 
and  claims  that  he  was  suffering  from  the  said  disease,  and  was  thereby 
disabled  from  earning  full  wages  at  the  work  at  which  he  was  employed 
[or,  in  the  case  of  a  refusal  to  suspend,  that  he  had  contracted  the  said 
disease  and  was  thereby  entitled,  in  accordance  with  the  special  rules 
[or  regulations]  made  under  the  Factory  and  Workshop  Act,  1901,  for 
the  process,  in  which  he  was  employed  to  be  suspended]  in  support  of 
which  claim  he  mentions  the  following  circumstances  [state  grounds  of 
claim,  e.g.,  report,  if  any,  of  doctor  employed  by  applicant]. 
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i.  That  the  employer  on  whom  the  applicant,  if  the  matter  is  referred 
to  a  medical  referee  and  decided  in  favour  of  the  applicant,  would  serve 
the  statutory  notice  of  disablement  [or  suspension]  is  [name  and 

place  of  business  of  employer]. 

Two  copies  of  this  application  and  the  certificate  of  the  surgeon 
(together  with  the  above-mentioned  report  of  the  medical  practitioner 
employed  by  applicant  and  two  copies  thereof)  are  annexed  hereto. 
Dated  this  day  of 

(Signed) 

Applicant. 
To  the  Registrar. 


Fobm  11. 
Order  of  Reference  to  Medical  Referee. 

In  the  County  Court  of  holden  at 

[Heading  as  m  application.] 

On  the  application  of  (a  copy  of  which  is  hereto  annexed),  I 

hereby  appoint  Mr.  of  ,  one  of  the  medical  referees  appointed 

by  the  Secretary  of  State  for  the  purposes  of  the  Workmen's  Compen- 
sation Act,  1906,  to  decide  on  the  matter  arising  on  the  said  application. 

Copies  of  the  notice  and  certificate  of  disablement  [or  suspension] 
(and  of  a  report  of  a  medical  practitioner  by  whom  the  workman  referred 
to  in  the  application  has  been  examined),  are  hereto  annexed. 

Or,  if  the  workman  is  the  applicant, 

A  copy  of  the  certificate  of  the  surgeon  referred  to  in  the  application 
(together  with  a  copy  of  a  report  of  a  medical  practitioner  by  whom 
applicant  has  been  examined),  is  hereto  annexed. 

The  said  ,  who  is  now  at  ,  has  been  directed 

to  submit  himself  for  examination  by  the  referee. 

I  am  satisfied  that  the  said  is  in  a  fit  condition  to  travel 

for  the  purpose  of  being  examined,  and  he  has  been  directed  to  attend 
on  the  referee  for  examination  at  such  time  and  place  as  may  be  fixed 
by  the  referee. 

[Or  the  said  does  not  appear  to  be  in  a  fit  condition  to 

travel  for  the  purpose  of  being  examined.] 

Dated  this  day  of 

Registrar. 

Poem  12. 

Order  on  Workman  to  submit  himself  for  Examination  by  Medical 
Referee. 

In  the  County  Court  of  holden  at 

[Beading  as  in  Application.'] 
To  A.B.  ,  of  [address  and  description]. 

Take  Notice,  that  I  have  appointed  Mr.  ,  of  ,  one  of 

the  medical  referees  appointed  by  the  Secretary  of  State  for  the  pur- 
poses of  the  Workmen's  Compensation  Act,  1906,  to  decide  on  the 
matter  arising  on  the  above  application. 

You  are  hereby  required  to  submit  yourself  for  examination  by  the 
referee  [add,  where  workman  is  in  a  fit  condition  to  travel,- ami  to  attend 
for  that  purpose  at  such  time  and  place  as  may  be  fixed  by  him]. 
Dated  this  day  of 

Registrar. 
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Poem  13. 

Notice  by  Medical  Referee  to  Workman. 

Workmen's  Compensation  Act,  1906. 

I  hereby  give  you  notice  that  I  have  received  from  the  Registrar  of  the 
county  court  at  ,  an  order  of  reference  appointing  me  to  decide 

on  your  appeal  against  the  action  of  Mr.  [name  of  surgeon]  in 

refusing  to  give  you  a  certificate  of  disablement  [or  to  suspend  you]. 

Or,  if  the  employer  is  the  appellant, 
on  the  appeal  made  by  [name  of  employer]  against  the  action  of 

Mr.  [name  of  surgeon]  in  giving  you  a  certificate  of  disablement 

[or  in  suspending  you]  ; 

And  that  you  are  required  to  attend  [or,  if  the  workman  has  been 
ascertained  not  to  be  in  a  fit  condition  to  travel,  to  submit  yourself]  for 
examination  at  on  the  day  of  at  o'clock. 

Any  statement  made  or  submitted  by  you  shall  be  considered. 
(Signed) 

Medical  Referee. 

To 


Fokm  14. 
Notice  by  Medical  Referee  to  Employer. 

Workmen's  Compensation  Act,  1906. 

I  hereby  give  you  notice  that  I  have  received  from  the  registrar  of 
the  county  court  at  ,  an  order  of  reference  appointing  me  to 

decide  on  your  appeal  against  the  action  of  Mr.  [name  of  surgeon] 

in  giving  a  certificate  of  disablement  to  [or  in  suspending]  [name 

of  workman]. 

Or,  if  the  workman  is  the  appellant, 
on  the  appeal  made  by  [name  of  workman]  against  the  action  of 

Mr.  [name  of  surgeon]  in  refusing  to  give  him  a  certificate  of 

disablement  [or  to  suspend  him]  ; 

And  that  I  propose  to  examine  [name  of  workman]  at  on 

the  day  of  at  o'clock. 

Any  statement  made  or  submitted  by  you  shall  be  considered. 
Add,  if  the  employer  is  the  appellant, 

You,  or  some  person  duly  authorised  by  you,  are  hereby  required  to 
attend  at  the  above  time  and  place. 

Dated  this  day  of 

(Signed) 

Medical  Beferee." 

To 


Form  15. 
Decision  of  Medical  Referee. 

[Heading  as  in  Application.] 

I  hereby  give  you  notice  that  having  duly  inquired  into  the  above- 
mentioned  matter  in  accordance  with  the  regulations  of  the  Secretary 
of  State,  I  decide  as  follows : 

I  dismiss  [or  allow]  the  appeal  of  [name  of  employer]  against 
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the  certificate  of  disablement  given  to  [name  of  workman]  on 

the  day  of  , 

or 
I  dismiss  {or  allow)  the  appeal  of  [name  of  employer]  against 

the  suspension  of  [name  of  workman]  on  the  day  of 

or 
I  dismiss  the  appeal  of  [name  of  workman]  against  the  refusal 

of  Mr.  [name  of  surgeon]  to  give  him  a  certificate  of  disablement 

in  respect  of  [name  of  disease]. 

or 
I  allow  the  appeal  of  [name  of  workman]  against  the  refusal  of 

Mr.  [name  of  surgeon]  to  give  him  a  certificate  of  disablement  in 

respect  of  [name  of  disease],  and  I  fix  the  day  of  as  the 

date  on  which  the  disablement  commenced, 

or 
I  dismiss  (or  allow)  the  appeal  of  [name  of  workman]  against 

the  refusal  of  Mr.  [name  of  surgeon]  to  i  suspend  him  on  the 


day  of 
Dated  this 


day  of 


(Signed) 


To  [the  registrar], 
and  to  [  the  employer], 
and  to  [the  workman]. 


Medical  Referee. 


Fobm  16. 

Medical  Referee's  Statement  of  Fees  in  respect  of  References  under 
Section  8  of  the  Workmen's  Compensation  Act,  1906. 


8 

Names 

of 
Parties. 

Date  on 
which 
Refer- 
ence 
re- 
ceived. 

Registrar 

from 

whom 

received. 

Date  and 
Place  of 
Exam- 
ination. 

Date  and 
Terms  of  Deci- 
sion. 

Amount  of  Fees  under 
each  of  the  headings  in 

Regulation  18. 

'A 

00 

(ii.) 

(Hi) 

i. 
2. 

£ 

£s.  d. 

£s.  d. 

£  s.d. 

final     .. 

£        s 

d. 

I  hereby  certify  that  I  examined  the  workman  on  ,  at 

which  is  distant         miles  from  my  residence  or  prescribed  centre. 

(Signed) 

Medical  Referee. 


Post  Office  Medical  Officers. 
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Poem  17. 

Record  of  References  to  be  kept  by  Registrar. 

For  quarter  ended. 


Number 

of 
Refer- 
ence. 


Names 

of 
Parties. 


Action  of 
Surgeon 
by  which 
applicant 

is 
aggrieved. 


Name 

of 
Sur- 
geon. 


Nature 

of 
Disease. 


Date  on 

which 

reference 

made. 


Whether 
workman 
directed  to 
attend  on 
Medical 
Referee 
or  not. 


Name 

of 
Medical 
Referee. 


Regulation,  dated  December  2,  1908,  made  by  the  Secretary 
of  State  as  to  the  fees  of  Post  Office  Medical  Officers 
when  acting  in  substitution  for  certifying  surgeons  under 
section  8  of  the  act  in  cases  of  telegraphists'  cramp  in 
England  and  Wales. 

Whereas  in  pursuance  of  powers  contained  in  sections  8  and  10  of 
the  Workmen's  Compensation  Act,  1906,  certain  Regulations,  dated 
21st  June,  1907,  were  made  by  me,  being  one  of  His  Majesty's 
Principal  Secretaries  of  State,  and  the  Lords  Commissioners  of  His 
Majesty's  Treasury. 

Now,  I,  in  pursuance  of  the  powers  conferred  on  me  by  section  8, 
sub-section  3,  of  the  said  Act,  hereby  make  the  following  additional 
Regulation : — 

Where,  in  accordance  with  the  provisions  of  the  Order  made  by  me 
this  day  under  sub-section  6  of  the  said  section,  a  Post  Office  Medical 
Officer  gives  a  certificate  under  No.  3  of  the  Regulations  aforesaid  to 
a  workman  employed  by  the  Postmaster-General,  he  shall  be  entitled 
for  such  certificate  to  the  same  fee  as  is  prescribed  for  a  Certifying 
Surgeon  under  No.  7  (i)  (a)  of  the  said  Regulations. 

B.  J.  Gladstone, 
One  of  His  Majesty's  Principal 
Secretaries  of  State. 
Whitehall, 

2nd  December,  1908. 


E.L. 


3    K 
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APPENDIX   Q. 

WOKKMEN'S  COMPENSATION  ACT,   1906. 

Industrial  Diseases. 

Order  of  the  Secretary  op  State,  dated  Mat  22nd,  1907,  extend- 
ing   THE    PROVISIONS    OF    THE    WORKMEN'S    COMPENSATION    ACT, 

1906,  to  certain  industrial  diseases,  as  amended  by  order 
of  2nd  December,  1908. 

Whereas,  by  section  8  of  the  Workmen's  Compensation  Act,  1906, 
the  provisions  of  that  Act  are  applied,  in  certain  cases  and  subject  to 
certain  modifications,  to  workmen  disabled  by,  or  suspended  from 
their  usual  employment  on  account  of  their  having  contracted,  a 
disease  mentioned  in  the  Third  Schedule  to  the  Act ; 

And  whereas  it  is  enacted  by  sub-section  (2)  of  the  said  section 
that  if  the  workman  at  or  immediately  before  the  date  of  his  dis- 
ablement or  suspension  was  employed  in  a  process  mentioned  in  the 
second  column  of  the  Third  Schedule  to  the  Act,  and  the  disease 
contracted  is  the  disease  in  the  first  column  of  that  Schedule  set 
opposite  the  description  of  the  process,  then  the  disease  shall  be 
deemed,  except  as  otherwise  provided  in  the  sub- section,  to  have  been 
due  to  the  nature  of  that  employment  unless  the  employer  proves  the 
contrary ; 

And  whereas  sub-section  (6)  of  the  same  section  empowers  the 
Secretary  of  State  to  make  Orders  for  extending  the  provisions  of 
that  section  to  other  diseases  and  other  processes,  and  to  injuries  due 
to  the  nature  of  any  employment  specified  in  the  Order  not  being 
injuries  by  accident,  either  without  modification  or  subject  to  such 
modifications  as  may  be  contained  in  the  Order ; 

Now  I,  the  Eight  Honourable  Herbert  John  Gladstone,  one  of 
his  Majesty's  Principal  Secretaries  of  State,  by  this  Order  made 
under  sub-section  (6)  of  the  said  section,  do  hereby  direct  that  the 
provisions  of  section  8  of  the  Workmen's  Compensation  Act,  1906, 
shall  extend  and  apply  to  the  diseases,  injuries,  and  processes,  specified 
in  the  first  and  second  columns  of  the  Schedule  annexed  to  this  Order, 
as  if  the  said  diseases  and  injuries  were  included  in  the  first  column 
of  the  Third  Schedule  to  the  Act  and  as  if  the  said  processes  were  set 
opposite  in  the  second  column  of  that  Schedule  to  the  diseases  or 
injuries  to  which  they  are  set  opposite  in  the  second  column  of  the 
Schedule  annexed  hereto. 

H.  J.  Gladstone, 
One  of  his  Majesty's  Principal 

Secretaries  of  State. 
Whitehall, 

May  22nd,  1907. 


Schedule  of  Diseases, 
schedule 
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Description  of  Disease  or  Injury. 


1.  Poisoning  by  nitro-  and 
amido-derivatives  of  ben- 
zene (dinitrobenzol,  anilin, 
and  others),  or  its  sequelae. 

2.  Poisoning  by  carbon  bi- 
sulphide or  its  sequelae. 

3.  Poisoning  by  nitrous  fumes 
or  its  sequelae. 

i.  Poisoning  by  nickel  car- 
bonyl  or  its  sequelae. 

5.  Arsenic  poisoning  or  its 
sequelae. 

6.  Lead  poisoning  or  its  se- 
quelae. 

7.  Poisoning  by  Gonioma 
Kamassi  (African  boxwood) 
or  its  sequelae. 

8.  Chrome  ulceration  or  its 
sequelae. 


9.  Eczematous  ulceration  of 
the  skin  produced  by  dust  or 
caustic  or  corrosive  liquids, 
or  ulceration  of  the  mucous 
membrane  of  the  nose  or 
mouth  produced  by  dust. 

10.  Epitheliomatous  cancer  or 
ulceration  of  the  skin  or  of 
the  corneal  surface  of  the 
eye,  due  to  pitch,  tar,  or 
tarry  compounds. 

11.  Scrotal  epithelioma 
(chimney-sweeps'  cancer). 

12.  Nystagmus. 

13.  Glanders. 


14.  Compressed  air  illness  or 
its  sequelae. 

15.  Subcutaneous  cellulitis  of 
the  hand  (beat  hand). 

16.  Subcutaneous  cellulitis 
over  the  patella  (miners' 
beat  knee). 

17.  Acute  bursitis  over  the 
elbow  (miners'  beat  elbow). 

18.  Inflammation  of  the  syno- 
vial lining  of  the  wrist-joint 
and  tendon  sheaths. 


Description  of  Process. 


Any  process  involving  the  use 
of  a  nitro-  or  amido-deriva- 
tive  of  benzene  or  its  pre- 
parations or  compounds. 

Any  process  involving  the  use 
of  carbon  bisulphide  or  its 
preparations  or  compounds. 

Any  process  in  which  nitrous 
fumes  are  evolved. 

Any  process  in  which  nickel 
carbonyl  gas  is  evolved. 

Handling  of  arsenic  or  its  pre- 
parations or  compounds. 

Handling  of  lead  or  its  pre- 
parations or  compounds. 

Any  process  in  the  manu- 
facture of  articles  from 
Gonioma  Kamassi  (African 
boxwood). 

Any  process  involving  the  use 
of  chromic  acid  or  bi-chro- 
mate  of  ammonium,  potas- 
sium, or  sodium,  or  their 
preparations. 

[Repealed ;  but  re-enacted  in 
slightly  altered  form.  See 
Order  dated  December  2nd, 
1908,  infra.} 


Handling  or  use  of  pitch,  tar, 
or  tarry  compounds. 


Chimney-sweeping. 

Mining. 

Care  of  any  equine  animal 
suffering  from  glanders ; 
handling  the  carcase  of 
such  animal. 

Any  process  carried  on  in  com- 
pressed air. 

Mining. 

Mining. 


Mining. 
Mining. 
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Order  of  the  Secretary  of  State,  Dated  December  2,  1908, 
extending  the  provisions  of  the  workmen's  compensation 
Act,  1906,  to  certain  Industrial  Diseases,  and  amending 
the  previous  Order  of  Mat  22nd,  1907. 

In  pursuance  of  the  power  conferred  on  me  by  section  8,  sub- 
section 6,  of  the  Workmen's  Compensation  Act,  1906,  I,  the  Eight 
Honourable  Herbert  John  Gladstone,  one  of  His  Majesty's  Principal 
Secretaries  of  State,  do  hereby  make  the  following  Order  :— 

(1.)  Subject  to  the  modifications  hereinafter  specified,  the  provisions 
of  section  8  of  the  Workmen's  Compensation  Act,  1906,  shall  extend 
and  apply  to  the  diseases,  injuries,  and  processes,  specified  in  the  first 
and  second  columns  of  the  Schedule  annexed  to  this  Order,  as  if  the 
said  diseases  and  injuries  were  included  in  the  first  column  of  the 
Third  Schedule  to  the  Act,  and  as  if  the  said  processes  _  were  set 
opposite  in  the  second  column  of  that  Schedule  to  the  diseases  or 
injuries  to  which  they  are  set  opposite  in  the  second  column  of  the 
Schedule  annexed  hereto. 

(2.)  A  glass  worker  suffering  from  cataract  shall  be  entitled  to 
compensation  under  the  provisions  of  the  said  section,  as  applied  by 
this  Order,  for  a  period  not  longer  than  six  months  in  all,  nor  for 
more  than  four  months  unless  he  has  undergone  an  operation  for 
cataract. 

(3.)  In  the  application  of  the  provisions  of  section  8  to  telegraphists' 
cramp,  so  far  as  regards  a  workman  employed  by  the  Postmaster- 
General,  the  Post  Office  Medical  Officer  under  whose  charge  the 
workman  is  placed  shall,  if  authorised  to  act  for  the  purposes  of  the 
said  section  by  the  Postmaster-General,  be  substituted  for  the  Certifying 
Surgeon. 

(4.)  The  Order  of  the  22nd  May,  1907,  so  far  as  it  applies  to 
eczematous  ulceration  of  the  skin  produced  by  dust  or  caustic  or 
corrosive  liquids,  or  ulceration  of  the  mucous  membrane  of  the  nose 
or  mouth  produced  by  dust,  is  revoked,  except  as  regards  cases 
arising  before  the  date  of  this  Order. 

H.  J.  Gladstone, 
One  of  His  Majesty's  Principal 
Secretaries  of  State. 
Whitehall, 

2nd  December,  1908. 
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Description  of  Disease  or  Injury. 


Description  of  Process. 


Cataract  in  glass  workers. 


Telegraphists'  cramp. 

Eczematous  ulceration  of  the  skin 
produced  by  dust  or  liquids, 
or  ulceration  of  the  mucous 
membrane  of  the  nose  or  mouth 
produced  by  dust. 


Processes  in  the  manufacture  of 
glass  involving  exposure  to  the 
glare  of  molten  glass. 

Use  of  telegraphio  instruments. 
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Appndx. 
APPENDIX  R. 

MERCHANT  SHIPPING-  ACT,  1894. 

(57  &  58  Vict.  c.  60.) 

An  Act  to  consolidate  enactments    relating  to  Merchant 
Shipping.  [25th  August  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 


PART  II. 

Masters  and  Seamen. 
Property  of  Deceased  Seamen. 

174. — (1.)  Where  a  seaman  or  apprentice  is  lost  with  the  Recovery  of 
ship  to  which  he  belongs  the  Board  of  Trade  may  recover  ™B^amen' 
the  wages  due  to  him  from  the  owner  of  the  ship,  in  the  lost  with 
same   court  and  in  the  same  manner  in  which  seamen's their  shiP> 
wages  are  recoverable,  and  shall  deal  with  those  wages  in 
the   same   manner   as  with   the  wages   of  other   deceased 
seamen  and  apprentices  under  this  Act. 

(2.)  In  any  proceeding  for  the  recovery  of  the  wages,  if  it 
is  shown  by  some  official  return  produced  out  of  the  custody 
of  the  Registrar-General  of  Shipping  and  Seamen,  or  by 
other  evidence,  that  the  ship  has  twelve  months  or  upwards 
before  the  institution  of  the  proceeding  left  a  port  of  depar- 
ture, she  shall,  unless  it  is  shown  that  she  has  been  heard 
of  within  twelve  months  after  that  departure,  be  deemed 
to  have  been  lost  with  all  hands  on  board,  either  im- 
mediately after  the  time  she  was  last  heard  of,  or  at  such 
later  time  as  the  court  hearing  the  case  may  think  probable. 

(3.)  Any  duplicate  agreement  or  list  of  the  crew  made 
out,  or  statement  of  a  change  of  the  crew  delivered,  under 
this  Act,  at  the  time  of  the  last  departure  of  the  ship  from 
the  United  Kingdom,  or  a  certificate  purporting  to  be  a 
certificate  from  a  consular  or  other  public  officer  at  any 
port  out  of  the  United  Kingdom,  stating  that  certain 
seamen  and  apprentices  were  shipped  in  the  ship  from 
the  said  port,  shall,  if  produced  out  of  the  custody  of  the 
Registrar-General  of  Shipping  and  Seamen,  or  of  the  Board 
of  Trade,  be,  in  the  absence  of  proof  to  the  contrary,  suffi- 
cient proof  that  the  seamen  and  apprentices  therein  named 
as  belonging  to  the  ship  were  on  board  at  the  time  of 
the  loss. 
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Appndx.      191. — (1.)  The  following    authorities,  that    is  to  say, 

— —      governors  of  British  possessions,  British  consular  officers, 

fo^main-8     an^  other  officers  of  her  Majesty  in  foreign  countries  shall, 

tenauceand   and,  in  places  where  there  are  no  such  officers,  any  two 

relief  of        resident  British  merchants,  or  if  there  is  only  one  British 

seamen.        merchant  so  resident  that  merchant  may,  in  accordance 

with  and  on  the  conditions  prescribed  by  the  distressed 

seamen  regulations,  provide  for  the  maintenance,  until  a 

passage  home  can  be  procured,  of  the  following  seamen 

and  apprentices  (who  are  in  this  Act  included  in  the  term 

distressed  seamen) :  namely, — 

(a)  seamen  and  apprentices  to  the  sea  service,  whether 

subjects  of  her  Majesty  or  not,  who  by  reason 
of  having  been  discharged  or  left  behind  abroad 
or  shipwrecked  from  any  British  ship,  or  any  of 
her  Majesty's  ships,  are  in  distress  in  any  place 
abroad;  and 

(b)  seamen    and    apprentices   to  the   sea  service,  being 

subjects  of  her  Majesty,  who  have  been  engaged 
by  any  person  acting  either  as  principal  or  agent 
to  serve  in  a  ship  belonging  to  the  Government 
or  to  a  subject  or  citizen  of  a  foreign  country, 
and  are  in  distress  in  any  place  abroad. 
(2.)  For  the  purpose  of  providing  a  distressed   seaman 
with  a  passage  home,  the  authority  shall  put  him  on  board 
a  British  ship  bound  either  to  the  United  Kingdom  or  to 
the  British  possession  to  which  the  seaman  belongs  (as  the 
case  requires),  which  is  in   want  of  men  to  make  up  its 
complement;  or  if  there  is  no  such  ship,  then  the  autho- 
rity shall  provide  the   seaman  with  a  passage  home  as 
soon  as  possible  in  any  ship,  British  or  foreign,  bound  as 
aforesaid. 

(3.)  The  authority  shall  endorse  on  the  agreement  with 
the  crew  of  the  ship,  if  a  British  ship,  on  board  of  which 
a  distressed  seaman  is  placed,  the  name  of  every  person  so 
placed  on  board  with  any  particulars  directed  by  the  dis- 
tressed seamen  regulations  to  be  endorsed. 

(4.)  The  authority  shall  be  paid  in  respect  of  the  ex- 
penses of  the  maintenance  and  conveyance  of  distressed 
seamen  such  sums  as  the  Board  of  Trade  may  allow,  and 
those  sums  shall,  on  the  production  of  the  bills  of  disburse- 
ments, with  the  proper  vouchers,  be  paid  as  hereinafter 
provided. 


Expenses  of       207. — (1.)  If  the  master  of,  or  a  seaman  or  apprentice 

attendance     belonging  to,  a  ship  receives  any  hurt  or  injury  in   the 

in  case  of      service  of  the  ship,  the  expense  of  providing  the  necessary 

illness.  surgical  and  medical  advice  and  attendance  and  medicine, 

and  also  the  expenses  of  the  maintenance  of  the  master, 

seaman,  or  apprentice  until   he  is  cured,   or  dies,   or  is 

brought  back,  if  shipped  in  the  United   Kingdom,  to   a 

port  of  the  United  Kingdom,  or  if  shipped  in  a  British 

possession  to  a  port  of  that  possession,  and  of  his  con- 
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veyance  to  the  port,  and  in  the  case  of  death  the  expense  Appndx. 

(if  any)  of  his  burial,  shall  be  defrayed  by  the  owner  of      

the  ship,  without  any  deduction  on  that  account  from  his 


(2.)  If  the  master  or  a  seaman  or  apprentice  is  on  account 
of  any  illness  temporarily  removed  from  his  ship  for  the 
purpose  of  preventing  infection,  or  otherwise  for  the  con- 
venience of  the  ship,  and  subsequently  returns  to  his  duty, 
the  expense  of  the  removal  and  of  providing  the  necessary 
advice  and  attendance  and  medicine  and  of  his  maintenance 
while  away  from  the  ship  shall  be  defrayed  in  like 
manner. 

(3.)  The  expense  of  all  medicines,  surgical  and  medical 
advice,  and  attendance,  given  to  a  master,  seaman,  or 
apprentice  whilst  on  board  his  ship  shall  be  defrayed  in 
like  manner. 

(4.)  If  a  seaman  or  apprentice  is  ill  and  has,  through 
the  neglect  of  the  master  or  owner  of  the  ship,  not  been 
provided  with  proper  provisions  and  water  according  to 
his  agreement,  or  with  such  medicines,  medical  stores, 
anti-scorbutics,  or  accommodation,  as  are  required  by  this 
Act,  then  the  owner  or  master,  unless  it  can  be  proved 
that  the  illness  has  been  produced  by  other  causes,  shall 
be  liable  to  pay  all  expenses  (not  exceeding  on  the  whole 
three  months  wages)  properly  and  necessarily  incurred  by 
reason  of  the  illness  either  by  the  seaman  himself  or  by 
the  Crown  or  any  parochial  or  local  authority  on  his 
behalf,  and  those  expenses  may  be  recovered  as  if  they 
were  wages  duly  earned,  but  this  provision  shall  not  affect 
any  further  liability  of  the  master  or  owner  for  the  neglect, 
or  any  other  remedies  possessed  by  the  seaman  or  apprentice. 

(5)  In  all  other  cases  any  reasonable  expenses  duly 
incurred  by  the  owner  for  any  seaman  in  respect  of  illness, 
and  also  any  reasonable  expenses  duly  incurred  by  the 
owner  in  respect  of  the  burial  of  any  seaman  or  apprentice 
who  dies  whilst  on  service,  shall,  if  duly  proved,  be  deducted 
from  the  wages  of  the  seaman  or  apprentice. 

[Repealed  and  in  substance  re-enacted  by  s.  34  of  the 
Merchant  Shipping  Act,  1906.] 


PART   VIII. 
Liability  of  Shipownebs. 


503.— (1)  The  owners  of  a  ship,  British  or  foreign,  shall  Limitation 
not,  where  all  or  any  of  the  following  occurrences  take  °/a£n'ityI''1sn 
place  without  their  actual  fault  or  privity ;  (that  is  to  say,)  certain  cases 

fa)  Where  any  loss  of  life  or  personal  injury  is  caused  ?'  loss  of 

^  '  J  i    •  ■    i  •     i.1.       -i  ■  life,  injury, 

to  any  person  being  carried  in  the  ship ;  or  damage 
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Appndx.       (b)  Where  any  damage  or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board 

the  ship ; 

(c)  Where  any  loss  of  life  or  personal  injury  is  caused 

to  any  person  carried  in  any  other  vessel  by  reason 
of  the  improper  navigation  of  the  ship ; 

(d)  Where  any  loss  or  damage  is  caused  to  any  other 

vessel,  or  to  any  goods,   merchandise,   or  other 
things  whatsoever  on  board  any  other  vessel,  by 
reason  of  the  improper  navigation  of  the  ship ; 
be  liable  to  damages  beyond  the  following  amounts ;  (that 
is  to  say,) 

(i.)  in  respect  of  loss  of  life  or  personal  injury,  either 
alone  or  together  with  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  other  things,  an  aggregate 
amount  not  exceeding  fifteen  pounds  for  each  ton 
of  their  ship's  tonnage ;  and 

(ii.)  in  reBpect  of  loss  of,  or  damage  to,  vessels,  goods, 
merchandise,  or  other  things,  whether  there  be 
in  addition  loss  of  life  or  personal  injury  or  not, 
an  aggregate  amount  not  exceeding  eight  pounds 
for  each  ton  of  their  ship's  tonnage. 

(2)  For  the  purposes  of  this  section — 

(a)  The  tonnage  of  a  steam  ship  shall  be  her  gross  tonnage 

without  deduction  on  account  of  engine  room; 
and  the  tonnage  of  a  sailing  ship  shall  be  her 
registered  tonnage ;  * 

Provided  that  there  shall  not  be  included  in 
such  tonnage  any  space  occupied  by  seamen  or 
apprentices  and  appropriated  to  their  use  which 
is  certified  under  the  regulations  scheduled  to  this 
Act  with  regard  thereto. 

(b)  Where  a  foreign  ship  has  been  or  can  be  measured 

according  to  British  law,  her  tonnage,  as  ascer- 
tained by  that  measurement  shall,  for  the 
purpose  of  this  section,  be  deemed  to  be  her 
tonnage. 

(c)  Where  a  foreign  ship  has  not  been  and  cannot  be 

measured  according  to  British  law,  the  surveyor- 
general  of  ships  in  the  United  Kingdom,  or  the 
chief  measuring  officer  of  any  British  possession 
abroad,  shall,  on  receiving  from  or  by  the  direc- 
tion of  the  court  hearing  the  case,  in  which  the 
tonnage  of  the  ship  is  in  question,  such  evidence 
concerning  the  dimensions  of  the  ship  as  it  may 
be  practicable  to  furnish,  give  a  certificate  under 
his  hand  stating  what  would  in  his  opinion  have 
been  the  tonnage  of  the  ship  if  she  had  been  duly 
measured  according  to  British  law,  and  the  tonnage 
so  stated  in  that  certificate  shall,  for  the  purposes 
of  this  section,  be  deemed  to  be  the  tonnnge  of 
the  ship. 

*  See  now  s.  69  of  Merchant  Shipping  Act,  1906. 
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(3)  The  owner  of  every  sea-going  ship  or  share  therein  Appnax 
shall  be  liable  in  respect  of  every  such  loss  of  life,  personal 
injury,  loss  of  or  damage  to  vessels,  goods,  merchandise,  or 
things  as  aforesaid  arising  on  distinct  occasions  to  the  same 
extent  as  if  no  other  loss,  injury,  or  damage  had  arisen. 

'f  %?  %£  4p  tp 


PART  XIII. 
Legal  Pboceedings. 

*t£  sjp  ^P  ^F  SJp 

Provisions  in  case  of  Offences  Abroad. 
#  #  #  #  # 

691. —  (1)  Whenever  in  the  course  of  any  legal  proceed-  Depositions 
ing  instituted    in  any  part   of   her  Majesty's  dominions  ceived  in 
before    any   judge    or    magistrate,   or    before    any  person  evidence 
authorised  by  law  or    by  consent   of   parties    to  receive  w„hen  Wlt~ . 

..  t.   J  ,.  J   .  .,      *     .  ...     ness  cannot 

evidence,  the  testimony  of  any  witness  is  required  in  be  produced, 
relation  to  the  subject  matter  of  that  proceeding,  then 
upon  due  proof,  if  the  proceeding  is  instituted  in  the 
United  Kingdom  that  the  witness  cannot  be  found  in  that 
kingdom,  or  if  in  any  British  possession  that  he  cannot  be 
found  in  that  possession,  any  deposition  that  the  witness 
may  have  previously  made  on  oath  in  relation  to  the  same 
subject  matter  before  any  justice  or  magistrate  in  her 
Majesty's  dominions,  or  any  British  consular  officer  else- 
where, shall  be  admissible  in  evidence,  provided  that — 

(a)  if  the  deposition  was  made  in  the  United  Kingdom, 

it    shall    not    be   admissible    in    any  proceeding 
instituted  in  the  United  Kingdom ;  and 

(b)  if  the  deposition  was  made  in  any  British  possession, 

it    shall    not    be  admissible    in    any  proceeding 
instituted  in  that  British  possession ;  and 

(c)  if  the  proceeding  is  criminal  it  shall  not  be  admissible, 

unless  it  was  made  in  the  presence  of  the  person 
accused. 

(2)  A  deposition  so  made  shall  be  authenticated  by  the 
signature  of  the  judge,  magistrate,  or  consular  officer  before 
whom  it  is  made;  and  the  judge,  magistrate,  or  consular 
officer  shall  certify,  if  the  fact  is  so,  that  the  accused  was 
present  at  the  taking  thereof. 

(3)  It  shall  not  be  necessary  in  any  case  to  prove  the 
signature  or  official  character  of  the  person  appearing  to 
have  signed  any  such  deposition,  and  in  any  criminal  pro- 
ceeding a  certificate  under  this  section  shall,  unless  the 
contrary  is  proved,  be  sufficient  evidence  of  the  accused 
having  been  present  in  manner  thereby  certified. 

(4)  Nothing  herein  contained  shall  affect  any  case  in 
which  depositions  taken  in  any  proceeding  are  rendered 
admissible  in  evidence  by  any  Act  of  Parliament,  or  by 
any  Act  or  ordinance  of  the  legislature  of  any  colony,  so 
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Appndx.  far  as  regards  that  colony,  or  interfere  with  the  power  of 

any  colonial  legislature  to  make  those  depositions  admissible 

in  evidence,  or  to  interfere  with  the  practice  of  any  court 
in  which  depositions  not  authenticated  as  hereinbefore 
mentioned  are  admissible. 


Enforcing 
detention 
of  ship. 


Detention  of  Ship  and  Distress  on  Ship. 

692. — (1)  Where  under  this  Act  a  ship  is  to  be  or  may 
be  detained,  any  commissioned  officer  on  full  pay  in  the 
naval  or  military  service  of  her  Majesty,  or  any  officer  of 
the  Board  of  Trade,  or  any  officer  of  customs,  or  any 
British  consular  officer  may  detain  the  ship,  and  if  the 
ship  after  detention  or  after  service  on  the  master  of  any 
notice  of  or  order  for  detention  proceeds  to  sea  before  it  is 
released  by  competent  authority,  the  master  of  the  ship, 
and  also  the  owner,  and  any  person  who  sends  the  ship  to 
sea,  if  that  owner  or  person  is  party  or  privy  to  the  offence, 
shall  be  liable  for  each  offence  to  a  fine  not  exceeding  one 
hundred  pounds. 

(2)  Where  a  ship  so  proceeding  to  sea  takes  to  sea  when 
on  board  thereof  in  the  execution  of  his  duty  any  officer 
authorised  to  detain  the  ship,  or  any  surveyor  or  officer  of 
the  Board  of  Trade  or  any  officer  of  customs,  the  owner  and 
master  of  the  ship  shall  each  be  liable  to  pay  all  expenses 
of  and  incidental  to  the  officer  or  surveyor  being  so  taken 
to  sea,  and  also  to  a  fine  not  exceeding  one  hundred  pounds, 
or,  if  the  offence  is  not  prosecuted  in  a  summary  maimer, 
not  exceeding  ten  pounds  for  every  day  until  the  officer  or 
surveyor  returns,  or  until  such  time  as  would  enable  him 
after  leaving  the  ship  to  return  to  the  port  from  which  he 
is  taken,  and  the  expenses  ordered  to  be  paid  may  be 
recovered  in  like  manner  as  the  fine. 

(3)  Where  under  this  Act  a  ship  is  to  be  detained  an 
officer  of  customs  shall,  and  where  under  this  Act  a  ship 
may  be  detained  an  officer  of  customs  may,  refuse  to  clear 
that  ship  outwards  or  to  grant  a  transire  to  that  ship. 

(4)  Where  any  provision  of  this  Act  provides  that  a  ship 
may  be  detained  until  any  document  is  produced  to  the 
proper  officer  of  customs,  the  proper  officer  shaE  mean, 
unless  the  context  otherwise  requires,  the  officer  able  to 
grant  a  clearance  or  transire  to  such  ship. 

*  *  #  #  # 


Evidence,  Service  of  Documents,  and  Declarations. 


Admissi- 
bility of 
documents 
in  evidence. 


695. — (1)  Where  a  document  is  by  this  Act  declared  to 
be  admissible  in  evidence,  such  document  shall,  on  its  pro- 
duction from  the  proper  custody,  be  admissible  in  evidence 
in  any  court  or  before  any  person  having  by  law  or  con- 
sent of  parties  authority  to  receive  evidence,  and,  subject  to 
all  just  exceptions,  shall  be  evidence  of  the  matter, -stated 
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therein  in  pursuance  of  this  Act   or    by  any  officer    in  Appndx. 
pursuance  of  his  duties  as  such  officer.  

(2)  A  copy  of  any  such  document  or  extract  therefrom 
shall  also  be  so  admissible  in  evidence  if  proved  to  be 
an  examined  copy  or  extract,  or  if  it  purports  to  be  signed 
and  certified  as  a  true  copy  or  extract  by  the  officer  to 
whose  custody  the  original  document  was  entrusted,  and 
that  officer  shall  furnish  such  certified  copy  or  extract  to 
any  person  applying  at  a  reasonable  time  for  the  same, 
upon  payment  of  a  reasonable  sum  for  the  same,  not 
exceeding  fourpence  for  every  folio  of  ninety  words,  but  a 
person  shall  be  entitled  to  have — 

(a)  a  certified  copy  of  the  particulars  entered  by  the 

registrar  in  the  register  book  on  the  registry  of 
the  ship,  together  with  a  certified  statement 
showing  the  ownership  of  the  ship  at  the  time 
being ;  and 

(b)  a  certified  copy  of  any  declaration,  or  document,  a 

copy  of  which  is  made  evidence  by  this  Act, 
on  payment  of  one  shilling  for  each  copy. 

(3)  If  any  such  officer  wilfully  certifies  any  document  as 
being  a  true  copy  or  extract  knowing  the  same  not  to  be 
a  true  copy  or  extract,  he  shall  for  each  offence  be  guilty  of 
a  misdemeanour,  and  be  liable  on  conviction  to  imprison- 
ment for  any  term  not  exceeding  eighteen  months. 

(4)  If  any  person  forges  the  seal,  stamp,  or  signature  of 
any  document  to  which  this  section  applies,  or  tenders  in 
evidence  any  such  document  with  a  false  or  counterfeit 
seal,  stamp,  or  signature  thereto,  knowing  the  same  to  be 
false  or  counterfeit,  he  shall  for  each  offence  be  guilty  of 
felony,  and  be  liable  to  penal  servitude  for  a  term  not 
exceeding  seven  years,  or  to  imprisonment  for  a  term  not 
exceeding  two  years,  with  or  without  hard  labour,  and 
whenever  any  such  document  has  been  admitted  in 
evidence,  the  court  or  the  person  who  admitted  the  same 
may  on  request  direct  that  the  same  shall  be  impounded, 
and  be  kept  in  the  custody  of  some  officer  of  the  court  or 
other  proper  person,  for  such  period  or  subject  to  such 
conditions  as  the  court  or  person  thinks  fit. 
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Immediate  Life  Annuities  Tables. 


APPENDIX   S. 

IMMEDIATE  LIFE  ANNUITIES. 

Terms  of  Purchase  through  the  Post  Office  Savings  Bank. 

Table  showing  the  sum  for  which  an  Immediate  Life  Annuity  of  £1 
will  be  granted.  The  first  half-yearly  Instalment  of  such  Annuity 
will  become  due  and  payable  on  the  Second  Quarterly  Day  of 
Payment  next  following  the  Day  of  Purchase. 


at  time  of 

Males. 

Females. 

Age  at  time  of 

Males. 

Females. 

Age 

Cost  of  an 

Cost  of  an 

Cost  of  an 

Cost  of  an 

PUiuuoac 

Immediate 

Immediate 

Purchase 

Immediate 

Immediate 

Annuity  oi 

Annuity  of 

Annuity  of 

Annuity  of 

£1. 

£1. 

£1. 

£1. 

£   s.    d. 

£   s.   d. 

£   s.    d. 

£    s.    d. 

If    5  &  under    6 

25  19     0 

27  12     6 

If  43  &  under  44 

17     1    4 

18  19     8 

6 

)» 

7 

25  15     1 

27     9     1 

44 

45 

16  15     8 

18  13     3 

7 

j» 

8 

25  11     1 

27     5     8 

45 

46 

16     9  11 

18     6     9 

8 

)» 

9 

25    7    0 

27     2     2 

46 

47 

16    4    2 

18     0     ft 

9 

91 

10 

25    2  11 

26  18     8 

47 

48 

15  18     3 

17  13     2 

10 

)) 

11 

24  18  10 

26  15     1 

48 

49 

15  12     3 

17     6     1 

11 

)) 

12 

24  14     9 

26  11     6 

49 

50 

15     6     1 

16  18  11 

12 

)) 

13 

24  10     6 

26     7  10 

50 

51 

14  19  11 

16  11     9 

13 

)) 

14 

24     6     4 

26     4     1 

51 

52 

14  13     6 

16     4     7 

14 

)) 

15 

24     2     1 

26     0     4 

52 

53 

14    7     1 

15  17     4 

15 

)) 

16 

23  17  10 

25  16     6 

53 

54 

14     0     5 

15     9  11 

16 

)» 

17 

23  13     6 

25  12     7 

54 

55 

13  13     8 

15     2    4 

17 

)J 

18 

23     9     1 

25     8     8 

55 

56 

13     6     9 

14  14     9 

18 

») 

19 

23     4     9 

25     4     8 

56 

57 

12  19.    8 

14     6  11 

19 

J) 

20 

23     0     4 

25     0     8 

57 

58 

12  12     5 

13  19     0 

20 

1) 

21 

22  15  10 

24  16     6 

58 

59 

12    4  11 

13  11     1 

21 

>! 

22 

22  11     4 

24  12    4 

59 

60 

11  17     4 

13     3     1 

22 

)) 

23 

22     6     9 

24     8     1 

60 

61 

11     9     8 

12  15     1 

23 

)) 

24 

22     2     3 

24     3  10 

61 

62 

11     2     2 

12     7     0 

24 

)> 

25 

21  17     7 

23  19     5 

62 

63 

10  14  11 

11  19     0 

25 

J) 

26 

21  12  11 

23  15     0 

63 

64 

10     7     8 

11  11     0 

26 

J) 

27 

21     8     3 

23  10     6 

64 

65 

10     0     6 

11     2  11 

27 

)» 

28 

21     3     6 

23     5  11 

65 

66 

9  13     4 

10  14     7 

28 

JJ 

29 

20  18     9 

23     1     3 

66 

67 

9     6     4 

10     6     4 

29 

J) 

30 

20  13  11 

22  16     6 

67 

68 

8  19     7 

9  18     1 

30 

)» 

31 

20     9     1 

22  11     8 

68 

69 

8  12  10 

9     9  10 

31 

»» 

32 

20     4     2 

22     6     9 

69 

70 

8     6     2 

9     1  10 

32 

J) 

33 

19  19     2 

22     1     9 

70 

71 

7  19     5 

8  14     2 

33 

>> 

34 

19  14     2 

21  16     7 

71 

72 

7  12  10 

8     6  10 

34 

i) 

35 

19     9     2 

21  11     5 

72 

73 

7     6     4 

7  19  10 

35 

9) 

36 

19     4     1 

21     6     2 

73 

74 

7     0     1 

7  13     0 

36 

JJ 

37 

18  18  11 

21     0     9 

74 

75 

6  14     1 

7     6     4 

37 

)J 

38 

18  13     9 

20  15     3 

75 

76 

6     8     4 

6  19  10 

38 

)J 

39 

18     8     6 

20     9     7 

76 

77 

6     2     8 

6  13     7 

39 

J) 

40 

18     3     2 

20     3  11 

77 

78 

5  17     4 

6     7     5 

40 

)» 

41 

17  17  10 

19  18     0 

78 

' 

79 

5  12     3 

6     16 

41 

») 

42 

17  12     4 

19  12     1 

79 

80 

5     7     2 

5  15     9 

42 

J) 

43     17     6  10 

19     5  11 

80 

or 

any 

5     2    4 

5  10     3 

1 

greater  age. 

The  above  Table  gives  the  cost  of  an  Annuity  of  £1,  and  an  Annuity  of  a  larger 
amount  costs  a  larger  sum  in  exact  proportion. 

Savings  Bank  Annuities  are  payable  by  half-yearly  instalments  on  the  5th  January 
and  5th  July,  or  the  6th  April  and  10th  October,  according  to  the  date  of  purchase. 
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Appndx. 
APPENDIX  T. 

SHIPOWNERS'  NEGLIGENCE  (REMEDIES) 
ACT,  1905. 

(5  Edw.  7,  c.  10.) 

An  Act  to  enlarge  the  Remedies  of  Persons  injured  by  the 
Negligence  of  Shipowners.  [4th  August  1905.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1. — (1.)  If  it  is  alleged  that  the  owners  of  any  ship  are  Eniarge- 
liable  to  pay  damages  in  respect  of  personal  injuries,  in-  ^medy  by 
eluding  fatal  injuries,  caused  by  the  ship,  or  sustained  on,  action  for 
in,  or  about  the  ship,  in  any  port  or  harbour  in  the  United  Jj^J"bT 
Kingdom,  in  consequence  of  the  wrongful  act,  neglect,  or  negligence 
default  of  the  owners  of  the  ship,  or  the  master  or  officers  of  a  shiP- 
or  crew  thereof,  or  any  other  person  in  the  employment  of  owner- 
the  owners  of  the  ship,  or  of  any  defect  in  the  ship  or  its 
apparel  or  equipment,  and  at  any  time  that  ship  is  found  in 
any  port  or  river  of  England  or  Ireland,  or  within  three 
miles  of  the  coast  thereof,  a  judge  of  any  court  of  record  in 
England  or  Ireland  may,  upon  its  being  shown  to  him,  by 
any  person  applying  in  accordance  with  rules  of  court,  that 
the  owners  are  probably  liable  to  pay  damages  in  respect  of 
such  injuries,  and   that  none  of  the  owners  reside  in  the 
United  Kingdom,  issue  an  order,  directed  to  any  officer  of 
customs  or  other  officer  named  by  the  judge,  requiring  him 
to  detain  the  ship  until  such  time  as  the  owners,  agent, 
master  or  consignee  thereof  have  made  satisfaction  in  respect 
of  the  injuries,  or  have  given  security,  to  be  approved  by 
the  judge,  to  abide  the  event  of  any  action,  suit,  or  other 
legal  proceeding  that  may  be  instituted  in  respect  of  the 
injuries,  and  to  pay  all  costs  and  damages  that  may  be 
awarded    thereon;    and  any  officer  of   customs  or  other 
officer  to  whom  the  order  is  directed  shall  detain  the  ship 
accordingly. 

(2.)  In  any  legal  proceedings  in  relation  to  such  injuries 
as  aforesaid,  the  person  giving  security  shall  be  made 
defendant,  and  shall  be  stated  to  be  the  owner  of  the  ship 
which  has  caused  the  injuries,  or  on,  in,  or  about  which 
the  injuries  were  sustained,  and  the  production  of  the 
order  of  the  judge,  made  in  relation  to  the  security,  shall 
be  conclusive  evidence  of  the  liability  of  the  defendant  to 
the  proceeding. 

(3.)  Section  six  hundred  and  ninety-two  of  the  Merchant  6?  &  58  Vict. 
Shipping  Act,  1894,  shall  apply  to  the  detention  of  a  ship  c' 60- 
under  this  Act  as   it  applies  to  the  detention   of  a  ship 
under  that  Act,  and  the  expressions  "port"  and  "harbour" 
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Appndx.  have  the  same  meaning  as  in  that  Act,  and,  if  the  owner 

of  a  ship  is  a  corporation,  it  shall,  for  the  purposes  of  this 

Act,  be  deemed  to  reside  in  the  United.  Kingdom  if  it  has 
an  office  in  the  United  Kingdom  at  which  service  of  writs 
can  be  effected. 

(4.)  The  words  "person  applying"  in  this  section  shall 
include  an  employer  who  has  paid  compensation,  or  against 
whom  a  claim  for  compensation  has  been  made,  under  the 
6o&6i  Vict.  Workmen's  Compensation  Act,  1897,  as  amended  by  any 
"  subsequent  enactment,  if  he  shows  the  judge  that  he  pro- 

bably is  or  will  become  entitled  to  be  indemnified  under 
that  Act,  and  in  such  case  this  section  shall  apply  as  if 
the  employer  were  a  person  claiming  damages  in  respect  of 
personal  injuries. 

Commence-       2.  This  Act  shall  come  into  operation  on  the  first  day  of 
short  title     January  nineteen  hundred  and  six,  and  may  be  cited  as  the 
Shipowners'  Negligence  (Eemedies)  Act,  1905. 
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Form  of  "Special  Case.'' 

In  the  County  Court  of  holden  at 

No.  of  Plaint 
In  the  Matter  of  the  Workmen's  Compensation  Act,  1906. 

No.  of  Matter 
And  in  the  Matter  of  an  Arbitration. 

Between  [  ] Applicant. 

and 
I  | Eespondent. 

Special  Case. 

Stated  by  [A.B.]  the  Arbitrator  in  the  Matter  above-mentioned 

[insert  either  "  agreed  on  by  the  parties  above-named,"  or  "  appointed 
by  the  Judge  of  the  said  Court "]  for  the  opinion  of  the  Judge  pursuant 
to  the  Workmen's  Compensation  Rules,  1907.  , 

o° }  [Here  state  concisely,  in  paragraphs  numbered  consecutively,  such 
o'[  /acts  and  documents  as  may  be  necessary  to  enable  the  Judge  to 
/I      decide  the  questions  raised!] 

The  questions  submitted  for  the  opinion  of  the  Judge  are : — 

1.  Whether,  etc. 

2.  Whether,  etc. 

(Signed)      A.B. 

The  Arbitrator  above-named. 
Dated  the  day  of  ,  19    . 
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APPENDIX   V. 

RULES  OF  THE  SUPEEME  COURT. 

Regulating  Appeals  under  the  Workmen's  Compensation 
Act,  1906. 

ORDER  LVIII.  :  Rule  20. 

20.  The  following  provisions  shall  apply  to  appeals  to  the  Court  ot 
Appeal  from  decisions  of  judges  of  the  county  courts  on  questions 
of  law  under  the  Workmen's  Compensation  Act,  1906,  and  appeals 
under  the  Agricultural  Holdings  Act,  1900 : 

(a)  Every  such  appeal  shall  he  by  notice  of  motion  in  accordance 

with  Order  LIX.,  Rule  10 ;  and  such  notice  of  motion  shall 
be  served  and  the  appeal  set  down  under  Order  LVIII., 
Rule  8,  within  the  time  limited  by  Order  LIX.,  Rule  12. 

(b)  It  shall  be  the  duty  of  the  party  appealing  to  apply  to  the 

judge  of  the  county  court  for  a1  signed  copy  of  the  note 
made  by  him  of  any  question  of  law  .^raised  before  him, 
and  of  the  facts  in  evidence  in  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision  on  the  question  or 
matter  submitted  to  him,  and  to  furnish  such  copy  for  the 
use  of  the  Court  of  Appeal;  and  such  copy  shall  be  used 
and  received  at  the  hearing  of  the  appeal.  If  such  notes 
are  not  produced  the  Court  of  Appeal  shall  have  power  to 
hear  and  determine  the  appeal  upon  any  other  evidence  or 
statement  of  what  occurred  before  the  judge  of  the  county 
court  which  the  Court' of  Appeal  may  deem  sufficient. 

(c)  Order  LIX.,  Rules  U  and  16,  shall  apply  to  any  such  appeal, 

with  the  substitution  of  the  Court  of  Appeal  for  the  High 
Court. 

(d)  Subject  to  the  foregoing  provisions,  the  rules   for  the  time 

being  in  force  with  respect  to  appeals  from  the  High  Court 
to  the  Court  of  Appeal  shall,  so  far  as  practicable,  apply  to 
and  govern  appeals  under  the  said  Act  to  the  Court  of 
Appeal. 

ORDER  LVIII. :  Rule  8. 

8.  The  party  appealing  from  a  judgment  or  order  shall  produce 
to  the  proper  officer  of  the  Court  of  Appeal  the  judgment  or  order 
or  an  office  copy  thereof,  and  shall  leave  with  him  a  copy  of  the 
notice  of  appeal  to  he  filed,  and  such  officer  shall  thereupon  set  down 
the  appeal  by  entering  the  same  in  the  proper  list  of  appeals,  and  it 
shall  come  on  to  be  heard  according  to  its  order  in  such  list,  unless 
the  Court  of  Appeal  or  a  judge  thereof  shall  otherwise  direct,  but  so  as 
not  to  come  into  the  paper  for  hearing  before  the  day  named  in  the 
notice  of  appeal. 

ORDER  LIX. :  Rule  10. 

10.  Every  such  appeal  shall  be  by  notice  of  motion,  and  no  rule 
nisi  or  order  to  show  cat(se  shall  be  necessary.     The  notice  of  motion 
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shall  state  the  grounds  of  the  appeal,  and  whether  all  or  part  only 
of  the  judgment,  order,  or  finding  is  complained  of.  The  notice  of 
motion  shall  be  an  eight  days'  notice,  and  shall  be  served  on  every 
party  directly  affected  by  the  appeal  entered. 

ORDER  LIX. :  Rule  12. 

12.  The  notice  of  motion  shall  be  served  and  the  appeal  entered 
within  twenty-one  days  from  the  date  of  the  judgment,  order,  or 
finding  complained  of;  such  period  shall  be  calculated  from  the  time 
at  which  the  judgment  or  order  is  signed,  entered,  or  otherwise  per- 
fected, or  from  the  time  at  which  the  finding  or  any  refusal  is  made  or 
given. 

ORDER  LIX. :  Rules  14  and  16. 

14.  The  appeal  shall  not  operate  as  a  stay  of  proceedings  under 
the  decision  appealed  from  unless  the  inferior  court  shall  so  order 
or  unless  within  ten  days  after  the  decision  a,  deposit  shall  be  made 
of  or  security  given  to  the  satisfaction  of  such  inferior  court  for  a 
sum  to  be  fixed  by  the  said  court,  not  exceeding  the  amount  of  the 
money  or  the  value  of  the  property  affected  by  the  judgment  order  or 
finding  appealed  from. 

16.  The  High  Court  shall  have  power  to  extend  the  time  for 
appealing,  or  to  amend  the  grounds  of  appeal,  or  to  make  any  other 
order,  on  such  terms  as  the  Court  shall  think  just,  to  ensure  the 
determination  on  the  merits  of  the  real  questions  in  controversy 
between  the  parties. 


APPENDIX   W. 

SHERIFF    COURT,    SCOTLAND. 
(Procedure.) 

Act  op  Sederunt,  dated  June  26th,  1907,  to  regulate  in 
certain  points  the  procedure  under  the  workmen's 
Compensation  Act,  1906  [5  Edw.  VII.,  cap.  58],  as  amended 
by  Act  of  Sederunt,  dated  27th  January,  1909. 

The  Lords  of  Council  and  Session,  in  virtue  of  the  powers  conferred 
by  the  Workmen's  Compensation  Act,  1906  (hereinafter  called  "the 
Act "),  and  in  pursuance  of  said  Act,  do  enact  and  ordain  as  follows  : 

1.  A  party  to  any  arbitration  under  the  Act  may  appear  in  person, 
or  be  represented — 

(a)  By  counsel ; 

(b)  By  a  duly  qualified  law  agent ;  or 

(c)  Where  written  authority  from  him  is  produced,  by  a  member 

of  his  family,  or  any  other  person ; 
but  no  fee  paid  to  a  counsel  shall  be  allowed  on  taxation,  unless  the 
arbitrator  has  certified  that  the  employment  of  counsel  was  proper; 
and  no  person  other  than  a  counsel  (when  the  appointment  of  counsel  is 
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authorised)  or  a  duly  qualified  law  agent  shall  be  entitled  to  have  any 
fee  or  reward  for  appearing  or  acting  on  behalf  of  any  party  in  an 
arbitration  under  the  Act ;  provided  always  that  an  arbitrator  may, 
in  the  case  of  a  workman  appearing  in  person,  or  a  member  of  his 
family  appearing  for  him,  or  in  the  case  of  a  manager,  clerk,  or  other 
servant  appearing  as  the  representative  of  an  employer,  make  such 
allowance  in  respect  of  loss  of  time  and  travelling  expenses  as  he  shall 
think  reasonable. 

An  application  under  paragraph  9  of  the  First  Schedule  to  the  Act 
may  in  the  case  of  neglect  of  children  by  a  widow  be  made  by  the 
Procurator-Fiscal  of  the  sheriff  court  or  by  the  parish  council. 

2.  An  application  for  the  settlement  by  arbitration  of  any  claim 
for  compensation  under  the  Act  shall  not  be  made  unless  and  until 
some  question  has  arisen  between  the  parties,  and  such  question  has 
not  been  settled  by  agreement.  The  application  shall  state  concisely 
the  question  which  has  arisen. 

3.  An  application  for  the  settlement  by  arbitration  of  the  amount 
payable  as  compensation  under  the  Act  in  a  case  where  death  has 
resulted  from  the  accident  may  be  made  by  the  employer,  or  by 
the  executor  or  other  legal  personal  representative,  if  any,  of  the 
deceased  workman,  or  by  all  or  any  of  his  dependants.  It  shall 
set  forth  the  names  of  all  the  dependants  (including  those  persons 
who  claim  to  rank  as  dependants)  so  far  as  known  to  the  applicant 
or  applicants,  and,  where  it  is  presented  by  or  on  behalf  of  some  only 
of  the  enumerated  dependants,  the  rest  of  them  shall  be  called  as 
respondents  ;  provided  always  that,  if  in  the  course  of  the  proceedings 
it  appears  that  there  are  other  dependants  than  those  who  are  parties 
thereto,  the  sheriff  may  order  the  petition  to  be  served  upon  the  omitted 
dependants,  and  may  sist  procedure  in  order  to  enable  him  or  them  to 
appear. 

4.  Applications  under  this  Act,  if  the  parties  reside  in  different 
districts,  shall  be  made  to  the  sheriff  court  of  the  county  or  district 
of  a  county. 

(1)  In  which  the  accident  occurred ;  or 

(2)  In  the  case  of  a  claim  by  virtue  of  section  8  of  the  Act,  in  which 

the  workman  was  last  employed  in  the  employment  to  the 
nature  of  which  the  disease  was  due  ;  or 

(3)  If  the  accident  occurred  at  sea, 

(a)  in  which  the  ship  is  at  the  time  when  intimation  or  service  of 

the  application  is  made  ;  provided  that  such  intimation  or 
service  is  made  to  or  on  the  master  of  the  ship  in  the 
same  county  or  district  of  a  county ;  or 

(b)  in  which  the  managing   owners  of   the  ship,   or  some   or 

one  of  them,  or  the  manager,  may  reside  or  have  a  place 
of  business ; 
without  prejudice  to  any  transfer  as  hereinafter  provided. 

5.  If  a  sheriff  before  whom  an  application  under  the  Act  is  brought 
is  of  opinion  that  the  case  can  be  more  conveniently  tried  and 
determined  in  any  other  court  in  Scotland,  England,  or  Ireland,  he 
may  on  the  motion  of  any  of  the  parties  make  an  order  remitting  the 
case  to  such  court,  and  on  such  order  being  made  it  shall  be  the  duty 
of  the  sheriff  clerk  to  transmit  the  application  with  all  the  relative 

E.L.  3   L 
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documents  to  the  sheriff  clerk  or  registrar  of  the  court  named  in  the 
order,  and  to  transfer  to  such  sheriff  clerk  or  registrar  any  money 
invested  in  connection  with  such  application  in  his  name  as  Sheriff 
clerk,  and  the  case  shall  thereafter  proceed  in  the  last-mentioned 
court  as  if  it  had  originated  there. 

6.  "When  any  money  ordered  to  be  transferred  from  one  court  to 
another  is  invested  in  the  Post  Office  Savings  Bank  in  the  name  of 
the  sheriff  clerk,  such  money  shall  be  transferred  into  the  name  of 
the  sheriff  clerk  or  registrar  of  the  court  to  which  the  money  is 
ordered  to  be  transferred,  in  accordance  with  regulations  to  be  made 
by  the  Postmaster-General  with  the  consent  of  the  Treasury;  and 
where  any  money  ordered  to  be  transferred  is  not  so  invested,  it  shall 
forthwith  be  so  invested,  and  shall  when  invested  be  transferred  as 
hereinbefore  directed. 

7.  Where  a  claim  for  compensation  under  the  Act  is  made  against 
a  principal,  he  may,  at  the  calling  of  the  case,  move  the  sheriff  for 
authority  to  serve  a  copy  of  the  petition  together  with  a  notice  of  the 
claim  for  indemnity,  upon  any  person  against  whom  he  intends  to 
claim  indemnity,  and  such  person  may  within  the  time  fixed  by  the 
sheriff  lodge  a  notice  of  appearance.  If  he  does  lodge  a  notice  of 
appearance,  he  shall  thereafter  be  deemed  to  be  a  party  to  the 
arbitration,  and  the  question  of  his  liability  to  indemnify  the  principal 
may,  if  they  both  consent,  be  summarily  and  finally  determined 
therein ;  provided  always  that,  if  he  is  held  in  that  process  not  to 
be  liable  to  indemnify  the  principal,  he  shall  not  be  subjected  in 
any  part  of  the  claimant's  expenses.  If  he  fails  to  lodge  a  notice 
of  appearance,  he  shall  not  be  entitled,  in  any  subsequent  proceedings 
against  him  at  the  instance  of  the  principal,  to  dispute  the  validity  of 
any  award  made  under  the  petition,  whether  the  same  be  made  of 
consent  or  otherwise. 

8.  In  any  claim  for  compensation  under  section  8  of  the  Act, 
if  the  employer  alleges  that  the  disease  was  in  fact  contracted  while 
the  workman  was  in  the  employment  of  some  other  employer,  the 
sheriff  may  grant  authority  to  the  employer  to  serve  a  copy  of  the 
application  and  of  his  averment  as  to  the  time  and  place  of 
contracting  the  disease  upon  such  other  employer,  and  such  other 
employer  shall,  upon  such  service,  be  held  to  be  a  party  in  the 
arbitration. 

9.  Applications  under  paragraphs  7,  8,  9, 15, 16,  or  17  of  the  First 
Schedule  to  the  Act,  or  paragraphs  9  (c)  or  14  of  the  Second  Schedule 
to  the  Act,  shall  be  made  by  a  minute,  which  shall  be  lodged  in  the 
original  process,  if  any,  and  if  there  be  no  process,  a  copy  of  the 
recorded  memorandum,  certified  by  the  sheriff  clerk,  shall  be  lodged 
along  with  the  minute,  and  Bhall  be  held  to  be  the  process.  Such 
minute  shall  be  intimated  to  the  other  party  or  parties  interested, 
and  thereafter  be  disposed  of  summarily,  as  if  it  were  an  application 
for  settlement  by  arbitration  under  the  Act.  In  all  the  cases  referred 
to  in  this  clause  an  entry  showing  how  the  application  is  disposed  of 
shall  be  made  by  the  sheriff  clerk  in  the  special  register  kept  for 
the  purposes  of  the  Act. 

10.  The  costs  of  and  incident  to  all  proceedings  under  the  Act  shall 
not  exceed  the  limits  prescribed  by  the  Act  of  Sederunt  of  4th 
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December,  1878,  entituled  "  An  Act  of  Sederunt  regulating  the  fees 
of  agents  practising  before  the  Sheriff  Courts  in  Scotland,"  and  the 
regulations  and  table  of  fees  therein  contained  shall,  so  far  as  applicable, 
be  held  to  apply  to  such  proceedings.  It  shall  be  competent  to  an 
arbitrator  agreed  on  by  the  parties  to  direct  payment  to  his  clerk  of 
such  remuneration  as  may  he  allowed  by  the  auditor  of  the  sheriff 
court  of  the  district,  but  not  exceeding  a  fee  of  £1  for  each  day  of 
the  trial,  a  fee  of  5s.  for  each  other  necessary  meeting  with  the 
parties,  and  a  fee  of  2s.  for  each  necessary  letter,  besides  outlays 
and  copying  charges. 

11. — (1.)  The  memorandum  as  to  any  matter  decided  by  a  committee, 
or  by  an  arbitrator  other  than  a  sheriff,  or  by  agreement,  which  is 
by  paragraph  9  of  the  Second  Schedule  appended  to  the  Act  required 
to  be  sent  to  the  sheriff  clerk,  shall  be  as  nearly  as  may  be  in  terms 
of  Form  I.  in  the  Appendix  hereto.  The  sheriff  clerk  shall  forthwith 
send  a  copy  (for  which,  unless  it  is  supplied  to  him  along  with  the 
memorandum,  he  shall  be  allowed  to  charge  at  the  rate  of  Is.  per 
sheet)  to  the  party  or  parties  interested  (other  than  the  party  from 
whom  he  received  it)  in  a  registered  letter  containing  a  request  that 
he  may  he  informed  within  a  reasonable  specified  time  whether  the 
memorandum  and  award  (or  agreement)  set  forth  therein  are  genuine, 
or  are  objected  to ;  and  if  within  the  specified  time  he  receives 
no  intimation  that  the  genuineness  is  disputed,  or  that  the  recording 
is  objected  to,  then  he  shall,  but  not  sooner  than  seven  days  after 
the  dispatch  of  such  letter  of  request,  record  the  memorandum  in 
the  special  register  to  he  kept  by  him  for  the  purpose,  unless  he 
himself  refuses  to  record  it  under  paragraph  9  (d)  of  the  said  Second 
Schedule;  but  if  the  genuineness  is  disputed,  or  the  recording  is 
objected  to,  he  shall  send  a  notification  of  the  fact  to  the  party  from 
whom  he  received  the  memorandum,  along  with  an  intimation  that 
the  memorandum  will  not  be  recorded  without  a  special  warrant 
from  the  sheriff. 

(2.)  An  award  by  a  sheriff  under  the  Act,  or  a  certified  copy 
thereof,  shall  be  forthwith  recorded  by  the  sheriff  clerk  in  the  said 
register  as  if  it  were  a  memorandum,  and  written  notice  of  such  record- 
ing and  of  the  terms  of  the  award  shall  be  forthwith  sent  by  him  to 
the  parties  interested. 

(3.)  Where  an  award  of  compensation  has  been  made  by  a  court 
under  sub-section  4  of  section  1  of  the  Act,  the  certificate  thereof 
shall  be  sent  by  the  party  to  whom  the  same  is  given  to  the  sheriff 
clerk  of  a  sheriff  court  having  jurisdiction,  and  the  sheriff  clerk  shall 
forthwith  record  it  in  the  said  register  as  if  it  were  a  memorandum, 
.  and  written  notice  of  such  recording  and  of  the  terms  of  the  certificate 
shall  be  sent  by  him  to  the  other  party  or  parties  interested. 

12.  When  the  genuineness  of  a  memorandum  under  paragraph  9 
of  the  Second  Schedule  appended  to  the  Act  is  disputed,  or  when  an 
employer  objects  to  the  recording  of  such  memorandum  under  sub- 
section (V)  of  said  paragraph,  or  the  sheriff  clerk  refuses  under  sub- 
section (d)  of  said  paragraph  to  record  such  memorandum,  the  person 
disputing  the  genuineness,  or  the  employer  or  the  sheriff  clerk,  as  the 
case  may  be,  shall  lodge  a  minute  stating  clearly  all  the  grounds  for 
his  action,  and  the  memorandum  shall  thereupon  be  dealt  with  as  if 
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it  were  an  application  to  the  sheriff  for  settlement  by  arbitration 
of  the  questions  raised  by  the  minute. 

13.  Where  an  award,  or  a  memorandum  under  paragraph  9  of  the 
Second  Schedule  appended  to  the  Act,  or  a  certificate  granted  by  a 
court  under  sub-section  4  of  section  1  of  the  Act  has  been  recorded 
in  the  books  of  any  court,  and  any  party  takes  in  another  court  any 
proceedings  under  the  Act  with  reference  to  the  subject-matter  of  such 
award,  memorandum,  or  certificate,  he  shall  lodge  with  his  application 
an  extract  or  certified  copy  of  such  award,  memorandum,  or  certificate. 

14.  No  sum  of  money  shall  be  paid  into  court  except  upon  an 
Order  of  Court,  or  under  and  in  respect  of  a  recorded  memorandum. 

15. — (1.)  An  application  to  the  court  under  paragraph  15  of 
Schedule  I.  of  the  Act  shall  be  signed  by  or  on  behalf  of  both  parties, 
and  shall  contain  a  statement  of  the  facts  which  render  the  application 
necessary.  It  shall  be  accompanied  by  a  copy  of  the  report  of  every 
medical  practitioner  who  has  examined  the  workman,  either  on  behalf 
of  the  employer  or  on  the  selection  of  the  workman,  and  also  by  a 
copy  of  the  application  and  of  all  the  productions  made  therewith. 
The  fee  payable  by  the  applicants  shall  be  calculated  at  the  rate  of 
one  shilling  in  the  pound  on  twenty-six  times  the  amount  of  the 
weekly  payment  claimed  by  or  payable  to  the  workman,  so  that  the 
total  fee  shall  not  exceed  one  pound. 

(2.)  The  sheriff  clerk  shall,  if  he  finds  the  application  to  be  in 
order,  refer  the  matter  to  one  of  the  medical  referees  appointed  for  the 
county  or  district  of  a  county,  and  shall  deliver  or  send  by  registered 
post  to  such  referee  the  reference*  which  shall  be  as  nearly  as  possible 
in  terms  of  Form  IV.  in  the  Appendix  hereto,  and  a  copy  of  the 
application  and  productions. 

(3.)  The  sheriff  clerk  shall  also  direct  the  workman  to  submit 
himself  for  examination  by  the  medical  referee,  subject  to  and  in 
accordance  with  any  regulations  made  by  the  Secretary  of  State,  and 
it  shall  be  the  duty  of  the  workman  on  being  served  with  such 
direction,  which  shall  be  as  nearly  as  possible  in  terms  of  Form  V.  of 
the  Appendix  hereto,  to  submit  himself  for  examination  accordingly. 

(4.)  Before  making  such  direction  the  sheriff  clerk  shall  inquire 
whether  the  workman  is  in  a  fit  condition  to  travel  for  the  purpose 
of  examination,  and  if  satisfied  that  he  is  in  a  fit  condition,  shall  direct 
him  to  attend  at  such  time  and  place  as  the  referee  may  fix,  and  if 
satisfied  that  he  is  not  in  a  fit  condition  to  travel,  shall  so  state  in 
the  reference. 

(5.)  The  sheriff  clerk  shall  deliver  or  send  by  registered  post  to 
each  party  »  copy  of  the  reference,  and  to  the  workman  a  copy  of 
the  direction  to  submit  himself  for  examination. 

(6.)  The  medical  referee  on  receipt  of  the  reference  shall  fix  a 
time  and  place  for  examination  of  the  workman,  and  shall  send 
notice  thereof  to  the  employer  and  workman. 

(7.)  The  medical  referee  shall,  as  soon  as  possible,  forward  his 
certificate  on  the  matter  to  the  sheriff  clerk  by  registered  post. 

(8.)  On  the  receipt  of  the  certificate  of  the  medical  referee,  the 
sheriff  clerk  shall  inform  the  parties  by  post  that  it  has  been  received, 
and  shall  permit  any  party  to  inspect  the  same  during  office  hours, 
and  shall  on  the  application  and  at  the  cost  of  either  party  furnish 
him  with  a  copy  of  the  certificate  or  allow  him  to  take  a  copy  thereof. 
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16. — (1.)  When  a  workman  receiving  a  weekly  payment  intends! 
to  cease  to  reside  within  the  United  Kingdom,  he  may  apply  to  the 
court  to  refer  to  a  medical  referee  the  question  whether  the 
incapacity  of  the  workman  resulting  from  the  injury  is  likely  to  be 
of  a  permanent  nature. 

(2.)  The  application  shall  be  made  by  notice  in  writing,  according 
to  Form  VI.  in  the  Appendix,  which  shall  be  lodged  with  the 
sheriff  clerk,  and  shall  be  accompanied  by  a  copy  of  the  report  of  any 
medical  practitioner  who  has  examined  the  workman  on  the  selection 
of  the  workman;  and  a  copy  of  the  application  and  of  such  report 
(if  any)  shall  be  served  on  the  employer  or  his  solicitor  ten  clear 
days  before  the  hearing  of  the  application,  unless  the  sheriff  clerk 
gives  leave  for  shorter  notice ;  and  the  applicant  shall  lodge  a  copy 
of  the  application  and  of  the  report  (if  any)  for  the  use  of  the  medical 
referee. 

(3.)  If  the  workman  has  been  examined  by  a  medical  practitioner 
on  behalf  of  the  employer,  the  employer  may  at  or  at  any  time  before 
the  hearing  of  the  application  furnish  the  workman  with  a  copy  of 
the  report  of  that  practitioner  as  to  the  workman's  condition,  and 
lodge  a  copy  of  the  report  for  the  use  of  the  medical  referee. 

(4.)  The  sheriff  clerk,  on  being  satisfied,  after  hearing  parties  if 
he  thinks  it  necessary,  that  the  applicant  has  a  bona  fide  intention 
of  ceasing  to  reside  in  the  United  Kingdom,  shall  refer  the  question 
to  a  medical  referee,  such  reference  being  made  as  far  as  possible  in 
terms  of  Form  VII.  in  the  Appendix  hereto ;  and  if  he  is  not  satisfied, 
he  may  refuse  to  do  so,  but  in  that  case  he  shall,  if  so  requested  by 
the  applicant,  refer  the  matter  to  the  sheriff,  who  may  make  such 
order  as  he  may  think  fit. 

(5.)  If  the  question  is  referred  by  the  sheriff  clerk  or  by  order  of 
the  sheriff  to  a  medical  referee,  the  sheriff  clerk  shall,  in  or  as 
nearly  as  may  be  in  terms  of  Form  V.  of  the  Appendix  hereto,  direct 
the  workman  to  submit  himself  for  examination  by  the  medical  referee, 
subject  to  and  in  accordance  with  any  regulations  made  by  the  Secretary 
of  State ;  and  the  provisions  of  paragraphs  2  to  6  of  section  XV. 
thereof  shall  with  the  necessary  modifications  apply. 

(6.)  The  medical  referee  shall,  as  soon  as  possible,  forward  his  certifi- 
cate in  the  matter  to  the  sheriff  clerk  by  registered  post,  specifying 
therein  the  nature  of  the  incapacity  of  the  workman,  and  whether  the 
same  is  likely  to  be  of  a  permanent  nature;  and  the  sheriff  clerk 
shall  thereupon  proceed  in  accordance  with  paragraph  8  of  section  XV. 
hereof. 

(7.)  Where  the  medical  referee  certifies  that  the  incapacity  resulting 
from  the  injury  is  likely  to  be  of  a  permanent  nature,  the  sheriff 
clerk  shall  on  application  furnish  the  workman 

(es)  with  a  copy  of  the  certificate  of  the  medical  referee,  certified 
by  the  sheriff  clerk  to  be  a  true  copy ;  and 

(6)  with  a  copy  of  the  award,  memorandum,  or  certificate  under 
which  the  weekly  payment  is  payable,  certified  by  the 
sheriff  clerk  to  be  a  true  copy ;  and 

(c)  with  a  certificate  of  identity  according  to  Form  VIII.  in  the 

Appendix  hereto ;  and 

(d)  with  a  notice  according  to  Form  IX.  in  the  Appendix,  annexing 

thereto  forms  of   certificate  and  declaration  according  to 
Forms  X.  and  XI.  in  the  Appendix ; 
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and  shall  procure  from  the  workman  a  specimen  of  his  signature, 
and  retain  the  same  for  reference. 

(8.)  A  workman  who  desires  T  to  have  the  weekly  payments  payahle 
to  him  remitted  to  him  while  residing  out  of  the  United  Kingdom, 
shall  at  intervals  of  three  months  from  the  date  to  which  such 
payments  were  last  made,  submit  himself  to  examination  by  a 
medical  practitioner  in  the  place  where  he  is  residing,  and  shall 
produce  to  him  the  copy  of  the  certificate  of  the  medical  referee  and 
the  certificate  of  identity  furnished  under  the  immediately  preceding 
paragraph,  and  shall  obtain  from  him  a  certificate  in  terms  of 
Form  X.  in  the  Appendix  that  the  incapacity  of  the  workman 
resulting  from  the  injury  continues;  and  such  certificate  shall  be 
verified  by  declaration  by  the  medical  practitioner,  in  the  presence 
of  the  workman,  before  a  person  having  authority  to  administer  an 
oath. 

(9.)  The  workman  shall  also  make  a  declaration  of  identity  according 
to  Form  XI.  in  the  Appendix,  before  a  person  having  authority  to 
administer  an  oath,  producing  to  such  person  the  copy  and  certificate 
above-mentioned,  and  the  certificate  of  the  medical  practitioner  by 
whom  he  has  been  examined. 

(10.)  The  workman  shall  forward  the  certificate  and  declaration  in 
the  two  last  preceding  paragraphs  mentioned  to  the  sheriff  clerk, 
with  a  request,  according  to  Form  XII.  in  the  Appendix,  for  the 
transmission  to  him  of  the  amount  of  the  weekly  payments  due  to 
him,  specifying  the  place  where  and  the  manner  in  which  the  amount 
is  to  be  remitted,  which  request  shall  be  signed  by  the  workman 
in  his  own  handwriting. 

(11.)  On  receipt  of  the  certificate,  declaration;  and  request,  the 
sheriff  clerk  shall  examine  the  same,  and  may,  if  not  satisfied  that 
the  same  are  in  order,  return  the  same  for  correction. 

(12.)  When  the  sheriff  clerk  is  satisfied  that  the  certificate, 
declaration,  and  request  are  in  order,  he  shall  send  to  the  employer 
a  notice  according  to  Form  XIII.  in  the  Appendix,  requesting 
him  to  forward  the  amount  due ;  and  the  employer  shall  thereupon 
forward  the  amount  to  the  sheriff  clerk,  who  shall  remit  the  same, 
less  any  fees  payable  to  the  sheriff  clerk  and  the  cost  of  transmission, 
to  the  workman,  at  the  address  and  in  the  manner  requested  by 
him,  such  remittance  being  in  all  cases  at  the  coBt  and  risk  of  the 
workman. 

17.  The  following  regulations  shall  apply  to  cases  to  be  stated 
by  a  sheriff  in  virtue  of  the  provision  contained  in  paragraph  17  (b) 
of  the  Second  Schedule  appended  to  the  Act : 

(a)  An  application  to  a  sheriff  to  state  a  case  on  a  question  of 

law  determined  by  him  shall  be  made  by  minute  lodged  in 
the  process  within  seven  days  after  the  sheriff  has  issued 
his  award,  and  such  minute  shall  set  forth  the  question 
(or  questions)  of  law  proposed  as  the  subject-matter  of  the 
case,  and  shall  be  accompanied  by  a  deposit  of  £1,  which  shall 
be  paid  to  the  sherifl^clerk  as  his  fee  for  preparing  the  case. 

(b)  The  sheriff  clerk  shall  within  seven  days  from  the  lodging 

of  such  minute,  accompanied  as  aforesaid,  prepare  the  case 
and  submit  the  same  in  draft  to  the  parties  or  their  agents. 

(c)  Should  the   parties    or  their  agents   fail   to   agree  as   to   the 
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terms  of  the  case,  these  shall  be  settled  by  the  sheriff, 
provided  always  that,  if  the  sheriff  on  a  draft  case  being 
submitted  to  him  is  of  opinion  that  any  question  of  law 
stated  in  it  was  not  raised  by  the  admissions  made  or  the 
facts  proved  before  him,  or  that  the  application  for  a  case 
is  frivolous,  he  may  refuse  to  state  or  sign  the  case,  but 
in  that  event  he  shall  grant  to  the  applicant  a  certificate 
specifying  the  cause,  and  bearing  the  date,  of  the  refusal. 

(a!)  The  case  shall  be  as  nearly  as  possible  in  terms  of  Form  II.  in 
the  Appendix  hereto,  and  shall  bear  to  be  stated  by  the 
sheriff  and  shall  be  signed  by  him. 

(e)  The  appellant  shall,  within  seven  days  after  the  case  as  settled 
has  been  delivered  to  him,  give  written  notice  of  his  intention 
to  proceed  with  it,  and  of  the  division  to  which  he  proposes 
to  submit  it,  to  the  other  party  or  parties  interested,  and 
shall  at  the  same  time  send  to  each  of  such  parties  a  copy  of 
the  case.  He  shall  also  within  the  said  seven  days  transmit 
the  case  by  post  to,  or  cause  the  same  to  be  lodged  with,  the 
principal  clerk  of  the  division  mentioned  in  the  foresaid 
notice,  together  with  a  certificate  under  the  hand  of  himself 
or  his  law  agent  of  the  notice  having  been  given  to  the  other 
parties. 

(/)  The  regulations  as  to  the  printing  of  appeals  from  the  sheriff 
courts  contained  in  the  Act  of  Sederunt  of  10th  March,  1870, 
"anent  probation  and  appeals  from  inferior  courts,"  shall 
apply  to  cases  stated  under  the  Act,  provided  always  that  it 
shall  not  be  necessary  to  print  any  document,  except  the 
case,  without  a  special  order  from  the  Court,  and  provided 
also  that  either  party  may  move  for  an  order  on  the  sheriff 
clerk  to  transmit  the  process. 

(g)  The  court  shall  have  power  when  determining  a  case  to  make 
such  order  arising  out  of  the  answer  (or  answers)  given  by 
them  to  the  question  (or  questions)  put  as  they  shall  think 
necessary,  and  also  to  make  such  order  as  to  the  costs  of  the 
case  as  to  them  may  seem  right.  They  may  also,  before 
giving  their  determination,  send  back  the  case  to  the  sheriff 
for  amendment. 

(h)  When  a  sheriff  has  refused  to  state  and  sign  a  case,  the  appli- 
cant for  the  case  may  within  seven  days  from  the  date  of 
such  refusal  apply  by  a  written  note  to  one  of  the  divisions 
of  the  Court  of  Session  for  an  order  upon  the  other  party  or 
parties  to  show  cause  why  a  case  should  not  be  stated.  Such 
note,  which  may  be  in  terms  of  Form  III.  of  the  Appendix 
hereto,  shall  be  accompanied  by  the  above-mentioned  certifi- 
cate of  refusal,  and  shall  state  shortly  the  nature  of  the  cause, 
the  facts,  and  the  question  or  questions  of  law  which  the 
applicant  desires  to  raise,  and  any  judge  of  the  division,  or 
in  vacation  the  Lord  Ordinary  officiating  on  the  Bills,  may, 
after  intimation  to  the  other  party  or  parties,  dispose  of  it 
summarily,  and  his  judgment  upon  it,  as  well  as  upon  the 
question  of  costs,  shall  be  final.  If  an  order  is  pronounced 
requiring  the  sheriff  to  state  and  sign  a  case,  the  case  shall 
be  stated  as  hereinbefore  provided,  and  these  regulations 
shall  apply  to  the  subsequent  procedure. 
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18.  This  Act  of  Sederunt  shall  come  into  operation  on  1st  July, 
1907,  but  except  so  far  as  it  relates  to  references  to  medical  referees 
and  proceedings  consequential  thereon,  shall  not  apply  in  any  case 
where  the  accident  happened  before  the  commencement  of  the  Act. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  common  form. 

J.  H.  A.  Macdonald,  I.P.D. 


APPENDIX. 


Poem  1. 


Form  of  Memorandum  under  paragraph  9  of  Schedule  II.  (and  Act  of 
Sederunt,  section  11). 

Workmen's  Compensation  Act,  1906. 

A.B.  (name  and  design  him  or  them,  and  if  legal  representative  state 

character),  Claimant, 

v. 

CD.  (name  and  design  him  or  them),  Respondent. 

The  claimant  claimed  compensation  from  the  respondent  in  respect  of— 

Personal  injury  (here  state  very  shortly  the  nature  of  the  injury,  e.g. 
broken  leg,  loss  of  arm,  internal  injuries,  etc.), 
[or] 

The  death  of  of  whom  the  claimant  is  (here  state  relationship, 

e.g.  widow,  son,  etc.,  and  whether  or  not  dependent,  or  represen- 


caused  by  accident  in  the  employment  of  (here  state  whether  in  service 
of  the  respondent ;  or  of  a  contractor,  naming  and  designing  him,  em- 
ployed by  the  respondent), 
at  on 

The  question  in  dispute,  which  was  (here  state  shortly  whether 
liability,  right  to  claim,  or  amount  of  compensation  only  was  disputed) 
was  referred  to  (here  state  whether  a  committee  or  arbitrator,  describing 
or  naming  them  [or]  determmed  by  agreement). 

The  decision  [or]  award  [or]  agreement  was  made  on  ,  and  was 

as  follows : 

(Here  set  out  the  same.) 

It  is  requested  that  this  memorandum  be  recorded  in  the  Special 
Eegister  of  the  Sheriff  Court  of  at 

To  the  Sheriff  Clerk,  Signature, 

Court  House,  Dated, 
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FOBM  2. 

Form  of  Stated  Case. 

In  the  Sheriff  Court  of  at  ,  on  appeal  to  the  Division 

of  the  Court  of  Session,  in  an  arbitration  under  the  Workmen's  Com- 
pensation Act,  1906,  between  A.B.  (name  and  design  him),  Appellant, 
and  CD.  &  Co.  (name  and  design  them),  Respondents. 

This  is  an  arbitration  [state  concisely  and  without  argument  the  nature 
of  the  application,  and  the  facts  admitted  or  proved  which  raise  the 
question  (or  questions)  of  law  to  be  submitted  on  appeal]. 

The  question  (or  questions)  of  law.  for  the  opinion  of  the  Court  is  (or 
are)  [state  it  or  them]. 

This  case  is  stated  [or,  as  adjusted  by  the  parties,  is  stated]  by  me. 

(Signature  of  Sheriff.) 
Dated  this  day  of  ,  19    . 


Poem  3. 
Form  of  Note  for  Order  to  state  a  Case. 

In  the  Sheriff  Court  of  at  ,  on  appeal,  at  the  instance  of 

A.B.  (name  and  design  him),  Appellant,  to  the  Division  of  the 

Court  of  Session,  in  an  arbitration  under  the  Workmen's  Compensation 
Act,  1906,  between  (state  the  parties). 

In  this  arbitration,  which  was  decided  by  Sheriff  ,  on  , 

the  said  Sheriff  has  refused,  conform  to  certificate  herewith  produced, 
to  state  and  sign  a  case  for  which  the  appellant  duly  applied  in  writing. 

[Sere  state  concisely  and  without  argument  the  nature  of  the  applica- 
tion, and  the  facts  alleged  to  be  admitted  or  proved  which  raise  the 
question  (or  questions)  of  law  proposed  to  be  submitted  on  appeal.] 

The  question  (or  questions)  of  law  proposed  to  be  submitted  for  the 
opinion  of  the  Court  is  (or  are)  [state  it  or  them]. 

The  appellant  prays  for  an  order  on  the  respondents,  the  said  , 

to  show  cause  why  a  case  should  not  be  stated  by  the  Sheriff  for  the 
following  reasons : — [here  state  seriatim  the  reasons]. 

[To  be  signed  by  the  appellant  or  Ms  counsel  or  law  agent.] 

Dated  this  day  of  ,  19      . 


Foem  i. 

Form  of  Eeference  by  Sheriff  Clerk  to  Medical  Beferee  under  Schedule  I., 
section  15  of  the  Act,  and  Act  of  Sederunt,  seotion  IS  (2). 

Workmen's  Compensation  Act,  1906. 
Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 
On  the  application  of  A.B.,  residing  at  and  CD.  ,  of 

(a  copy  of  which  is  hereto  annexed),  reference  is  hereby  made  to 
of  a  medical  referee  under  the  said  Act,  to  examine  the  said 

and  give  his  certificate  as  to  the  condition  of  the  said  and  his  fit- 

ness for  employment,  specifying  if  necessary  the  kind  of  employment  for 
which  he  is  fit;  [or] 

whether  or  to  what  extent  the  incapacity  of  the  said  is  due  to  the 

accident. 
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Copies  of  the  reports  of  the  medical  practitioners  by  whom  the  said 
has  been  examined  are  annexed.    The  said  ,  who  is  now  at 

,  has  been  directed  to  submit  himself  for  examination. 
The  said  is  in  a  fit  condition  to  travel  and  fie  has  been  directed 

to  attend  for  examination  at  such  time  and  place  as  may  be  fixed  by  the 
referee  ; 
[or]      . 
The  said  does  not  appear  to  be  in  a  fit  condition  to  travel. 

The  referee  is  requested  to  forward  his  certificate  to  the  Sheriff  Clerk 
of  at  on  or  before  the  day  of 

Signature 
Dated  Sheriff  Clerk  of 


Fobm  5. 

Form  of  Direction  by  Sheriff  Clerk  to  Workman  (Act  of  Sederunt, 
sections  15  (3)  and  16  (5)). 

Workmen's  Compensation  Act,  1906. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 

To  A.B.  (here  state  name  and  address). 

Take  notice  that  Mr.  of  •  ,  one  of  the  medical  referees 

under  the  Act,  has  been  appointed  to  examine  you  in  accordance  with 
the  application  made. 

You  are  hereby  required  to  submit  yourself  for  examination  by  him 
[add  where  workman  is  in  a  fit  condition  to  travel]  and  to  attend  for  that 
purpose  at  such  time  and  place  as  may  be  fixed  by  him. 

Signature 

Dated  *     Sheriff  Clerk  of 


Form  6. 

Form  of  Notice  of  Application  by  Workman  intending  to  reside  Abroad 
for  Reference  to  Medical  Eeferee  under  Schedule  I.,  paragraph  18  of 
the  Act,  and  Act  of  Sederunt,  section  16  (2). 

Workmen's  Compensation  Act,  1906. 
Sheriff  Court  of  at 

A.B,  Clamant,  v.  CD.,  Respondent. 
Take  notice  that  A.B.,  now  residing  at  ,  to  whom,  under  a 

Memorandum  [or]  Award  [or]  Certificate,  recorded  on  ,  a  weekly 

payment  of  is  payable  by  the  said  ,  intends  to  cease  to 

reside  in  the  United  Kingdom. 

The  said  A.B.  craves  the  Court  to  refer  to  a  medical  referee  the 
question  whether  the  incapacity  of  the  said  A.B.  resulting  from  the 
injury  is  likely  to  be  of  a  permanent  nature. 
Dated 

Signature 

(of  Applicant  or  Applicant's  Agent). 
To  the  Sheriff  Clerk  of  ,  ' 

Court  House. 
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FOBM  7. 

Form  of  Reference  by  Sheriff  Clerk  to  Medical  Referee  under  Schedule  I., 
paragraph  18  of  the  Act,  and  Act  of  Sederunt,  section  16  (4). 

Workmen's  Compensation  Act,  1906. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 

On  the  application  of  A.B.,  now  residing  at  (a  copy  of  which 

is  hereto  annexed),  reference  is  hereby  made  to  of  ,  a  medical 

referee  under  the  said  Act,  to  examine  the  said  ,  and  to  give  his 

certificate  as  to  whether  the  incapacity  of  the  said  ,  resulting 

from  the  injury,  is  likely  to  be  of  a  permanent  nature. 

The  said  ,  who  is  now  at  ,  has  been  directed  to  submit 

himself  for  examination. 

The  said  is  in  a  fit  condition  to  travel,  and  has  been  directed  to 

attend  for  examination  at  such  time  and  place  as  may  be  fixed  by  the 
referee. 
[or] 

The  said  does  not  appear  to  be  in  a  fit  condition  to  travel. 

The  referee  is  requested  to  forward  his  certificate  to  the  Sheriff  Clerk 
of  at  ,  on  or  before  the  day  ,  specifying  therein 

the  nature  of  the  incapacity  of  the  said  ,  and  whether  the  same 

is  likely  to  be  of  a  permanent  nature. 

Dated 

Signature 

Sheriff  Clerk  of 


Poem  8. 
Form  of  Certificate  of  Identity  (Act  of  Sederunt,  section  16  (7)  (c) ). 

(To  be  printed  on  thick  blue  foolscap.) 
Workmen's  Compensation  Act,  1906. 
To  be  cabefully  pbesebved.  No  of  Certificate 

Notice.— This  Certificate  is  no  security  whatever  for  a  Debt. 
Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 
This  is  to  certify  that  A.B.  ,  late  of  (address  and  description), 

is  entitled  to  a  weekly  payment  of  from  (name  and  address  of 

employer)  as  compensation  payable  to  the  said  A.B.  in  respect  of 

personal  injury  caused  to  him  by  accident,  arising  out  of  and  in  the 
course  of  his  employment,  such  weekly  payment  to  continue  during 
the  total  or  partial  incapacity  of  the  said  A.B.  for  work ;  and  that 

the  description  of  the  said  A.B.  and  his  incapacity  for  work,  as 

certified  by  the  medical  referee,  appointed  under  the  said  Act,  are  as 
follows : — 
Age 
Height 

Hair  Eyes 

Nature  of  incapacity. — (Describe  nature  of  incapacity  and  whether  the 
same  is  likely  to  be  of  a  permanent  nature,  as  in  certificate  of  medical 
referee.) 
Dated 

Signature 

Sheriff  Clerk  of 
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Form  9. 

Form  of  Notice  to  be  given  by  Sheriff  Clerk  to  Workman  intending  to 
reside  Abroad  (Act  of  Sederunt,  section  16  (7)  (d) ). 

Workmen's  Compensation  Act,  1906. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 

To  A.B.  (address  and  description). 

Take  notice  that  if  you  desire  to  obtain  payment  of  the  weekly 
payments  payable  to  you  under  the  award  [or]  memorandum  [or] 
certificate  hereto  annexed,  while  you  are  residing  out  of  the  United 
Kingdom,  you  must  at  intervals  of  three  months  from  the  date  up  to 
which  such  payments  have  been  made,  submit  yourself  to  examination 
by  a  medical  practitioner  in  the  place  where  you  are  residing,  and 
produce  to  him  the  copy  of  the  certificate  of  the  medical  referee,  and 
the  certificate  of  identity  hereto  annexed ;  and  you  must  obtain  from 
such  medical  practitioner  a  certificate  in  the  form  hereto  annexed,  that 
he  has  examined  you,  and  that  your  incapacity  resulting  from  the 
injury  specified  in  the  certificate  of  the  medical  referee  continues ;  and 
such  certificate  must  be  verified  by  the  medical  practitioner  by  declara- 
tion in  your  presence  before  some  such  person  as  hereinafter  mentioned. 

You  must  also  attend  before  some  such  person  as  hereinafter 
mentioned,  and  make  a  declaration  in  the  form  hereto  annexed  that 
you  are  the  same  person  as  mentioned  in  the  copy  of  the  certificate 
of  the  medical  referee  and  in  the  certificate  of  identity  hereto  annexed, 
and  in  the  certificate  of  the  medical  practitioner  by  whom  you  have 
been  examined,  producing  to  such  person  the  copy  and  certificates 
above-mentioned. 

You  must  then  transmit  to  me  at  my  office,  situated  at  ,  the 

certificate  of  the  medical  practitioner  by  whom  you  have  been 
examined,  and  your  declaration  together  with  a  request  for  trans- 
mission to  you  of  the  amount  of  the  weekly  payment  due  to  you, 
specifying  the  place  where  and  the  manner  in  which  the  amount  is  to 
be  transmitted,  according  to  the  form  hereto  annexed,  which  request 
must  be  signed  in  your  own  handwriting. 

The  persons  before  whom  a  certificate  may  be  verified  or  a  declaration 
made  are : — 

1.  Any  person  having  authority  to  administer  an  oath  in  the  place  in 
which  you  reside. 

2.  Any  British  ambassador,  envoy,  minister,  charge  d'affaires,  or 
secretary  of  embassy  or  legation,  exercising  his  functions  in  any  foreign 
place  in  which  you  reside,  or  any  British  consul-general,  consul,  vice- 
consul,  acting-consul,  pro-consul,  or  consular  agent  exercising  his 
functions  in  any  foreign  place  in  which  you  reside. 

Dated  this  day  of 

Signature 

Sheriff  Clerk  of 
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Poem  10. 

Form  of  Medical  Certificate  to  be  obtained  by  Workman  residing  out  of 
the  United  Kingdom  (Act  of  Sederunt,  section  16  (7,  d)  and  (8) ). 

Workmen's  Compensation  Act,  1906. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 

I  (name,  address,  and  qualification  of  medical  practitioner)  hereby 
certify  that  I  have  this  day  examined  A.B.  of  ,  whom  I 

conscientiously  believe  to  be  the  same  person  as  A.B.,  of 

described  in  the  copy  certificate  of  the  medical  referee  in  the  above- 
mentioned  proceedings,  dated  the  day  of  ,  and  in  the 
certificate  of  identity,  dated  the  day  of  ,  produced  to  me  by 
the  said  A.B.  ;  and  that  in  my  opinion  the  incapacity  of  the  said 
A.B.  ,  resulting  from  the  injury  described  in  the  said  certificate 
of  the  medical  referee  still  continues. 

Dated  this  day  of 

Signature, 

Declared  at  this  day  of  in  the  presence  of  the  said 

A.B.  ,  the  copy  of  the  certificate  of  the  medical  referee,  and  the 

certificate  of  identity  above-mentioned  being  at  the  same  time 
produced. 

Before  me 

[Signature  and  description  of  person  before 
whom  the  declaration  is  made.] 


Pobm  11. 

Form  of  Declaration  of  Identity  by  Workman  residing  out  of  the  United 
Kingdom  (Act  of  Sederunt,  section  16  (7,  d)  and  (9) ). 

Workmen's  Compensation  Act,  1906. 

Sheriff  Court  of  at 

A.B.,  Claimant,  o.  CD.,  Respondent. 

I,  A.B.  of  ,  hereby  declare  that  I  am  the  same  person  as 

A.B.  of  ,  described  in  the  copy  of  the  certificate  of  the 

medical  referee  in  the  above-mentioned  proceedings,  dated  the 
day  of  ,  now  produced  by  me,  and  in  the  certificate  of  identity, 

dated  the  day  of  ,  now  produced   by  me,  and  the  same 

person  as  A.B.  of  ,  described  in  the   certificate  of 

declared  by  the  said  in  my  presence  on  the  day  of  , 

and  now  produced  by  me. 

[Signature  of  Claimant.} 

Declared  at  this  day  of  ,  the  certificates  above- 

mentioned  being  at  the  same  time  produced. 

Before  me 

[Signature  and  description  of  person  before 
whom  the  declaration  is  made.] 
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Poem  12. 

Form  of  Bequest  for  Transmission  of  Weekly  Payments  by  Workman 
residing  out  of  United  Kingdom  (Act  of  Sederunt,  section  16  (10) ). 

Workmen's  Compensation  Act,  1906. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 

Sir, — I  herewith  enclose  medical  certificate  and  declaration  of 
identity,  and  request  that  the  amount  of  the  weekly  payments  due 
to  me  in  the  above-mentioned  proceedings  may  be  transmitted  to  me 
at  (here  give  full  address  and  state  how  transmission  is  to  be  made  as), 
by  Post  Office  Order  payable  at  (here  give  name  of  Post  Office), 
[or] 

Banker's  draft  on  the  (here  give  name  and  address  of  Bank). — I  am, 
sir,  your  obedient  servant. 

(To  be  signed  by  the  workman  in  his  own  handwriting.) 

To  the  Sheriff  Clerk  of  , 

Court  House, 

Scotland. 


Pobm  13. 

Form  of  Notice  by  Sheriff  Clerk  to  Employer  of  Receipt  of  Certificate, 
Declaration  and  Sequest  for  Payment  Abroad  (Act  of  Sederunt,  section 
16(12)). 

Workmen's  Compensation  Act,  1906. 

Sheriff  Court  of  at 

A.B.,  Claimant,  v.  CD.,  Respondent. 

I  hereby  give  notice  that  proof  has  been  received  of  identity  and  of 
continuance  of  incapacity,  and  I  have  to  request  you  to  transmit  the 
sum  of  ,  being  the  amount  of  the  weekly  payments  payable  to 

A.B.  ,  under  the  award  for]  memorandum  [or]  certificate,  from 

(here  state  the  date  to  which  they  were  last  paid)  to  (here  give  date 
13  weeks  from  preceding  date)  to  me,  to  be  remitted  to  the  said  A.B. 

Dated  this  day  of  ,  19      . 

Signature 

Sheriff  Clerk  of 
To 

(Name  and  address  of  employer.) 
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Order  of  the  Secretary  of  State  under  Paragraph  (16)  of 
Schedule  n.  of  the  Workmen's  Compensation  Act,  1906, 
dated  the  25th  june,  1907,  conferring  certain  powers 
under  that  ad'  on  a  committee  representative  of  the 
Durham  Colliery  Owners'  Mutual  Protection  Association 
and  Durham  Miners'  Association. 

Whereas  it  is  provided  by  paragraph  (16)  of  Schedule  II.  of  the 
Workmen's  Compensation  Act,  1906,  that  the  Secretary  of  State 
may,  by  order,  either  unconditionally  or  subject  to  such  conditions  or 
modifications  as  he  may  think  fit,  confer  on  any  Committee  representa- 
tive of  an  employer  and  his  workman,  as  respects  any  matter  in  which 
the  Committee  act  as  arbitrators,  or  which  is  settled  by  agreement 
submitted  to  and  approved  by  the  Committee,  all  or  any  of  the 
powers  conferred  by  the  said  Act  exclusively  on  county  courts,  or 
judges  of  county  courts,  and  may  by  the  order  provide  how  and  to 
whom  the  compensation  money  is  to  be  paid  in  cases  where,  but  for 
the  order,  the  money  would  be  required  to  be  paid  into  Court ;  and 
that  the  order  may  exclude  from  the  operation  of  provisoes  (d)  and  (e) 
of  paragraph  (9)  of  the  said  Schedule  agreements  submitted  to  and 
approved  by  the  Committee,  and  may  contain  such  incidental,  conse- 
quential, or  supplemental  provisions  as  may  appear  to  the  Secretary  of 
State  to  be  necessary  or  proper  for  the  purposes  of  the  order : 

Now  I,  the  Eight  Honourable  Herbert  John  Gladstone,  one  of  his 
Majesty's  Principal  Secretaries  of  State,  in  pursuance  of  the  power 
vested  in  me  by  the  said  paragraph,  do  hereby  make  the  following 
Order : 

1.  In  this  order  the  expression  "the  Committee  "  means  the  Com- 

mittee representative  of  the  Durham  Colliery  Owners'  Mutual 
Protection  Association  and  Durham  Miners'  Association  having 
power  to  settle  matters  under  the  Workmen's  Compensation 
Act,  1906,  between  employers  and  workmen  belonging  to  the 
said  associations. 

2.  The  Committee,  may,  in  cases  in  which  they  have  power  to  settle 

matters  under  the  Act,  exercise  such  of  the  powers  conferred  by 
the  Act  exclusively  on  County  Courts  or  Judges  of  County 
Courts  as  are  contained  in  paragraphs  (7)  and  (9)  of  Schedule 
I.  of  the  Act,  modified  as  follows : 

(a)  Where  a  weekly  payment  is  payable  to  a  person  under  any 

legal  disability,  the  Committee  may,  on  application,  direct 
that  the  weekly  payment  be  paid  during  the  disability  to 
the  Committee,  or  to  any  trustee  or  trustees  appointed  by 
them,  and  any  sum  so  paid  shall  be  invested,  applied,  or 
otherwise  dealt  with  by  the  Committee,  or  by  such  trustee 
or  trustees  in  such  manner  as  the  Committee  in  their  dis- 
cretion think  fit  from  time  to  time  to  order  for  the  benefit 
of  the  persons  entitled  thereto. 

(b)  Where  it  appears  to  the  Committee,  on  application,  that  on 

account  of  neglect  of  children  on  the  part  of  a  widow  or 
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on  account  of  the  variation  of  the  circumstances  of  the 
various  dependants  or  for  any  other  sufficient  cause  an 
order  or  award  made  by  the  Committee  as  to  the  appor- 
tionment among  the  several  dependants  of  any  sum  paid 
as  compensation,  or  as  to  the  manner  in  which  any  sum 
payable  to  any  such  dependant  is  to  be  invested,  applied, 
or  otherwise  dealt  with,  ought  to  be  varied,  the  Committee 
may  make  such  order  for  the  variation  of  the  former  order 
or  award  as  in  the  circumstances  of  the  case  the  Committee 
may  think  just. 

3.  In  any  case  in  which  the  Committee  act  as  arbitrators,  or  which 

is  settled  by  agreement  submitted  to  and  approved  by  the 
Committee,  any  payment  of  compensation  due  in  respect  of  the 
death  of  a  workman  which  would,*  but  for  this  order,  be 
required  to  be  made  into  the  County  Court,  shall  be  made  to 
the  Committee,  or  if  the  Committee  so  direct,  to  trustees 
appointed  by  them,  and  any  sums  so  paid  shall  be  invested, 
applied,  or  otherwise  dealt  with  by  the  Committee  or  trustees 
in  such  manner  as  the  Committee  in  their  discretion  think  fit 
for  the  benefit  of  the  persons  entitled  thereto. 

4.  The  receipt   of  the  Joint  Secretaries  of  the  Committee  or  of 

the  trustee  or  trustees  appointed  by  the  Committee  shall  be 
a  sufficient  discharge  in  respect  of  any  sums  paid  under  the 
foregoing  provisions. 

5.  Provisoes   (d)    and    (e)   of   paragraph   (9)   of  Schedule  II.   of 

the  Act  shall  not  apply  to  any  agreements  made  under 
the  Act  which  have  been  submitted  to  and  approved  by  the 
Committee. 

6.  This  Order  shall  come  into  force  on  the  first  day  of  July,  1907, 

but  in  accordance  with  the  provisions  of  the  Act  will  not  apply 
in  any  case  where  the  accident  happened  before  that  date. 

One  of  his  Majesty's  Principal 
Secretaries  of  State. 
Whitehall,  25th  June,  1907. 

*  Under  the  provisions  of  paragraph  (5)  of  Schedule  I.,  any  compensa- 
tion due  in  respect  of  the  death  of  a  workman  is  required  to  be  paid 
into  the  county  court  except  in  cases  where  the  workman  leaves  no 
dependants.  In  such  cases  the  money  may  be  paid  direct  to  the  legal 
personal  representative  of  the  workman,  or,  if  there  is  no  such  repre- 
sentative, to  the  person  to  whom  the  expenses  of  the  medical  atten- 
dance and  burial  are  due. 
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APPENDIX  Y. 

WORKMEN'S  COMPENSATION  SCHEMES. 

[Dbaft]  Regulations,  dated  Jdly  1,  1907,  made  by  the  Chief 
Registrar  of  Friendly  Societies  under  the  Workmen's 
Compensation  Act,  1906. 

In  pursuance  of  the  powers  vested  in  me  by  the  above-mentioned 
statute,  I,  James  Duncan  Stuart  Sim,  Chief  Registrar  of  Friendly 
Societies,  hereby  made  the  following  Regulations : — 

1.  Every  application  for  certificate  to  a  scheme  under  section  3  of 
the  Workmen's  Compensation  Act,  1906  (in  these  regulations  termed 
"  the  Act "),  shall  be  in  Form  A  annexed  to  these  regulations,  and 
shall  be  accompanied  by  the  documents  mentioned  in  such  Form.  If 
a  scheme  includes  the  workmen  of  more  than  one  employer  a  separate 
application  shall  be  made  by  each  employer. 

2.  Every  application  for  re-certification,  under  section  15  of  the 
Act,  of  a  scheme  certified  under  the  Workmen's  Compensation  Act, 
1897,  and  in  force  on  1st  July,  1907,  shall  be  in  Form  C,  and  shall 
be  accompanied  by  the  documents  mentioned  in  such  Form.  If  a 
scheme  includes  the  workmen  of  more  than  one  employer  a  separate 
application  shall  be  made  by  each  employer. 

3.  Every  application  for  certificate  to  a  partial  amendment  of  a 
scheme  shall  be  in  Form  D,  and  shall  be  accompanied  by  the  docu- 
ments mentioned  in  such  Form.  If  a  scheme  includes  the  workmen 
of  more  than  one  employer  a  separate  application  shall  be  made  by 
each  employer. 

4.  Every  application  for  renewal  of  certificate  to  a  scheme  shall 
be  in  Form  E,  and  shall  be  accompanied  by  the  documents  men- 
tioned in  such  Form.  If  a  scheme  includes  the  workmen  of  more 
than  one  employer  a  separate  application  shall  be  made  by  each 
employer. 

5.  Every  complaint  by  or  on  behalf  of  workmen  shall  be  as  nearly 
as  may  be  in  Form  F. 

6.  The  following  fees  shall  be  payable  in  advance  for  matters 
to  be  transacted  and  for  the  inspection  of  documents  under  the 
Act:— 

For  every  certificate  to  a  scheme,  for  the  renewal  of 
certificate  to  a  scheme,  or  for  the  re-certification 
(under  section  15  of  the  Act)  of  a  scheme,  when 
the  number  of  workmen  in  the  employment — 

does  not  exceed  100 

exceeds  100,  but  does  not  exceed  500 

„        500  „  „  1,000 

„     1,000 

E.L.  3    M 


£ 

s. 

d. 

1 

0 

0 

2 

0 

0 

3 

0 

0 

5 

0 

0 
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£  s.  d. 

For  every   certificate  to   a  partial  amendment  of   a 

scheme  ...  ...  ••■  ■■■  ...     1     0    0 

(In  any  of  the  above  cases  when  a  scheme  includes 
the  workmen  of  more  than  one  employer  the  fee  will 
be  payable  by  each  employer  in  accordance  with  the 
number  of  workmen  in  his  employment.) 
For  every  determination  as  to  the  distribution  of  funds 
on  expiration  or  revocation  of  certificate  to  a  scheme, 
when  the  amount  for  distribution — 

does  not  exceed  £500  ...  ...  ...     5    0    0 

exceeds  £500        ...  ...  ...  ...     Not  ex- 

ceeding 1  per  cent,  of 
the  amount  for  distri- 
bution. 
For  every    document    required  to    be    signed    by    a 
Begistrar  or  to  bear  the  seal  of  the  Central  Office 
and    not    chargeable    with    any  other  fee  to   the 
Eegistrar       ...  ...  ...  ...  ...     0    2     6 

For  every  inspection  on  the  same  day  of  documents 
(whether  one  or  more)  in  the  custody  of  the  Eegis- 
trar relating  to  one  and  the  same  scheme  ...  ...     0    1     0 

For  every  copy  or  extract  of  any  document  in  the 

custody  of  the  Eegistrar,  not  exceeding  216  words    0    10 
And,  if  exceeding  that  number,  4rf.  per  folio  of  72 
words  (in  addition  to  the  fee,  if  any,  for  the  sig- 
nature of  a  Begistrar  or  seal  of  the  Central  Office). 

Chief  Eegistrar  of  Friendly  Societies. 
1st  July,  1907. 


POBM   A. 

Workmen's  Compensation  Act,  1906. 
Application  for  Certificate  to  Scheme. 

Pull  name  and  address  of  employer  .' 

Nature  of  employment 

Situation  of  works 

This  application  is  made  by  the  undersigned  employer  and  five 
workmen. 

The  total  number  of  workmen  in  the  employment  is  ,  and  at  a 

ballot,  taken  on  ,  19    ,  of  such  workmen  voted  in  favour  of 

the  scheme,*  an  abstraot  of  which — with  a  notification  that  any  work- 
man objecting  to  the  same  was  at  liberty  to  communicate  his  views  to 
the  Begistrar  of  Friendly  Sooieties,  28,  Abingdon  Street,  London,  S.W. 
(or  as  the  case  may  be) — was  posted  in  a  conspicuous  position  at  all  the 
works  for  a  period  of  at  least  fourteen  days  immediately  preceding  the 
date  of  such  ballot. 

The  scheme  jnpludes  (or  dpes  not  include)  other  employers  and  their 
workmen, 


Wohkmen's  Compensation  Schemes. 


899 


The  following  is  a  comparison  of  the  provisions  of  the  soheme  with 
those  of  the  Act : 


Soale  of  Compensation. 

By  Act. 

By  Scheme. 

Where  death  results  from  the 

injury— 

(a)  If  the  workman  leaves  any 

(a)  £160  to  £300,  subject  to  the 

(") 

dependants  wholly    de- 

conditions   mentioned    in 

pendent  upon  his  earn- 

the Act. 

ings, 
(b)  If  the  workman  does  not 

(b)  Not  exceeding  (a) . 

(b) 

leave  any   such  depen- 

dants,  but   leaves   any 

dependants  in  part  de- 

pendent upon  his  earn- 

ings, 
(c)  If  the  workman  leaves  no 
dependants. 

(c)  Not  exceeding  £10. 

(c) 

Where  total  incapacity  for  work 

results  from  the  injury — 

(a)  All  cases  other  than  those 

(a)  Not  exceeding  50  per  cent. 

(a) 

under  (h). 

of  average  earnings  and  not 
exceeding   £1    per   week, 
but   no   compensation  for 
first  week  if  the  incapacity 
lasts  less  than  two  weeks. 

(b)  If  the  workman  is  under 

(b)  Not  exceeding  average  earn- 

(b) 

twenty-one  years  of  age 

ings  and  not  exceeding  10s. 

and  his  average  weekly 

per  week,  but  no  compen- 

earnings  are   less  than 

sation  for  first  week  if  the 

20s. 

incapacity  lasts  less  than 
two  weeks. 

Where   partial    incapacity   for 

As  for  total  incapacity,  but  not 

work  results  from  the  injury. 

exceeding  the  difference  be- 
tween average  earnings  before 
incapacity  and  average  earn- 
ings while  in  receipt  of  com- 
pensation. 

The  following  are  the  benefits  provided  by  the  soheme  other  than 

those  of  the  Act : 
The  contribution  of  the  employer  to  the  scheme  is  to  be 
The  contribution  of  the  workmen  to  the  scheme  is  to  he 
The  scheme  contains  provisions  enabling  a  workman  to  withdraw  from 

the  same,  hut  does  not  contain  any  obligation  upon  the  workmen  to 

join  the  scheme  as  a  condition  of  their  hiring. 
With  this  application  are  sent : 

(a)  Two  printed  copies  of  the  scheme,  each  stitched  in  covers  and 

signed  by  the  applicants ; 

(b)  An  actuarial  report  on  the  scheme  by  Mr.  ; 

(c)  A  statutory  declaration  in  Form  B.  verifying  the  result  of  the 

ballot,  etc. : 

(d)  A  statement  showing  (1)  the  views  of  the  general  body  of  the 

workmen  as  to  the  scheme,  and  (2)  how  such  views  were  ascer- 
tained ;  and 

(e)  The  fee  of  [see  Regulation  6],  prescribed  by  the  ^Regulations. 
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The  views  of  the  employer  are  as  follows  : 
The  views  of  the  workmen  are  as  follows : 

Workmen. 

Employer,  f 
Date  ' ,  19    . 

*  If  the  scheme  includes  other  employers  and  their  workmen  a  separate  application 
must  he  made  hy  each  employer  and  provision  for  administration,  etc.,  should  be  made 
in  the  scheme. 

t  If  the  employer  is  a  body  corporate  the  seal  of  the  corporation  should  be  affixed  and 
duly  witnessed  in  the  space  provided  for  the  signature. 


FOEM  B. 

Workmen's  Compensation  Act,  1906. 

Declaration  verifying  Result  of  Ballot,  etc.* 

Pull  name  of  employer 

I  ,  of  ,  do  solemnly  and  sincerely  declare  that  at  a  ballot 

taken  on        ,  19    ,  after  fourteen  days  notice  thereof  had  been  given, 
out  of  the  total  number  of  workmen  in  the  employment  of  , 

voted  in  favour  of  the  scheme,  application  for  f  which  is  attached 

to  this  declaration,  and  that  on  the  date  of  the  said  ballot  the  total 
number  of  workmen  in  the  said  employment  was 

And  I  make  this  solemn  declaration,  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  the  provisions  of  the  Statutory 
Declarations  Act,  1835. 

Signature  of  declarant. 
J  Taken  and  received  before  me,  one 
of  his  Majesty's  Justices  of  the) 
Peace  for  the  County  of  ,  I 

at  ,  in  the  said  Qounty,  I 

this  day  of        ,  19    .        > 

*  This  declaration  is  to  be  made  either  by  the  employer,  by  the  manager  of  the  works 
or  by  some  other  responsible  person. 

t  Insert  "  certificate  to,"  "  re-certification  of,"  or  as  the  case  may  be. 

J  This  is  to  be  altered  as  the  case  requires  where  any  declaration  is  made  before  "a 
Borough  Magistrate  or  Commissioner  for  Oaths. 


FOEM  C. 

Workmen's  Compensation  Act,  1906. 

Application  for  Re-certification  of  a  Scheme  certified  under  the 

Act  of  1897. 

Full  name  and  address  of  employer 

Nature  of  employment 

Situation  of  works 

This  application  is  made  by  the    undersigned  employer  and  five 
workmen. 

This  scheme  was  certified  on  ,  under  the  Workmen's  Compensa 

tion  Act,  1897,  the  number  of  the  certificate  being  and  was  in 

force  on  July  1st,  1907. 

The  total  number  of  workmen  in  the  employment  is  and  at  a 

ballot,  taken  on  ,19     ,  of  such  workmen  voted  in' favour  of 

the  scheme  *  now  submitted,  an  abstract  of  which— with  a  notification 
that  any  workman  objeoting  to  the  same  was  at  liberty  to  communicate 
his  views  to  the  Kegistrar  of  Friendly  Societies,  28,  Abingdon  Street 
London,  S.W.  (or  as  the  case  may  he)— was  posted  in  a  conspicuous' 
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position  at  all  the  works  for  a  period  of  at  least  fourteen  days  immediately 
preceding  the  date  of  such  ballot. 

The  scheme  includes  (or  does  not  include)  other  employers  and  their 
workmen. 

The  following  is  a  comparison  of  the  provisions  of  the  scheme  now 
submitted  with  those  of  the  scheme  as  certified  and  with  those  of  the 
Act: 


Scale  of  Compensation. 

By  Act. 

By  Scheme. 

As  now 

As  already 

submitted. 

certified. 

Where  death  results  from 

the  injury — 

(a)  If     the     workman 

(a)  £150  to  £300,  subject 

(a) 

(a) 

leaves  any  depen- 

to     the      conditions 

dants    wholly  de- 

mentioned in  the  Act. 

pendent  upon   his 

(b)  If  the  workman  does 

(b)  Not  exceeding  (a). 

(b) 

(b) 

not  leave  any  such 

dependants,       but 

leaves  any  depen- 

dants in  part  de- 

pendent  upon  his 

earnings, 
(c)  If     the     workman 

(c)  Not  exceeding  £10. 

(<0 

(«) 

leaves    no    depen- 

dants. 

Where  total  incapacity  for 

work  results  from   the 

injury — 

(a)  All  cases  other  than 

(a)  Not  exceeding  50  per 

(a) 

(a) 

those  under  (b). 

cent,  of  average  earn- 
ings and  not  exceed- 
ing £1  per  week,  but 
no  compensation  for 
first  week  if  the  in- 
capacity   lasts     less 
than  two  weeks. 

(b)  If  the  workman  is 

(b)  Not  exceeding  average 

00 

(b) 

under    twenty-one 

earnings  and  not  ex- 

years of  age  and 

ceeding  10s.  per  week, 

his  average  weekly 

but  no  compensation 

earnings    are    less 

for  first  week  if  the 

than  20s. 

incapacity  lasts  less 
than  two  weeks. 

Where  partial  incapacity 

As  for   total    incapacity, 

for  work    results  from 

but   not  exceeding  the 

the  injury. 

difference  between  aver- 
age earnings  before  in- 
capacity   and    average 
earnings  while  in  receipt 
of  compensation. 
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The  following  are  trie  benefits  provided  by  the  scheme  other  than 

those  of  the  Act : 
The  contribution  of  the  employer  to  the  scheme  is  to  be 
The  contribution  of  the  workmen  to  the  scheme  is  to  be 
The  scheme  contains  provisions  enabling  a  workman  to  withdraw 

from  the  same,  but  does  not  contain  any  obligation  upon  the  workmen 

to  join  the  scheme  as  a  condition  of  their  hiring. 
With  this  application  are  sent : 

(a)  Two  printed  copies  of  the  scheme,  each  stitched  in  covers  and 

signed  by  the  applicants ; 

(b)  An  actuarial  report  on  the  scheme  by  Mr. 

(c)  A  statutory  declaration  in  Form  B.  verifying  the  result  of  the 

ballot,  etc. ; 

(d)  A  statement  showing  (1)  the  views  of  the  general  body  of  the 

workmen  as  to  the  scheme,  and   (2)  how  such   views  were 
ascertained ;  and 

(e)  The  fee  of  [see  Regulation  6],  prescribed  by  the  Regulations. 
The  views  of  the  employer  are  as  follows : 

The  views  of  the  workmen  are  as  follows : 

Workmen. 

Employer.t 
Date  ,  19    . 

*  If  the  scheme  includes  other  employers  and  their  workmen  a  separate  application 
must  be  mode  by  each  employer  and  provision  for  administration,  etc.,  Bhould  be  made 
in  the  scheme. 

t  If  the  employer  is  a  body  corporate  the  seal  of  the  corporation  should  be  affixed  and 
duly  witnessed  in  the  space  provided  for  the  signature. 


FOKM  D. 

Workmen's  Compensation  Act,  1906. 

Application  for  Certificate  to  Partial  Amendment  of  Scheme. 

Full  name  and  address  of  employer 
Number  of  scheme 

Date  of  certificate  to  scheme  ,  19     . 

Application  for  certificate  to  an  amendment  of  the  above  scheme  is 
made  by  the  undersigned  employer  and  five  workmen. 
With  this  application  are  sent : 

(a)  A  printed  copy  of  the  scheme  as  certified,  marked  to  show  where 

the  alterations  occur  and  what  they  are ; 

(b)  Two  printed  copies  of  the  amendment  each  signed  by  the  appli- 

cants ; 

(c)  A  statement  showing  (1)  the  views  of  the  general  body  of  workmen 

and  (2)  how  such  views  were  ascertained ;  and 

(d)  The  fee  of  £1  prescribed  by  the  Regulations. 

The  views  of  the  general  body  of  workmen  are  as  follows  : 


Date  ,  19 


Workmen. 
Employer. 


*  If  the  employer  is  a  body  corporate  the  seal  of  the  corporation  should  be  affixed  and 
duly  witnessed  in  the  space  provided  for  the  signature. 
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Fobm  E. 

Workmen's  Compensation  Act,  1906. 

Application  for  Renewal  of  Certificate  to  Scheme. 

Pull  name  and  address  of  employer 

Nature  of  employment 

Situation  of  works 

This  application  is  made  by  the  undersigned  employer  and  five 
workmen. 

The  total  number  of  workmen  in  the  employment  is  ,  and  the 

number  contracting  out  under  the  scheme  is 

The  scheme  *  includes  (or  does  not  include) i other  employers  and  their 
workmen. 

(If  any  modification  of  the  scheme  is  now  proposed,  the  following 
comparative  statement  should  be  filled  in.) 

The  following  is  a  comparison  of  the  provisions  of  the  scheme  now 
submitted  with  those  of  the  scheme  as  certified  and  with  those  of 
the  Act. 


Scale  of  Compensation. 

By  Act. 

By  Scheme. 

As 
certified. 

Proposed 

alterations. 

Where  death  results  from  ' 

the  injury — 

(a)  If     the     workman 
leaves  any  depen- 
dants   wholly   de- 
pendent upon   his 

(a)  £150  to  £300,  subject 
to      the     conditions 
mentioned  in  the  Act. 

(a) 

(a) 

(b)  If  the  workman  does 
not  leave  any  such 
dependants,       but 
leaves  any  depen- 
dants in  part  de- 
pendent upon   his 

(b)  Not  exceeding  (a). 

(b) 

(b) 

(c)  If     the     workman 
leaves    no    depen- 
dants. 

(c)  Not  exceeding  £10. 

(<=) 

(c) 

Where  total  incapacity  for 
work  results  from   the 

injury— 

(a)  All  cases  other  than 
those  under  (b). 

(a)  Not  exceeding  50  per 
cent,  of  average  earn- 
ings and  not  exceed- 
ing £1  per  week,  but 
no  compensation  for 
first  week  if  the  in- 
capacity   lasts     less 
than  two  weeks. 

(a) 

(a) 
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Scale  of  Compensation. 

By  Act. 

By  Scheme. 

As 
certified. 

Proposed 
alterations. 

(b)  If  the  workman  is 
under   twenty-one 
years  of  age   and 
his  average  weekly 
earnings    are    less 
than  20s. 

Where  partial  incapacity 
for  work    results   from 
the  injury. 

(b)  Not  exceeding  average 
earnings  and  not  ex- 
ceeding 10s.  per  week, 
but  no  compensation 
for  first  week  if  the 
incapacity  lasts  less 
than  two  weeks. 

As  for   total    incapacity, 
but  not  exceeding   the 
difference  between  aver- 
age earnings  before  in- 
capacity   and     average 
earnings  while  in  receipt 
of  compensation. 

(b) 

(b) 

Benefits  other  than  those  of  the  Act       

Contributions  of  employer           

Contributions  of  workmen           

With  this  application  are  sent : 

(a)  Two  printed  copies  of  the  scheme,  each  stitched  in  covers  and 

signed  by  the  applicants ; 

(b)  An  actuarial  report  on  the  working  of  the  scheme  during  the 

preceding  five  years,  by  Mr.  ; 

t  (c)  A  statement  showing  (1)  the  views  of  the  general  body  of  the 

workmen  as  toi  the  scheme,  .and  (2)   how  such  views  were 

ascertained;  and 
(d)  The  fee  of  [see  Regulation  6],  prescribed  by  the  Regulations. 
The  views  of  the  employer  are  as  follows : 

The  views  of  the  workmen  are  as  follows : 


Date 


,19    . 


Workmen. 
Employer.! 


*  If  the  Bcheme  includes  other  employers  and  their  workmen  a  separate  application 
must  be  made  by  each  employer  and  provision  for  administration,  etc.,  should  be  made  in 
the  Bcheme. 

t  The  Registrar  may  require  a  ballot  if  he  thinks  fit. 

1  If  the  employer  is  a  body  corporate  the  seal  of  the  corporation  should  be  affixed  and 
duly  witnessed  in  the  space  provided  for  the  signature. 
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FORM   F. 

Workmen's  Compensation  Act,  1906. 
Form  of  Complaint  of  Workmen. 
Scheme  No. 
To  the  Registrar  of  Friendly  Societies, 

28,  Abingdon  Street,  London,  S.W. 
Complaint  is  hereby  made  by  or  on  behalf  of  the  workmen  of 
(the  employer  under  the  above-mentioned  scheme) : 

1°-  That  the  benefits  conferred  by  the  scheme  no  longer  conform  to 
the  conditions  stated  in  sub-section  (1)  of  section  3  of  the  above- 
mentioned  Act  in  the  following  respects  : 
or, 
2°.  That  the  provisions  of  the  scheme  are  being  violated  in  the  follow- 
ing respects : 

or, 
3°.  That  the  scheme  is  not  being  fairly  administered  in  the  following 
respects : 

or, 
4°-  That  the  following  reasons  exist  for  revoking  the  certificate  to  the 

scheme : 
You  are  requested  to  examine  into  this  complaint,  and  if  satisfied 
that  good  cause  exists  for  it,  to  revoke  the  certificate  to  the  scheme 
unless  the  cause  of  complaint  is  removed. 

The  undersigned  have  been  authorised  in  the  following  manner  to 
make  the  complaint  on  behalf  of  themselves  and  the  other  workmen  of 
the  said  employer. 

\  Workmen. 
Date  ,  19    . 
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Regulations  of  the  Secretary  of  State,  dated  June  28th,  1907, 
as  to  Examinations  of  a  Workman  by  a  Medical  Practitioner 
provided  and  paid  by  the  employer  under  the  provisions 
of  the  First  Schedule  to  the  Workmen's  Compensation 
Act,  1906. 

In  pursuance  of  the  powers  vested  in  me  by  paragraph  15  of  the 
First  Schedule  of  the  Workmen's  Compensation  Act,  1906,  I,  the 
Eight  Honourable  Herbert  John  Gladstone,  one  of  his  Majesty's 
Principal  Secretaries  of  State,  do  hereby  make  the  following  regula- 
tions : 

1.  Where  a  workman  has  given  notice  of  an  accident  or  is  in 
receipt  of  weekly  payments  under  the  Act,  he  shall  not  be  required 
to  submit  himself,  against  his  will,  for  examination  by  a  medical 
practitioner  provided  by  the  employer  at  reasonable  hours. 

2.  A  workman  in  receipt  of  weekly  payments  shall  not  be  required, 
after  a  period  of  one  month  has  elapsed  from  the  date  on  which  the 
first  payment  of  compensation  was  made,  or  if  the  first  payment  is 
made  in  obedience  to  the  award  of  a  Committee  or  arbitrator,  from 
the  date  of  the  award,  to  submit  himself,  against  his  will,  for  examina- 
tion by  a  medical  practitioner  provided   by  the  employer  except  at 
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the  following  intervals :  Once  a  week  during  the  second,  and  once  a 
month  during  the  third,  fourth,  fifth,  and  sixth  months,  after  the 
date  of  the  first  payment  or  the  award  as  the  case  may  be,  and  there- 
after once  in  every  two  months. 

Provided  that  where  after  the  second  month  an  application  has 
been  made  to  the  County  (in  Scotland,  the  Sheriff)  Court  or  to  a 
Committee,  for  a  review  of  the  weekly  payment,  the  workman  may 
be  required,  pending,  and  for  the  purposes  of  the  settlement  of  the 
application,  to  submit  himself  to  one  additional  examination. 

3.  J.  Gladstone, 
One  of  his  Majesty's  Principal 
Secretaries  of  State. 
Whitehall, 

28th  June,  1907. 
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Begulations,  dated  January  15th,  1908,  made  by  the  Secretary 
of  State  under  Section  12  of  the  Workmen's  Compensation 
Act,  1906,  as  to  Eeturns  to  be  furnished  each  year  by 
Employers  in  certain  Industries  with  respect  to  the  Com- 
pensation paid  under  the  Act  during  the  previous  year. 

In  pursuance  of  the  powers  conferred  on  me  by  section  12  of  the 
Workmen's  Compensation  Act,  1906,  I  hereby  make  the  following 
regulations : — 

1.  The  industries  to  which  section  12  of  the  Act  shall  apply  shall 
be  the  industries  specified  in  the  first  schedule  to  these  regulations. 

2.  The  date  on  or  before  which  in  every  year  the  return  required 
under  the  said  section  shall  be  sent  to  the  Secretary  of  State  shall  be 
the  first  day  of  March,  commencing  with  the  year  1909. 

3.  The  return  shall  furnish  the  particulars  set  out  in  the  second 
schedule  to  these  regulations. 

H.  J.  Gladstone, 
One  of  his  Majesty's  Principal 
Secretaries  of  State. 
Whitehall, 

January  15th,  1908. 


Schedule  I. 

Mining. 

Quarrying. 

Working  of  railways  (not  being  railways  laid  on  public  roads) 
authorised  by  special  Act  or  by  Orders  or  Certificates  made  in  pur- 
suance of  General  Acts  and  having  statutory  force,  including  stations 
and  sidings  connected  with  such  railways  and  belonging  to  the  owners 
thereof. 

Any  industry  being  carried  on  in  any  factory  to  which  the  Factory 
and  Workshop  Act,  1901,  applies. 

The  business  of  a  harbour,  dock,  wharf  or  quay. 

Constructional  work  (includes  the  construction  of  railways,  tramways, 
canals,  harbours  or  docks,  bridges,  tunnels,  waterworks,  sewers,  roads, 
and  other  works  of  engineering,  but  does  not  include  construction  of 
buildings). 

Shipping  (excluding  sailing-vessels  in  the  sea-fishing  service). 
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Schedule  II. 

Form  of  Return. 

Workmen's  Compensation  Act,  1906,  Section  12. 

The  Employer  is  required  to  send  to  the  Home  Office  on  or  before 
the  fir3t  day  of  March,  19  ,  a  return  showing  the  following  particulars 
as  to  the  compensation  paid  by  him  under  the  Workmen's  Compensation 
Act,  1906,  during  the  year  190  . 

In  default  of  so  doing  he  will  be  liable  to  a  penalty. 

The  Employer's  attention  is  specially  directed  to  the  following 
points: — 

(1)  The  figures  furnished  by  the  individual  employer  will  not  be 

published,  but  will  be  treated  as  strictly  confidential.  Only 
totals  for  industries  will  be  published. 

(2)  The  return  should  not  include  any  particulars  with  regard  to 

(a)  compensation  paid  under  a  contracting-out  scheme 
certified  by  the  Chief  Registrar  of  Friendly  Societies  under 
the  Workmen's  Compensation  Act,  or  (6)  damages  under 
the  Employers'  Liability  Act  or  at  Common  Law,  or  (c) 
payments  made  under  section  34  of  the  Merchant  Shipping 
Act,  1906. 

(3)  In  calculating  the  figures  as  to  compensation  paid,  the  employer 

should  take  into  account  only  the  amount  actually  paid  by 
him  (or  by  an  Employers'  Association  or  Mutual  Indemnity 
or  other  Insurance  Company  on  his  behalf)  to  the  worker. 
In  particular  he  should  not  take  into  account  either  (a)  costs 
incurred  by  him  in  connection  with  legal  proceedings  or 
otherwise,  or  (6)  amounts  received  by  him  by  way  of 
indemnity  from  third  parties  or  under  sub-section  (1)  (c) 
(iii.)  of  section  8  (industrial  disease)  of  the  Act. 

(4)  An  employer  insured  against  his  liabilities  under  the  Act  in  a 

Mutual  Indemnity  or  other  Insurance  Company,  or  belonging 
to  an  Association  of  Employers  which  deals  on  behalf  of 
its  members  with  claims  for  compensation,  will  not  be 
required  to  make  a  separate  return,  provided  the  Company 
in  which  he  is  insured,  or  the  Association  to  which  he 
belongs,  is  under  an  arrangement  with  the  Home  Office 
to  make  returns  on  behalf  of  the  employers  insured  or 
represented  by  it.  Otherwise  he  must  make  the  return, 
obtaining  any  particulars  required  from  the  Company  or 
Association. 

(5)  In  filling  up  the  form  it  is  particularly  requested  that  no  blanks 
may  be  left.  Columns  in  which  there  are  no  entries  to  be 
made  should  have  NIL  written  across  them. 

N.B. — A  separate  return  should  be  made  for  EACH  of  the  following 
industries : — 

(1)  Factories,  (2)  Mines,  (3)  Quarries,  (4)  Eailways,  (5)  Docks,  (6) 
Steamships,  (7)  Sailing  Vessels,  (8)  Constructional  Work. 

Name  of  Employer 

Address  of  Works  (or  Office) 

Industry  (and,  in  case  of  factories,  nature  of  work  carried  on) 

*  Approximate  average  Number  of  Persons  employed  to  I 

whom  the  Act  applies [Female 

*  In  case  of  Shipowners  the  gross  tonnage  of  the  vessels  will  also  require  to  be  stated. 
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Accidents. 

A.  —Cases  of  death  (whether  compensation  paid  into  court  or  to  legal 
~l  representative). 


No.  of  cases 

in  which 

compensation 

paid  during  190  . 

Total  amount 
of  compensa- 
tion paid 
during  190  . 

(a)  Oases  where  there  were  persons  wholly 
dependent*    

(6)  Cases  where  there  were  only  persons 
partly  dependent      

(c)  Cases  where  only  medical  and  burial  t 
expenses  paid            

Total    

*  Including  cases  in  which  compensation  paid  both  to  persons  wholly  and  to  person 
partly  dependent. 

f  Expenses  incurred  under  Section  34  of  the  Merchant  Shipping  Act,  1906,  should  not 
he  included. 

B. — Cases  of  persons  temporarily  or  permanently  disabled. 
I.  Total  figures  for  190  . 


No.  of  cases 

in  which 

compensation 

paid  during  190  . 

Total  amount 
of  compensa- 
tion paid 
during  190  . 

Cases  continued  from  previous  years     ... 

Cases  in  which  the  first  payment  of  com- 
pensation was  made  during  190 

Total    

II.  Particulars  as  to  duration  of  Compensation. 

State  in  following  Table  how  many  cases  were  terminated  during  190 
after  payment  (whether  in  190    or  in  previous  years)  or  less  than 
2  weeks'  compensation,  of  2  weeks*  compensation  but  less  than  3, 
and  so  on. 

(Cases  terminated  by  payment  of  a  lump  sum  should  not  be  included.) 


Less  than 
2  weeks. 


2  weeks 
and  less 
than  3. 


3  weeks 
and  less 
than  4. 


4  weeks 
and  less 
than  13. 


13  weeks 
and  less 
than  26. 


26  weeks 
and  over. 
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Ha.  Additional  particulars  as  to  cases  not  terminated  at  end  of  190 
which  had  lasted  more  than  1  year. 


Over  1  year  and 
less  than  2. 


2  years  and  less 
than  5. 


5  years  and  less 
than  10. 


10  years  and 
over. 


III.  Particulars  as  to  non-fatal  cases  settled  by  payment  of  lump 
sums.* 


No.  of  cases. 

Total  amount 
paid. 

Cases  settled  by  payment  of  lump  sum 

without  previous  weekly  payments     . . . 

Cases  settled  by  payment  o£  lump  sum 

after  previous  weekly  payments  : — 

(i)  Where    weekly     payments    had 

lasted  less  than  26  weeks 

(ii)  Where    weekly    payments    had 

lasted  26  weeks  and  over 

Total    

*  Cases  in  which  the  lump  sum  was  only  the  aggregate  of  a  number  of  separate  weekly 
payments  already  due  should  not  be  entered  in  this  Table  but  in  Table  II. 


Industeial  Diseases. 
A. Cases  of  death  (whether  compensation  paid  mto  court  or  to  legal 


(a)  Cases  where  there  were  persons  wholly 
dependent* 

(6)  Cases  where  there  were  only  persons 
partly  dependent      ... 

(c)  Cases  where  only  medical  and  burial  f 
expenses  paid  

Total    


No.  of  cases 

in  which 

compensation 

paid  during  190 


Total  amount 
of  compensa- 
tion paid 
during  190  . 


*  Including  cases  in  which  compensation  paid  both  to  persons  wholly  amd  to  persons 

^ExpraVesTncurred  under  Section  34  of  the  Merchant  Shipping  Act,  1906,  should  not 
be  included. 


910 


Appendix  AA. 


B. — Cases  of  persons  temporarily  or  permanently  disabled. 
I.  Total  figures  for  190  . 


No.  of  cases 

in  which 

compensation 

paid  during  190  . 

Total  amount 
of  compenpu- 

tion  paid 
during  190  . 

Cases  continued  from  previous  years     ... 

Cases  in  which  the  first  payment  of  com- 
pensation was  made  during  190 

Total    

II.  Particulars  as  to  duration  of  Compensation. 

State  in  following  Table  how  many  cases  were  terminated  during  190 
after  payment  (whether  in  190    or  in  previous  years)  of  less  than 
2  weeks'  compensation,  of  2  weeks'  compensation  but  less  than  3, 
and  so  on. 

(Cases  terminated  by  payment  of  a  lump  sum  should  not  be  included.) 


Less  than 
2  weeks. 


2  weeks 
and  less 
than  3. 


3  weeks 
and  less 
than  4. 


4  weeks 
and  less 
than  13. 


13  weeks 
and  less 
than  26. 


26  weeks 
and  over. 


£Ia.  Additional  particulars  as  to  cases  not  terminated  at  end  of  190 
which  had  lasted  more  than  1  year. 


Over  1  year  and 
less  than  2. 


2  years  and  less 
than  5. 


5  years  and  less 
than  10. 


10  years  and 
over. 


III.  Particulars  as  to  non-fatal  oases  settled  by  payment  of  lump 
sums.* 

No.  of  cases. 

Total  amount 
paid. 

Oases  settled  by  payment  of  lump  sum 

without  previous  weekly  payments    ... 

Oases  settled  by  payment  of  lump  sum 

after  previous  weekly  payments : — 

(i)  Where    weekly    payments     had 

lasted  less  than  26  weeks 

(ii)  Where    weekly    payments    had 

lasted  26  weeks  and  over 

Total    

*  Cases  in  which  the  lump  sum  was  only  the  aggregate  of  a  number  of  separate  weekly 
payments  already  due  should  no}  be  entered  in  thigi  Tatye  but  in  Table  II. 
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Further  particulars  as  to  cases  of  Industrial  Disease. 


Name  of  Disease. 


No.  of  cases  in  which  compen- 
sation paid. 


Continued  from 
previous  years. 


Arising 
during  190 


Anthrax        

Lead  poisoning  or  its  sequelae     

Mercury  poisoning  or  its  sequelae 

Phosphorus  poisoning  or  its  sequelae     ... 

Arsenic  poisoning  or  its  sequelae 

Ankylostomiasis      

Poisoning  by  nitro-  and  amido-derivatives 
of  benzine  (dinitro-benzol,  anilin,  and 
others),  or  its  sequelae 

Poisoning  by  carbon-bisulphide  or  its 
sequelae     

Poisoning  by  nitrous  fumes  or  its  sequelae 

Poisoning  by  nickel  carbonyl  or  its  se- 


Poisoning  by  Gonioma  Kamassi  (African 
boxwood)  or  its  sequelae  

Chrome  ulceration  or  its  sequelae 

Eczematous  ulcerations  of  the  skin  pro- 
duced by  dust,  or  caustic  or  corrosive 
liquids,  or  ulceration  of  the  mucous 
membrane  of  the  nose  or  mouth  pro- 
duced by  dust      ...        

Epitheliomatous  cancer  or  ulceration  of 
the  skin  or  of  the  corneal  surface  of  the 
eye,  due  to  pitch,  tar,  or  tarry  com- 
pounds       

Scrotal  epithelioma  (chimney  -  sweeps' 
cancer)      

Nystagmus 

Glanders       

Compressed  air  illness  or  its  sequelae     . . . 

Subcutaneous  cellulitis  of  the  hand  (beat 
hand)         

Subcutaneous  cellulitis  over  the  patella 
(miners' beat  knee)        

Acute  bursitis  over  the  elbow  (miners' 
beat  elbow)  

Inflammation  of  the  synovial  lining  of 
the  wrist  joint  and  tendon  sheaths    . . . 
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Appndx.  APPENDIX  AB. 

WORKMEN'S    COMPENSATION      (ANGLO-FRENCH 
CONVENTION)   ACT,  1909. 

(9  Edw.  7,  Cap.  16.) 

An  Act  to  authorise  the  making  of  such  modifications  in  the 
Workmen's  Compensation  Act,  1906,  in  its  application 
to  French  Citizens,  as  may  be  necessary  to  give  effect  to 
a  Convention  between  His  Majesty  and  the  President  of 
the  French  Republic.  [20th  October,  1909.] 

Whebeas  His  Majesty  the  King  and  the  President  of  the 
French  Republic  have  concluded  the  Convention  set  out  in 
the  Schedule  to  this  Act,  but  effect  cannot  be  given  to  the 
Convention  unless  certain  modifications  are  made  in  the 
Workmen's  Compensation  Act,  1906,  so  far  as  it  applies  to 
workmen  who  are  French  citizens  : 

Be  it  therefore  enacted  by  the  King's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  His  Majesty  may,  by  Order  in  Council,  make  such 
modifications  in  the  Workmen's  Compensation  Act,  1906,  in 
its  application  to  workmen  who  are  French  citizens,  as 
appear  to  him  to  be  necessary  to  give  effect  to  the  said 
Convention ;  and  the  Workmen's  Compensation  Act,  1906, 
shall  apply  to  such  workmen,  subject  to  the  modifications 
contained  in  the  Order. 

2.  This  Act  may  be  cited  as  the  Workmen's  Compensation 
(Anglo-French  Convention)  Act,  1909. 


6  Edw.  7, 

c.  58. 


Power  to 
make  modi- 
fications in 
Workmen's 
Compensa- 
tion Act  in 
its  applica- 
tion to 
French 
citizens. 

Short  title. 


Schedule. 


Convention  signed  at  Paeis  the  3rd  Day  op  July,  1909. 

Article  1. 

British  subjects  who  meet  with  accidents  arising  out  of  their  employ- 
ment as  workmen  in  France,  and  persons  entitled  to  claim  through  or 
having  rights  derivable  from  them,  shall  enjoy  the  benefits  of  the  com- 
pensation and  guarantees  secured  to  French  citizens  by  the  legislation 
in  force  in  France  in  regard  to  the  liability  of  employers  in  respect  of 
such  accidents. 

Reciprocally,  French  citizens  who  meet  with  accidents  arising  out 
of  their  employment  as  workmen  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  persons  entitled  to  claim  through  or  having 
rights  derivable  from  them,  shall  enjoy  the  benefits  of  the  compensa- 
tion and  guarantees  secured  to  British  subjects  by  the  legislation  in 
force  in  the  TJnite^d  Kingdom  of  Great  Britain  and  Ireland  in  regard  to 
compensation  for  such  accidents,  supplemented  as  specified  in  Article  5. 
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Article  2. 

Nevertheless,  the  present  Convention  shall  not  apply  to  the  case  of 
a  person  engaged  in  a  business  having  its  headquarters  in  one  of  the 
two  Contracting  States,  but  temporarily  detached  for  employment  in 
the  other  Contracting  State,  and  meeting  with  an  accident  in  the  course 
of  that  employment,  if  at  the  time  of  the  accident  the  said  employment 
has  lasted  less  than  six  months.  In  this  case  the  persons  interested 
shall  only  be  entitled  to  the  compensation  and  guarantees  provided  by 
the  law  of  the  former  State. 

The  same  rule  shall  apply  in  the  case  of  persons  engaged  in  transport 
services  and  employed  at  intervals,  whether  regular  or  not,  in  the 
country  other  than  that  in  which  the  headquarters  of  the  business  are 
established. 

Article  3. 

The  British  and  French  authorities  will  reciprocally  lend  their  good 
offices  to  facilitate  the  administration  of  their  respective  laws  as  afore- 
said. 

Article  4. 

The  present  Convention  shall  be  ratified,  and  the  ratifications  shall 
be  exchanged  at  Paris,  as  soon  as  possible. 

It  shall  be  applicable  in  Prance  and  in  the  United  Kingdom  of  Great 
Britain  and  Ireland  to  all  accidents  happening  after  one  month  from 
the  time  of  its  publication  in  the  two  countries  in  the  manner  pre- 
scribed by  their  respective  laws,  and  it  shall  remain  binding  until  the 
expiration  of  one  year  from  the  date  on  which  it  shall  have  been 
denounced  by  one  or  other  of  the  two  Contracting  Parties. 

Article  5. 

Nevertheless,  the  ratification  mentioned  in  the  preceding  Article 
shall  not  take  place  till  the  legislation  at  present  in  force  in  the  United 
Kingdom  of  Great  Britain  and  Ireland  in  regard  to  workmen's  compen- 
sation has  been  supplemented,  so  far  as  concerns  accidents  to  French 
citizens  arising  out  of  their  employment  as  workmen,  by  arrangements 
to  the  following  effect  :— 

(a)  That  the  compensation  payable  shall  in  every  case  be  fixed  by  an 

award  of  the  County  Court : 
(6)  That  in  any  case  of  redemption  of  weekly  payments  the  total  sum 
payable  shall,  provided  it  exceeds  a  sum  equivalent  to  the 
capital  value  of  an  annuity  of  £4  (100  fr.),  be  paid  into  Court, 
to  be  employed  in  the  purchase  of  an  annuity  for  the  benefit  of 
the  person  entitled  thereto : 
(c)  That  in  those  cases  in  which  a  lump  sum  representing  the  com- 
pensation payable  shall  have  been  paid  by  the  employer  into 
the  County  Court,  if  the  injured  workman  returns  to  reside  in 
France,  or  if  the  dependants  resided  in  France  at  the  time  of 
his  death  or  subsequently  return  to  reside  in  France,  the  total 
sum  due  to  the  injured  workman  or  to  his  dependants  shall  be 
paid  over  through  the  County  Court  to  the  "  Caisse  Nationale 
Francaise  des  Betraites  pour  la  Vieillesse,"  who  shall  employ  it 
in  the  purchase  of  an  annuity  according  to  its  tariff  at  the  time 
of  the  payment ;  and  further,  that,  in  the  case  in  which  a  lump 
sum  shall  not  have  been  paid  into  Court,  and  the  injured  work- 
man returns  to  reside  in  France,  the  compensation  shall  be 

E.L.  3   N 
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remitted  to  him  through  the  County  Court  at  such  intervals  and 
in  such  way  as  may  be  agreed  upon  by  the  competent  authorities 
of  the  two  countries : 

(d)  That  in  respect  of  all  the  acts  done  by  the  County  Court  in  pur- 
suance of  the  legislation  in  regard  to  workmen's  compensation, 
as  well  as  in  the  execution  of  the  present  Convention,  French 
citizens  shall  be  exempt  from  all  expenses  and  fees : 

(c)  That  at  the  beginning  of  each  year  His  Majesty's  principal 
Secretary  of  State  for  the  Home  Department  will  send  to  the 
"  Departement  du  Travail  et  de  la  Prevoyance  sociale  "  a  record 
of  all  judicial  decisions  given  in  the  course  of  the  preceding 
year  under  the  legislation  in  regard  to  workmen's  compensation 
in  the  case  of  French  citizens  injured  by  accident  in  the  United 
Kingdom  of  Great  Britain  and  Ireland. 
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LIST   OF   STATUTES. 
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1.  Families'  Compensation  Ordinance,  Con.  Ord.  N.  W.  T. 

1898,  Cap.  48    953 

2.  Workman's  Compensation  Ordinance,   Cap.   13  of  1900, 

N.  W.  T 953 

3.  Workmen's  Compensation  Act,  Cap.  12  of  1908  916 
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7  Edw.  7,  Cap.  26;  8  Edw.  7,  Cap.  31    946 
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48 953 

2.  Workman's  Compensation  Ordinance,  Cap.  13  of  1900  953 

Nova  Scotia. 

1.  Fatal  Injuries  Act,  R.  S.  N.  S.  1900,  Cap.  178     954 
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1.  Workmen's  Compensation  Act,  R.  S.  O.  1897,  Cap.  160    ...    960 

2.  Workmen's  Compensation  Act,  1899,  62  "Vict.  (2)  Cap.  18 

(Extract)  970 

3.  Families'  Compensation  Act,  R.  S.  0.  1897,  Cap.  166 973 
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46 974 
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1.  Civil  Code  Articles,  1053,  1054,  1055  and  1056 975 
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ALBERTA  STATUTES. 

(1)  Ordinance  respecting  Compensation  to  the  Families  op 
Persons  killed  by  Accidents  :  see  Con.  Ord.  N.  W.  T.  1898,  Cap.  48 
(infra,  p.  953). 


(2)  Workman's  Compensation  Ordinance  :    see  N.  W.  T.  Ord., 
Cap.  13  of  1900  (infra,  p.  953). 


(3)  1908.    Chapter  12. 

An  Act  with  respect  to  Compensation  to  Workmen  for  Injuries  suffered 
in  the  Course  of  their  Employment. 

[Assented  to  March  5, 1908.] 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Alberta,  enacts  as  follows  : 

Short  Title. 

1.  This  Act  may  be  cited  as  "  The  Workmen's  Compensation  Act, 
1908." 

Application  of  Act  and  Definitions. 

2.  This  Act  shall  apply  only  to  employment  by  the  undertakers  as 
hereinafter  defined,  on  or  in  or  about  a  railway,  factory,  mine,  quarry 
or  engineering  work,  and  to  employment  by  the  undertakers  as  herein- 
after defined  on,  in  or  about  any  building  which  exceeds  thirty  feet  in 
height,  and  is  either  being  constructed  or  repaired  by  means  of  a 
scaffolding,  or  being  demolished,  or  on  which  machinery  driven  by 
steam,  water,  or  other  mechanical  power  is  being  used  for  the  purpose 
of  the  construction,  repair,  or  demolition  thereof. 

(2)  In  this  Act,  unless  the  context  otherwise  requires — 

1.  "  Eailway "  means  a  road  owned  by  a  private  person  or  public 
company  on  which  carriages  run  over  metal  rails,  and  shall  include 
railways  or  tramways  operated  by  electric  or  other  power ; 

2.  "  Factory  "  means  a  building,  workshop,  or  place  where  machinery 
driven  by  steam,  water  or  other  mechanical  power  is  used,  and  includes 
mills  where  manufactures  of  wood,  flour,  meal,  pulp  or  other  substances 
are  being  carried  on,  also  smelters  where  metals  are  sorted,  extracted 
or  operated  on;  every  laundry  worked  by  steam,  water  or  other 
mechanical  power,  and  also  includes  any  dock,  wharf,  quay,  warehouse, 
shipbuilding  yard,  where  goods  or  materials  are  being  stored,  handled, 
transported  or  manufactured ; 

3.  "Mine"  means  any  kind  of  mine,  and  includes  every  shaft  in  the 
course  of  being  sunk,  and  every  level  and  inclined  plane  in  the  course 
of  being  driven  for  commencing  or  opening  any  mine  or  for  searching 
for  or  proving  minerals,  and  all  the  shafts,  levels,  planes,  works, 
machinery,  tramways,  railways  and  sidings,  both  below  ground  and 
above  ground,  in  and  adjacent  to  a  mine,  and  any  such  shaft,  level  and 
inclined  plane  of  and  belonging  to  the  mine ; 

4.  "  Engineering  work  "  means  any  work  of  construction  or  alteration 
or  repair  of  a  railroad,  harbour,  dock,  canal  or  sewer,  and  includes  any 
other  work  for  the  construction,  alteration  or  repair  of  which  machinery, 
driven  by  steam,  water  or  other  mechanical  power,  is  used  ; 
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5.  "  Quarry  "  means  an  open  cut  from  which  rock  is  cut  or  taken  for 
building  purposes ; 

6.  "  Undertaker,"  in  the  case  of  a  railway,  means  the  person  or 
company  owning  or  operating  the  railway ;  in  the  case  of  a  factory, 
quarry,  laundry,  smelter  or  warehouse  means  the  owner,  occupier  or 
operator  thereof ;  in  the  case  of  a  mine  means  the  owner  or  operator 
thereof,  and  in  the  case  of  an  engineering  work,  or  other  work  specified 
within  this  Act,  means  the  person  undertaking  the  construction, 
alteration,  repair  or  demolition ; 

7.  "  Employer "  includes  any  body  of  persons  corporate  or  unincor- 
porate,  and  the  legal  personal  representative  of  a  deceased  employer,  and, 
where  the  services  of  a  workman  are  temporarily  lent  or  let  on  hire  to 
another  person  by  the  person  with  whom  the  workman  has  entered  into 
a  contract  of  service  or  apprenticeship,  the  latter  shall,  for  the  purposes 
of  this  Act,  be  deemed  to  continue  to  be  the  employer  of  the  workman 
whilst  he  is  working  for  that  other  person ; 

8.  "  Workman"  includes  every  person  who  is  engaged  in  an  employ- 
ment to  which  this  Act  applies  whether  by  way  of  manual  labour  or 
otherwise,  "but  does  not  include  any  person  employed  otherwise  than 
by  way  of  manual  labour  whose  remuneration  exceeds  twelve  hundred 
dollars  a  year,  or  an  outworker,  but,  save  as  aforesaid,  means  any  such 
person  who  has  entered  into  or  works  under  a  contract  of  service  or 
apprenticeship  with  an  employer  in  any  employment  to  which  this  Act 
extends,  whether  by  way  of  manual  labour,  clerical  work,  or  otherwise, 
and  whether  the  contract  is  expressed  or  implied,  is  oral  or  in  writing  ; 

Any  reference  to  a  workman  who  has  been  injured  shall,  where  the 
workman  is  dead,  include  a  reference  to  his  legal  personal  representa- 
tive or  to  his  dependants  or  other  person  to  whom  or  for  whose  benefit 
compensation  is  payable ; 

9.  "  Dependants "  means  such  of  the  members  of  the  workman's 
family  as  were  wholly  or  in  part  dependent  upon  the  earnings  of  the 
workman  at  the  time  of  his  death,  or  would  but  for  the  incapacity  due 
to  the  accident  have  been  so  dependent,  and  where  the  workman,  being 
the  parent  or  grandparent  of  an  illegitimate  child,  leaves  such  a  child 
so  dependent  upon  his  earnings,  or,  being  an  illegitimate  child,  leaves  a 
parent  or  grandparent  so  dependent  upon  his  earnings,  shall  include 
such  an  illegitimate  chiid  and  parent  or  grandparent  respectively ; 

10.  "  Member  of  a  family  "  means  wife  or  husband,  father,  mother, 
grandfather, grandmother,  step-father,step-mother,  son,daughter, grand- 
son, granddaughter,  step-son,  step-daughter,  brother,  sister,  half-brother, 
half-sister,  adopted  child,  foster  parent ; 

11.  "  Outworker  "  means  a  person  to  whom  articles  or  materials  are 
given  out  to  be  made  up,  cleaned,  washed,  altered,  ornamented,  finished, 
or  repaired,  or  adapted  for  sale,  in  his  own  home  or  on  other  premises 
not  under  the  control  or  management  of  the  person  who  gave  out  the 
materials  or  articles ; 

The  exercise  and  performance  of  the  powers  and  duties  of  a  local  or 
municipal  authority  or  corporation  shall,  for  the  purposes  of  this  Act, 
be  treated  as  the  trade  or  business  of  the  authority  or  corporation. 

Liability  of  Employers  to  Workmen  for  Injuries. 

3.  If  in  any  employment  to  which  this  Act  applies  personal  injury 
by  accident  arising  out  of  and  in  the  course  of  the  employment  is 
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caused  to  a  workman,  his  employer  shall,  subject  as  hereinafter  men- 
tioned, he  liable  to  pay  compensation  in  accordance  with  the  first 
schedule  to  this  Act. 

(2)  Provided  that — 

(a)  The  employer  shall  not  be  liable  under  this  Act  in  respect  of  any 
injury  which  does  not  disable  the  workman  for  a  period  of  at 
*•  least  two  weeks  from  earning  full  wages  at  the  work  at  which 
he  was  employed ; 

Qb)  When  the  injury  was  caused  by  the  personal  negligence  or  wilful 
act  of  the  employer  or  of  some  person  for  whose  act  or  default 
the  employer  is  responsible  nothing  in  this  Act  shall  affect 
any  civil  liability  of  the  employer,  but  in  that  case  the  work- 
man may,  at  his  option,  either  claim  compensation  under 
this  Act  or  take  proceedings  independently  of  this  Act ;  but 
the  employer  shall  not  be  liable  to  pay  compensation  for 
injury  to  a  workman  by  accident  arising  out  of  and  in  the 
course  of  the  employment  both  independently  of  and  also 
under  this  Act,  and  shall  not  be  liable  to  any  proceedings 
independently  of  this  Act,  except  in  case  of  such  personal 
negligence  or  wilful  act  as  aforesaid ; 

(c)  If  it  is  proved  that  the  injury  to  a  workman  is  attributable  to 
the  serious  and  wilful  misconduct  of  that  workman,  any 
compensation  claimed  in  respect  of  that  injury  shall,  unless 
the  injury  results  in  death  or  permanent  disablement,  be 
disallowed. 

(3)  If  any  question  arises  in  any  proceedings  under  this  Act  as  to 
the  liability  to  pay  compensation  under  this  Act,  including  any 
question  as  to  whether  the  employment  is  one  to  which  this  Act 
applies,  or  as  to  whether  the  person  injured  is  a  workman  to  whom  this 
Act  applies,  or  as  to  the  amount  or  duration  of  compensation  under 
this  Act,  the  question,  if  not  settled  by  agreement,  shall,  subject  to  the 
provisions  of  the  first  schedule  to  this  Act,  be  settled  by  arbitration,  in 
accordance  with  the  second  schedule  to  this  Act. 

(4)  If,  within  the  time  hereinafter  in  this  Act  limited  for  taking 
proceedings,  an  action  is  brought  to  recover  damages  independently  of 
this  Act  for  injury  caused  by  any  accident,  and  it  is  determined  in 
such  action  that  the  injury  is  one  for  which  the  employer  is  not  liable 
in  such  action,  but  that  he  would  have  been  liable  to  pay  compensa- 
tion under  the  provisions  of  this  Act,  the  action  shall  be  dismissed ; 
but  the  court  in  which  the  action  is  tried  shall,  if  the  plaintiff  so 
choose,  proceed  to  assess  such  compensation,  but  may  deduct  from 
such  compensation  all  or  part  of  the  costs  which,  in  its  judgment, 
have  been  caused  by  the  plaintiff  bringing  the  action  instead  of 
proceeding  under  this  Act.  In  any  proceeding  under  this  subsection 
when  the  court  assesses  the  compensation  it  shall  give  a  certificate 
of  the  compensation  it  has  awarded  and  the  directions  it  has  given 
as  to  the  deduction  for  costs,  and  such  certificate  shall  have  the  force 
and  effect  of  an  award  under  this  Act. 

Time  for  taking  Proceedings. 

4.  Proceedings  for  the  recovery  under  this  Act  of  compensation  for 
an  injury  shall  not  be  maintainable  unless  notice  in  writing  of  the 
accident  has  been  given  as  soon  as  practicable  after  the  happening 
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thereof,  and  before  the  workman  has  voluntarily  left  the  employment 
in  which  he  was  injured,  and  unless  the  claim  for  compensation  with 
respect  to  such  accident  has  been  made  within  six  months  from  the 
occurrence  of  the  accident  causing  the  injury,  or,  in  case  of  death, 
within  six  months  from  the  time  of  death  : 
Provided  always  that  — 

(a)  The  want  of  or  any  defect  or  inaccuracy  in  such  notice  shall  not 
be  a  bar  to  the  maintenance  of  such  proceedings  if  it  is  found 
in  the  proceedings  for  settling  the  claim  that  the  employer  is 
not,  or  would  not,  if  a  notice  or  an  amended  notice  were 
then  given  and  the  hearing  postponed,  be  prejudiced  in  his 
defence  by  the  want,  defect  or  inaccuracy,  or  that  such 
want,  defect  or  inaccuracy  was  occasioned  by  mistake, 
absence  from  the  province,  or  other  reasonable  cause ;  and 
(6)  The  failure  to  make  a  claim  within  the  period  above  specified 
shall  not  be  a  bar  to  the  maintenance  of  such  proceedings 
if  it  is  found  that  the  failure  was  occasioned  by  mistake, 
absence  from  the  province,  or  other  reasonable  cause. 

(2)  Notice  in  respect  of  an  injury  under  this  Act  shaE  give  the 
name  and  address  of  the  person  injured,  and  shall  state  in  ordinary 
language  the  cause  of  the  injury  and  the  date  at  which  the  accident 
happened,  and  shall  be  served  on  the  employer,  or,  if  there  is  more 
than  one  employer,  upon  one  of  such  employers. 

(3)  The  notice  may  be  served  by  delivering  the  same  at,  or  sending 
it  by  post  in  a  registered  letter  addressed  to  the  residence  or  place  of 
business  of  the  person  on  whom  it  is  to  be  served. 

(4)  Where  the  employer  is  a  body  of  persons,  corporate  or  unincor- 
porate,  the  notice  may  also  be  served  by  delivering  the  same  at,  or 
by  sending  it  by  post  in  a  registered  letter  addressed  to,  the  employer 
at  the  office,  or,  if  there  be  more  than  one  office,  any  one  of  the  offices 
of  such  body. 

Contracting  out. 

5.  If  the  Attorney  General,  after  taking  steps  to  ascertain  the 
views  of  the  employer  and  workmen,  certifies  that  any  scheme  of 
compensation,  benefit,  or  insurance  for  the  workmen  of  an  employer 
in  any  employment,  whether  or  not  such  scheme  includes  other 
employers  and  their  workmen,  provides  scales  of  compensation  not 
less  favourable  to  the  workmen  and  their  dependants  than  the  corre- 
sponding scales  contained  in  this  Act,  and  that,  where  the  scheme 
provides  for  contributions  by  the  workmen,  the  scheme  confers  benefits 
at  least  equivalent  to  those  contributions,  in  addition  to  the  benefits 
to  which  the  workmen  would  have  been  entitled  under  this  Act,  and 
that  a  majority  (to  be  ascertained  by  ballot)  of  the  workmen  to  whom 
the  scheme  is  applicable  are  in  favour  of  such  scheme,  the  employer 
may,  whilst  the  certificate  is  in  force,  contract  with  any  of  his  work- 
men that  the  provisions  of  the  scheme  shall  be  substituted  for  the 
provisions  of  this  Act,  and  thereupon  the  employer  shall  be  liable 
only  in  accordance  with  the  scheme,  but,  save  as  aforesaid,  this  Act 
shall  apply  notwithstanding'  any  contract  to  the  contrary  made  after 
the  commencement  of  this  Act. 

(2)  The  Attorney  General  may  give  a  certificate  to  expire  at  the 
end  of  a  limited  period  of  not  less  than  five  years,  and  may  from  time 
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to  time  renew  with  or  without  modifications  such  a  certificate  to  expire 
at  the  end  of  the  period  for  which  it  is  renewed. 

(3)  No  scheme  shall  be  so  certified  which  contains  an  obligation 
upon  the  workmen  to  join  the  scheme  as  a  condition  of  their  hiring, 
or  which  does  not  contain  provisions  enabling  a  workman  to  withdraw 
from  the  scheme. 

(4)  If  complaint  is  made  to  the  Attorney  General  by  or  on  behalf 
of  the  workmen  of  any  employer  that  the  benefits  conferred  by  any 
scheme  no  longer  conform  to  the  conditions  stated  in  subsection  (1)  of 
this  section,  or  that  the  provisions  of  such  scheme  are  being  violated, 
or  that  the  scheme  is  not  being  fairly  administered,  or  that  satisfactory 
reasons  exist  for  revoking  the  certificate,  the  Attorney  General  shall 
examine  into  the  complaint,  and,  if  satisfied  that  good  cause  exists  for 
such  complaint,  shall,  unless  the  cause  of  complaint  is  removed,  revoke 
the  certificate. 

(5)  When  a  certificate  is  revoked  or  expires,  any  moneys  or  securi- 
ties held  for  the  purpose  of  the  scheme  shall,  after  due  provision  has 
been  made  to  discharge  the  liabilities  already  accrued,  be  distributed 
as  may  be  arranged  between  the  employer  and  workmen,  or  as  may  be 
determined  by  the  Attorney  General  in  the  event  of  a  difference  of 
opinion. 

(6)  Whenever  a  scheme  has  been  certified  as  aforesaid,  it  shall  be 
the  duty  of  the  employer  to  answer  all  such  inquiries  and  to  furnish 
all  such  accounts  in  regard  to  the  scheme  as  may  be  made  or  required 
by  the  Attorney  General. 

(7)  The  Attorney  General  may  make  regulations  for  the  purpose  of 
carrying  this  section  into  effect. 

Subcontracting. 

6.  Where  any  person  (in  this  section  referred  to  as  the  principal)  in 
the  course  of  or  for  the  purposes  of  his  trade  or  business,  contracts 
with  any  other  person  (in  this  section  referred  to  as  the  contractor) 
for  the  execution  by  or  under  the  contractor  of  the  whole  or  any  part 
of  any  work  undertaken  by  the  principal  which  is  in  the  way  of  the 
principal's  trade  or  business,  the  principal  shall  be  liable  to  pay  to  any 
workman  employed  in  the  execution  of  the  work  any  compensation 
under  this  Act  which  he  would  have  been  liable  to  pay  if  that  work- 
man had  been  immediately  employed  by  him ;  and  where  compensation 
is  claimed  from  or  proceedings  are  taken  against  the  principal,  then, 
in  the  application  of  this  Act,  references  to  the  principal  shall  be 
substituted  for  references  to  the  employer,  except  that  the  amount  of 
compensation  shall  be  calculated  with  reference  to  the  earnings  of  the 
workman  under  the  employer  by  whom  he  is  immediately  employed. 

(2)  Where  the  principal  is  liable  to  pay  compensation  under  this 
section  he  shall  be  entitled  to  be  indemnified  by  any  person  who 
would  have  been  liable  to  pay  compensation  to  the  workman  indepen- 
dently of  this  section,  and  all  questions  as  to  the  right  to  and  amount 
of  any  such  indemnity  shall  in  default  of  agreement  be  settled  by 
arbitration  under  this  Act. 

(3)  Nothing  in  this  section  shall  be  construed  as  preventing  a 
workman  recovering  compensation  under  this  Act  from  the  contractor 
instead  of  the  principal. 

(4)  This  section  shall  not  apply  in  any  case  where  the  accident 
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occurred  elsewhere  than  on,  or  in,  or  about  premises  on  which  the 
principal  has  undertaken  to  execute  the  work  or  which  are  otherwise 
under  his  control  or  management. 

Provision  as  to  Oases  of  Insolvency  of  Employer. 

7.  Where  any  employer  has  entered  into  a  contract  with  any 
insurers  in  respect  of  any  liability  under  this  Act  to  any  workman, 
then,  in  the  event  of  the  employer  making  an  assignment  for  the 
benefit  of  or  a  composition  or  arrangement  with  his  creditors,  or  if  the 
employer  is  a  company  in  the  event  of  the  company  having  com- 
menced to  be  wound  up,  the  rights  of  the  employer  against  the 
insurers  as  respects  that  liability  shall  be  transferred  to  and  vest  in 
the  workman,  and  upon  any  such  transfer  the  insurers  shall  have  the 
same  rights  and  remedies  and  be  subject  to  the  same  liabilities  as  if 
they  were  the  employer,  so  however  that  the  insurers  shall  not  be 
under  any  greater  liability  to  the  workman  than  they  would  have 
been  under  to  the  employer. 

(2)  If  the  liability  of  the  insurers  to  the  workman  is  less  than 
the  liability  of  the  employers  to  the  workman  the  workman  may 
prove  for  the  balance  in  the  assignment  or  liquidation  proceedings. 

(3)  There  shall  be  included  among  the  debts  which  under  The 
Assignments  Act,  and  The  Companies  Winding-  Up  Ordinance,  are  in 
the  distribution  of  the  property  in  the  case  of  an  assignment,  and  in 
the  distribution  of  the  assets  of  a  company  being  wound  up,  under  the 
said  Act  and  Ordinance  respectively,  to  be  paid  in  priority  to  all  other 
debts,  the  amount,  not  exceeding  in  any  individual  case  five  hundred 
dollars,  due  in  respect  of  any  compensation  the  liability  wherefore 
accrued  before  the  date  of  the  assignment  or  the  date  of  the  com- 
mencement of  the  winding-up,  and  the  said  Acts  shall  have  effect 
accordingly.  Where  the  compensation  is  a  weekly  payment,  the 
amount  due  in  respect  thereof  shall,  for  the  purposes  of  this  provision, 
be  taken  to  be  the  amount  of  the  lump  sum  for  which  the  weekly 
payment  could,  if  redeemable,  be  redeemed  if  the  employer  made  an 
application  for  that  purpose  under  the  first  schedule  to  this  Act. 

(4)  The  provisions  of  this  section  with  respect  to  preferences  and 
priorities  shall  not  apply  where  the  assignor  or  the  company  being 
wound  up  has  entered  into  such  a  contract  with  insurers  as  aforesaid. 

(5)  This  section  shall  not  apply  where  a  company  is  wound  up 
voluntarily  merely  for  the  purposes  of  reconstruction  or  of  amalgama- 
tion with  another  company. 

Remedies  ioth  against  Employer  arid  Stranger. 

8.  Where  the  injury  for  which  compensation  is  payable  under  this 
Act  was  caused  under  circumstances  creating  a  legal  liability  in  some 
person  other  than  the  employer  to  pay  damages  in  respect  thereof — 

(1)  The  workman  may  take  proceedings  both  against  that  person 
to  recover  damages  and  against  any  person  liable  to  pay  compensation 
under  this  Act  for  such  compensation,  but  shall  not  be  entitled  to 
recover  both  damages  and  compensation ;  and 

(2)  If  the  workman  has  recovered  compensation  under  this  Act, 
the  person  by  whom  the  compensation  was  paid,  and  any  person  who 
has  been  called  on  to  pay  an  indemnity  under  the  section  of  this  Act 
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relating  to  subcontracting,  shall  be  entitled  to  be  indemnified  by  the 
person  so  liable  to  pay  damages  as  aforesaid,  and  all  questions  as  to 
the  right  to  and  amount  of  any  such  indemnity  shall,  in  default  of 
agreement,  be  settied  by  action,  or,  by  consent  of  the  parties,  by 
arbitration  under  this  Act. 

Provisions  as  to  Existing  Contracts. 

9.  Any  contract  existing  at  the  commencement  of  this  Act, 
whereby  a  workman  relinquishes  any  right  to  compensation  from  the 
employer  for  personal  injury  arising  out  of  and  in  the  course  of  his 
employment  shall  not,  for  the  purposes  of  this  Act,  be  deemed  to 
continue  after  the  time  at  which  the  workman's  contract  of  service 
would  determine  if  notice  of  the  determination  thereof  were  given  at 
the  commencement  of  this  Act. 

10.  Notwithstanding  anything  hereinbefore  contained  this  Act  shall 
not  apply  to  the  employment  of  agriculture,  nor  to  any  work  per- 
formed or  machinery  used  on  or  about  a  farm  or  homestead  for  farm 
purposes  or  for  the  purposes  of  improving  such  farm  or  homestead 
and  for  greater  certainty  but  so  as  not  to  restrict  in  any  degree  the 
generality  of  the  foregoing  words  of  this  section  this  Act  shall  not  apply 
to  any  of  the  following  employments  on  a  farm  : 

(a)  Threshing,  cleaning,  crushing,  grinding  or  otherwise  treating 
grain  or  sawing  wood,  posts,  lumber  or  other  wooden  material, 
or  otherwise  treating  the  same,  or  the  pressing  of  hay,  by  any 
kind  of  machinery  or  motive  power,  and  whether  such 
machinery  or  motive  power  be  portable  or  stationary,  and 
whether  the  same  be  owned  and  operated  by  the  farmer  or 
farmers  for  whose  purpose  the  same  is  being  used,  or  by  any 
other  farmer  or  other  person  for  gain,  profit  or  reward. 

(V)  The  construction,  repair  or  demolition  of  any  farm  building, 
windmill,  derrick  or  other  structure. 

(2)  The  word  "  factory  "  as  defined  in  this  Act  shall  not  be  held  to 
include  any  building,  workshop,  place  or  mill  on  a  farm  used  for  the 
purposes  of  such  farm. 

(3)  The  words  "  mine "  or  "  quarry  "  as  defined  in  this  Act  shall 
not  be  held  to  include  any  mine  or  quarry  on  a  farm  used  for  the 
purposes  only  of  such  farm. 

(4)  The  words  "  engineering  work  "  as  defined  in  this  Act  shall  not 
be  held  to  include  any  ditch,  drain,  well,  or  other  excavation  on  a 
farm  being  constructed  or  repaired  for  the  purposes  of  such  farm,  or 
any  adjoining  farm  or  farms. 

Commencement. 

11.  This  Act  shall  come  into  operation  on  the  first  day  of  January, 
nineteen  hundred  and  nine,  but  shall  not  apply  in  any  case  where  the 
accident  happened  before  the  commencement  of  this  Act. 


Schedules. 


Unless  the  context  otherwise  requires — 

(a)  The  words  "  Court "  or  "  District  Court "  when  used  in  these 
schedules  shall   mean  the  District  Court  of  the   district  in 
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which  all  the  parties  concerned  reside,  or,  if  they  reside  in 
different  districts,  then  of  the  district  in  which  the  accident 
out  of  which  the  matter  arose  occurred,  or  any  judge  of  such 
District  Court ; 
(6)  "Rules  of  Court"  shall  mean  rules  of  court  made  and  pro- 
mulgated as  provided  for  in  The  District  Courts  Act. 


First  Schedule. 


Scale  and  Conditions  of  Compensation. 

(1)  The  amount  of  compensation  under  this  Act  shall  be : 

(a)  Where  death  results  from  the  injury — 

(i.)  If  the  workman  leaves  any  dependants  wholly  dependent 
upon  his  earnings,  a,  sum  equal  to  his  earnings  in  the 
employment  of  the  same  employer  during  the  three  years 
next  preceding  the- 1 injury,  or  the  sum  of  one  thousand 
dollars,  whichever  of  those  sums  is  the  larger,  hut  not 
exceeding  in  any  case  eighteen  hundred  dollars,  provided 
that  the  amount  of  any  weekly  payments  made  under 
this  Act,  and  any  lump  sum  paid  in  redemption  thereof, 
shall  he  deducted  from  such  sum,  and,  if  the  period  of 
the  workman's  employment  by  the  said  employer  has  been 
less  than  the  said  three  years,  then  the  amount  of  his 
earnings  during  the  said  three  years  shall  he  deemed  to 
be  one  hundred  and  fifty-six  times  his  average  weekly 
earnings  during  the  period  of  his  actual  employment 
under  the  said  employer ; 

(ii.)  If  the  workman  does  not  leave  any  such  dependants,  but 
leaves  any  dependants  in  part  dependent  upon  his  earn- 
ings, such  sum,  not  exceeding  in  any  case  the  amount 
payable  under  the  foregoing  provisions,  as  may  be  agreed 
upon,  or  in  default  of  agreement,  may  be  determined,  on 
arbitration  under  this  Act,  to  be  reasonable  and  pro- 
portionate to  the  injury  to  the  said  dependants ;  and 

(iii.)  If  he  leaves  no  dependants,  the  reasonable  expenses  of  his 
medical  attendance  and  burial,  not  exceeding  two 
hundred  dollars ; 

(b)  Where  total  or  partial  incapacity  for  work  results  from  the 

injury,  a  weekly  payment  during  the  incapacity  after  the 

second  week  not  exceeding  fifty  per  cent,  of  his  average 

weekly  earnings  during  the  previous  twelve  months,  if  he 

has  been  so  long  employed,  but  if  not  then  for  any  less 

period  during  which  he  has  been  in  the  employment  of  the 

same  employer,  such  weekly  payment  not  to  exceed  ten 

dollars : 

Provided    that    as    respects    the  weekly    payments    during  total 

incapacity  of  a  workman  who  is  under  twenty-one  years  of  age  at  the 

date  of  the  injury,  and  whose  average  weekly  earnings  are  less  than  ten 

dollars,  one  hundred  per  cent,  shall  be  substituted  for  fifty  per  cent,  of 

his  average  weekly  earnings,  but  the  weekly  payment  shall  in  no  case 

exceed  seven  dollars  and  fifty  cents. 
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(2)  For  the  purposes  of  the  provisions  of  this  schedule  relating  to 
"earnings"  and  "average  weekly  earnings"  of  a  workman,  the 
following  rules  shall  be  observed : 

(a)  Average  weekly  earnings  shall  be  computed  in  such  manner  as 

is  best  calculated  to  give  the  rate  per  week  at  which  the  work- 
man was  being  remunerated.  Provided  that  where  by  reason 
of  the  shortness  of  the  time  during  which  the  workman  has  been 
in  the  employment  of  his  employer,  or  the  casual  nature  of 
the  employment,  or  the  terms  of  the  employment,  it  is 
impracticable  at  the  date  of  the  accident  to  compute  the  rate 
of  remuneration,  regard  may  be  had  to  the  average  weekly 
amount  which,  during  the  twelve  months  previous  to  the 
accident,  was  being  earned  by  a  person  in  the  same  grade 
employed  at  the  same  work  by  the  same  employer,  or,  if 
there  is  no  person  so  employed,  by  a  person  in  the  same  grade 
employed  in  the  same  class  of  employment  and  in  the  same 
district ; 

(b)  Where  the  workman  had  entered  into  concurrent  contracts  of 

service  with  two  or  more  employers  under  which  he  worked 
at  one  time  for  one  such  employer  and  at  another  time  for 
another  such  employer,  his  average  weekly  earnings  shall  be 
computed  as  if  his  earnings  under  all  such  contracts  were 
earnings  in  the  employment  of  the  employer  for  whom  he 
was  working  at  the  time  of  the  accident ; 

(c)  Employment  by  the  same  employer  shall  be  taken  to  mean 

employment  by  the  same  employer  in  the  grade  in  which 
the  workman  was  employed  at  the  time  of  the  accident, 
uninterrupted  by  absence  from  work  due  to  illness  or  any 
other  unavoidable  cause ; 

(d)  Where  the  employer  has  been  accustomed  to  pay  to  the  work- 

man a  sum  to  cover  any  special  expenses  entailed  on  him  by 
the  nature  of  his  employment,  the  sum  so  paid  shall  not  be 
reckoned  as  part  of  the  earnings. 

(3)  In  fixing  the  amount  of  the  weekly  payment  regard  shall  be 
had  to  any  payment,  allowance  or  benefit  which  the  workman  may 
receive  from  the  employer  during  the  period  of  his  incapacity,  and  in 
the  case  of  partial  incapacity  the  weekly  payment  shall  in  no  case 
exceed  the  difference  between  the  amount  of  the  average  weekly 
earnings  of  the  workman  before  the  accident  and  the  average  weekly 
amount  which  he  is  earning  or  is  able  to  earn  in  some  suitable 
employment  or  business  after  the  accident,  but  shall  bear  such  relation 
to  the  amount  of  that  difference  as  under  the  circumstances  of  the 
case  may  appear  proper. 

(4)  Where  a  workman  has  given  notice  of  an  accident  he  shall,  if  so 
required  by  the  employer,  submit  himself  for  examination  by  a  duly 
qualified  medical  practitioner  provided  and  paid  by  the  employer,  and, 
if  he  refuses  to  submit  himself  to  such  examination,  or  in  any  way 
obstructs  the  same,  his  right  to  compensation,  and  to  take  or  prosecute 
any  proceeding  under  this  Act  in  relation  to  compensation,  shall  be 
suspended  until  such  examination  has  taken  place. 

(5)  The  payment  in  the  case  of  death  shall,  unless  otherwise  ordered 
as  hereinafter  provided,  be  paid  into  court,  and  any  sum  so  paid  into 
court  shall,  subject  to  rules  of  court  and  the  provisions  of  this  schedule, 
be  invested,  applied,  or  otherwise  dealt  with  by  the  court  in   such 
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maimer  as  the  court  in  its  discretion  thinks  fit  fcr  the  benefit  of  the 
persons  entitled  thereto  under  this  Act,  and  the  receipt  of  the  clerk 
of  the  court  shall  be  a  sufficient  discharge  in  respect  of  the  amount 
paid  in. 

Provided  that,  if  so  agreed,  the  payment  in  case  of  death  shall,  if 
the  workman  leaves  no  dependants,  be  made  to  his  legal  personal 
representative,  or,  if  he  has  no  such  representative,  to  the  person  to 
■whom  the  expenses  of  medical  attendance  and  burial  are  due. 

(6)  Rules  of  court  may  provide  for  the  transfer  of  money  paid  into 
court  under  this  Act  from  one  court  to  another  court  in  the  province. 

(7)  Where  a  weekly  payment  is  payable  under  this  Act  to  a  person 
under  any  legal  disability  the  court  may,  on  application  being  made  in 
accordance  with  rules  of  court,  order  that  the  weekly  payment  be  paid 
during  the  disability  into  court,  and  the  provisions  ot  this  schedule 
with  respect  to  sums  required  by  this  schedule  to  be  paid  into  court 
shall  apply  to  sums  paid  into  court  in  pursuance  of  any  such  order. 

(8)  Any  question  as  to  who  is  a  dependant  shall,  in  default  of  agree- 
ment, be  settled  by  arbitration  under  this  Act,  or,  if  not  so  settled 
before  payment  into  court  under  this  schedule,  shall  be  settled  by  the 
court,  and  the  amount  payable  to  each  dependant  shall  be  settled  by 
arbitration  under  this  Act,  or,  if  not  so  settled  before  payment  into 
court  under  this  schedule,  by  the  court.  "Where  there  are  both  total 
and  partial  dependants  nothing  in  this  schedule  shall  be  construed  as 
preventing  the  compensation  being  allotted  partly  to  the  total  and 
partly  to  the  partial  dependants. 

(9)  Where,  on  application  being  made  in  accordance  with  rules  of 
court,  it  appears  to  the  court  that,  on  account  of  neglect  of  children 
on  the  part  of  a  widow,  or  on  account  of  the  variation  of  the  circum- 
stances of  the  various  dependants,  or  for  any  other  sufficient  cause,  an 
order  of  the  court  or  an  award  as  to  the  apportionment  amougst  the 
several  dependants  of  any  sum  paid  as  compensation,  or  as  to  the 
manner  in  which  any  sum  payable  to  any  such  dependant  is  to  be 
invested,  applied  or  otherwise  dealt  with,  ought  to  be  varied,  the  court 
may  make  such  order  for  the  variation  of  the  former  order  or  the 
award,  as  in  the  circumstances  of  the  case  the  court  may  think  just. 

(10)  Any  snm  which  under  this  schedule  is  ordered  to  be  invested 
may  be  invested  in  whole  or  in  part  in  securities  or  investments 
approved  by  the  court  by  the  clerk  of  the  court  in  his  name  as  clerk. 

(11)  Any  workman  receiving  weekly  payments  under  this  Act  shall, 
if  so  required  by  the  employer,  from  time  to  time  submit  himself  for 
examination  by  a  duly  qualified  medical  practitioner,  provided  and 
paid  by  the  employer.  If  the  workman  refuses  to  submit  himself  to 
such  examination,  or  in  any  way  obstructs  the  same,  his  right  to  such 
weekly  payments  shall  be  suspended  until  such  examination  has  taken 
place. 

(12)  A  workman  shall  not  be  required  to  submit  himself  for 
examination  by  a  medical  practitioner  under  paragraph  (4)  or  paragraph 
(11)  of  this  schedule  otherwise  than  in  accordance  with  regulations 
made  by  the  Attorney  General  or  at  more  frequent  intervals  than  may 
be  prescribed  by  those  regulations. 

Where  a  workman  has  so  submitted  himself  for  examination  by  a 
medical  practitioner,  or  has  been  examined  by  a  medical  practitioner 
selected  by  himself,  and  the  employer  or  the  workman,  as  the  case  may 
be,  has  within  six  days  after  such  examination  furnished  the  other 
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with  a  copy  of  the  report  of  that  practitioner  as  to  the  workman's 
condition,  then,  in  the  event  of  no  agreement  being  come  to  between 
the  employer  and  the  workman  as  to  the  workman's  condition  or 
fitness  for  employment,  the  court  on  application  may,  on  payment  by 
the  applicants  of  such  fee  not  exceeding  ten  dollars  as  may  be  pie- 
scribed,  refer  the  matter  to  a  medical  referee  appointed  by  the 
Lieutenant  Governor  in  Council. 

The  medical  referee  to  whom  the  matter  is  so  referred  shall,  in 
accordance  with  regulations  made  by  the  Attorney  General,  cive  a 
certificate  as  to  the  condition  of  the  workman  and  his  fitness  i'or 
employment,  specifying,  where  necessary,  the  kind  of  employment  for 
which  he  is  fit,  and  that  certificate  shall  be  conclusive  evidence  as  to 
the  matters  so  certified. 

Where  no  agreement  can  be  come  to  between  the  employer  and  the 
workman  as  to  whether  or  to  what  extent  the  incapacity  of  the  work- 
man is  due  to  the  accident,  the  provisions  of  this  paragraph  shall, 
subject  to  any  regulations  made  by  the  Attorney  General,  apply  as  if 
the  question  were  a  question  as  to  the  condition  of  the  workman. 

If  a  workman,  on  being  required  so  to  do,  refuses  to  submit  himself 
for  examination  by  a  medical  referee  to  whom  the  matter  has  been  so 
referred  as  aforesaid,  or  in  any  way  obstructs  the  same,  his  right  to 
compensation  and  to  take  or  prosecute  any  proceeding  under  this  Act 
in  relation  to  compensation,  or,  in  the  case  of  a  workman  in  receipt  of 
a  weekly  payment,  his  right  to  that  weekly  payment,  shall  be 
suspended  until  such  examination  has  taken  place. 

Kules  of  court  may  be  made  for  prescribing  the  manner  in  which 
documents  are  to  be  furnished  or  served  and  applications  made  under 
this  paragraph  and  the  forms  to  be  used  for  those  purposes  and  as  to 
the  fee  to  be  paid  under  this  paragraph. 

(13)  Any  weekly  payment  may  be  reviewed  at  the  request  either  of 
the  employer  or  of  the  workman,  and  on  such  review  may  be  ended, 
diminished,  or  increased,  subject  to  the  maximum  above  provided,  and 
the  amount  of  payment  shall,  in  default  of  agreement,  be  settled  by 
arbitration  under  this  Act : 

Provided  that  where  the  workman  was  at  the  date  of  the  accident 
under  twenty-one  years  of  age  and  the  review  takes  place  more  than 
twelve  months  after  the  accident,  the  amount  of  the  weekly  payment 
may  be  increased  to  any  amount  not  exceeding  fifty  per  cent,  of  the 
weekly  sum  which  the  woi'kman  would  probably  have  been  earning  at 
the  date  of  the  review  if  he  had  remained  uninjured,  but  not  in  any 
case  exceeding  ten  dollars. 

(14)  Where  any  weekly  payment  has  been  continued  for  not  less 
than  six  months  the  liability  therefore  may,  on  application  by  or  on 
behalf  of  the  employer,  be  redeemed  by  the  payment  of  a  lump  sum  of 
such  an  amount  as  the  court  shall  deem  just,  and  such  lump  sum  may 
be  ordered  by  the  court  to  be  invested  or  otherwise  applied  for  the 
benefit  of  the  person  entitled  thereto  : 

Provided  that  nothing  in  this  paragraph  shall  be  construed  as  pre- 
venting agreements  being  made  for  the  redemption  of  a  weekly  payment 
by  a  lump  sum. 

(15)  If  a  workman  receiving  a  weekly  payment  ceases  to  reside  in 
the  province,  he  shall  thereupon  cease  to  be  entitled  to  receive  any 
weekly  payment  unless  a  medical  referee  appointed  hereunder  certifies 
that  the  incapacity   resulting  from  the  injury  is  likely  to  be  of  a 
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permanent  nature.  If  the  medical  referee  so  certifies,  the  workman 
shall  be  entitled  to  receive  quarterly  the  amount  of  the  weekly  pay- 
ments accruing  due  during  the  preceding  quarter  so  long  as  he  proves, 
in  such  manner  and  at  such  intervals  as  may  be  prescribed  by  rules  of 
court,  his  identity  and  the  continuance  of  the  incapacity  in  respect  of 
which  the  weekly  payment  is  payable. 

(16)  A  weekly  paymeDt,  or  a  sum  paid  by  way  of  redemption 
thereof,  shall  not  be  capable  of  being  assigned,  charged  or  attached, 
and  shall  hot  pass  to  any  other  person  by  operation  of  law,  nor  shall 
any  claim  be  set  off  against  the  same. 

(17)  Where  under  this  schedule  a  right  to  compensation  is 
suspended  no  compensation  shall  be  payable  in  respect  of  the  period  of 
suspension. 


Second  Schedule. 


Arbitration,  etc. 

(1)  For  the  purpose  of  settling  any  matter  which  under  this  Act 
is  to  be  settled  by  arbitration,  if  any  committee,  representative  of  an 
employer  and  his  workmen,  exists  with  power  to  settle  matters  under 
this  Act  in  the  case  of  the  employer  and  workmen,  the  matter  shall, 
unless  either  party  objects  by  notice  in  writing  sent  to  the  other  party 
before  the  committee  meet  to  consider  the  matter,  be  settled  by  the 
arbitration  of  such  committee,  or  be  referred  by  them  in  their  dis- 
cretion to  arbitration  as  hereinafter  provided. 

(2)  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the 
committee  so  refers  the  matter  or  fails  to  settle  the  matter  within 
three  months  from  the  date  of  the  claim,  the  matter  shall  be  settled 
by  a  single  arbitrator  agreed  on  by  the  parties,  or  in  the  absence  of 
agreement  by  the  court,  according  to  the  procedure  prescribed  by  rules 
of  court. 

(3)  The  Arbitration  Ordinance  or  any  Act  of  the  Legislature  of 
Alberta  substituted  therefor  shall  not  apply  to  any  arbitration  under 
this  Act ;  but  a  committee  or  an  arbitrator  may,  if  they  or  he  think 
fit,  submit  any  question  of  law  for  the  decision  of  the  court,  and  the 
decision  of  the  court  on  any  question  of  law,  either  on  such  sub- 
mission, or  in  any  case  where  he  himself  settles  the  matter  under  this 
Act,  or  where  he  gives  any  decision  or  makes  any  order  under  this 
Act,  shall  be  final,  unless  within  the  time  and  in  accordance  with  the 
conditions  prescribed  by  rules  of  the  Supreme  Court  either  party 
appeals  to  the  Supreme  Court  era  banc ;  and  the  court  shall,  for  the 
purpose  of  proceedings  under  this  Act,  have  the  same  powers  of  pro- 
curing the  attendance  of  witnesses  and  the  production  of  documents 
as  if  the  proceedings  were  an  action  in  the  court. 

(4)  The  court  may  summon  a  medical  referee  to  sit  with  the  court 
as  an  assessor. 

(5)  Bules  of  court  may  make  provision  for  the  appearance  in  any 
arbitration  under  this  Act  of  any  party  by  any  other  person. 

(6)  The  costs  of  and  incidental  to  the  arbitration  and  proceedings 
connected  therewith  shall  be  in  the  discretion  of  the  committee, 
arbitrator  or  court,  subject  as  respects  such  court  to  rules  of  court. 
The  costs,  whether  before  a  committee  or  an  arbitrator  or  in  the 
court,  shall  not  exceed  the  limit  prescribed  by  rules  of  court,  and  shall 
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be  taxed  in  manner  prescribed  by  those  rules  and  such  taxation  may 
be  reviewed  by  the  court. 

(7)  In  the  case  of  the  death,  or  refusal  or  inability  to  act,  of  an 
arbitrator,  the  court  may,  on  the  application  of  any  party,  appoint  a 
new  arbitrator. 

(8)  Where  the  amount  of  compensation  under  this  Act  has  been 
ascertained,  or  any  weekly  payment  varied,  or  any  other  matter 
decided  under  this  Act,  either  by  a  committee  or  by  an  arbitrator  or 
by  agreement,  a  memorandum  thereof  shall  be  sent,  in  manner  pre- 
scribed by  rules  of  court,  by  the  committee  or  arbitrator,  or  by  any 
party  interested,  to  the  clerk  of  the  court  who  shall,  subject  to  such 
rules,  on  beiog  satisfied  as  to  its  genuineness,  record  such  memorandum 
in  a  special  register  without  fee,  and  thereupon  the  memorandum  shall 
for  all  purposes  be  enforceable  as  a  judgment  of  the  court : 

Provided  that — 

(a)  No  such  memorandum  shall  be  recorded  before  seven  days  after 

the  despatch  by  the  clerk  of  notice  to  the  parties  interested ; 
and 

(b)  Where  a  workman  seeks  to  record  a  memorandum  of  agreement 

between  his  employer  and  himself  for  the  payment  of  com- 
pensation under  this  Act  and  the  employer,  in  accordance 
with  rules  of  court,  objects  to  the  recording  of  such  memo- 
randum and  proves  that  the  workman  has  in  tact  returned 
to  work  and  is  earning  the  same  wages  as  he  did  before  the 
accident,  then  the  memorandum  shall  only  be  recorded,  if 
at  all,  on  such  terms  as  the  court  under  the  circumstances 
may  think  just ;  and 

(c)  The  court  may  at  any  time  rectify  the  register ;  and 

(d)  Where  it  appears  to  the  clerk  of  the  court,  on  any  information 

which  he  considers  sufficient,  that  an  agreement  as  to  the 
redemption  of  a  weekly  payment  by  a  lump  sum,  or  an 
agreement  as  to  the  amount  of  compensation  payable  to  a 
person  under  any  legal  disability,  or  to  dependants,  ought 
not  to  be  registered  by  reason  of  the  inadequacy  of  the  sum 
or  amount,  or  by  reason  of  the  agreement  having  been 
obtained  by  fraud  or  undue  influence,  or  other  improper 
means,  he  may  refuse  to  record  the  memorandum  of  the 
agreement  sent  to  him  for  registration,  and  refer  the  matter 
to  the  court  and  the  court  shall,  in  accordance  with  rules  of 
court,  make  such  order  (including  an  order  as  to  any  sum 
already  paid  under  the  agreement)  as  under  the  circum- 
stances may  seem  just ;  and 

0)  The  court  may,  within  six  months  after  a  memorandum  of  an 
agreement  as  to  the  redemption  of  a  weekly  payment  by  a 
lump  sum,  or  (if  an  agreement  as  to  the  amount  of  com- 
pensation payable  to  a  person  under  any  legal  disability,  or 
to  dependants,  has  been  recorded  in  the  register,  order  that 
the  record  be  removed  from  the  register  on  proof  to  the 
satisfaction  of  the  couit  that  the  agreement  was  obtained  by 
fraud  or  undue  influence  or  other  improper  means,  and  may 
make  such  order  (including  an  order  as  to  any  sum  already 
paid  under  the  agreement)  as  under  the  circumstances  may 
seem  just. 

(9)  An  agreement  as  to  the  redemption  of  a  weekly  payment  by  a 
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lump  sum  if  not  registered  in  accordance  with  this  Act  shall  not,  nor 
shall  the  payment  of  the  sum  payable  under  the  agreement,  exempt 
the  person  by  whom  the  weekly  payment  is  payable  from  liability  to 
continue  to  make  that  weekly  payment,  and  an  agreement  as  to  the 
amount  of  compensation  to  be  paid  to  a  person  under  a  legal  disability 
or  to  dependants,  if  not  so  registered,  shall  not,  nor  shall  the  payment 
of  the  sum  payable  under  the  agreement,  exempt  the  person  by  whom 
the  compensation  is  payable  from  liability  to  pay  compensation,  unless, 
in  either  case,  he  proves  that  the  failure  to  register  was  not  due  to  any 
neglect  or  default  on  his  part. 

(10)  The  duty  of  District  Courts  under  this  Act  shall,  subject  to 
rules  of  court,  be  part  of  the  duties  of  such  courts,  and  the  officers  of 
such  courts  shall  act  accordingly,  and  rules  of  court  may  be  made 
both  for  any  purpose  for  which  this  Act  authorizes  rules  of  court  to 
be  made,  and  also  generally  for  carrying  into  effect  this  Act  so  far  as 
it  affects  such  courts,  and  proceedings  therein. 

(11)  No  court  fee,  except  such  as  may  be  prescribed  under  para- 
graph (12)  of  the  first  schedule  to  this  Act,  shall  be  payable  by  any 
party  in  respect  of  any  proceedings  by  or  against  a  workman  under 
this  Act  in  the  court  prior  to  the  award. 

(12)  Any  sum  awarded  as  compensation'  shall,  unless  paid  into 
court  under  this  Act,  be  paid  on  the  receipt  of  the  person  to  whom  it 
is  payable  under  any  agreement  or  award,  and  the  solicitor  or  agent 
of  a  person  claiming  compensation  under  this  Act  shall  not  be  entitled 
to  recover  from  him  any  costs  in  respect  of  any  proceedings  in  an 
arbitration  under  this  Act,  or  to  claim  a  lien  in  respect  of  such,  costs 
on,  or  deduct  such  costs  from,  the  sum  awarded  or  agreed  as  com- 
pensation, except  such  sum  as  may  be  awarded  by  the  committee,  the 
arbitrator,  or  the  court,  on  an  application  made  either  by  the  person 
claiming  compensation,  or  by  his  solicitor  or  agent,  to  determine  the 
amount  of  costs  to  be  paid  to  the  solicitor  or  agent,  such  sum  to  be 
awarded  subject  to  taxation  and  to  the  scale  of  costs  prescribed  by 
rules  of  court. 

(13)  Any  committee,  arbitrator  or  court  may,  subject  to  regulations 
made  by  the  Attorney  General,  submit  to  a  medical  referee  for  report 
any  matter  which  seems  material  to  any  question  arising  in  the 
arbitration. 

(14)  The  Attorney  General  may,  by  order,  either  unconditionally 
or  subject  to  such  conditions  or  modifications  as  he  may  think  fit,  , 
confer  on  any  committee  representative  of  an  employer  and  his  work- 
men, as  respects  any  matter  in  which  the  committee  act  as  arbitrators, 
or  which  is  settled  by  agreement  submitted  to  and  approved  by  the 
committee,  all  or  any  of  the  powers  conferred  by  this  Act  exclusively 
on  courts  or  judges  thereof,  and  may  by  the  order  provide  how  and  to 
whom  the  compensation  money  is  to  be  paid  in  cases  where,  but  for 
the  order,  the  money  would  be  required  to  be  paid  into  court,  and  the 
order  may  exclude  from  the  operation  of  provisoes  (d)  and  (e)  of 
paragraph  (8)  of  this  schedule  agreements  submitted  to  and  approved 
by  the  committee,  and  may  contain  such  incidental,  consequential  or 
supplemental  provisions  as  may  appear  to  the  Attorney  General  to  be 
necessary  or  proper  for  the  purposes  of  the  order. 


B.L.  3    0 
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BRITISH  COLUMBIA  STATUTES. 

(1)  Revised  Statutes  (B.  C),  1897,  c.  69.      "The  Employees' 
Liability  Act  " :  see  notes  to  Ontario  Act  (infra,  p.  960). 


(2)  Revised  Statutes  op  British  Columbia,  1897. 

Chapter  58. 

An  Act  for  compensating  the  Families  of  Persons  hilled  by 
Accidents. 

Heb  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  British  Columbia,  enacts  as  follows  : — 

Short  Title. 

1.  This  Act  may  be  cited  as  the  "  Families'  Compensation  Act." 

,    Interpretation. 

2.  In  this  Act  the  following  expressions,  wherever  the  same  occur, 
shall  have  or  include  the  following  meanings : — 

"Parent"  shall  include  father  and  mother,  and  grandfather  and 

grandmother,  and  stepfather  and  stepmother  : 
"Child"  shall  include  son  and  daughter,  and  grandson  and  grand- 
;    daughter,  and  stepson  and  stepdaughter. 

Cause  of  Action  Constituted. 

3.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect  or  default,  and  the  act,  neglect  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in  respect  thereof,  then  and 
in  every  such  case  the  person  who  would  have  been  liable  if  death 
had  not  ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standing.the  death  of  the  person  injured,  and  although  the  death  shall 
have  been  caused  under  such  circumstances  as  amount  in  law  to  an 
indictable  offence. 

4.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent,  and  child  of  the  person  whose  death  shall  have  been  so  caused, 
and  shall  be  brought  by  and  in  the  name  of  the  executor  or  admini- 
strator of  the  person  deceased ;  and  in  every  such  action  the  court  or 
jury  before  which  the  action  shall  be  tried  may  give  such  damages  as 
they  may  think  proportioned  to  the  injury  resulting  from  such  death 
to  the  parties  respectively  for  whom  and  lor  whose  benefit  such  action 
shall  be  brought ;  and  the  amount  so  recovered,  after  deducting  the 
costs,  not  recovered  from  the  defendant,  shall  be  divided  amongst  the 
before-mentioned  parties,  in  such  shares  as  the  court  or  jury  by  their 
judgment  or  verdict  shall  find  and  direct,  or  as  may  be  determined 
by  the  court  upon  motion  for  judgment  or  further  consideration : 

(2)  Provided  that  if  there  be  no  executor  or  administrator  of  the 
person  deceased,  or,  there  being  such  executor  or  administrator,  no 
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such  action  as  above  mentioned  shall  within  six  calendar  months  after 
the  death  of  such  deceased  person  have  been  brought  by  and  in  the 
name  of  his  or  her  executor  or  administrator,  then  and  in  every  such 
case  such  action  may  be  brought  by  and  in  the  name  or  names  of  all 
or  any  of  the  persons  (if  more  than  one)  for  whose  benefit  such  action 
would  have  been,  if  it  had  been  brought  by  and  in  the  name  of  such 
executor  or  administrator ;  and  every  action  so  to  be  brought  shall  be 
for  the  benefit  of  the  same  person  or  persons,  as  if  it  were  brought  in 
the  name  of  such  executor  or  administrator. 

(3)  Provided  also,  that  if  the  defendant  in  any  such  action  desires 
to  pay  money  into  court  in  satisfaction,  or  alleged  or  tendered  satis- 
faction, of  the  cause  for  which  such  action  is  brought,  he  may  pay  such 
money  into  court  in  one  sum  as  a  compensation  or  alleged  or  tendered 
compensation  to  all  persons  entitled  to  recover  under  this  Act  for  the 
wrongful  act,  neglect  or  default  of  such  defendant,  without  specifying 
the  shares  into  which,  or  the  parties  among  whom,  it  is  to  be  divided 
under  the  provisions  of  this  Act.  And  if  the  said  sum  be  not  accepted 
and  an  issue  is  taken  by  the  plaintiff  as  to  its  sufficiency,  and  the  jury 
shall  think  the  same  sufficient,  the  defendant  shall  be  entitled  to  a 
verdict  on  that  issue. 

5.  Not  more  than  one  action  shall  lie  for  and  in  respect  of  the  same 
subject-matter  of  complaint;  and  every  such  action  shall  be  com- 
menced within  twelve  calendar  months  after  the  death  of  such 
deceased  person. 

6.  In  every  such  action  the  plaintiff  on  the  record  shall,  in  his 
statement  of  claim,  furnish  and  set  forth  the  names,  addresses  and 
occupations  of  the  person  or  persons  for  whom  and  on  whose  behalf 
such  action  shall  be  brought,  and  of  the  nature  of  the  claim  in  respect 
of  which  damages  shall  be  sought  to  be  recovered. 


(3)  Statutes  of  British  Columbia,  2  Edw.  7, 1902. 

Chapter  74. 

An  Act  respecting  Compensation  to  Workmen  for  Accidental  Injuries 
suffered  in  the  course  of  their  Employment. 

[21st  June,  1902.] 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  British  Columbia,  enacts  as  follows : — 

1.  This  Act  may  be  cited  as  the  "  Workmen's  Compensation  Act, 
1902." 

2.  (1)  If  in  any  employment  to  which  this  Act  applies  personal 
injury  by  accident  arising  out  of  and  in  the  course  of  the  employment 
is  caused  to  a  workman,  his  employer  shall,  subject  as  hereinafter 
mentioned,  be  liable  to  pay  compensation  in  accordance  with  the  first 
schedule  to  this  Act : 

(2)  Provided  that— 

(a)  The  employer  shall  not  be  liable  under  this  Act  in  respect  of 
any  injury  which  does  not  disable  the  workman  for  a  period 
of  at  least  two  weeks  from  earning  full  wages  at  the  work  at 
which  he  was  employed : 
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(b)  Wheif  the  injury  was   caused  by  the  personal  negligence   or 

wilful  act  of  the  employer,  or  of  some  person  for  whose  act 
or  default  the  employer  is  responsible,  nothing  in  this  Act 
shall  affect  any  civil  liability  of  the  employer,  but  in  that 
case  the  workman  may,  at  his  option,  either  claim  com- 
pensation under  this  Act  or  take  the  same  proceedings  as 
•  were  open  to  him  before  the  commencement  of  this  Act ; 
but  the  employer  shall  not  be  liable  to  pay  compensation  for 
injury  to  a  workman  by  accident  arising  out  of  and  in  the 
course  of  the  employment  both  independently  of  and  also 
under  this  Act,  and  shall  not  be  liable  to  any  proceedings 
independently  of  this  Act,  except  in  case  of  such  personal 
negligence  or  wilful  act  as  aforesaid : 

(c)  If  it  is  proved  that  the  injury  to  a  workman  is  attributable  solely 

to  the  serious  and  wilful  misconduct  or  serious  neglect  of 
that  workman,  any  compensation  claimed  in  respect  of  that 
injury  shall  be  disallowed. 

(3)  If  any  question  arises  in  any  proceedings  under  this  Act  as 
to  the  liability  to  pay  compensation  under  this  Act  (including  any 
question  as  to  whether  the  employment  is  one  to  which  this  Act 
applies),  or  as  to  the  amount  or  duration  of  compensation  under  this 
Act,  the  question  if  not  settled  by  agreement  shall,  subject  to  the 
provisions  of  the  first  schedule  to  this  Act,  be  settled  by  arbitration 
in  accordance  with  the  second  schedule  to  this  Act. 

(4)  If,  within  the  time  hereinafter  in  this  Act  limited  for  taking 
proceedings,  an  action  is  brought  to  recover  damages  independently  of 
this  Act  for  injury  caused  by  any  accident,  and  it  is  determined  in 
such  action  that  the  injury  is  one  for  which  the  employer  is  not  liable 
in  such  action,  but  that  he  would  have  been  liable  to  pay  compensa- 
tion under  the  provisions  of  this  Act,  the  action  shall  be  dismissed ; 
but  the  court  in  which  the  action  is  tried  shall,  if  the  plaintiff  shall 
so  choose,  proceed  to  assess  such  compensation,  and  shall  be  at  liberty 
to  deduct  from  such  compensation  all  the  costs  which,  in  its  judg- 
ment, have  been  caused  by  the  plaintiff  bringing  this  action  instead  of 
proceeding  under  this  Act.  In  any  proceeding  under  this  sub-section, 
when  the  court  assesses  the  compensation  it  shall  give  a  certificate  of 
the  compensation  it  has  awarded  and  the  directions  it  has  given  as  to 
the  deduction  for  costs,  and  such  certificate  shall  have  the  force  and 
effect  of  an  award  under  this  Act. 

(5)  Nothing  in  this  Act  shall  affect  any  proceedings  for  a  fine  under 
the  enactments  relating  to  mines  and  other  industries,  or  the  applica- 
tion of  any  such  fine,  but  if  any  such  fine,  or  any  part  thereof,  has 
been  applied  for  the  benefit  of  the  person  injured,  the  amount  so 
applied  shall  be  taken  into  account  in  estimating  the  compensation 
under  this  Act. 

3.  (1)  Proceedings  for  the  recovery  under  this  Act  of  compensation 
for  an  injury  shall  not  be  maintained  unless  notice  of  the  accident  has 
been  given  as  soon  as  practicable  after  the  happening  thereof,  and 
before  the  workman  has  voluntarily  left  the  employment  in  which  he 
was  injured,  and  unless  the  claim  for  compensation  with  respect  to 
such  accident  has  been  made  within  six  months  from  the  occurrence 
of  the  accident  causing  the  injury,  or  in  case  of  death,  within  six 
months  from  time  of  death :  Provided  always,  that  the  want  of,  or 
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any  defect,  or  inaccuracy  in,  such  notice  shall  not  be  a  bar  to.  the 
maintenance  of  such  proceedings  if  it  is  found  in  the  proceedings  for 
settling  the  claim  that  the  employer  is  not  prejudiced  in  his  defence 
by  the  want,  defect  or  inaccuracy,  or  that  such  want,  defect  or 
inaccuracy  was  occasioned  by  mistake  or  other  reasonable  cause. 

(2)  Notice  in  respect  of  an  injury  under  this  Act  shall  give  the  name 
and  address  of  the  person  injured,  and  shall  state  in  ordinary  language 
the  cause  of  the  injury  and  the  date  at  which  it  was  sustained,  and 
shall  be  served  on  the  employer,  or,  if  there  is  more  than  one  employer, 
upon  one  of  such  employers. 

(3)  The  notice  may  be  served  by  delivering  the  same  to  or  at  the 
residence  or  place  of  business  of  the  person  on  whom  it  is  to  be 
served. 

(4)  The  notice  may  also  be  served  by  post  by  a  registered  letter 
addressed  to  the  person  on  whom  it  is  to  be  served  at  his  last  known 
place  of  residence,  or  place  of  business,  and  if  served  by  post  shall  be 
deemed  to  have  been  served  at  the  time  when  the  letter  containing  the 
same  would  have  been  delivered  in  the  ordinary  course  of  post ;  and  in 
proving  the  service  of  such  notice  it  shall  he  sufficient  to  prove  that  the 
notice  was  properly  addressed  and  registered. 

(5)  Where  the  employer  is  a  body  of  persons,  corporate  or  incorporate, 
the  notice  may  also  be  served  by  delivering  the  same  at,  or  by  sending 
it  by  post  in  a  registered  letter  addressed  to  the  employer  at,  the  office, 
or,  if  there  be  more  than  one  office,  any  one  of  the  offices  of  such 
body. 

4.  (1)  If  the  Attorney-General,  after  taking  steps  to  ascertain  the 
views  of  the  employer  and  workmen,  certifies  that  any  scheme  of  com- 
pensation, benefit,  or  insurance  for  the  workmen  of  an  employer  in  any 
employment,  whether  or  not  such  scheme  includes  other  employers  and 
their  workmen,  is  on  the  whole  not  less  favourable  to  the  general  body 
of  workmen  and  their  dependants  than  the  provisions  of  this  Act,  the 
employer  may,  until  the  certificate  is  revoked,  contract  with  any  of 
those  workmen  that  the  provisions  of  the  scheme  shall  be  substituted 
for  the  provisions  of  this  Act,  and  thereupon  the  employer  shall  be 
liable  only  in  accordance  with  the  scheme,  but,  save  as  aforesaid,  this 
Act  shall  apply  notwithstanding  any  contract  to  the  contrary  made 
after  the  commencement  of  this  Act. 

(2)  The  Attorney-General  may  give  a  certificate  to  expire  at  the  end 
of  a  limited  period  not  less  than  five  years. 

(3)  No  scheme  shall  be  so  certified  which  contains  an  obligation 
upon  the  workmen  to  join  the  scheme  as  a  condition  of  their  hiring. 

(4)  If  complaint  is  made  to  the  Attorney-General  by  or  on  behalf 
of  the  workmen  of  any  employer  that  the  provisions  of  any  scheme 
are  no  longer  on  the  whole  so  favourable  to  the  general  body  of  work- 
men of  such  employer  and  their  dependants  as  the  provisions  of  this 
Act,  or  that  the  provisions  of  such  scheme  are  being  violated,  or  that 
the  scheme  is  not  being  fairly  administered,  or  that  satisfactory  reasons 
exist  for  revoking  the  certificate,  the  Attorney-General  shall  examine 
into  the  complaint,  and,  if  satisfied  that  good  cause  exists  for  such 
complaint,  shall,  unless  the  cause  of  complaint  is  removed,  revoke  the 
certificate. 

(5)  When  a  certificate  is  revoked  or  expires  any  moneys  or  securities 
held  for  the  purpose  of  the  scheme  shall  be  distributed  as  may  be 
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arranged  between  the  employer  and  workmen,  or  as  may  be  determined 
by  the  Attorney-General  in  the  event  of  a  difference  of  opinion. 

(6)  Whenever  a  scheme  has  been  certified  as  aforesaid,  it  shall  be  the 
duty  of  the  employer  to  answer  all  such  inquiries  and  furnish  all 
such  accounts  in  regard  to  the  scheme  as  may  be  made  or  required  by 
the  Attorney-General. 

5.  Where,  in  an  employment  to  which  this  Act  applies,  the  under- 
takers as  hereinafter  defined  contract  with  any  person  for  the  execution 
by  or  under  such  contractor  of  any  work,  and  the  undertakers  would,  if 
such  work  were  executed  by  workmen  immediately  employed  by  them, 
be  liable  to  pay  compensation  under  this  Act  to  those  workmen  in 
respect  of  any  accident  arising  out  of  and  in  the  course  of  their  employ- 
ment, the  undertakers  shall  be  liable  to  pay  to  any  workmen  employed 
in  the  execution  of  the  work  any  compensation  which  is  payable  to  the 
workman  (whether  under  this  Act  or  in  respect  of  personal  negligence  or 
wilful  act  independently  of  this  Act)  by  such  contractor,  or  would  be 
so  payable  if  such  contractor  were  an  employer  to  whom  this  Act 
applies :  Provided  that  the  undertakers  shall  be  entitled  to  be  indemni- 
fied by  any  other  person  who  would  have  been  liable  independently  of 
this  section.  This  section  shall  not  apply  to  any  contract  with  any 
person  for  the  execution  by  or  under  such  contractor  of  any  work 
which  is  merely  ancillary  or  incidental  to,  and  is  no  part  of,  or  process 
in,  the  trade  or  business  carried  on  by  such  undertakers  respectively. 

6.  Where  any  employer  becomes  liable  under  this  Act  to  pay  com- 
pensation in  respect  of  any  accident,  and  is  entitled  to  any  sum  from 
insurers  in  respect  of  the  amount  due  to  a  workman  under  such  liability, 
theu  in  the  event  of  the  employer  becoming  bankrupt,  making  an 
assignment  for  the  benefit  of  his  creditors,  or  making  a  composition  or 
arrangement  with  his  creditors,  or  if  the  employer  is  a  company,  of  the 
company  having  commenced  to  be  wound  up,  such  workman  shall  have 
a  first  charge  upon  the  sum  aforesaid  for  the  amount  so  due,  and  a 
Judge  of  the  Supreme  Court  may  direct  the  insurers  to  pay  such  sum 
into  any  chartered  bank  of  Canada  in  the  name  of  the  registrar  of  such 
court,  and  order  the  same  to  be  invested  or  applied  in  accordance  with 
the  provisions  of  the  first  schedule  hereto  with  reference  to  the 
investment  in  any  chartered  bank  of  Canada  of  any  sum  allotted  as 
compensation,  and  those  provisions  shall  apply  accordingly. 

7.  Where  the  injury  for  which  compensation  is  payable  under  this 
Act  was  caused  under  circumstances  creating  a  legal  liability  in  some 
person  other  than  the  employer  to  pay  damages  in  respect  thereof,  the 
workman  may,  at  his  option,  proceed,  either  at  law  against  that  person 
to  recover  damages,  or  against  his  employer  for  compensation  under 
this  Act,  but  not  against  both,  and  if  compensation  be  paid  under  this 
Act,  the  employer  shall  be  entitled  to  be  indemnified  by  the  said  other 
person. 

8.  (1)  This  Act  shall  apply  only  to  employment  by  the  undertakers 
as  hereinafter  defined,  on  or  in  or  about  a  railway,  factory,  mine,  quarry 
or  engineering  work ;  and  to  employment  by  the  undertakers  as  herein- 
after defined  or  in  or  about  any  building  which  exceeds  forty  feet  in 
height,  and  is  either  being  constructed  or  repaired  by  means  of  a 
scaffolding,  or  being  demolished,  or  on  which  machinery  driven  by 
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steam,  water,  or  other  mechanical  power,  is  being  used  for  the  purpose 
of  the  construction,  repair,  or  demolition  thereof. 

(2)  In  this  Act— 

"  Railway  "  means  a  road  owned  by  a  private  person  or  public  com 
pany  on  which  carriages  run  over  metal  rails,  and  snail  include 
railways  or  tramways  operated  by  electric  or  other  power  : 

"  Factory "  means  a  building,  workshop,  or  place  where  goods  are 
manufactured,  and  includes  mills  where  manufactures  of  wood, 
flour,  meal,  pulp  or  other  substances  are  being  carried  on,  also 
smelters  where  metals  are  sorted,  extracted  or  operated  on ;  every 
laundry  worked  by  steam,  water  or  other  mechanical  power,  and 
also  includes  any  dock,  wharf,  quay,  warehouse,  shipbuilding 
yard,  marine  railways,  where  goods  or  materials  are  being  stored, 
handled,  transported  or  manufactured : 

"  Mine"  means  a  mine  to  which  the  " Coal  Mines  Eegulation  Act " 
and  amending  Acts,  or  the  "Mineral  Act  "  and  amending  Acts, 
or  the  "  Placer  Mining  Act  "  and  amending  Acts,  apply : 

"  Engineering  work  "  means  any  work  of  construction  or  alteration 
or  repair  of  a  railroad,  harbour,  dock,  canal  or  sewer,  and  includes 
any  other  work  for  the  construction,  alteration,  or  repair  of  which 
machinery,  driven  by  steam,  water,  or  other  mechanical  power, 
is  used : 

"  Quarry  "  means  an  open  cut  from  which  rock  is  cut  or  taken  for 
building  purposes : 

"  Undertaker,"  in  the  case  of  a  railway,  means  the  railway  company ; 
in  the  case  of  a  factory,  quarry,  laundry,  smelter  or  warehouse 
means  the  occupier  or  operator  thereof;  in  the  case  of  a  mine 
means  the  owner  thereof,  and  in  the  case  of  an  engineering  work, 
or  other  work  specified  within  this  Act,  means  the  person  under- 
taking the  construction,  alteration,  repair  or  demolition  : 

"  Employer  "  includes  any  body  of  persons,  corporate  or  incorporate, 
and  the  legal  personal  representative  of  a  deceased  employer : 

"  Workman "  includes  every  person  who  is  engaged  in  an  employ- 
ment to  which  this  Act  applies,  whether  by  way  of  manual  labour 
or  otherwise,  and  whether  his  agreement  is  one  of  service  or 
apprenticeship  or  otherwise,  and  is  expressed  or  implied,  is  oral 
or  in  writing.  Any  reference  to  a  workman  who  has  been  injured 
shall,  where  the  workman  is  dead,  include  a  reference  to  his  legal 
personal  representative  or  to  his  dependants  or  other  person  to 
whom  compensation  is  payable : 

"  Dependants  "  means  wife,  father,  mother,  husband,  sister,  brother, 
child  or  grandchild,  provided  that  they  were  wholly  or  part  de- 
pendent upon  the  earnings  of  the  workman  at  the  time  of  his 
death. 

(3)  A  workman  employed  in  a  factory  which  is  a  ship-building  yard 
shall  not  be  excluded  from  this  Act  by  reason  only  that  the  accident 
arose  outside  the  yard  in  the  course  of  his  work  upon  a  vessel  in  any 
dock,  river,  or  tidal  water  near  the  yard. 

9.  This  Act  shall  not  apply  to  persons  in  the  naval  or  military 
service  of  the  Crown,  but  otherwise  shall  apply  to  any  employment  by 
or  under  the  Crown  to  which  this  Act  would  apply  if  the  employer 
were  a  private  person. 
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10.  Any  contract  existing  at  the  commencement  of  this  Act, 
whereby  a  workman  relinquishes  any  right  to  compensation  from  the 
employer  for  personal  injury  arising  out  of  and  in  the  course  of  his 
employment,  shall  not,  for  the  purposes  of  this  Act,  be  deemed  to  con- 
tinue after  the  time  at  which  the  workman's  contract  of  service  would 
determine  if  notice  of  the  determination  thereof  were  given  at  the 
commencement  of  this  Act. 

11.  The  Act  shall  come  into  force  upon  the  first  day  of  May,  1903. 


First  Schedule. 


Scale  and  Conditions  of  Compensation. 

1.  The  amount  of  compensation  under  this  Act  shall  be — 

(a)  Where  death  results  from  the  injury  : 

(1)  If  the  workman  leaves  any  dependants  wholly  dependent 
upon  his  earnings  at  the  time  of  his  death,  a  sum  equal  to 
his  earnings  in  the  employment  of  the  same  employer 
during  the  three  years  next  preceding  the  injury,  or  the 
sum  of  one  thousand  dollars,  whichever  of  those  sums  is  the 
larger,  but  not  exceeding  in  any  case  the  sum  of  fifteen 
hundred  dollars :  Provided  that  the  amount  of  any  weekly 
payments  made  under  this  Act  shall  be  deducted  from 
such  sum,  and  if  the  period  of  the  workman's  employment 
by  the  said  employer  has  been  less  than  the  said  three 
years,  then  the  amount  of  his  earnings  during  the  said 
three  years  shall  be  deemed  to  be  156  times  his  average 
weekly  earnings  during  the  period  of  his  actual  employment 
under  the  said  employer : 

'2)  If  the  workman  does  not  leave  any  such  dependants,  but 
leaves  any  dependants  in  part  dependent  upon  his  earnings 
at  the  time  of  his  death,  such  sum,  not  exceeding  in  any 
case  the  amount  payable  under  the  foregoing  provisions,  as 
may  be  agreed  upon,  or,  in  default  of  agreement,  may  be 
determined,  on  arbitration  under  this  Act,  to  be  reasonable 
and  proportionate  to  the  injury  to  the  said  dependants; 
and 

(3)  If  he  leaves  no  dependants,  the  reasonable  expenses  of  his 
medical  attendance  and  burial,  not  exceeding  one  hundred 
dollars. 

(b)  Where  total  or  partial  incapacity  for  work  results  from  the 
injury,  a  weekly  payment  during  the  incapacity  after  the  second  week 
not  exceeding  fifty  per  cent,  of  his  average  weekly  earnings  during  the 
previous  twelve  months,  if  he  has  been  so  long  employed,  but  if  not, 
then  for  any  less  period  during  which  he  has  been  in  the  employment 
of  the  same  employer,  such  weekly  payments  not  to  exceed  ten  dollars : 
Provided  that  the  total  amount  paid  as  compensation  for  injury  causing 
such  total  or  partial  incapacity  shall  not  exceed  the  sum  of  fifteen 
hundred  dollars. 

2.  In  fixing  the  amount  of  the  weekly  payment,  regard  should  be 
had  to  the  difference  between  tho  amount  of  the  average  weekly 
earnings  of  the  workman  before  the  accident  and  the  average  amount 
which  he  is  able  to  earn  after  the  accident,  and  to  any  payment 
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not  being  wages  which  he  may  receive  from  the  employer  in  respect 
of  his  injury  during  the  period  of  his  incapacity. 

3.  Where  a  workman  has  given  notice  of  an  accident,  he  shall, 
if  so  required  by  the  employer,  submit  himself  for  examination  by  a 
duly  qualified  medical  practitioner  provided  and  paid  by  the  employer, 
and  if  he  refuses  to  submit  himself  to  such  examination,  or  in  any 
way  obstructs  the  same,  his  right  to  compensation,  and  any  proceeding 
under  this  Act  in  relation  to  compensation,  shall  be  suspended  until 
such  examination  takes  place. 

4.  The  payment  shall,  in  case  of  death,  be  made  to  the  legal 
personal  representative  of  the  workman,  or,  if  he  has  no  legal  personal 
representative,  to  or  for  the  benefit  of  his  dependants,  or,  if  he  leaves 
no  dependants,  to  the  person  to  whom  the  expenses  are  due ;  and  if 
made  to  the  legal  personal  representative  shall  be  paid  by  him  to  or 
for  the  benefit  of  the  dependants  or  other  person  entitled  thereto  under 
this  Act. 

5.  Any  question  as  to  who  is  a  dependant,  or  as  to  the  amount 
payable  to  each  dependant,  shall,  in  default  of  agreement,  be  settled 
by  arbitration  under  this  Act. 

6.  The  sum  allotted  as  compensation  to  a  dependant  may  be 
invested  or  otherwise  applied  for  the  benefit  of  the  person  entitled 
thereto,  as  agreed,  or  as  ordered  by  the  committee  or  other  arbitrator. 

7.  Any  sum  which  is  agreed  or  is  ordered  by  the  committee  or 
arbitrator  to  be  invested  may  be  invested,  in  whole  or  in  part,  in  the 
savings  department  in  any  chartered  bank  in  Canada  by  the  Registrar 
of  the  Supreme  Court  in  his  name  as  registrar! 

8.  Any  workman  receiving  weekly  payments  under  this  Act  shall, 
if  so  required  by  the  employer,  or  by  any  person  by  whom  the 
employer  is  entitled  under  this  Act  to  be  indemnified,  from  time  to 
time  submit  himself  for  examination  by  a  duly  qualified  medical 
practitioner  provided  and  paid  by  the  employer,  or  such  other  person ; 
but  if  the  workman  objects  to  an  examination  by  that  medical 
practitioner,  or  is  dissatisfied  by  the  certificate  of  such  practitioner 
upon  his  condition  when  communicated  to  him,  he  may  submit  him- 
self for  examination  to  one  of  the  medical  practitioners  appointed  for 
the  purposes  of  this  Act  as  mentioned  in  the  second  schedule  to  this 
Act,  and  the  certificate  of  that  medical  practitioner  as  to  the  condition 
of  the  workman  at  the  time  of  this  examination  shall  be  given  to  the 
employer  and  workman,  and  shall  be  conclusive  evidence  of  that  con- 
dition. If  the  workman  refuses  to  submit  himself  to  such  examina- 
tion, or  in  any  way  obstructs  the  same,  his  rights  to  such  weekly 
payments  shall  be  suspended  until  such  examination  has  taken 
place. 

9.  Any  weekly  payment  may  be  reviewed  at  the  request  either  of 
the  employer  or  of  the  workman,  and  on  such  review  may  be  ended, 
diminished  or  increased,  subject  to  the  maximum  above  provided,  and 
the  amount  of  payment  shall,  in  default  of  agreement,  be  settled  by 
arbitration  under  this  Act. 

10.  Where  any  weekly  payment  has  been  continued  for  not  less 
than  six  months,  the  liability  therefor  may,  on  the  application  by 
or  on  behalf  of  the  employer,  be  redeemed  by  the  payment  of  a  lump 
sum,  to  be  settled,  in  default  of  agreement,  by  arbitration  under  this 
Act,  and  such  lump  sum  may  be  ordered  by  the  committee  or  arbitrator 
to  be  invested  or  otherwise  applied  as  above  mentioned. 


938  Canadian  Appendix. 

11.  A  weekly  payment,  or  a  sum  paid  by  way  of  redemption 
thereof,  shall  not  be  capable  of  being  assigned,  charged  or  attached, 
and  shall  not  pass  to  any  other  person  by  operation  of  law,  nor  shall 
any  claim  be  set  off  against  the  same. 


Second  Schedule. 


Arbitration. 

The  following  provisions  shall  apply  for  settling  any  matter  which 
under  this  Act  is  to  be  settled  by  arbitration : — 

1.  If  any  committee,  representative  of  an  employer  and  his  work- 
men, exists  with  power  to  settle  matters  under  this  Act  in  the  case  of 
the  employer  and  workmen,  the  matter  shall,  unless  either  party  objects, 
by  notice  in  writing  sent  to  the  other  party  before  the  committee 
meet  to  consider  the  matter,  be  settled  by  the  arbitration  of  such 
committee,  or  be  referred  by  them  in  their  discretion  to  arbitration  as 
hereinafter  provided. 

2.  If  either  party  so  objects,  or  there  is  no  such  committee,  or  the 
committee  so  refers  the  matter  or  fails  to  settle  the  matter  within 
three  months  from  the  date  of  the  claim,  the  matter  shall  be  settled 
by  a  single  arbitrator  agreed  on  by  the  parties,  or  in  the  absence  of 
agreement  by  an  arbitrator  appointed  by  a  Judge  of  the  Supreme 
Court,  according  to  the  procedure  prescribed  by  regulations  made  by 
the  Lieutenant-Governor  in  Council. 

3.  Any  arbitrator  appointed  by  a  Judge  of  the  Supreme  Court  shall, 
for  the  purposes  of  this  Act,  have  all  the  powers  of  a  Judge  of  the 
Supreme  Court. 

4.  An  arbitrator  may,  if  he  thinks  fit,  submit  any  question  of  law 
for  the  decision  of  a  Judge  of  the  Supreme  Court,  and  the  decision  of 
the  Judge  on  any  question  of  law,  either  on  such  submission,  or  in 
any  case  where  he  himself  settles  the  matter,  under  this  Act,  shall  be 
final,  unless  within  the  time  and  in  accordance  with  the  conditions 
prescribed  by  the  Rules  of  the  Supreme  Court,  either  party  appeals  to 
the  Pull  Court;  and  the  arbitrator  appointed  by  a  Judge  of  the 
Supreme  Court,  shall,  for  the  purpose  of  an  arbitration  under  this  Act, 
have  the  same  powers  of  procuring  the  attendance  of  witnesses  and  the 
production  of  documents  as  if  the  claim  for  compensation  had  been 
made  by  writ  of  summons  in  the  Supreme  Court. 

5.  The  said  regulations  may  make  provision  for  the  appearance  in 
any  arbitration  under  this  Act  of  any  party  by  some  other  person. 

6.  The  costs  of  and  incident  to  the  arbitration  and  proceedings 
connected  therewith  shall  be  in  the  discretion  of  the  arbitrator.  The 
costs  shall  not  exceed  the  limit  prescribed  by  said  regulations,  and 
shall  be  taxed  in  manner  prescribed  by  said  regulations. 

7.  In  the  case  of  the  death  or  refusal  or  inability  to  act  of  an 
arbitrator,  a  Judge  of  the  Supreme  Court  may,  on  application  of  any 
party,  appoint  a  new  arbitrator. 

8.  Where  the  amount  of  compensation  under  this  Act  shall  have 
been  ascertained,  or  any  weekly  payment  varied,  or  any  other  matter 
decided,  under  this  Act,  either  by  a  committee  or  by  an  arbitrator  or 
by  agreement,  a  memorandum  thereof  shall  be  sent,  in  manner  pre- 
scribed by  said  regulations,  by  the  said  committee  or  arbitrator,  or  by 
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any  party  interested,  to  the  Registrar  of  the  County  Court  for  the 
district  in  which  any  person  entitled  to  such  compensation  resides, 
who  shall,  subject  to  such  regulations,  on  being  satisfied  as  to  its 
genuineness,  record  such  memorandum  in  a  special  register  without 
fee,  and  thereupon  the  said  memorandum  shall  for  all  purposes  be 
enforceable  as  a  County  Court  judgment  :  Provided,  that  the  County 
Court  Judge  may  at  any  time  rectify  such  register. 

9.  No  court  fee  shall  be  payable  by  any  party  in  respect  of  any 
proceedings  under  this  Act  prior  to  the  award. 

10.  Any  sum  awarded  as  compensation  shall  be  paid  on  the  receipt 
of  the  person  to  whom  it  is  payable  under  any  agreement  or  award, 
and  his  solicitor  or  agent  shall  not  be  entitled  to  recover  from  him, 
or  to  claim  a  lien  on,  or  deduct  any  amount  for  costs  from,  the  said 
sum  awarded,  except  such  sum  as  may  be  awarded  by  the  arbitrator, 
on  an  application  made  by  either  party  to  determine  the  amount  of 
costs  to  be  paid  to  the  said  solicitor  or  agent,  such  sum  to  be  awarded 
subject  to  taxation  and  to  the  scale  of  costs  prescribed  by  said 
regulations. 

11.  The  Lieutenant-Governor  in  Council  may  appoint  legally  quali- 
fied medical  practitioners  for  the  purpose  of  this  Act,  and  any  com- 
mittee, arbitrator  or  judge  may,  subject  to  regulations  made  by  the 
Lieutenant-Governor  in  Council,  appoint  any  such  practitioner  to  report 
on  any  matter  which  seems  material  to  any  question  arising  in  the 
arbitration. 


MANITOBA  STATUTES. 

(1)  Revised  Statutes  of  Manitoba,  1902. 

Chapter  31. 

An  Act  respecting  Compensation  to  Families  of  Persons  Killed  by 
Accident. 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  Manitoba,  enacts  as  follows  : — ■ 

Interpretation. 

1.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a)  The  expression  "parent"  includes  father,  mother,  grandfather, 
grandmother,  stepfather,  stepmother ;  and 

(6)  The  expression  "  child  "  includes  son,  daughter,  grandson,  grand- 
daughter, stepson  and  stepdaughter. 

Actions  for  Damages. 

2.  Whenever  the  death  of  a  person  has  been  caused  by  such  wrong- 
ful act,  neglect  or  default  as,  if  death  had  not  ensued,  would  have 
entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  in  such  case  the  person  who  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured. 
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3.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent,  child,  brother  and  sister  of  the  person  whose  death  has  been 
so  caused,  and,  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  deceased ;  and  in  every  such  action  the 
judge  or  jury  may  give  such  damages  as  he  or  they  may  think  pro- 
portioned to  the  injury  resulting  from  such  death  to  the  parties 
respectively  for  whom  and  for  whoso  benefit  such  action  has  been 
brought. 

4.  In  case  there  is  no  executor  or  administrator  of  the  person 
deceased,  or  in  case  there  is  such  executor  or  administrator  and  no 
action  has  been  commenced  under  this  Act  within  six  months  after  the 
death  of  such  deceased  person  by  or  in  the  name  of  the  executor  or 
administrator,  then,  and  in  every  such  case,  such  action  may  be 
brought  by  and  in  the  name  or  names  of  all  or  any  of  the  persons  for 
whose  benefit  such  action  would  have  been  if  it  had  been  brought  by 
and  in  the  name  of  such  executor  or  administrator ; ,  and  every  action 
so  to  be  brought  shall  be  for  the  benefit  of  the  same  person  or  persons, 
and  shall  be  subject  to  the  same  regulations  and  procedure,  as  nearly 
as  may  be,  as  if  it  were  brought  by  and  in  the  name  of  such  executor 
or  administrator. 

5.  Not  more  than  one  action  shall  lie  for  and  in  respect  of  the  same 
subject  matter  of  complaint;  and  every  such  action  shall  be  com- 
menced within  twelve  months  after  the  death  of  the  deceased  person. 


(2)  Eevised  Statutes  op  Manitoba,  1902. 

Chapter  178. 

An  Act  to  secure  Compensation  to  Workmen  in  certain  cases. 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  Manitoba,  enacts  as  follows : — 

Short  Title. 

1.  This  Act  may  be  known  and  cited  as  "  The  Workmen's  Com- 
pensation for  Injuries  Act." 

Interpretation. 

2.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a)  The  expression  "  superintendence  "  shall  be  construed  as  mean- 
ing such  general  superintendence  over  workmen  as  is  exercised  by 
a  foreman  or  person  in  like  position  to  a  foreman,  whether  the  person 
exercising  superintendence  is  or  is  not  ordinarily  engaged  in  manual 
labour ; 

(b)  The  expression  "  employer  "  includes  a  body  of  persons,  corporate 
or  unincorporate,  and  also  the  legal  personal  representatives  of  a 
deceased  employer; 

(c)  The  expression  "  workman  "  does  not  include  a  labourer,  domestic 
or  menial  servant  in  husbandry,  gardening  or  fruit  growing,  where  the 
personal  injury  caused  to  any  such  servant  has  been  occasioned  by  or 
has  arisen  from  or  in  the  usual  course  of  his  work  or  employment  as  a 
domestic  or  menial  servant,  or  as  a  labourer  or  servant  in  husbandry, 
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gardening  or  fruit  growing ;  but,  save  as  aforesaid,  means  any  railway 
servant,  journeyman,  artificer,  handicraftsman,  miner  or  person  other- 
wise engaged  in  manual  labour,  whether  under  the  age  of  twenty-one 
years  or  above  that  age,  who  has  entered  into  or  works  under  a  con- 
tract with  an  employer,  whether  the  contract  be  made  before  or  after 
the  passing  of  this  Act,  be  expressed  or  implied,  oral  or  in  writing, 
and  be  a  contract  of  service,  or  a  contract  personally  to  execute  any 
work  or  labour ; 

(d)  The  expression  "  packing  "  means  a  packing  of  wood  or  metal 
or  some  other  equally  substantial  and  solid  material,  of  not  less  than 
two  inches  in  thickness,  and  which,  where  filled  in,  shall  extend  to 
within  one  and  a  half  inches  of  the  crown  of  the  rails  in  use  on  any 
railway,  shall  be  neatly  fitted  so  as  to  come  against  the  web  of  such 
rails  and  shall  be  well  and  solidly  fastened  to  the  tiles  on  which  such 
rails  are  laid. 

When  Workmen  Entitled. 

3.  Where  personal  injury  is  caused  to  a  workman, — 

(a)  By  reason  of  any  defect  in  the  condition  of  the  ways,  works, 
machinery,  plant,  buildings  or  premises  connected  with,  intended  for 
or  used  in,  the  business  of  the  employer ;  or 

(6)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  who  has  any  superintendence  entrusted  to  him,  whilst  in 
the  exercise  of  such  superintendence ;  or 

(c)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  to  whose  orders  or  directions  the  workman  at  the  time  of  the 
injury  was  bound  to  conform  and  did  conform,  where  such  injury 
resulted  from  his  having  so  conformed  ;  or 

(<2)  By  reason  of  the  act  or  omission  of  any  person  in  the  service  of 
the  employer  done  or  made  in  obedience  to  the  rules  or  by-laws  of  the 
employer,  or  in  obedience  to  particular  instructions  given  by  any 
person  delegated  with  the  authority  of  the  employer  in  that  behalf;  or 

(e)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer  who  has  charge  or  control  of  any  signal-points,  locomotive, 
engine,  machine  or  train  upon  a  railway,  tramway  or  street  railway, 
the  workman,  or,  in  case  the  injury  results  in  death,  the  legal  personal 
representative  of  the  workman,  and  any  persons  entitled  in  case  of 
death,  and  the  persons  entitled  to  bring  an  action  for  compensation  by 
virtue  of  chapter  thirty-one  of  the  Bevised  Statutes  of  Manitoba, 
1902,  known  as  "An  Act  respecting  Compensation  to  Families  of 
Persons  Killed  by  Accident,"  shall  have  the  same  right  of  compensa- 
tion and  remedies  against  the  employer  as  if  the  workman  had  not 
been  a  workman  of  or  in  the  service  of  the  employer,  nor  engaged  in 
his  work. 

4.  Where  within  this  Province  personal  injury  is  caused  to  a 
workman  employed  on  or  about  any  railway, — 

(a)  By  reason  of  the  lower  beams  or  members  of  the  superstructure 
of  any  highway,  or  other  overhead  bridge,  or  any  other  erection  or 
structure  over  said  railway,  not  being  of  sufficient  height  from  the 
surface  of  the  rails  to  admit  of  an  open  and  clear  headway  of  at 
least  seven  feet  between  the  top  of  the  highest  freight  cars  then 
running  on  such  railway,  and  the  bottom  of  such  lower  beams  or 
members;  or 
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(i)  By  reason  of  the  space  between  the  rails  in  any  railway  frog 
extending  from  the  point  of  such  frog  backward  to  where  the  heads  of 
such  rails  are  not  less  than  five  inches  apart,  not  being  filled  in  with 
packing;  or 

(c)  By  reason  of  the  space  between  any  wing-rail  and  any  railway 
frog,  and  between  any  guard  rail  and  any  other  rail  fixed  and  used 
alongside  thereof  as  aforesaid,  and  between  all  wing-rails  where  no 
other  rail  intervenes  (save  only  where  the  space  between  the  heads  of 
any  such  wing-rail  and  railway  frog  as  aforesaid,  or  between  the  heads 
of  any  such  guard  rail  and  any  other  rail  fixed  and  used  alongside 
thereof  as  aforesaid,  or  between  the  heads  of  any  such  wing-rails  where 
no  other  rail  intervenes  as  aforesaid,  is  either  less  than  one  and  three- 
quarters  of  an  inch  or  more  than  five  inches  in  width),  not  being  at  all 
times  during  every  month  of  April,  May,  June,  July,  August,  Sep- 
tember and  October,  filled  in  with  packing,  such  injury  shall  be 
deemed  and  taken  to  have  been  caused  by  reason  of  a  defect  within  the 
meaning  of  paragraph  (a)  of  the  third  section  of  this  Act.  But 
nothing  in  this  section  contained  shall  be  taken  or  construed  as  in  any 
respect,  or  for  any  purpose,  restricting  the  meaning  of  said  paragraph. 

5.  A  workman  shall  not  be  entitled  under  this  Act  to  any  right  of 
compensation  or  remedy  against  the  employer  in  any  of  the  following 
cases,  that  is  to  say : — 

(a)  Under  paragraph  (a)  of  the  third  section,  unless  the  defect 
therein,  mentioned  arose  from,  or  had  not  been  discovered  or  remedied 
owing  to,  the  negligence  of  the  employer  or  of  some  person  in  the 
service  of  the  employer  and  entrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  machinery  or  plant  were  in  proper  condition ; 

(b)  Under  paragraph  (d)  of  the  third  section,  unless  the  injury 
resulted  from  some  impropriety  or  defect  in  the  rules,  by-laws  or 
instructions  therein  mentioned ;  provided  that  where  a  rule  or  by-law 
has  been  approved,  or  has  been  accepted  as  a  proper  rule  or  by-law, 
either  by  the  Lieutenant  Governor  in  Council,  or  under  and  pursuant 
to  any  provision  in  that  behalf  of  any  Act  of  the  Legislature  of 
Manitoba  or  of  the  Parliament  of  Canada,  it  shall  not  be  deemed  for 
the  purposes  of  this  Act  to  be  an  improper  or  defective  rule  or  by-law ; 

(c)  In  any  case  where  the  workman  knew  of  the  defect  or  negligence 
which  caused  his  injury,  and  failed  within  a  reasonable  time  to  give  or 
cause  to  be  given  information  thereof  to  the  employer  or  some  person 
superior  to  himself  in  the  service  of  the  employer,  unless  he  was  aware 
that  the  employer  or  such  superior  already  knew  of  the  said  defect  or 
negligence. 

6.  The  amount  of  compensation  recoverable  under  this  Act  shall  not 
exceed  such  sum  as  may  be  found  to  be  equivalent  to  the  estimated 
earnings,  during  the  three  years  preceding  the  injury  of  a  person  in  the 
same  grade  employed  during  those  years  in  the  like  employment 
within  this  Province ;  and  such  compensation  shall  not  be  subject  to 
any  deduction  or  abatement,  by  reason,  or  on  account,  or  in  respect  of, 
any  matter  or  thing  whatsoever,  save  such  as  is  specially  provided  for 
in  the  eighth  section  of  this  Act. 

7.  No  contract  or  agreement  made  or  entered  into  by  a  workman 
shall  be  a  bar  or  constitute  any  defence  to  an  action  for  the!  recovery 
under  this  Act  of  compensation  for  any  injury, — 
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(a)  Unless,  for  such  workman  entering  into  or  mating  such  contract 
or  agreement,  there  was  other  consideration  than  that  of  his  being 
taken  into  or  continued  in  the  employment  of  the  defendant ;  nor 

(6)  Unless  such  other  consideration  was,  in  the  opinion  of  the  court 
or  judge  before  whom  such  action  is  tried,  ample  and  adequate ;  nor 

(c)  Unless,  in  the  opinion  of  the  court  or  judge,  such  contract  or 
agreement,  in  view  of  such  other  consideration,  was  not  on  the  part  of 
the  workman  improvident,  but  was  just  and  reasonable ; 

And  the  burden  of  proof  in  respect  of  such  other  consideration,  and  of 
the  same  being  ample  and  adequate,  as  aforesaid,  and  that  the  contract 
was  just  and  reasonable  and  was  not  improvident  as  aforesaid,  shall,  in 
all  cases,  rest  upon  the  defendant ;  provided,  always,  that  notwith- 
standing anything  in  this  section  contained,  no  contract  or  agreement 
whatsoever  made  or  entered  into  by  a  workman  shall  be  a  bar  or 
constitute  any  defence  to  an  action  for  the  recovery  under  this  Act  of 
compensation  for  any  injury  happening  or  caused  by  reason  of  any  of 
the  matters  mentioned  in  the  fourth  section  of  this  Act. 

8.  There  shall  be  deducted  from  any  compensation  awarded  to  any 
workman,  or  representative  or  representatives  of  a  workman,  or  person 
claiming  by,  under  or  through  a  workman,  in  respect  of  any  cause  of 
action  arising  under  this  Act,  any  penalty  or  damages,  or  part  of  a 
penalty  or  damages,  which  may  in  pursuance  of  any  other  Act,  either 
of  the  Parliament  of  Canada  or  of  the  Legislature  of  Manitoba,  have 
been  paid  to  such  workman,  representatives  or  persons  in  respect  of  the 
same  cause  of  action ;  and  where  an  action  has  been  brought  under 
this  Act, by  any  workman,  or  the  representatives  of  any  workman,  or 
any  person  claiming  by,  under  or  through  such  workman,  for  com- 
pensation in  respect  of  any  cause  of  action  arising  under  this  Act,  and 
payment  has  not  previously  been  made  of  any  penalty  or  damages,  or 
part  of  a  penalty  or  damages,  under  any  such  Act,  either  of  the  said 
Parliament  or  of  the  said  Legislature,  in  respect  of  the  same  cause  of 
action,  such  workmen,  representatives  or  persons  shall  not,  so  far  as 
this  Legislature  has  power  so  to  enact,  be  entitled  thereafter  to  receive 
in  respect  of  the  same  cause  of  action  any  such  penalty  or  damages,  or 
part  of  a  penalty  or  damages,  under  any  such  last  mentioned  Act. 

Actions. 

9.  In  an  action  brought  under  this  Act,  the  particulars  of  demand, 
declaration  or  statement  of  claim  shall  state  in  ordinary  language  the 
cause  of  injury,  and  the  date  at  which  it  was  sustained  and  the  amount 
of  compensation  claimed,  and,  where  the  action  is  brought  by  more 
than  one  plaintiff,  the  amount  of  compensation  claimed  by  each 
plaintiff;  and  where  the  injury  of  which  the  plaintiff  complains  shall 
have  arisen  by  reason  of  the  negligence,  act  or  omission  of  any  person 
in  the  service  of  the  defendant,  the  particulars  shall  give  the  name  and 
description  of  such  person. 

10.  Where  several  actions  shall  be  brought  under  this  Act  againBt  a 
defendant  in  the  same  court  in  respect  of  the  same  negligence,  act  or 
omission,  the  defendant  shall  be  at  liberty  to  apply  to  the  judge  that 
the  said  actions  shall  be  consolidated. 

(a)  Applications  for  consolidation  of  actions  shall  be  made  upon 
notice  to  the  plaintiffs  affected  by  such  consolidation. 
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(b)  In  case  several  actions  shall  be  brought  under  this  Act  against 
a  defendant  in  the  same  court  in  respect  of  the  same  negligence,  act  or 
omission,  the  defendant  may,  on  filing  an  undertaking  to  be  bound  so 
far  as  his  liability  for  such  negligence,  act  or  omission  is  concerned  by 
the  decision  in  such  one  of  the  said  actions  as  may  be  selected  by  the 
court  or  judge,  apply  to  the  court  or  judge  for  an  order  to  stay  the  pro- 
ceedings in  the  actions  other  than  in  the  one  so  selected  until  judgment 
is  given  in  such  selected  action. 

(c)  Applications  for  stay  of  proceedings  shall  be  made  upon  notice 
to  the  plaintiffs  affected  by  stay  of  proceedings  or  ex  parte. 

(d)  Upon  hearing  of  an  application  for  consolidation  of  actions  or  for 
stay  of  proceedings,  the  court  or  judge  shall  have  power  to  impose 
such  terms  and  conditions  and  make  such  order  in  the  matter  as  may 
be  just. 

(e)  If  an  order  shall  be  made  by  a  court  or  judge  upon  an  ex  parte 
application  to  stay  proceedings,  it  shall  be  competent  for  the  plaintiffs 
affected  by  the  order  to  apply  to  the  court  or  judge  (as  the  case  may 
be),  upon  notice  or  ex  parte,  to  vary  or  discharge  the  order  so  made, 
and  upon  such  last  mentioned  application  such  order  shall  be  made  as 
the  court  or  judge  shall  think  fit,  and  the  court  or  judge  shall  have 
power  to  dispose  of  the  costs  occasioned  by  such  order  as  may  be 
deemed  right. 

(/)  In  case  a  verdict  in  the  selected  action  shall  be  given  against 
the  defendant,  the  plaintiffs  in  the  actions  stayed  shall  be  at  liberty 
to  proceed  for  the  purpose  of  ascertaining  and  recovering  their  damages 
and  costs. 

(<?)  A  defendant  may  by  notice  to  the  opposite  party,  to  be  given  or 
served  at  least  sis  days  before  the  day  appointed  for  the  trial  of  the 
action,  admit  the  truth  of  any  statement  of  his  liability  for  any  alleged 
negligence,  act  or  omission  as  set  forth  or  contained  in  the  plaintiffs 
statement  or  particulars  of  claim  in  the  action,  and  after  such  notice 
given  the  plaintiff  shall  not  be  allowed  any  expenses  thereafter  incurred 
for  the  purpose  of  proving  the  matters  so  admitted. 

(Ji)  Where  two  or  more  persons  are  joined  as  plaintiffs  under  the  first 
paragraph  of  this  section,  and  the  negligence,  act  or  omission  which 
is  the  cause  of  action  shall  be  proved,  the  judgment  shall  be  for  all  the 
plaintiffs,  but  the  amount  of  compensation,  if  any,  that  each  plaintiff 
is  entitled  to,  shall  be  separately  found  and  set  forth  in  the  judgment, 
and  the  amount  of  costs  awarded  in  the  action  shall  be  ordered  to  be 
paid  to  such  person  and  in  such  manner  as  the  court  or  judge  may 
think  fit.  Should  the  defendant  fail  to  pay  the  several  amounts  of 
compensation  and  the  costs  awarded  in  the  action,  execution  may 
issue  as  in  an  ordinary  action ;  and  should  the  proceeds  of  the  execu- 
tion be  insufficient,  after  deducting  all  costs,  to  pay  the  whole  of  the 
amounts  awarded,  a  dividend  shall  be  paid  to  each  plaintiff  calculated 
upon  the  proportion  of  the  amount  which  shall  have  been  awarded  to 
the  respective  plaintiffs  to  the  total  amount  realized  after  the  deduction 
of  all  costs  of  the  action  as  aforesaid. 

11.  Where  the  time  for  doing  any  act,  taking  any  proceeding  or 
giving  any  notice  under  or  required  by  this  Act  expires  on  a  Sunday, 
such  act,  proceeding  or  notice  shall,  so  far  as  regards  the  time  of  doing, 
taking  or  giving  the  same,  be  held  to  be  duly  and  sufficiently  done, 
taken  or  given,  if  done,  taken  or  given  on  the  day  next  following  such 
Sunday. 
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12.  In  an  action  brought  in  any  court  to  recover  compensation  under 
this  Act,  the  forms  and  methods,  and  the  rules  and  orders,  in  force  in 
such  court  shall,  subject  to  and  save  as  otherwise  provided  by  the  terms 
and  provisions  of  this  Act,  apply  to  and  regulate  all  matters  of  pleading, 
practice  and  procedure  in  such  action ;  and  notwithstanding  anything 
in  this  Act  contained,  the  forms  and  methods,  and  the  pleadings, 
practice  and  procedure,  in  any  such  action  shall  conform  to  and  be 
regulated  by  any  rules  or  orders  in  that  behalf  lawfully  and  duly  made 
or  prescribed  with  respect  to  actions  brought  in  any  such  court. 

13.  No  action  for  the  recovery  of  compensation  under  this  Act  shall 
be  maintainable,  unless  commenced  within  two  years  from  the  occurrence 
of  the  accident  causing  the  injury  or  death. 


NEW  BKUNSWICK  STATUTES. 

(1)  Consolidated  Statutes  of  New  Beunswick,  1903. 

Chapter  79. 

Respecting  Compensation  to  Relatives  of  Persons  hilled  oy  Wrongful 
Act,  Neglect,  or  Default. 

1.  Whenever  hereafter  the  death  of  any  person  shall  be  caused  by 
wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such 
as  would  (if  death  had  not  ensued),  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in  respect  thereof,  then,  and 
in  every  such  case  the  person  or  body  corporate  who  would  have  been 
liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured. 

2.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent,  and  child,  or  either  of  them,  of  the  person  whose  death  shall 
have  been  so  caused,  and  shall  be  brought  by  and  in  the  name  of  the 
executor  or  administrator  of  the  person  deceased ;  and  in  every  such 
action  the  jury  may  give  such  damages,  by  way  of  fair  compensation, 
as  they  may  think  proportioned  to  the  pecuniary  loss  resulting  from 
such  death,  to  the  parties  respectively  for  whom  and  for  whose  benefit 
such  action  shall  be  brought ;  provided  that  for  the  purposes  of  this 
chapter  the  reasonable  expectation  of  pecuniary  benefit,  from  the  con- 
tinuance of  the  life  of  the  deceased,  shall  not  be  estimated  for  a  period 
exceeding  ten  years. 

3.  Any  expenses  incurred  or  pecuniary  loss  sustained  prior  to  his 
death  by  the  person  injured,  and  in  consequence  of  such  injury,  and 
wh'ch  would  have  been  recoverable  as  damages  by  the  person  injured 
if  death  had  not  ensued,  may  also  be  recovered  in  such  action ;  and 
such  amount  as  may  be  found,  by  the  jury  in  respect  thereof  shall  be 
held  by  the  executor  or  administrator  as  assets  of  the  estate  of  the 
deceased. 

4.  The  amount  recovered  in  such  action,  after  deducting  the  costs 
and  expenses  in  respect  thereof  not  recovered  from  the  defendant,  shall 

E.L.  3    P 
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be  divided  amongst  the  several  parties  for  whose  benefit  the  aotion  is 
brought,  whether  wife,  husband,  parent,  child,  or  executor  or  adminis- 
trator, in  such  shares  or  amounts  as  the  jury  by  thoir  vordiot  shall  find 
and  direct. 

5.  Not  more  than  one  action  shall  lie  for  and  in  respect  of  the  saino 
subject-matter  of  complaint  under  this  chapter  ;  and  every  such  action 
shall  be  commenced  within  twelve  calendar  months  after  the  death  of 
such  deceased  person. 

6.  In  every  such  action  the  plaintiff  shall  be  required  together  with 
the  declaration,  to  deliver  to  the  defendant  or  his  attorney,  as  the  case 
may  be,  a  full  particular  of  the  person  or  persons  for  whom  and  on 
whose  behalf  such  action  shall  be  brought,  and  of  the  manner  in  whioh 
the  pecuniary  loss  to  the  different  persons  for  whose  benefit  the  aotion 
is  brought  is  alleged  to  have  arisen. 

7.  The  word  "  parent "  shall  include  fathor  and  mother  and  grand- 
father and  grandmother,  and  tho  word  "  child  "  Bhall  include  son  and 
daughter  and  grandson  and  granddaughter. 


(2)  Consolidated  Statutes  of  New  Brunswick,  1903,  o.  146  [with 

WHICH     ABE     INCORPORATED     THE     AMENDING     AoTS,      7      EDW.      7, 

0.  26  (1907),  and  8  Edw.  7,  o.  31  (1908)]. 

Chapter  146. 
Respecting  Compensation  by  Employers  for  Injuries  to  Workmen. 

1.  This  chapter  may  be  cited  as  "  The  Workmen's  Compensation 
for  Injuries  Act." 

2.  In  this  chapter,  unless  the  context  otherwise  requires  : 

(1)  "Superintendence"  means  such  general  superintendence  over 
workmen  as  is  exercised  by  a  foreman  or  a  person  in  a  like  position  to 
a  foreman,  whether  the  person  exercising  superintendence  is,  or  is  not, 
ordinarily  engaged  in  manual  labour. 

(2)  "Employer"  includes  a  body  of  persons,  corporate  or  in- 
corporate, and  also  the  legal  personal  representatives  of  a  deceased 
employer,  and  the  person  liable  to  pay  compensation  .under  seotion  4 
of  this  chapter. 

(3)  "  Workman  "  does  not  include  a  person  whose  employment  is  of 
a  casual  Dature  and  otherwise  than  for  the  purpose  of  the  employer's 
trade  or  business,  or  a  domestic  or  menial  servant,  or  a  servant  in 
husbandry,  gardening  or  fruit  growing,  or  granite  working,  or  in 
lumbering,  or  in  driving,  rafting  or  booming  logs,  or  a  person  om- 
ployod  as  a  clerk  in  an  office  or  in  a  wholesale  or  retail  shop  or  store 
or  a  person  employed  as  a  seaman  or  fisherman,  where  the  personal 
injury  caused  to  any  such  servant  or  person  has  been  occasioned  by 
or  has  arisen  from,  or  in  the  usual  course  of  his  work  or  employment 
as  a  domestic  or  monial  servant,  or  as  a  servant  in  husbandry,  garden- 
ing or  fruit  growing,  or  in  granite  working  or  in  lumbering,  or  in 
driving,  rafting  or  booming  logs,  or  as  a  clerk  in  an  office  or  in  a 
wholesale  or  retail  shop  or  store,  or  as  a  seaman  or  fisherman,  but 
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save  us  aforesaid,  means  any  railway  servant,  ship  labourer,  longshore- 
man, quarryman,  miner,  pondman,  and  any  person  who,  being  a 
labourer,  servant,  journeyman,  artificer,  handicraftsman,  or  otherwise 
engaged  in  manual  labour,  whether  under  the  age  of  twenty-one  years 
or  above  that  age,  has  entered  into  or  works  under  a  contract  with  an 
employer,  whether  the  contract  was  made  before  or  after  the  passing 
of  this  Act,  and  whether  such  contract  is  expressed  or  implied,  oral  or 
in  writing,  and  is  a  contract  of  service  or  a  contract  personally  to 
execute  any  work  or  labour. 

(4)  "Railway  servant"  means  and  includes  a  railway  servant, 
tramway  servant  and  street  railway  servant. 

(5)  "  Dependents  "  means  and  includes  only  the  workman's  wife  or 
husband,  father,  mother,  grandfather,  grandmother,  step-father,  step- 
mother, son,  daughter,  grandson,  grand-daughter,  step-son,  step- 
daughter, brother,  sister,  half-brother  or  half-sister. 

3.  Where  personal  injury  is  caused  to  a  workman  : 

(a)  By  reason  of  any  defect  in  the  condition  or  arrangement  of  the 
ways,  works,  machinery,  gear,  appliances,  plant,  scow,  boat,  vessel, 
building,  or  premises  connected  with,  intended  for,  or  used  in  the 
business  of  the  employer ;  or 

(b)  By  reason  of  the  negligence  of  the  employer  or  any  person  in 
the  service  of  the  employer ;  or 

(c)  By  reason  of  the  act  or  omission  of  any  person  in  the  service 
of  the  employer,  done  or  made,  in  obedience  to  the  rules  or  by-laws 
of  the  employer,  or  in  obedience  to  particular  instructions  given  by 
the  employer,  or  by  any  person  delegated  with  the  authority  of  the 
employer  in  that  behalf.  The  workman,  or  in  case  the  injury  results 
in  death,  the  legal  representatives  of  the  workman,  and  any  person 
entitled,  in  case  of  death,  shall  have  the  same  right  of  compensation 
and  remedies  against  the  employer,  as  if  the  workman  had  not  been  a 
workman  of,  nor  in  the  service  of  the  employer,  nor  engaged  in  his 
work. 

4.  (1)  Where  any  work  is  being  carried  on  under  any  contract, 
and, 

(a)  The  person  for  whom  the  work  or  any  part  thereof  is  done, 
supplies  any  ways,  works,  machinery,  gear,  appliances,  plant,  scow, 
boat,  vessel,  building  or  premises  used  for  the  purpose  of  executing 
the  work ;  and 

(b)  By  reason  of  any  defect  in  the  condition  or  arrangement  of  such 
ways,  works,  machinery,  gear,  appliances,  plant,  scow,  boat,  vessel, 
building  or  premises,  personal  injury  is  caused  to  any  workman 
employed  by  the  contractor,  or  by  any  sub-contractor ;  the  person  for 
whom  the  work,  or  that  part  of  the  work,  is  done,  shall  be  liable  to 
pay  compensation  for  the  injury  as  if  the  workman  had  been  employed 
by  him,  and  for  that  purpose  be  deemed  to  be  the  employer  of  the 
workman  within  the  meaning  of  this  Act ;  provided,  always,  that  any 
such  contractor  or  sub-contractor  shall  be  liable  to  pay  compensation 
for  the  injury  aB  if  this  section  had  not  been  enacted;  and  also, 
provided  that  double  compensation  shall  not  be  recoverable  for  the 
same  injury. 

(2)  Nothing  in  this  section  contained  shall  affect  any  rights  or 
liabilities  of  the  person  for  whom  the  work  is  done,  and  the  contractor 
and  sub-contractor  (if  any)  as  between  themselves, 
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5.  A  workman,  or  his  legal  representatives,  or  any  person  entitled 
in  case  of  Ms  death,  shall  not  be  entitled  under  this  chapter  to  any 
right  of  compensation  or  remedy  against  the  employer  in  any  of  the 
following  cases : — 

(a)  Where  personal  injury  is  caused  to  such  workman  by  reason  of 
his  own  wilful  act,  with  intent  to  cause  personal  injury,  or  by  reason 
of  his  own  neglect,  or  carelessness,  or  by  reason  of  disobedience  of 
rules,  orders  or  by-laws  of  the  employer,  contractor,  or  sub-contractor; 
provided,  always,  that  printed  or  type-written  copies  of  such  rules, 
orders,  and  by-laws  have  been  posted  and  kept  posted  in  a  conspicuous 
position  in  the  different  places  where  the  workmen  carry  on  their 
work; 

(6)  "Where  personal  injury  is  caused  to  such  workmen  by  reason  of 
the  malicious  act  or  malicious  neglect  of  a  fellow  workman  with 
intent  to  cause  personal  injury ; 

(c)  In  any  case  where  the  workman  knew  of  the  defect  or  negli- 
gence which  caused  his  injury  and  failed,  without  reasonable  excuse, 
to  give  or  cause  to  be  given  within  a  reasonable  time  information 
thereof  to  the  employer,  or  some  person  in  charge  of  the  particular 
work  in  connection  with  which  the  injury  was  sustained,  or  some 
person  occupying  the  position  of  superintendent  or  foreman  of  the 
employer,  unless  he  was  aware  that  the  employer,  or  such  person  so 
in  charge  of  the  work,  or  such  superintendent  or  foreman,  already 
knew  of  the  same  defect  or  negligence ;  provided,  however,  that  such 
workman  shall  not,  by  reason  only  of  his  continuing  in  the  employ- 
ment of  the  employer,  with  knowledge  of  the  defect,  negligence,  act 
or  omission  be  deemed  to  have  voluntarily  incurred  the  risk  of  the 
injury. 

(d)  "Where  the  workman  is  injured  or  killed,  through  the  negligence 
of  a  fellow  workman,  who  at  the  time  when  such  negligent  act  was 
committed,  was  under  the  influence  of  intoxicating  liquors,  unless  the 
workman  so  injured  or  killed,  on  becoming  aware  of  the  condition  of 
his  fellow  workman,  and  within  a  reasonable  time  thereafter,  notified 
the  foreman  or  any  other  person  in  charge  of  any  work,  that  his 
fellow  workman  was  under  the  influence  of  intoxicating  liquors  as 
aforesaid. 

6.  The  amount  of  compensation  under  this  Act  shall  be  (1)  Where 
death  results  from  the  injury ; 

(a)  If  the  workman  leaves  any  dependents  who,  at  the  time  of  his 
death  reside  in  Canada  and  are  partly  or  wholly  dependent  upon  his 
earnings,  a  sum  equal  to  his  earnings  in  the  employment  of  the  same 
employer  during  the  three  years  next  preceding  the  injury,  but  not 
exceeding  in  any  case  Fifteen  Hundred  Dollars  ($1500);  provided, 
that  the  amount  of  any  weekly  payments  made  under  this  Act  shall 
be  deducted  from  such  sum,  and  if  the  period  of  the  workman's 
employment  by  the  said  employer  has  been  less  than  the  said  three 
years,  then,  the  amount  of  his  earnings  during  the  said  three  years 
shall  he  deemed  to  be  one  hundred  and  fifty-six  times  his  average 
weekly  earnings  during  the  period  of  his  actual  employment  under 
the  said  employer ; 

(b)  If  he  leaves  no  dependents,  the  reasonable  expenses  of  his 
medical  attendance  and  burial,  not  exceeding  seventy-live  dollars 
($75.00). 
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(2)  Where  the  total  or  partial  incapacity  for  work  results  from  the 
injury,  a  weekly  payment  during  the  incapacity,  not  exceeding  fifty 
per  cent,  of  his  average  weekly  earnings  during  the  previous  twelve 
months,  if  he  has  been  so  long  employed,  but  if  not,  then  for  any  less 
period,  during  which  he  has  been  in  the  employment  of  the  same 
employer,  such  weekly  payment  not  to  exceed  ten  dollars  ($10.00) 
provided,  that : 

(a)  If  the  incapacity  lasts  less  than  two  weeks,  no  compensation 
shall  be  payable  in  respect  to  the  first  week :  and 

(i)  If  the  incapacity  lasts  for  more  than  one  hundred  weeks, 
compensation  shall  be  payable  in  respect  to  the  first  one  hundred 
weeks  only :  and 

(c)  "Where  a  workman  has  given  notice  of  an  accident,  he  shall,  if 
so  required  by  the  employer  submit  himself  for  examination  once  in 
each  week  after  such  accident,  by  a  duly  qualified  medical  practitioner, 
provided  and  paid  by  the  employer,  and  if  he  refuses  to  submit  himself 
to  such  examination,  or  in  any  way  obstructs  the  same,  he  shall  not 
be  entitled  to  compensation,  or  to  take  any  proceedings  to  recover 
compensation  under  this  Act,  during  the  time  covered  by  such 
refusal  or  obstruction. 

7.  Subject  to  the  provisions  of  sections  10  and  11,  an  action  under 
this  chapter  for  the  recovery  of  compensation  for  an  injury  shall  not 
be  maintainable  against  the  employer  of  the  workman,  unless  notice 
that  injury  has  been  sustained  is  given  within  two  weeks,  except  in 
case  where  reasonable  excuse  is  furnished  for  failure  to  give  such 
notice  within  said  time,  and  such  notice  is  given  as  soon  thereafter  as 
possible,  and  unless  the  action  is  commenced  within  six  months  from 
the  occurrence  of  the  accident  causing  the  injury,  or,  in  case  of  death, 
within  twelve  months  of  the  time  of  death ;  provided,  always,  that  in 
case  of  death  the  want  of  such  notice  shall  be  no  bar  to  the  mainten- 
ance of  such  action  if  the  judge  is  of  opinion  that  there  was  reason- 
able excuse  for  such  want  of  notice. 

8.  Notwithstanding  anything  in  this  chapter  contained,  an  action 
under  any  of  the  provisions  of  this  chapter  to  secure  compensation 
for  injuries  to  a  workman  may  be  maintained  against  the  legal  personal 
representatives  of  a  deceased  employer. 

9.  There  shall  be  deducted  from  any  compensation  awarded  to  any 
workman,  or  representatives  of  a  workman,  or  persons  claiming  by, 
under  or  through  a  workman,  in  respect  to  any  cause  of  action  arising 
under  this  chapter,  any  penalty  or  damages,  or  part  of  a  penalty  or 
damages,  which  may  in  pursuance  of  any  other  Act,  either  of  the 
Parliament  of  Canada  or  of  the  Legislature  of  New  Brunswick,  have 
been  paid  to  such  workman,  representatives  or  persons  in  respect  of 
the  same  cause  of  action;  and  where  an  action  has  been  brought 
under  this  chapter  by  any  workman,  or  the  representatives  of  any 
workman,  or  any  persons  claiming  by  or  under  or  through  such 
workman,  for  compensation  in  respect  of  any  cause  of  action  arising 
under  this  chapter,  and  payment  has  not  previously  been  made  of  any 
penalty  or  damages,  or  part  of  a  penalty  or  damages  under  any  such 
Act  in  respect  to  the  same  cause  of  action,  such  workman,  representa- 
tives or  persons  shall  not,  so  far  as  the  Legislature  of  this  Province 
has  power  to  enact,  be  entitled  thereafter  to  receive  in  respect  to  the 
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same  cause  of  action  any  such  penalty  or  damages  under  any  such  last- 
mentioned  Act. 

10. — (1)  Notice  in  respect  of  any  injury  under  this  chapter  shall 
give  the  name  and  address  of  the  person  injured,  and  shall  state  in 
ordinary  language  the  cause  of  the  injury  and  the  date  at  which  it 
was  sustained,  and  shall  be  served  on  the  employer,  or  if  there  is  more 
than  one  employer,  upon  one  of  such. employers. 

(2)  The  notice  may  be  served  by  delivering  the  same  to  or  at 
the  residence  or  place  of  business  of  the  person  on  whom  it  is  to  be 
served. 

(3)  The  notice  may  also  be  served  by  post,  by  a  registered  letter 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  last  known 
place  of  residence  or  place  of  business,  and,  if  served  by  post,  shall 
be  deemed  to  have  been  served  at  the  time  when  a  letter  containing 
the  same  would  be  delivered  in  the  ordinary  course  of  post,  and  in 
proving  the  service  of  such  notice  it  shall  be  sufficient  proof  that  the 
notice  was  properly  addressed  and  registered. 

(4)  Where  the  employer  is  a  body  of  persons  corporate  or  incor- 
porate, notice  shall  be  served  by  delivering  the  same  at,  or  by  sending 
it  by  post  in  a  registered  letter  addressed  to,  the  office  of  such 
employer,  or,  if  there  be  more  than  one  office,  at  any  one  of  such 
offices. 

(5)  The  want  or  insufficiency  of  the  notice  required  by  this  section, 
or  by  section  7  of  this  chapter,  shall  not  be  a  bar  to  the  maintenance 
of  an  action  for  the  recovery  of  compensation  for  the  injury,  if  the 
court  or  judge  before  whom  such  action  is  tried,  or  in  case  of  appeal, 
if  the  court  hearing  the  appeal,  is  of  opinion  that  there  was  reasonable 
excuse  for  the  want  or  insufficiency,  and  that  the  defendant  has  not 
been  thereby  prejudiced  in  his  defence. 

(6)  A  notice  under  this  section  shall  be  deemed  sufficient  if  in  the 
form  in  the  schedule  hereto  or  to  the  like  effect. 

11.  If  the  defendant  in  any  action  against  an  employer  for  com- 
pensation for  an  injury  sustained  by  a  workman  in  the  course  of 
his  employment  intends  to  rely  for  a  defence  on  the  want  of  notice,  or 
the  insufficiency  of  notice,  or  on  the  ground  that  he  was  not  the 
employer  of  the  workman  injured,  he  shall,  not  less  than  seven  days 
before  the  hearing  of  the  action,  give  notice  to  the  plaintiff  of  his 
intention  to  rely  on  that  defence,  and  the  court  may  in  its  discretion, 
and  upon  such  terms  and  conditions  as  are  just,  order  and  allow  an 
adjournment  of  the  trial  for  the  purpose  of  enabling  such  notice  to 
be  given ;  and,  subject  to  any  such  terms  and  conditions,  any  notice 
given  pursuant  to  and  in  compliance  with  the  order  in  that  behalf 
shall,  as  to  such  action  and  for  all  the  purposes  thereof,  be  held  to  be 
a  notice  given  under  and  in  accordance  with  sections  7  and  10  of  this 
chapter. 

12.  In  any  action  brought  under  this  chapter,  the  declaration  shall 
state  in  ordinary  language  the  cause  of  the  injury  and  the  date  at 
which  it  was  sustained  and  the  amount  of  compensation  claimed,  and 
where  the  injury  of  which  the  plaintiff  complains  has  arisen  by  reason 
of  the  negligence,  act  or  omission  of  any  person  in  the  service  of  the 
defendant,  the  declaration  shall  give  a  reliable  description  of  such 
person. 
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13.  No  contract  or  agreement  made  or  entered  into  by  a  workman 
shall  be  a  bar  or  constitute  any  defence  to  an  action  for  the  recovery 
under  this  chapter  of  compensation  for  an  injury : 

(a)  Unless,  for  such  workman  entering  into  or  making  such  contract 

or  agreement  there  was  other  consideration  than  that  of  his 
being  taken  into  or  continued  in  the  employment  of  the 
defendant;  or 

(b)  Unless  such  other  consideration  was,  in  the  opinion  of  the  court 

or  judge  before  whom  such  action  is  tried,  ample  and 
adequate;  or 

(c)  Unless,  in  the  opinion  of  the  court  or  judge,  such  contract 

or  agreement  in  view  of  such  other  consideration,  was  not 
on  the  part  of  the  workman  improvident,  but  was  just  and 
reasonable ;  and  the  burden  of  proof  in  respect  to  such  other 
consideration  and  of  the  same  being  ample  and  adequate, 
and  that  the  contract  was  just  and  reasonable,  and  was  not 
improvident,  shall  in  all  cases  rest  upon  the  defendant. 

14.  When  the  injury  was  caused  by  the  personal  negligence  or 
wilful  act  of  the  employer  (or  of  some  person  for  whose  act  or  default 
the  employer  is  responsible),  nothing  in  this  chapter  shall  affect  any 
civil  liability  of  the  employer ;  but  in  that  case  the  workman  may,  at 
his  option,  either  claim  compensation  under  this  chapter,  or  take  the 
same  proceedings  as  were  open  to  him  immediately  preceding  the 
passing  of  this  chapter,  but  the  employer  shall  not  be  liable  to  pay 
compensation  for  injury  to  a  workman  by  accident  arising  out  of  and 
in  the  course  of  the  employment,  both  independently  of  and  ako  under 
this  chapter. 

15.  A  defendant  may  by  notice  to  the  opposite  party,  to  be  given 
or  served  at  least  six  days  before  the  day  appointed  for  the  trial  of 
the  action,  admit  the  truth  of  any  statement  of  his  liability  for  any 
alleged  negligence,  act  or  omission  as  set  forth  or  contained  in  the 
plaintiffs  declaration  or  particulars  of  claim  in  the  action,  and  after 
such  notice  given  the  plaintiff  shall  not  be  allowed  any  expense  there- 
after incurred  for  the  purpose  of  proving  the  matters  so  admitted. 

16.  Where  the  time  for  doin'g  any  act,  taking  any  proceeding,  or 
giving  any  notice  under  or  required  by  this  chapter,  expires  on  a 
holiday,  such  act  or  proceeding  or  notice  shall,  so  far  as  regards  the 
time  of  doing,  taking,  or  giving  the  same,  be  held  to  be  duly  and  suffici- 
ently done,  taken  or  given,  if  done,  taken  or  given  on  the  next  day 
thereafter  which  is  not  a  holiday. 

Schedule. 

Form  of  Notice. 

(Section  7.) 

To  A.  B.  {here  insert  the  employer's  address)  (or  to  the  company, 
or  as  the  case  may  be). 

Take  notice  that  on  the  day  of  ,  19      , 

0.  D.  {insert  address  of  injured  person),  a  workman  in  your  employ- 
ment, sustained  personal  injury  {add  "  of  which  he  died,"  if  such  is  the 
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case),  and  that  such  injury  was  caused  by  (state  shortly-  the   cause 
of  the  injury,  e.g.  the  fall  of  a  beam). 

Dated,  etc. 

Yours,  etc., 

[Signature]. 


[Additional  Section  being  Section  2  of  the  amending  Act, 
7  Edw.  7  (1907),  c.  26.] 

2.  (1)  If  any  person  or  the  representatives  of  any  person,  are 
desirous  of  claiming  compensation  under  the  said  Act,  he  or  they  may, 
instead  of  bringing  an  action  in  the  ordinary  way,  proceed  summarily 
by  petition  to  a  Judge  of  the  Supreme  Court,  or,  after  "  The  Judica- 
ture Act,  1906,"  is  brought  into  force,  to  a  Judge  of  the  Supreme 
Court  of  Judicature,  which  shall  set  forth  in  brief  form  the  particulars 
of  the  claim,  and  the  circumstances  upon  which  it  is  founded,  and  the 
judge  may,  after  such  reasonable  notice  or  notices  to  the  party  against 
whom  compensation  is  sought  as  he  may  deem  proper,  proceed  in  a 
summary  way  to  hear  such  petition  on  the  merits,  without  regard  to 
technicalities,  and  shall  decide  the  case  as  he  may  deem  just  and 
equitable,  having  regard  to  the  principles  laid  down  in,  and  the  pro- 
visions of  the  said  Act.  There  shall  be  no  appeal  from  the  decision  of 
such  judge  which  shall  be  final  and  conclusive,  provided  the  amount, 
if  any,  allowed  to  the  claimant  is  not  greater  than  is  provided  for  by 
said  Act.  On  the  hearing  of  such  petition,  the  witnesses  shall  be 
examined  under  oath,  which  oath  the  judge  is  hereby  authorized  to 
administer ;  he  may  also  make  orders  for  the  attendance  before  him  of 
such  witness  or  witnesses  as  he  may  deem  necessary,  and  any  witness 
who  has  been  served  with  such  order,  and  who  refuses  or  neglects  to 
attend  before  the  judge  and  give  evidence  pursuant  to  such  order,  shall 
he  guilty  of  contempt  of  court,  and  liable  to  be  punished  therefore  by 
attachment. 

(2)  Any  order  which  the  judge  may  make  for  the  payment  of  the 

amount  to  which  he  may  find  the  claimant  entitled,  and  costs, 
if  he  awards  costs,  or  against  the  claimant  for  costs,  in  case 
the  petition  is  dismissed  shall,  upon  being  filed  with  the  Clerk 
of  the  Pleas,  or  with  the  Eegistrar  of  the  Supreme  Court  after 
the,  said  The  Judicature  Act,  1906,  is  brought  into  operation, 
have  the  same  force  and  effect  as  a  judgment  in  the  Supreme 
Court,  and  execution  may  be  issued  thereon,  the  same  as  upon 
such  judgment. 

(3)  The  said  clerk  or  registrar,  as  the  case  may  be,  shall  make  and 

establish  any  necessary  forms,  rules  or  orders  for  the  better 
carrying  out  the  provisions  of  this  Act,  which  forms,  rules 
and  orders  shall  be  as  valid  as  if  enacted  as  part  of  this  Act. 

(4)  The  judge  may,  or  may  not,  award  costs  to  either  party,  as  to 

him  may  seem  just,  and  if  he  allows  costs,  he  shall  tax  and 
fix  the  amount  thereof.  In  no  case  shall  he  award  more  than 
twenty-five  dollars  costs  against  the  petitioner,  or  more  than 
one  hundred  dollars  costs  against  the  respondent. 
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NORTH-WEST  TERRITORIES   ORDINANCES. 

(1)  Consolidated   Ordinance  of  the   Nokth-West  Territories, 

1898. 

Chapter  48. 

[See  General  Ordinances,  N.  W.  T.,  1905,  p.  195.] 

An   Ordinance  respecting  Compensation  to  the  Families  of  Persons 
Killed  by  Accidents. 

The  Lieutenant  Governor  by  and  with   the  advice  and  consent  of 
the  Legislative  Assembly  of  tne  Territories  enacts  as  follows : 

1.  The  following  words  and  expressions  shall  have  in  this  Ordinance 
the  meanings  hereby  assigned  to  them  respectively  so  far  as  such 
meanings  are  not  excluded  by  the  context  or  by  the  nature  of  the 
subject  matter  : 

1.  "  Parent "  shall  include  father,  mother,  grandfather,  grand- 
mother, stepfather,  stepmother;  and 

2.  "  Child. "  shall  include  son,  daughter,  grandson,  granddaughter, 
stepson,  stepdaughter. 

2.  "Whenever  the  death  of  a  person  has  been  caused  by  such  wrong- 
ful act,  neglect  or  default  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  in  each  case  the  person  who  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an  action  for  damages  not- 
withstanding the  death  of  the  party  injured. 

3.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent,  child,  brother  or  sister  of  the  person  whose  death  has  been  so 
caused  and  shall  be  brought  by  and  in  the  name  of  the  executor  or 
administrator  of  the  person  deceased  and  in  every  such  action  the 
court  may  give  such  damages  as  it  thinks  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties  respectively  for  whom  and  for 
whose  benefit  such  action  has  been  brought. 

4.  Not  more  than  one  action  shall  lie  for  and  in  respect  of  the  same 
subject  matter  of  complaint  and  every  such  action  shall  be  commenced 
within  twelve  months  after  the  death  of  the  deceased  person. 


(2)  Chapter  13  of  1900. 

(See  Gen.  Ord.,  1905,  p.  1262.) 

An  Ordinance  to  Secure  Compensation  to  Workmen. 

[Assented  to,  May  4, 1900.] 

The  Lieutenant  Governor  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories  enacts  as  follows : 

1.  This  Ordinance  may  be  known  and  cited  as  "  The  Workman's 
Compensation  Ordinance." 

2.  It  shall  not  be  a  good  defence  in  law  to  any  action  against  an 
employer  or  the  successor  or  legal  representative  of  an  employer  for 
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damages  for  the  injury  or  death  of  an  employeeof  such  employer  that 
such  injury  or  death  resulted  from  the  negligence  of  an  employee 
engaged  in  a  common  employment  with  the  injured  employee  any 
contract  or  agreement  to  the  contrary  notwithstanding. 


NOVA  SCOTIA  STATUTES. 

(1)  Revised  Statutes  op  Nova  Scotia,  1900. 

Chapter  178. 

Of  Compensation  to  the  Families  of  Persons  killed  hy  Accident. 

1.  This  chapter  may  be  cited  as  "  The  Fatal  Injuries'  Act." 

2.  In  this  chapter,  unless  the  context  otherwise  requires, — 

(o)  the  expression  "parent "includes  father,  mother,  grand-father, 

grand-mother,  step-father  and  step-mother ; 
(5)  the    expression    "child"    includes    son,    daughter,    grandson, 

grand-daughter,  step-son,  and  step-daughter  ; 
(c)  the  expression  "jury"  includes  judge,  in  the  case  of  an  action 

being  tried  by  a  judge  without  a  jury  ; 
(a!)  the  expression  "verdict"  in  such  case  includes  judgment. 

3.  Where  the  death  of  a  person  has  been  caused  by  such  wrongful 
act,  neglect,  or  default  of  another  as  would  (if  death  had  not  ensued) 
have  entitled  the  person  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereto,  in  such  case,  the  person  who  would  have 
been  liable  if  death  had  not  ensued  shall  be  liable  to  an  action  of 
damages,  notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  has  been  caused  under  such  circumstances  as 
amount  in  law  to  a  crime. 

4. — (1)  Such  action  shall  be  brought  by,  and  in  the  name  of,  the 
executor  or  administrator  of  the  person  deceased. 

(2)  If  there  is  no  executor  or  administrator,  or  if  there  is  an  executor 
or  administrator  and  no  action  has  been  brought  under  the  provisions 
of  this  chapter  within  six  months  after  the  death  of  such  person  by 
and  in  the  name  of  such  executor  or  administrator,  such  action  may  be 
brought  by  and  in  the  name  or  names  of  the  wife,  husband,  parent,  or 
child  of  such  person,  or  any  of  them. 

5.  Every  action  brought  under  the  provisions  of  this  chapter  shall 
be  for  the  benefit  of  the  wife,  husband,  parent,  or  child  of  such  deceased 
person ;  and  the  jury  may  give  such  damages  as  they  think  propor- 
tioned to  the  injury  resulting  from  such  death  to  the  persons  respec- 
tively for  whose  benefit  such  action  was  brought ;  and  the  amount  so 
recovered,  after  deducting  the  costs  not  recovered  (if  any)  'from  the 
defendant,  shall  be  divided  among  such  persons,  in  such  shares  as  the 
jury  by  their  verdict  find  and  direct. 

6.  In  every  action  the  plaintiff  on  the  record  shall  set  forth,  in  his 
statement  of  claim,  or  deliver  therewith  to  the  defendant,  or  his  solicitor, 
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full  particulars  of  the  person  or  persons  for  and  on  behalf  of  whom  such 
action  was  brought,  and  of  the  nature  of  the  claim  in  respect  to  which 
damages  are  sought  to  be  recovered. 

7.  If  the  defendant  pays  money  into  court,  he  may  pay  it  as  a  com- 
pensation in  one  sum  to  all  the  persons  entitled  thereto  under  this 
chapter,  without  specifying  the  shares  of  the  several  persons. 

8.  If  any  sum  paid  into  court  is  not  accepted,  and  an  issue  is  taken 
by  the  plaintiff  as  to  its  sufficiency,  and  the  jury  thinks  the  same  is 
sufficient,  the  defendant  shall  be  entitled  to  the  verdict  upon  that 
issue. 

9.  In  all  cases  where,  for  any  reason,  the  compensation  is  not  appor- 
tioned among  the  several  persons  entitled  under  this  chapter,  a  judge 
may  apportion  the  same,  and  dispose  of  the  costs  of  the  application  and 
inquiry  as  he  thinks  just. 

10.  Not  more  than  one  action  shall  lie  for  and  in  respect  to  the  same 
subject-matter  of  complaint,  and  every  such  action  shall  be  commenced 
within  twelve  months  after  the  death  of  the  deceased  person. 


(2)  Revised  Statutes  of  Nova  Scotia,  1900. 

Chapter  179. 

Of  the  Liability  of  Employers  for  Injuries  to  Workmen. 

1.  This  chapter  may  be  cited  as  "  The  Employers'  Liability  Act." 

2.  In  this  chapter,  unless  the  context  otherwise  requires, — 

(a)  "  superintendence "  means  such  general  superintendence  over 
workmen  as  is  exercised  by  a  foreman,  or  a  person  in  a  like  condi- 
tion to  a  foreman,  whether  a  person  exercising  superintendence 
is,  or  is  not,  ordinarily  engaged  in  manual  labour ; 

(J)  "  employer  "  includes  a  body  of  persons,  corporate  or  unincor- 
porate,  and  also  the  legal  personal  representatives  of  a  deceased 
employer,  and  the  person  liable  to  pay  compensation  under  the 
provisions  of  this  chapter ; 

(c)  "  workman  "  does  not  include  a  domestic  or  menial  servant,  but 

save  as  aforesaid,  means  any  railway  servant,  and  any  person 
who,  being  a  labourer,  journeyman,  artificer,  handy-craftsman, 
miner,  or  otherwise  engaged  in  manual  labour,  whether  under 
the  age  of  twenty-one  years,  or  above  that  age,  has. entered  into 
or  works  under  a  contract  with  an  employer,  whether  the  con- 
tract Was  made  before  or  after  the  thirtieth  day  of  March,  1900, 
and  whether  such  contract  was  expressed  or  implied,  oral,  or  in 
writing,  and  was  a  contract  of  service  or  a  contract  personally 
to  execute  any  work  or  labour ; 

(d)  "  railway  servant "  includes  a  railway  servant,  tramway  servant, 

and  street  railway  servant. 

3.  Where  personal  injury  is  caused  to  a  workman, — 

(a)  by  reason  of  any  defect  in  the  condition  or  arrangement  of  the 
ways,  works,  machinery,  plant,  building,  or  premises,  con- 
nected with,  intended  for,  or  used  in,  the  business  of  the 
employer;  or 
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(5)  by  reason  of  the  negligence  of  any  person  in  the  service  of  the 

employer  who  has  any  superintendence  entrusted  to  him  while 
in  the  exercise  of  such  superintendence  ;  or 

(c)  by  reason  of  the  negligence  of  any  person  in  the  service  of  the 

employer  to  whose  orders  or  directions  the  workman,  at  the  time 
of  the  injury,  was  bound  to  conform,  and  did  conform,  where 
such  injury  resulted  from  his  having  so  conformed ;  or 

(d)  by  reason  of  the  act  or  omission  of  any  person  in  the  service  of 

the  employer  done  or  made  in  obedience  to  the  rules  or  by-laws 
of  the  employer,  or  in  obedience  to  particular  instructions  given    • 
by  the  employer,  or  by  any  person  delegated  with  the  authority 
of  the  employer  in  that  behalf;  or 

(e)  by  reason  of  the  negligence  of  any  person  in  the  service  of  the 

employer  who  has  the  charge  or  control  of  any  points,  signal, 
locomotive,  engine,  machine,  or  train  upon  a  railway,  tramway, 
or  a  street  railway ; 
the  workman,  or,  in  case  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman,  and  any  person  entitled,  in  the  case  of 
death,  shall  have  the  same  right  of  compensation  and  remedies  against 
the  employer  as  if  the  workman  had  not  been  a  workman  of,  nor  in  the 
service  of,  the  employer,  nor  engaged  in  his  work. 

4. — (1)  Where  the  execution  of  any  work  has  been  carried  into  effect 
under  any  contract ;  and 

(a)  the  person  for  whom  the  work,  or  any  part  thereof  is  done,  owns 
or  supplies  any  ways,  works,  machinery,  plant,  buildings,  or 
premises  used  for  the  purpose  of  executing  the  work ;  and, 

(6)  by  reason  of  any  defect  in  the  condition  or  arrangement  of  such 

ways,  works,  machinery,  plant,  buildings,  or  premises,  personal 

injury  is  caused  to  any  workman  employed  by  the  contractor, 

or  by  any  sub-contractor ;  and, 

(c)  the  defect,  or  failure  to  discover  or  remedy  the  defect,  arose  from 

the  negligence  of  the  person  for  whom  the  work,  or  any  part 

thereof  is  done,  or  of  some  person  being  in  his  service,  and 

entrusted  by  him  with  the  duty  of  seeing  that  such  condition 

or  arrangement  is  proper ; 

the  person  for  whom  the  work,  or  that  part  of  the  work,  is  done,  shall 

be  liable  to  pay  compensation  for  the  injury  as  if  the  workman  had 

been  employed  by  him,  and  for  that  purpose  be  deemed  to  be  the 

employer  of  the  workman  within  the  meaning  of  this  chapter  :  Provided 

always,  that  any  such  contractor,  or  sub-contractor,  shall  be  liable  to 

pay  compensation  for  the  injury  as  if  this  section  had  not  been  enacted, 

so,  however,  that  the  double  compensation  shall  not  be  recoverable  for 

the  same  injury. 

(2)  Nothing  in  this  section  contained  shall  affect  any  rights  or 
liabilities  of  the  person  for  whom  the  work  is  done,  and  the  contractor 
and  sub-contractor  (if  any)  as  between  themselves. 

5.  A  workman,  or  his  legal  representatives,  shall  not  be  entitled 
under  this  chapter  to  any  right  of  compensation  or  remedy  against 
the  employer  in  any  of  the  following  cases : — 

(a)  where  personal  injury  is  caused  to  such  workman  by  reason  of 
any  defect  in  the  condition  or  arrangement  of  the  ways,  works, 
machinery,  plant,  building,  or  premises  of  the  employer,  unless 
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such  defect  was  not  discovered  or  remedied  owing  to  the  negli- 
gence of  the  employer,  or  of  some  person  entrusted  by  him  with 
the  duty  of  seeing  that  such  condition  or  arrangement  is  proper; 

(5)  where  personal  injury  is  caused  to  such  workman  by  reason  of 
the  act  or  omission  of  any  person  in  the  service  of  the 
employer,  done  or  made  in  obedience  to  the  rules  or  by-laws 
of  the  employer,  or  in  obedience  to  particular  instructions 
given  by  the  employer,  or  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf,  unless  the  injury, 
resulted  from  some  impropriety  or  defect  in  such  rules,  by- 
laws, or  instructions :  provided,  where  a  rule  or  by-law  has  been 
approved,  or  has  been  accepted  as  a  proper  rule  or  by-law  by 
the  Governor  and  Council,  or  under  and  pursuant  to  any 
provision  in  that  behalf  of  any  statute  in  force  in  the  Province, 
it  shall  not  be  deemed  for  the  purposes  of  this  chapter  to  be  an 
improper  or  defective  rule  or  by-law ; 

(c)  in  any  case  where  the  workman  knew  of  the  defect  or  negligence 
which  caused  his  injury,  and  failed,  without  reasonable  excuse, 
to  give,  or  cause  to  be  given  within  a  reasonable  time,  informa- 
tion thereof  to  the  employer,  or  some  person  superior  to  him- 
self in  the  service  of  the  employer,  unless  he  was  aware  that 
the  employer,  or  such  superior,  already  knew  of  the  same 
defect  or  negligence  :  provided,  however,  that  such  workman 
shall  not,  by  reason  only  of  his  continuing  in  the  employment 
of  the  employer,  with  knowledge  of  the  defect,  negligence,  act, 
or  omission,  be  deemed  to  have  voluntarily  incurred  the  risk 
of  the  injury. 

6.  The  amount  of  compensation  recoverable  under  this  chapter  shall 
not  exceed  either  such  sum  as  is  found  to  be  equivalent  to  the 
estimated  earnings  during  three  years  preceding  the  injury  of  a 
person  in  the  same  grade  employed  during  those  years  in  the  like 
employment,  or  the  sum  of  fifteen  hundred  dollars,  which  ever  is 
larger ;  and  such  compensation  shall  not  be  subject  to  any  deduction 
or  abatement  by  reason,  or  ou  account,  or  in  respect  of,  any  matter  or 
thing  whatsoever,  except  as  is  specially  provided  in  this  chapter. 

7.  Where,  in  any  action  under  this  chapter,  compensation  is 
awarded  in  the  case  of  the  death  of  a  workman  for  an  injury  sustained 
by  him  in  the  course  of  his  employment,  the  amount  recovered,  after 
deducting  the  costs  not  recovered  from  the  defendant,  may,  if  the 
court  or  judge  before  whom  the  action  is  tried  so  directs,  be  divided 
between  the  wife,  parent,  and  child  of  the  deceased  in  such  shares  as 
the  court  or  judge  determines,  or,  if  the  action  is  tried  with  a  jury,  as 
the  jury  determines. 

8.  An  action  under  this  chapter  for  the  recovery  of  compensation 
for  an  injury,  shall  not  be  maintainable  against  the  employer  of  the 
workman  unless  notice  that  injury  has  been  sustained  is  given  within 
twelve  weeks,  and  the  action  is  commenced  within  six  months,  from 
the  occurrence  of  the  accident  causing  the  injury,  or  in  case  of  death 
within  twelve  months  of  the  time  of  death ;  provided,  always,  that 
in  case  of  death  the  want  of  such  notice  shall  be  no  bar  to  the  main- 
tenance of  such  action  if  the  judge  is  of  opinion  that  there  was 
reasonable  excuse  for  such  want  of  notice. 
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9.  Notwithstanding  anything  in  this  chapter  contained,  an  action 
under  any  of  the  provisions  of  this  chapter  to  secure  compensation  for 
injuries  to  a  workman  may  be  maintained  against  the  legal  personal 
representatives  of  a  deceased  employer. 

10.  There  shall  he  deducted  from  any  compensation  awarded  to  any 
workman  or  representatives  of  a  workman,  or  person  claiming  by, 
under,  or  through  a  workman,  in  respect  to  any  cause  of  action  arising 
under  this  chapter,  any  penalty  or  damages,  or  part  of  a  penalty  or 
damages,  which  may  in  pursuance  of  any  other  Act  either  of  the 
Parliament  of  Canada,  or  of  the  Legislature  of  Nova  Scotia,  have  been 
paid  to  such  workman's  representatives  or  persons  in  respect  to  the 
same  cause  of  action ;  and  where  an  action  has  been  brought  under 
this  chapter  by  the  workman,  or  the  representatives  of  any  workman, 
or  any  persons  claiming  by  or  under  or  through  such  workman,  for  com- 
pensation in  respect  to  any  cause  of  action  arising  under  this  chapter, 
and  payment  had  not  previously  been  made  of  any  penalty  or  damages, 
or  part  of  a  penalty  or  damages  under  any  such  Act,  in  respect  to  the 
same  cause  of  action,  such  workman,  representatives,  or  persons  shall 
not,  so  far  as  the  legislature  of  this  province  has  power  to  enact,  be 
entitled  thereafter  to  receive,  in  respect  of  the  same  cause  of  action,  any 
such  penalty  or  damages  under  any  such  Act. 

11. — (1)  Notice  in  respect  to  any  injury  under  this  chapter,  shall 
give  the  name  and  address  of  the  person  injured,  and  shall  state  in 
ordinary  language  the  cause  of  the  injury,  and  the  date  at  which  it 
was  sustained,  and  shall  be  served  on  the  employer,  or  if  there  is  more 
than  one  employer,  upon  one  of  such  employers. 

(2)  Notice  may  be  served  by  delivering  the  same  to  or  at  tbe 
residence  or  place  of  business  of  the  person  on  whom  it  is  to  be  served. 

(3)  The  notice  may  also  be  served  by  post,  by  a  registered  letter 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  last  known 
place  of  residence  or  place  of  business,  and  if  served  by  post  shall  be 
deemed  to  have  been  served  at  the  time  when  a  letter  containing  the 
same  would  be  delivered  in  the  ordinary  course  of  post,  and  in  proving 
the  service  of  such  notice  it  shall  be  sufficient  proof  that  the  notice 
was  properly  addressed  and  registered. 

(4)  Where  the  employer  is  a  body  of  persons  corporate  or  unin- 
corporate,  notice  shall  be  served  by  delivering  the  same  at,  or  by 
sending  it  by  post,  in  a  registered  letter  addressed  to,  the  office  of  such 
employer. 

(5)  The  want  or  insufficiency  of  the  notice  required  by  this  section, 
or  in  the  notice  of  the  injury  required  by  this  chapter  to  be  given, 
shall  not  be  a  bar  to  the  maintenance  of  an  action  for  the  recovery  of 
compensation  for  the  injury,  if  the  court  or  judge  before  whom  such 
action  is  tried,  or  in  case  of  appeal,  if  the  court  hearing  the  appeal,  iB 
of  opinion  that  there  was  reasonable  excuse  for  the  want  or  insufficiency, 
and  that  the  defendant  has  not  been  thereby  prejudiced  in  his  defence. 

(6)  A  notice  under  this  section  shall  be  deemed  sufficient  if  in  the 
form  in  the  schedule,  or  to  the  like  effect. 

12.  If  the  defendant  in  any  action  against  an  employer  for  com- 
pensation for  an  injury  sustained  by  a  workman  in  the  course  of 
his  employment  intends  to  rely  for  a  defence  on  the  want  of  notice,  or 
the  insufficiency  of  notice,  or  on  the  ground  that  he  was  not  the 
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employer  of  the  workman  injured,  he  shall,  not  less  than  seven  days 
before  the  hearing  of  the  action,  give  notice  to  the  plaintiff  of  his 
intention  to  rely  on  that  defence,  and  the  court  may,  in  its  discretion, 
and  upon  such  terms  and  conditions  as  are  just,  order  and  allow  an 
adjournment  of  the  trial  for  the  purpose  of  enabling  such  notice  to  be 
given ;  and,  subject  to  any  such  terms  and  conditions,  any  notice  given 
pursuant  to  and  in  compliance  with  the  order  in  that  behalf,  shall,  as 
to  such  action  and  for  all  the  purposes  thereof,  be  held  to  be  a  notice 
given  under  and  in  accordance  with  the  provisions  of  this  chapter. 

13.  In  any  action  brought  under  this  chapter  the  statement  of  claim 
shall  state  in  ordinary  language  the  cause  of  the  injury  and  the  date 
at  which  it  was  sustained,  and  the  amount  of  compensation  claimed  ; 
and,  where  the  action  is  brought  by  more  than  one  plaintiff,  the  amount 
of  compensation  claimed  by  each  plaintiff;  and  where  the  injury  of 
which  the  plaintiff  complains  has  arisen  by  reason  of  the  negligence, 
act,  or  omission  of  any  person  in  the  service  of  the  defendant,  the  state- 
ment of  claim  shall  give  a  reliable  description  of  such  person. 

14.  No  contract  or  agreement  made  or  entered  into  by  a  workman, 
shall  be  a  bar  or  constitute  any  defence  to  an  action  for  the  recovery 
under  this  chapter  of  compensation  for  an  injury, — 

(a)  unless,  for  such  workman  entering  into  or  making  such  contract 
or  agreement,  there  was  other  consideration  than  tha.t  of  his 
being  taken  into  or  continued  in  the  employment  of  the 
defendant;  nor 
(6)  unless  such  other  consideration  was,  in  the  opinion  of  the  court 
or  judge   before  whom    such   action  is  tried,  ample  and 
adequate;  nor 
(c)  unless,  in  the  opinion  of  the  court  or  judge,  such  contract  or 
agreement,  in  view  of  such  other  consideration,  was  not  on 
the  part  of  the  workman  improvident,  but  was  just  and 
reasonable, 
and  the  burden  of  proof  in  respect  to  such  other  consideration,  and 
of  the  same  being  ample  and  adequate,  and  that  the  contract  was  just 
and  reasonable,  and  was  not  improvident,  shall  in  all  cases  rest  upon 
the  defendant. 

15.  In  any  action  against  an  employer  for  the  recovery  of  damages 
for  injury  to  a  workman  arising  out  of  the  alleged  failure  on 
the  part  of  the  employer  to  comply  with  any  of  the  provisions  of  the 
statutes  in  force  in  this  province  in  respect  to  mines,  or  in  respect  to 
railways,  passed  for  the  purpose  of  preventing  accidents  to  workmen, 
and  it  is,  or  becomes,  material  to  the  issue  on  the  trial,  the  burden  of 
proving  that  such  provision  was  complied  with,  or  that  due  diligence 
was  used  to  that  end,  shall  be  upon  the  employer. 

16.  Where  the  injury  was  caused  by  the  personal  negligence  or 
wilful  act  of  the  employer  (or  of  some  person  for  whose  act  or  default 
the  employer  is  responsible),  nothing  in  this  chapter  shall  affect  any 
civil  liability  of  the  employer ;  but  in  that  case  the  workman  may,  at 
his  option,  either  claim  compensation  under  this  chapter,  or  take  the 
same  proceedings  as  were  open  to  him  immediately  preceding  the 
thirtieth  day  of  March,  1900,  but  the  employer  shall  not  be  liable 
to  pay  compensation  for  injury  to  a  workman  by  accident  arising  out 
of,  and  in  the  course  of  the  employment,  both  independently  of  and 
also  under  this  chapter ;   and  shall  not  be  liable  to  any  proceedings 
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independently  of  this  chapter,  except  in  case  of  such  personal  negligence, 
or  wilful  act,  as  aforesaid. 


Schedule. 

(Section  11.) 

Form  of  Notice. 

To  A.  B.  (here  insert  employer's  address). 

or 
To  the  Company  (or  as  the  case  may  he). 

Take  notice  that  on  the  day  of  ,  19      ,  C.  D.  (insert 

address  of  injured  person)  a  workman  in  your  employment,  sustained 
personal  injury  (add  of  which  he  died,  if  such  is  the  case)  and  that 
such  injury  was  caused  by  (state  shortly  the  cause  of  the  injury,  e.g., 
the  fall  of  a  learn). 
(Date.) 

Yours,  etc., 

X.  Y. 
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(1)  The  Workmen's  Compensation  fob  Injuries 
Act,  R.  S.  0.,  1897,  c.  160, 

with  notes  showing  the  variations  in  the  corresponding  Act 
in  British  Columbia  ;  B.  S.  B.  C,  1897,  c.  69.* 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  [Ontario]1  enacts 
as  follows  : — • 

1.  This  Act  may  be  [known  and]2  cited  as  "  \The  Work- 
men's Compensation  for  Injuries']  3  Act." 

2.  [Where] 4  the  following  words °  occur  in  this  Act,  they 
shall  [be  construed  in  the  manner] 6  hereinafter  [mentioned, 
unless  a  contrary  intention  appears] 7 : — 

1.  8  "  Superintendence "  shall9  be  construed  as  meaning 
such  general  superintendence  over  workmen  as  is  exercised  by 
a  foreman,  or  person  in  [a]10  like  position  to  a  foreman,  whether 
the  person  exercising  superintendence  is  or  is  not  ordinarily 
engaged  in  manual  labour. 

2.  8" Employer"  shall9  include  a  body  of  persons  cor- 
porate or  unincorporate,  and  also  the  legal  personal  repre- 
sentatives of  a  deceased  employer,  and  the  person  liable  to 
pay  compensation  under  section  [4] n  of  this  Act. 

3.  8  "  Workman "  does  not  include  a  domestic  or  menial 

*  Note. — The  words  and  figures  outside  the  square  brackets 
are  common  to  both  Acts.  Those  within  brackets  are  in 
the  Ontario  Act,  but  have  either  been  replaced  by  other 
words  or  else  omitted  in  the  British  Columbia  Act,  as 
indicated  in  the  marginal  notes.  Index  figures  apart 
from  brackets  indicate  additions  in  the  British  Columbia 
Act. 
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servant  [or  servant  in  husbandry,  gardening  or  fruit-growing,  Appndx. 

where  the  personal  injury  caused  to  any  such  servant  has      

been  occasioned  by  or  has  arisen  from  or  in  the  usual  course 
of  his  work  or  employment  as  a  domestic  or  menial  servant, 
or  as  a  servant  in  husbandry,  gardening  or  fruit-growing,]  1  ■  omitted. 
but,  save  as  aforesaid,  means  any  railway  servant  and  any 
person  who  being  a  labourer,  servant2,  journeyman,  artificer,  ■ in  huR- 
handicraftsman,  miner   or  otherwise    engaged    in  manual   a"  ry 
labour,  whether  under  the  age  of  twenty-one  years  or  above 
that  age,  has  entered  into  or  works  under  a  contract  with  an 
employer,  whether  the  contract  [is]  3  made  before  or  after  '  be 
the  passing  of  this  Act,  [is  expressed]  4  or  implied,  oral  or  in  4  De 
writing,  and  [is] s  a  contract  of  service  or  a  contract  per-  ^xPres8 
sonally  to  execute  any  work  or  labour.  '  be 

[4] e  r "  Packing "    shall   mean  a  packing    of  wood    or  *  5- 
metal,     or    some     other    equally    substantial     and    solid '  The  vori 
material,  of  not  less  than  two  inches  in  thickness,  and  which, 
where  filled  in,   shall  extend  to  within  [one  and  a  half] 8  *  two 
inches  of  the  crown  of  the  rails  in  use  on  any  railway,  shall 
be  neatly  fitted  so  as  to  come  against  the  web  of  such  rails, 
and  shall  be  well  and  solidly  fastened  to  the  ties  on  which 
such  rails  are  laid. 

[5]  9  10  "  Railway  servant"  shall  mean  and  include  a  railway  "  4- 

servant,  tramway  servant  and  street  railway  servant.  "  Th.e  ex- 

J  J  pression 

3.  Where  u  personal  injury  is  caused  to  a  workman —         ■■  after  the 

1.  By  reason  of  any  defect  in  the  condition  or  arrange-  JSitofihjL 

ment  of  the  ways,  works,  machinery,  plant,  build-  Act, 

ings  or  premises  connected  with,  intended  for  or 

used  in  the  business  of  the  employer 12 ;  or  "  -Add  .•  by 

2.  By  reason  of  the  negligence  of  any  person  in  the  defect1  in  thj 

service  of  the   employer  who  has   any  superin-  construction 
tendence  entrusted  to  him  whilst  in  the  exercise  of  ofany  stages, 

,  .    ,       .  scaffolds,  or 

such  superintendence ;  or  other 

3.  By  reason  of  the  negligence  of  any  person  in    the  erections 

service  of  the  employer  to  whose  orders  or  direc-  orTor  the7 
tions  the  workman  at  the  tame  of  the  injury  was  employer, 
bound  to  conform  and  did  conform,  where  such  or  in  '."? 
injury  resulted  from  his  having  so  conformed  ;  or    U6eQ-  in  tne 

4.  By  reason  of  the  act  or  omission  of  any  person  in  the  construction 

service  of  the  employer  done  or  made  in  obedience  thcreuf 
to  the  rules  or  by-laws  of  the  employer,  or  in 
obedience  to  particular  instructions  given  by  the 
employer  or  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf;  or 

5.  By  reason  of  the  negligence   of  any  person  in   the 

service  of  the  employer  who  has  the  charge  or 

control  of  any  [points  signal],13  locomotive,  engine,  p|)i^na1' 

machine,   or  train   upon  a  railway,   tramway  or 

street  railway ; 

the  workman,  or,  in  case  the  injury  results  in  death,  the  legal 

personal  representatives  of  the  workman,  and  any  persons 

entitled  in  case  of  death,   shall    have  the  same  right  of 

compensation  and  remedies  against  the  employer  as  i£  the 

E.L.  3    Q 


962  Canadian  Appendix. 

Appndx.  workman  had  not  been  a  workman  of,  nor  in  the  service  of 
the  employer,  nor  engaged  in  his  work. 

i  5-  [4.]  x  — (1)  Where  the  execution  of  any  work  is  being 

carried  into  effect  under  any  contract,  and 

(a)  The  person  for  whom  the  work,  or  any  part  thereof,  is 
done,  owns  or  supplies  any  ways,  works,  machinery, 
Bcaffoid8'    r  plant,2  buildings,  or  premises  used  for  the  purpose 

the  materials  of  executing  the  work ;  and 

therefor,  (J)  By  reason  of  any  defect  in  the  condition  or  arrange- 

ment  of    such  ways,   works,  machinery,   plant,2 
buildings  or  premises,  personal  injury  is  caused  to 
any  workman  employed  by  the  contractor  or  by 
any  sub-contractor ;  and 
(c)  The  defect  or  the  failure  to  discover  or  remedy  the 
defect  arose  from  the  negligence  of  the  person  for 
whom  the  work  or  any  part  thereof  is  done,  or  of 
some  person  being  in  his  service  and  entrusted  by 
him  with  the  duty  of  seeing  that  such  condition  or 
arrangement  is  proper ; 
the  person  for  whom  the  work,  or  that  part  of  the  work  is 
done  shall  be  liable  to  pay  compensation  for  the  injury  as  if 
the  workman  had  been  employed  by  him,  and   for  that 
purpose  shall  be  deemed  to  be  the  employer  of  the  workman 
within  the  meaning  of  this  Act.     Provided,  always,  that 
any  such  contractor  or  sub-contractor  shall  be  liable  to  pay 
compensation  for  the  injury  as  if  this  section  had  not  been 
enacted,  so  however  that  double  compensation  shall  not  be 
recoverable  for  the  same  injury. 

(2)  Nothing  in  this  section  contained  shall  affect   any 
a  rights  or  liabilities  of  the  person  for  whom  the  work  is  done 

"!  and  the  contractor  [and] 3  sub-contractor  (if  any)  as  between 

themselves. 

4  4"  [5-]  4   Where  within  this  Province  personal  injury   is 

caused  to  a  workman  employed  on  or  about  any  railway, 

1.  By  reason  of  the  lower  beams  or  members  of  the 

superstructure  of  any  highway,  or  other  over- 
head bridge,  or  any  other  erection  or  structure 
over  .said  railway,  not  being  of  a  sufficient  height 
from  the  surface  of  the  rails  to  admit  of  an  open 
and  clear  headway  of  at  least  seven  feet  between 
the  top  of  the  highest  freight  cars  then  running  on 
such  railway,  and  the  bottom  of  such  lower  beams 
or  members ;  or, 

2.  By  reason  of  the  space  between  the  rails  in  any  railway 

frog,  extending  from  the  point  of  such  frog  back- 
ward to  where  the  heads  of  such  rails  are  not  less 
than  five  inches  apart,  not  being  filled  in  with 
packing;  or, 

3.  By  reason  of  the  space  between  any  wing-rail  and  any 

railway  frog,  and  between  any  guard-rail  and  any 
other  rail  fixed  and  used  alongside  thereof  as 
aforesaid,  and  between  all  wing-rails  where  no 
other  rail  intervenes,  (save  only  where  the  space 
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between  the  heads  of  any  such  wing-rail  and  rail-  Appndx. 
way  frog  as  aforesaid,  or  between  the  heads  of 
any  such  guard-rail  and  any  other  rail  fixed  and 
used  alongside  thereof  as  aforesaid,  or  between  the 
heads  of  any  such  wing-rails  where  no  other  rail 
intervenes  as  aforesaid,  is  either  less  than  one  and 
three-quarters  of  an  inch  or  more  than  five  inches 
in  width),  not  being  at  all  times  during  every 
month  of  April,  May,  June,  July,  August,  Sep- 
tember [October,  and.  November]  1  filled  in  with  >  and 
packing;  Ootober> 

such  injury  shall  be  deemed  and  taken  to  have  been  caused 
by  reason  of  a  defect  within  the  meaning  of  [clause  num- 
bered] 2 1  of  section  3  of  this  Act,  but  nothing  in  this  section  2  8n>^ 
contained  shall  be  taken  or  construed,  as  in  any  respect,  or 
for  any    purpose  restricting  the  meaning  of   [the] 3  said '  Omitted. 
[clause]. 2 

[6.]4  A  workman,  [or  his  legal  representatives,  or  any  *  '• 
person  entitled  in  case  of  his  death,]  5  shall  not  be  entitled  °  omitted. 
under  this   Act  to  any  right  of  compensation  or  remedy 
against  the  employer  in  any  of  the  following  cases,  that  is  to 
say: 

1.  Under  [clause]2  1  of  section  3,  unless  the  defect 
therein  mentioned  arose  from  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  the  employer  or  of 
some  person  entrusted  by  him  with  the  duty  of  seeing  that 
the  condition  or  arrangement  of  the  ways,  works,  machinery,  a 
plant,  building  or  premises  are  proper.6  Jh^t  n„  or 

2.  Under  [clause] 2  4  of   section  3,  unless   the  injury  defect  exists 
resulted  from  some  impropriety  or  defect  in  the  rules,  by-laws,  '"  th!iconJf 
or  instructions  therein  mentioned ;  provided,  that  where  a  rule  any  stages, 
or  by-law  has  been  approved,  or  has  been  accepted  as  a  proper  scaffolds, 
rule  or  by-law,  either  by  the  Lieutenant-Governor  in  Council,  erections 
or  under  and  pursuant  to  any  provision  in  that  behalf  of  erected  by 
any  Act  of  the  Legislature  of  [Ontario] 7,  or  of  the  Parliament  or  for  *J 
of  Canada,  it  shall  not  be  deemed  for  the  purposes  of  this  Act  or  in  the ' 
to  be  an  improper  or  defective  rule  or  by-law.  materials 

3.  In  any  case  where  the  workman  knew  of  the  defect  or  ™nstraction 
negligence  which  caused  his  injury,  and  failed  without  thereof: 
reasonable  excuse  to  give  or  cause  to  be  given  within  a  '  British 
reasonable  time,  information  thereof  to  the  employer  or  Columbia 
some  person  superior  to  himself  in  the  service  of  [his] 8  * tne 
employer,  unless  he  was  aware  that  the  employer  or  such 
superior  already  knew  of  the  said  defect  or  negligence.  B 
[Provided,  however,  that  such] 9  workman   shall  not,  by  an  actjon 
reason  only  of  his  continuing  in  the  employment  of  the  against  on 
employer  with  knowledge  of  the  defect,  negligence,  act,  or  ™^°^9 
omission,  which  caused    his  injury,  be  deemed  to  have  Act,  a 
voluntarily  incurred  the  risk  of  the  injury. 

[7.] 10  The  amount  of  compensation  recoverable  under  '°  8. 
this  Act  shall  not  exceed  either  such  sum  as  may  be  found 
to  be  equivalent   to  the  estimated  earnings,  during  the 
three  years  preceding  the  injury  of  a  person  in  the  same 
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1  two 
thousand 


Omitted. 


Appndx-  grade  employed  during  those  years  in  the  like  employment 
within  this  Province,  or  the  sum  of  [fifteen  hundred]  1 
dollars  whichever  is  larger ;  and  such  compensation  shall  not 
be  subject  to  any  deduction  or  abatement,  by  reason,  or  on 
account,  or  in  respect  of  any  matter  or  thing  whatsoever, 
save  such  as  is  specially  provided  for  in  section  [12] 2  of 
this  Act. 

[8.]  3  When  in  any  action  under  this  Act  compensation 
is  awarded  in  the  case  of  the  death  of  a  workman  for  an 
injury  sustained  by  him  in  the  course  of  his  employment, 
the  amount  recovered,  after  deducting  the  costs  not  re- 
covered from  the  defendant  may,  if  the  court  or  judge 
before  whom  the  action  is  tried  so  directs,  be  divided 
between  the  wife,  [or]  4  husband,  parent  and  child  of  the 
deceased  in  such  shares  as  the  court  or  judge,  with  or 
without  assessors,  as  the  case  may  be,  or  if  the  action  is 
tried  by  a  jury,  as  the  jury  may  determine. 

omitted.  0.  [Subject  to  the  provisions  of  sections  13  and  14,] 5 
an  action  for  the  recovery,  under  this  Act,  of  compensation 
for  an  injury  shall  not  be  maintainable  against  the  employer 
of  the  workman,  unless  notice  that  injury  has  been  sus- 
tained is  given  within  twelve  weeks,  and  the  action  is 
commenced  within  six  months  from  the  occurrence  of  the 
accident  causing  the  injury,  or  in  case  of  death  within 
twelve  months  from  the  time  of  death;  provided  always 
that  in  case  of  death  the  want  of  such  notice  shall  be  no 
bar  to  the  maintenance  of  such  action,  if  the  judge  shall 
be  of  opinion  that  there  was  reasonable  excuse  for  such 
want  of  notice. 

10.  No  contract  or  agreement  made  or  entered  into  by 
a  workman  shall  be  a  bar  or  constitute  any  defence  to  an 
action  for  the  recovery  under  this  Act  of  compensation  for 
any  injury, 

1.  Unless  for  such  workman  entering  into  or  making 

such  contract  or  agreement  there  was  other  con- 
sideration than  that  of  his  being  taken  into  or 
continued  in  the  employment  of  the  defendant ;  nor 

2.  Unless  such  other  consideration  was  in  the  opinion  of 

the  court  or  judge  before  whom  such  action  is 
tried,  ample  and  adequate ;  nor 

3.  Unless,  in  the  opinion  of  [the] 6  court  or  judge,  such 
contract  or  agreement,  in  view  of  such  other  con- 
sideration was  not  on  the  part  of  the  workman, 
improvident,  but  was  just  and  reasonable ; 

and  the  [burden]7  of  proof  in  respect  of  such  other  con- 
sideration, and  of  the  same  being  ample  and  adequate,  as 
said  aforesaid,  and  that  [the] 8  contract  was  just  and  reasonable 

and  was  not  improvident  as  aforesaid,  shall,  in  all  cases, 
rest  upon  the  defendant;  Proyided  always  that  notwith- 
standing anything  in  this  section  contained,  no  contract  or 
agreement  whatsoever  made  or  entered  into  by  a  workman 
shall  be  a  bar  or  constitute  any  defence  to  an  action  for  the 


■  such 


7  burthen 
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recovery  under  this  Act  of  compensation  for  any  injury  Appndx. 

happening  or  caused  by  reason  of  any  of  the  matters  men-      

tioned  in  section  [5] 1  of  this  Act.  •  i. 

[11.] 2  Notwithstanding  anything  contained  in  this  Act, '  15- 
an  action  under  [section]  3  3,  4  [or]  i  5  6  shall  lie  against  the  '  sections 
legal  personal  representatives  of  a  deceased  employer.  ' an<1 

[12.] 6  There  shall  he  deducted  from  any  compensation  „  n 
awarded  to  any  workman  or  representatives  of  a  workman, 
or  persons  claiming  by,  under,  or  through  a  workman  in 
respect  of  any  cause  of  action  arising  under  this  Act,  any 
penalty  or  damages,  or  part  of  a  penalty  or  damages  which 
may  in  pursuance  of  any  other  Act,  either  of  the  Parliament 
of  Canada,  or  of  the  Legislature  of  [Ontario],7  %have  been  '  British 
paid  to  such  workman,  representatives  or  persons  in  respect  Columbia 
of  the  same  cause  of  action ;  and  where  an  action  has  been 
brought  under  this  Act  by  any  workman,  or  the  repre- 
sentatives of  any  workman,  or  any  persons  claiming  by, 
under,  or  through  such  workman,  for  compensation  in 
respect  of  any  cause  or  action  arising  under  this  Act,  and 
payment  has  not  previously  heen  made  of  any  penalty  or 
damages,  or  part  of  a  penalty  or  damages  under  any  such 
Act,  either  of  the  said  Parliament,  or  of  the  said  Legislature, 
in  respect  of  the  same  cause  of  action,  such  workman, 
representatives  or  persons  shall  not,  so  far  as  the  said 
Legislature  has  power  so  to  enact,  he  entitled  thereafter  to 
receive  in  respect  of  the  same  cause  of  action,  any  such 
penalty  or  damages,  or  part  of  a  penalty  or  damages,  under 
any  such  last-mentioned  Act. 

[13.]  8 — (1)  Notice  in  respect  of  an  injury  under  this  ■  12. 
Act  shall  give  the  name  and  address  of  the  person  injured, 
and  shall  state  in  ordinary  language  the  cause  of  the  injury 
and  the  date  at  which  it  was  sustained,  and  shall  be  served 
on  the  employer,  or  if  there  is  more  than  one  employer, 
upon  one  of  such  employers. 

(2)  The  notice  may  he  served  hy  delivering  the  same  to 
or  at  the  residence  or  place  of  business  of  the  person  on 
whom  it  is  to  be  served. 

(3)  The  notice  may  also  be  served  by  post,  hy  a  registered 
letter  addressed  to  the  person  on  whom  it  is  to  be  served 
at  his  last  known  place  of  residence  or  place  of  business, 
and  if  served  by  post  shall  he  deemed  to  have  been  served 
at  the  time  when  a  letter  containing  the  same  would  he 
delivered  in  the  ordinary  course  of  post,  and  in  proving  the 
service  of  such  notice  it  shall  be  sufficient  to  prove  that  the 
notice  was  properly  addressed  and  registered. 

(4)  Where  the  employer  is  a  body  of  persons  corporate 
or  unincorporate  the  notice  shall  he  served  hy  delivering 
the  same  at  or  by  sending  it  by  post  in  a  registered  letter 
addressed  to  the  office,  or  if  there  be  more  than  one  office, 
any  one  of  the  offices  of  such  body. 

(5)  The  want  or  insufficiency  of  the  notice  required  by 
this  section,  or  by  section  9  of  this  Act,  shall  not  be  a  bar 
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Appndx.  to  the  maintenance  of  an  action  for  the  recovery  of  com- 

pensation  for  the  injury  if  the  court  or  judge  before  whom 

such  action  is  tried,  or,  in  case  of  appeal,  if  the  court  hearing 
the  appeal  is  of  opinion  that  there  was  reasonable  excuse 

•  the  for  [such]1  want  or  insufficiency,  and  that  the  defendant 

has  not  been  thereby  prejudiced  in  his  defence. 

(6)  A  notice  under  this  section  shall  be  deemed  sufficient 
if  in  the  form  or  to  the  effect  following : — 

To  A.D.,  of  (here  insert  employer's  address) 

or 
To  the  Company,  (or  as  the  case  may  be). 

Take  notice,  that  on  the  day  of  18     ,  CD., 

of  (insert  address  of  injured  person)  a  workman  in  your 
employment  sustained  personal  injury,  (add,  of  which  he 
died,  if  such  be  the  case),  and  that  such  injury  was  caused 
by  (state  shortly  the  cause  of  injury,  e.g.  the  fall  of  a  beam). 
(Date) 

Yours,  etc., 

IT. 

»  13.  [14J2  If   tne    defendant    in    any    action    against    an 

employer  for  compensation  for  an  injury  sustained  by  a 
workman  in  the  course  of  his  employment  intends  to  rely 
for  a  defence  on  the  want  of  notice  or  the  insufficiency  of 
notice,  or  on  the  ground  that  he  was  not  the  employer  of 
the  workman  injured,  he  shall,  not  less  than  seven  days 
before  the  hearing  of  the  action,  or  such  other  time  as  may 
be  fixed  by  the  rules  regulating  the  practice  of  the  court  in 
which  the  action  is  brought,  give  notice  to  the  plaintiff  of 
his  intention  to  rely  on  that  defence,  and  the  court  may,  in 
its  discretion,  and  upon  such  terms  and  conditions  as  may 
be  just  in  that  behalf,  order  and  allow  an  adjournment  of 
the  case  for  the  purpose  of  enabling  such  notice  to  be  given ; 
and,  subject  to  any  such  terms  and  conditions,  any  notice 
given  pursuant  to  and  in  compliance  with  the  order  in  that 
behalf,  shall,  as  to  any  such  action  and  for  all  purposes 
thereof,  be  held  to  be  a  notice  given  pursuant  to  and  in 
'2.  conformity  with  sections  9  and  [13]  3  of  this  Act. 

•  16.  [15.] 4  In  [an] 5  action  brought  under  this  Act  the  parti- 
-  any           culars  of  demand  or  statement  of  claim  shall  state  in  ordinary 

language  the  cause  of  the  injury,  and  the  date  at  which  it 
was  sustained,  and  the  amount  of  compensation  claimed; 
and  where  the  action  is  brought  by  more  than  one  plaintiff, 
the  amount  of  compensation  claimed  by  each  plaintiff,  and 
where  the  injury  of  which  the  plaintiff  complains  shall 
have  arisen  by  reason  of  the  negligence,  act,  or  omission  of 
any  person  in  the  service  of  the  defendant,  the  particulars 
shall  give  the  name  and  description  of  such  person. 

'  i»-  [16.]  6 — (1)  Upon  the  trial  of  [an]  6  action  for  recovery  of 

compensation  under  this  Act  before  a  judge  without  a  jury, 
one  or  more  assessors  may  be  appointed  by  the  court  or  judge 
for  the  purpose  of  ascertaining  the  amount  of  compensation ; 
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and  the  remuneration  (if  any)  to  be  paid  to  such  assessors  Appndx. 
shall  be  fixed  and  determined  by  the  judge  at  the  trial.  

(2)  Any  person  who  shall,  as  hereinafter  provided,  be 
appointed  to  act  as  an  assessor  in  such  action,  shall  be  quali- 
fied so  to  act. 

(3)  In 1  such  action,  a  party  who  desires  assessors  to  be  *  any 
appointed  shall,  [ten] 2  clear  days  at  least  before  the  day  for  *  eight 
holding  the  court  at  which  the  action  is  to  be  tried,  file  an 
application  stating  the  number  of  assessors  he  proposes  to  be 
appointed,  and  the  names,  addresses  and  occupations  of  the 
persons  who  may  have  expressed  their  willingness  in  writing 

to  act  as  assessors.  If  the  applicant  has  obtained  the  con- 
sent of  the  other  party  to  the  persons  named  being  appointed, 
he  shall  file  such  consent  with  his  application. 

(4)  Where  the  application  for  the  appointment  of  assessors 
has  been  made  by  one  party  to  an  action  only,  he  shall, 
[eight] 3  clear  days  at  least  before  the  day  for  holding  the  3  five 
court  at  which  the  action  is  to  be  tried,  serve  a  copy  of  the 
application,  so  filed,  upon  the  other  party,  who  may  then 
either  file  an  application  for  assessors,  or  file  objections  to 
one  or  more  of  the  persons  proposed. 

(5)  An  application  for  the  appointment  of  assessors  may  be 
in  the  form  following,  or  to  the  like  effect,  namely : — 

In  the  (describing  the  court) 

"  The  [Workmen's  Compensation  for  Injuries] 4  Act."      *  Em- 
Between,  £$£* 

Plaintiff, 

[and]6  »  Omitted. 

Defendant. 

The  plaintiff  (or  defendant)  applies  to  have  an  assessor 
(or  assessors)  appointed  to  assist  the  court  in  ascertaining 
the  amount  of  compensation  to  be  awarded  to  the  plaintiff, 
should  the  judgment  be  in  his  favour,  and  he  submits  the 
names  of  the  following  persons,  who  have  expressed  their 
willingness  in  writing  to  act  as  assessors  should  they  be 
appointed. 

(Here  set  out  the  names,  addresses  and  occupations  of  the 
persons  above  referred  to.) 

(If  the  other  party  consents  to  the  appointment  add  the 
following) : — 

The  defendant  (or  plaintiff)  consents  to  the  appoint- 
ment of  any  of  the  persons  above  named  to  act  as  assessors 
in  this  action,  as  appears  by  his  consent  thereto  filed  here- 
with. 

Dated  this  day  of 

A.B. 
The  above-named  plaintiff,  (or  as  the  case  may  be). 

(6)  Where  separate  applications  are  filed  by  the  parties, 
no  objection  to  the  persons  proposed  shall  be  made  by  either 
party,  but  the  court  or  judge  may  appoint  from  the  persons 
named  in  each  application  one  or  more  assessor  or  assessors, 
provided  that  the  same  number  of  assessors  be  appointed  from 
the  names  given  in  such  applications  respectively. 
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Appndx.       [17.] l  In  [case]2  any  such  action  [is]2  brought  in  a 
[Division]3  Court   the  applications  for  the  appointment  of 

•  Sub-s.  i  of  asgesgorS)  together  with  any  objections  made  to  the  persons 
"'     '     ,      proposed,  shall  be  forwarded  by  the  [clerk] 4  of  the  court  to 

■  Omitted.      f,    K     ,    '  J  L  J 

the  ludee. 

"  County  J      & 

*  Registrar  [18.]  6  Where  application  for  the  appointment  of  assessors 
5  Sub-s.  s  of  is  granted,  the  court'  or  judge  shall  appoint  such  of  the 
s-  n-  persons  proposed  for  assessors  as  by  the  court  or  judge  may 

be  deemed  fit,  subject  to  the  provisions  contained  in  this 
Act. 

f  [19-] 6  In7  such  action  where  an  application  for  the 
appointment  of  assessors  has  been  filed,  the  court  or  judge 
may,  at  any  time  prior  to  the  trial  thereof,  nominate  one  or 
more  additional  persons  to  act  as  assessors  in  the  action. 
Where  no  application  for  assessors  had  been  made,  the  court 
or  judge  may  appoint 7  one  or  more  persons  to  act  as  assessor 
or  assessors  in  the  action  before  or  on  the  trial  of  the  action. 


Sub-i 
.  it. 


8  Sub-s.  10 

of  8.  17. 

•  sball 


[20.]  8  If  at  the  time  and  place  appointed  for  the  trial  all 
or  any  of  the  assessors  appointed  [do]  9  not  attend,  the  court 
or  judge  may  either  proceed  to  try  the  action  with  the  assist- 
ance of  such  of  the  assessors,  if  any,  as  [do]  °  attend,  or  may 
adjourn  the  trial  generally,  or  upon  any  terms  which  the 
court  or  judge  may  think  fit,  or  may  appoint  any  person 
who  may  be  available  and  who  is  willing  to  act,  and  who  is 
not  objected  to,  or  who,  if  objected  to  is  objected  to  on  some 
insufficient  ground,  or  the  court  or  judge  may  try  the  action 
without  assessors. 

[21.] 10  Every  person  requiring  the  court  or  judge  to  be 
assisted  by  assessors  shall  at  the  time  of  filing  his  applica- 
tion deposit  therewith  the  sum  of  [$4  for  every]  u  assessor 
proposed,  and  such  payments  shall  be  considered  as  costs  in 
the  action,  unless  otherwise  ordered  by  the  court  or  judge  : 
Provided,  that  where  a  person  proposed  as  an  assessor  shall 
have  in  writing  agreed  and  consented  that  he  will  not  require 
his  remuneration  to  be  so  deposited,  no  deposit  in  respect  of 
such  person  shall  be  required. 

[22.] 12  Where  an  action  [is] 13  tried  by  the  court  or  judge 
with  the  assistance  of1*  assessors  in  addition  to  or  indepen- 
dently of  any  assessors  proposed  by  the  parties,  the  remunera- 
tion of  such  assessors  shall  be  borne  by  the  parties,  or  either 
of  them  as  the  [judge  or  court] 15  shall  direct. 

[23.]  I8  If  after  an  assessor  has  been  appointed  the  action 
shall  not  be  tried,  the  court  or  judge  sball  have  power  to 
make  an  allowance  to  him  in  respect  of  any  expense  or 
trouble  which  he  may  have  incurred  by  reason  of  his 
appointment,  and  direct  the  payment  to  be  made  out  of  any 
sum  deposited  for  his  remuneration. 

"Sub-s.  u       [24.] 1V  The  assessors  shall  sit  with  and  assist  the  court 
ofs.  IV.         or  judge  when  required   with   their   opinion   and  special 


'"  Sub-s.  11 
of  s.  It. 


dollars  for 
each 


"  Sub-s. 
of  s.  It. 

13  shall  b 

"  any 

18  court  c 
judge 

"  Sub-s. 
of  e.  It. 
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knowledge  for  the  purpose  of  ascertaining  the  amount  of  Appndx. 

compensation,  if  any,  which  the  plaintiff  shall  be  entitled      

to  recover. 

[25.]  1 — (1)  Where  several  actions  shall  be  brought  under  '  is. 
this  Act  against  a  defendant  in  the  same  court  in  respect  of 
the  same  negligence,  act  or  omission,  the  defendant  shall  be 
at  liberty  to  apply  to  the  judge  that  the  said  actions  shall 
be  consolidated. 

(2)  Applications  for  consolidation  of  actions  shall  be 
made  upon  notice  to  the  plaintiffs  affected  by  such  con- 
solidation. 

[26. — (l)]2  In  case  several  actions  shall  be  brought  under  *  Sub-s.  3 
this  Act  against  a  defendant  in  the  same  court  in  respect  of  °  "' ls' 
the  same  negligence,  act  or  omission,  the  defendant  may,  on 
filing  an  undertaking  to  be  bound  so  far  as  his  liability  for 
such  negligence,  act  or  omission  is  concerned  by  the  decision 
in  such  one  of  the  said  actions  as  may  be  selected  by  the 
court  or  judge,  apply  to  the  court  or  judge  for  an  order  to 
stay  the  proceedings  in  the  actions  other  than  in  the  one 
so  selected,  until  judgment  is  given  in  such  selected  action. 

[(2)]  3  Applications  for  stay  of  proceedings  shall  be  made  3  Sub-s.  4 
upon  notice  to  the  plaintiffs  affected  by  stay  of  proceedings  otB- 18- 
or  ex  parte. 

[27.]  4  Upon  the  hearing  of  [an]  6  application  for  con-  "  Sub-s.  5  of 
solidation  of  actions  or  for  stay  of  proceedings,  the  court  or  °' 18, 
judge  shall  have  power  to  impose  such  terms  and  conditions  '  any 
and  make  such  order  in  the  matter  as  may  be  just. 

[28.] 6  If  [an] 7  order  shall  be  made  by  a  court  or  judge  "  Sub-s.  6  of 
upon  an  ex  parte  application  to  stay  proceedings,  it  shall  be  B' 18- 
competent  to  the  plaintiffs  affected  by  [the] 8  order  to  apply  *  a°y 
to  the  court  or  judge  (as  the  case  may  be)  upon  notice  or  *  8uch 
ex  parte,  to  vary  or  discharge  the  order  so  made,  and  upon 
such  last  mentioned  application  such  order  shall  be  made 
as  the  court  or  judge  shall  think  fit,  and  the  court  or  judge 
shall  have  power  to  dispose  of  the  costs  occasioned  by  such 
order  9  as  may  be  deemed  right.  °  or  mie™ 

[29.] 10  In  case  a  verdict  in  the  selected  action  shall  be  ,0  Sub-s.  1  of 
given  against  the  defendant,  the  plaintiffs   in  the  actions  "■ 18, 
stayed  shall  be  at  liberty  to  proceed  for  the  purpose  of 
ascertaining  and  recovering  their  damages  and  costs. 

[30.]  u  Where  two  or  more  persons  are  joined  as  plaintiffs  "  Sub-s.  9  of 
under  [section  25],12  and  the  negligence,  act   or  omission8,18' 
which  is  the  cause  of  action  shall  be  proved,  the  judgment  (iw'thSg1011 
shall   be  for  all  the   plaintiffs,  but  the  amount  of  com-  section 
pensation,  if  any,  that  each  plaintiff  is  entitled  to  shall  be 
separately  found  and  set  forth  in  the  judgment,  and  the 
amount  of  costs  awarded  in  the  action  shall  be  ordered  to 
be  paid  to  such  person,  and  in  such  manner  as  the  court 
or  judge  [thinks] 13  fit ;  should  the  defendant  fail  to  pay  the  "  may 
several  amounts  of  compensation  and  the  costs  awarded  in  * 
the  action,  execution  may  issue  as  in  an  ordinary  action, 
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1  which 
shall  have 
been 


Sub-s.  8  of 
.  18. 


Appndx.  and  should  the  proceeds  of  the  execution  be  insufficient, 

after  deducting  all  costs,  to  pay  the  whole  of  the  amounts 

awarded,  a  dividend  shall  be  paid  to  each  plaintiff,  calculated 
upon  the  proportion  of  the  amount 1  awarded  to  the  respective 
plaintiffs  to  the  total  amount  realized  after  the  deduction 
of  all  the  costs  of  the  action  as  aforesaid. 

[31.] 2  A  defendant  may  by  notice  to  the  opposite  party  to 
be  given  or  served  at  least  six  days  before  the  day  appointed 
for  the  trial  of  the  action,  admit  the  truth  of  any  statement 
of  his  liability  for  any  alleged  negligence,  act  or  omission  as 
set  forth  or  contained  in  the  plaintiff's  statement  or  particu- 
lars of  claim  in  the  action,  and  after  such  notice  given  the 
plaintiff  shall  not  be  allowed  any  expense  thereafter  incurred 
for  the  purpose  of  proving  the  matters  so  admitted. 

[32.  Where  the  time  for  doing  any  act,  taking  any  pro- 
ceeding, or  giving  any  notice  under  or  required  by  this  Act 
expires  on  a  holiday  such  act,  or  proceeding,  or  notice  shall, 
so  far  as  regards  the  time  of  doing,  taking  or  giving  the 
same,  be  held  to  be  duly  and  sufficiently  done,  taken  or 
given,  if  done,  taken  or  given,  on  the  day  next  following 
which  is  not  a  holiday.] 3 

[33.] 4  In  [an]  6  action  brought  in  any  court  to  recover 
compensation  under  this  Act,  the  forms  and  methods,  and 
the  rules  and  orders  in  force  in  [the]  6  court  shall,  subject  to 
and  save  as  otherwise  provided  by  the  terms  and  provisions 
of  this  Act,  apply  to  and  regulate  all  matters  of  pleading, 
practice  and  procedure  in  such  action,  and  notwithstanding 
anything  in  this  Act  contained,  the  forms  and  method,  and 
the  pleadings,  practice  and  procedure  in  any  such  action 
shall  conform  to  and  be  regulated  by  any  rules  or  orders  in 
that  behalf  hereafter  lawfully  and  duly  made  or  prescribed 
with  respect  to  actions  brought  in  any  such  court. 


3  Omitted. 
But  the 
Interpre- 
tation Act, 
B.  S.  B.  C, 
1897,  c.  1, 
6.  10,  SUb-S. 

20.  contains 
a  similar 
provision. 

*  19. 

•  any 
8  such 


(2)  Statutes  of  Ontario,  1899,  62  Vict.  (2). 

Chapter  18. 

An  Act  to  amend  the  Law  with  respect  to  Compensation  of  Workmen. 

Assented  to  1st  April,  1899. 

Her  Majesty  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario  enacts  as  follows : — 

1.  This  Act  may  be  cited  as  The   Workmen's  Compensation  for 
Injuries  Act,  1899. 

2.  In    this    Act    the  word    "claimant"   shall  include  the   word 
plaintiff,     and   the  word    "respondent"    shall  include  the  word 

'defendant,'  and  in  The  Workmen's  Compensation  for  Injuries  Act 
the  word  "  plaintiff"  shall  include  the  word  "  claimant,"  and  the  word 
"defendant"  shall  include  the  word  "respondent,"  and  the  words 
'  suit,"  "action  "  or  "  proceeding  "  where  mentioned  in  The  Workmen's 
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Compensation  for  Injuries  Act  shall  include  the  word  "  arbitration," 
and  the  word  "  court "  or  "judge  "  shall  include  the  word  "  arbitrator." 

3.  Where  the  machinery  or  other  plant  or  works  of  or  in  a  factory, 
or  any  part  of  such  machinery,  plant  or  works  through  or  by  reason 
of  which  the  injury  complained  of  was  inflicted  or  occasioned  or  alleged 
to  have  been  inflicted  or  occasioned,  is  or  are,  by  The  Ontario  Factories 
Act  or  any  other  Act  of  the  Provincial  Legislature,  or  of  the  Parliament 
of  Canada,  required  to  be  covered,  guarded,  protected  or  suitably 
enclosed  in  whole  or  in  part ; 

(a)  Or  is  required  by  any  of  the  Acts  aforesaid  to  be  of  a  special 
or  particular  kind  or  quality  or  to  be  kept  in  a  particular  or 
specified  state  or  condition ; 
(6)  Or  where  dangerous  structures  or  places  or  openings  in  or  in 
connection  with  a  factory  are  required  by  law  to  be  kept 
securely  guarded  or  protected  or  suitably  enclosed  as  far  as 
practicable,  or  to  be  kept  in  some  particular  state  or  condition, 
or  that  facilities  for  so  keeping  them  or  any  of  them  shall 
be  provided ; 
(c)  Or  where  any  part  of  a  railway  or  railway  track  or  railway 
bridge  or  other  structure  is  required  to  be  of  a  certain  kind 
or  character  or  to  be  constructed  or  kept  by  the  company 
in  any  particular  or  specified  way  or  manner  as  provided 
or  contemplated  by  The  Railway  Accidents  Act  or  by  The 
Workmen's  Compensation  for  Injuries  Act  or  by  any  other 
Act  of  the  Provincial  Legislature,  or  of  the  Parliament  of 
Canada ; 
then  upon  any  trial  or  arbitration  under  The  Workmen's  Compensation 
for  Injuries  Act  or  this  Act  for  the  recovery  of  damages  for  injury  to 
a  workman  arising  out  of  the  neglect  or  alleged  neglect  on  the  part 
of  the  person  or  company  required  to  keep  the  said  machinery,  build- 
ings, structures,  dangerous  places,  and  railway  track  or  structures  in 
such  a  state,  condition  or  manner  or  of  the  kind,  character  or  quality 
as  aforesaid  and  as  is  provided  or  contemplated  by  the  said  Acts 
respectively,  and  it  is  or  becomes  material  to  the  issue  on  the  trial 
or  arbitration,  the  onus  of  proving  that  the  same  were  so  kept  or  in 
such  condition  or  that  facilities  were  provided  for  so  keeping  the  same 
as  the  case  may  be  or  as  the  Act  or  Acts  require,  shall  be  upon  the 
party  to  the  action  whose  duty  it  was  under  any  of  the  said  Acts  to  so 
keep  the  said  machinery,  works,  plant,  dangerous  places  or  any  part 
thereof,  or  railway  tracks  or  works  and  structures  or  any  part  thereof 
as  by  the  said  Acts  or  any  of  them  is  required  or  provided. 

4.  Notwithstanding  anything  in  The  Workmen's  Compensation  for 
Injuries  Act,  chapter  160  of  lie  Eevised  Statutes,  1897,  contained, 
except  where  the  claim  is  in  respect  of  an  injury  resulting  in  death,  all 
claims  for  damages  under  the  said  Act  may  be  disposed  of  by  arbitra- 
tion as  herein  provided. 

5.  Proceedings  under  this  Act  by  way  of  arbitration  shall  be  begun 
and  carried  on  in  the  county  where  the  accident  happened  or  the  injury 
was  occasioned. 

6.  If  the  suit  or  action  is  begun  in  the  County  Court,  all  applications 
may  be  made  to  the  Judge  of  the  County  Court  instead  of  a  Judge  of 
the  High  Court  in  Chambers,  and  the  Judge  of  the  County  Court  shall 
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have  the  same  power  and  authority  as  a  Judge  of  the  High  Court  in 
Chambers  in  respect  of  such  applications,  but  the  respondent  shall  not 
be  entitled,  where  notice  of  arbitration  is  given  and  the  amount  claimed 
is  within  the  jurisdiction  of  the  County  Court,  to  apply  for  an  order 
directing  that  the  proceedings  shall  be  by  suit  or  action. 

7. — (1)  In  case  a  workman  claiming  compensation  for  injuries 
under  The  Workmen's  Compensation  for  Injuries  Act,  and  this  Act 
desires  to  proceed  by  arbitration  under  this  Act,  he  Bhall  within  four 
months  from  the  date  upon  which  such  injuries  were  sustained  serve  a 
notice  (Form  1)  upon  the  person  or  persons  whom  he  claims  to  be 
liable,  stating  that  his  claim  will  be  submitted  to  arbitration  unless 
notice  of  objection  is  given  as  hereinafter  provided. 

(2)  If  an  employer  objects  to  an  arbitration  he  shall  within  ten  days 
after  the  service  upon  him  of  such  notice  serve  notice  (Form  2)  that  at 
a  time  therein  named,  which  shall  not  be  more  than  eight  days  from 
the  date  thereof,  he  will  apply  to  a  judge  of  the  High  Court  in 
Chambers  for  an  order  that  any  proceedings  in  respect  of  the  said 
injuries  shall  be  by  action  as  heretofore  and  not  by  arbitration.  The 
judge  on  hearing  such  application  may  in  his  direction  direct  that 
proceedings  are  to  be  carried  on  by  action  on  any  of  the  following 
grounds : — ■ 

(a)  If  he  finds  that  difficult  questions  of  law  not  already  judicially 
determined  are  likely  to  arise  during  the  proceedings,  or 

(6)  If  it  is  made  to  appear  that  complicated  questions  of  fact,  difficult 
of  determination,  are  likely  to  arise  on  the  arbitration,  and 
which  should  in  his  opinion  he  determined  in  an  action  and 
not  by  arbitration,  or 

(c)  If  the  county  judge  is  for  any  reason  or  cause  disqualified,  and 
there  is  no  junior  judge. 

(3)  The  judge  may  by  such  order  extend  the  time  for  commencing 
an  action  as  he  may  deem  proper.  Unless  notice  of  objection  as  afore- 
said is  given,  within  ten  days  after  the  service  on  him  of  a  notice  of 
arbitration  under  sub-section  1,  the  employer  shall  be  deemed  to 
consent  to  an  arbitration,  provided  that  where  it  is  shown  to  the 
satisfaction  of  the  judge  that  the  failure  to  give  notice  of  objection  is 
due  to  mistake,  inadvertence,  or  oversight,  or  that  there  are  other 
sufficient  grounds,  he  may  upon  such  terms  as  may  seem  just,  enlarge 
the  time  for  giving  such  notice  and  such  enlargement  may  be  ordered 
although  the  application  for  the  same  is  not  made  until  after  the 
expiration  of  the  time  appointed  as  aforesaid. 

8.  Where  proceedings  are  begun  by  action  instead  of  by  notice  of 
arbitration,  the  defendant  may  apply  to  a  Judge  in  Chambers  for  an 
order  directing  that  the  proceedings  shall  be  taken  and  carried  on  by 
arbitration  and  not  by  suit  or  action.  The  Judge  to  whom  application 
is  made,  if  he  is  of  opinion  that  the  cause  or  causes  of  action  can  be 
more  conveniently  disposed  of  by  arbitration  than  by  suit  or  action, 
and  that  the  same  should  be  disposed  of  by  arbitration  rather  than  by 
suit  or  action,  shall  so  order,  in  which  case  no  further  proceedings 
shall  be  had  in  the  suit  or  action,  but  proceedings  may  be  initiated 
and  carried  on  by  way  of  arbitration.  The  Judge  may  dispose  of  the 
costs  of  the  suit  or  action  up  to  the  date  of  the  order,  or  he  may  direct 
that  such  costs  shall  be  in  the  discretion  of  the  arbitrator. 
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9.  Either  the  issue  of  a  writ  or  notice  of  arbitration  under  this  Act 
shall  be  a  sufficient  commencement  of  the  action  and  a  sufficient  com- 
pliance with  section  9  of  The  Workmen's  Compensation  for  Injuries 
Act  whether  the  proceedings  are  afterwards  carried  on  by  arbitration 
or  by  suit  or  action. 

10.  Nothing  in  this  Act  contained  shall  dispense  with  the  notice 
of  injury  required  to  be  given  under  sections  9,  13  and  14  of  The 
Workmen's  Compensation  for  Injuries  Act. 

*  #  #  #  * 

25.  In  any  arbitration  under  this  Act  the  claimant  shall  not  be 
limited  to  the  amount  recoverable  in  a  county  court  action  but  may 
recover  the  same  amount  as  is  provided  in  case  of  actions  under  The 
Workmen's  Compensation  for  Injuries  Act. 

26.  Nothing  in  this  Act  contained  shall  oblige  a  claimant  to  pro- 
ceed by  way  of  arbitration,  but  any  claimant  may  bring  an  action 
if  he  deems  fit. 


(3)  Revised  Statutes  of  Ontario,  1897. 

Chapter  166. 

An  Act  respecting  Compensation  to  the  Families  of  Persons  killed  by 
Accident,  and  in  Duels. 

Her  Majesty  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 

1.  Where  the  words  following  occur  in  this  Act,  they  shall  be 
construed  in  the  manner  hereinafter  mentioned,  unless  a  contrary 
intention  appears  : 

1.  "  Parent "  shall  include  father,  mother,  grandfather,  grandmother, 
stepfather  and  stepmother ;  and 

2.  "  Child "  shall  include  son,  daughter,  grandson,  granddaughter, 
stepson  and  stepdaughter. 

2.  Where  the  death  of  a  person  has  been  caused  by  such  wrongful 
act,  neglect  or  default,  as  would  (if  death  had  not  ensued) !  have 
entitled  the  party  injured  to  maintain  an  action  and  recover  damages 
in  respect  thereof,  in  such  case  the  person  who  would  have  been  liable 
if  death  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and  although  the  death 
has  been  caused  under  such  circumstances  as  amount  in  law  to  felony. 

3.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  husband, 
parent  and  child  of  the  person  whose  death  has  been  so  caused,  and 
shall  be  brought  by  and  in  the  name  of  the  executor  or  administrator 
of  the  person  deceased,  and  in  every  such  action  the  judge  or  jury  may 
give  such  damages  as  he  or  they  think  proportioned  to  the  injury 
resulting  from  such  death  to  the  parties  respectively  for  whom  and  for 
whose  benefit  such  action  has  been  brought;  and  the  amount  so 
recovered,  after  deducting  the  costs  not  recovered  from  the  defendant, 
shall  be  divided  amongst  the  before  mentioned  parties  in  such  shares 
as  the  judge  or  jury  find  aud  direct. 
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4.  In  case  the  defendant  is  advised  to  pay  money  into  Court,  it  shall 
be  sufficient  if  he  pay  it  as  a  compensation  in  one  sum  to  all  persons 
entitled  under  this  Act  for  his  wrongful  act,  neglect  or  default,  with- 
out specifying  the  shares  into  which  it  is  to  be  divided  by  the  Judge  or 
jury ;  and  if  the  said  sum  be  not  accepted,  and  an  issue  is  taken  by  the 
plaintiff  as  to  its  sufficiency,  and  the  Judge  or  jury  shall  think  the 
same  sufficient,  the  defendant  shall  be  entitled  to  the  verdict  upon  that 
issue. 

5.  Where  the  death  of  a  person  has  been  caused  by  any  wound  or 
injury  received  in  a  duel,  which  wound  or  injury  has  been  inflicted  by 
the  use  of  any  description  of  fire-arms  or  other  deadly  weapon  whatso- 
ever, in  such  case  the  person  inflicting  such  wound  or  injury,  and  all 
persons  present  aiding  or  abetting  the  parties  in  such  duel  as  seconds 
or  assistants  therein,  may  be  proceeded  against  under  this  Act,  although 
no  action  for  damages  could  have  been  brought  by  the  person  whose 
death  was  so  caused  had  death  not  ensued  from  the  infliction  of  such 
wound  or  injury. 

6.  Not  more  than  one  action  shall  lie  for  and  in  respect  of  the  same 
subject  matter  of  complaint;  and  every  such  action  shall  be  com- 
menced within  twelve  months  after  the  death  of  the  deceased  person. 

7.  In  every  such  action  the  plaintiff  shall,  in  his  statement  of  claim, 
set  forth  or  deliver  therewith  full  particulars  of  the  persons  for  whom 
and  on  whose  behalf  such  action  is  brought. 

8.  If,  and  so  often  as  it  shall  happen  at  any  time  or  times  hereafter 
in  any  of  the  cases  intended  and  provided  for  by  this  Act,  that  there 
shall  be  no  executor  or  administrator  of  the  person  so  deceased,  or  that 
there  being  such  executor  or  administrator,  no  such  action  as  in  this 
Act  mentioned,  shall,  within  six  months  after  the  death  of  such 
deceased  person,  have  been  brought  by  and  in  the  name  of  his  or  her 
executor  or  administrator,  then  and  in  every  such  case,  such  action 
may  be  brought  by  and  in  the  name  or  names  of  all  or  any  of  the 
persons  (if  more  than  one)  for  whose  benefit  such  action  would  have 
been,  if  it  had  been  brought  by  and  in  the  name  of  such  executor  or 
administrator ;  and  every  action  so  to  be  brought,  shall  be  for  the 
benefit  of  the  same  person  or  persons,  and  shall  be  subject  to  the  same 
regulations  and  procedure,  as  nearly  as  may  be,  as  if  it  were  brought 
by  and  in  the  name  of  such  executor  or  administrator. 

0.  In  all  cases  where  the  compensation  is  not  apportioned  as  here- 
inbefore provided,  it  shall  be  referred  to  a  judge  to  apportion  the  same 
among  the  parties  entitled  and  to  provide  for  the  costs  thereof  as  he 
may  think  meet. 


(4)  Statutes  or  Ontaeio,  1903. 

3  Edw.  7,  c.  7. 
An  Act  to  amend  the  Statute  Law. 
***** 
4e.  In  all  cases  between  employer  and  employed  or  their  representa- 
tives where  liability  for  damages  arises  by  reason  of  any  violation  of 
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The  Ontario  Factories  Act,  the  liability  shall  be  subject  to  the 
limitations  contained  in  section  7  of  The  Workmen's  Compensation  for 
Injuries  Act. 


(1)  QUEBEC    CIVIL    CODE. 

1053.  Every  person  capable  of  discerning  right  from  wrong  is 
responsible  for  the  damage  caused  by  his  fault  to  another,  whether  by 
positive  act,  imprudence,  neglect  or  want  of  skill. 

1054.  He  is  responsible  not  only  for  the  damage  caused  by  his  own 
fault,  but  also  for  that  caused  by  the  fault  of  persons  under  his  control 
and  by  things  which  he  has  under  his  care. 

The  father,  or,  after  his  decease,  the  mother,  is  responsible  for  the 
damage  caused  by  their  minor  children ; 

Tutors  are  responsible  in  like  manner  for  their  pupils ; 

Curators  or  others  having  the  legal  custody  of  insane  persons,  for  the 
damage  done  by  the  latter ; 

Schoolmasters  and  artisans,  for  the  damage  caused  by  their  pupils 
or  apprentices  while  under  their  care. 

The  responsibility  attaches  in  the  above  cases  only  when  the  person 
subject  to  it  fails  to  establish  that  he  was  unable  to  prevent  the  act 
which  has  caused  the  damage. 

Masters  and  employers  are  responsible  for  the  damage  caused  by 
their  servants  and  workmen  in  the  performance  of  the  work  for  which 
they  are  employed. 

1055.  The  owner  of  an  animal  is  responsible  for  the  damage  caused 
by  it,  whether  it  be  under  his  own  care  or  under  that  of  his  servants, 
or  have  strayed  or  escaped  from  it. 

He  who  is  using  the  animal  is  equally  responsible  while  it  is  in  his 
service. 

The  owner  of  a  building  is  responsible  for  the  damage  caused  by  its 
ruin,  where  it  has  happened  from  want  of  repairs  or  from  an  original 
defect  in  its  construction. 

1056.  In  all  cases  where  the  person  injured  by  the  commission  of  an 
offence  or  a  quasi-offence  dies  in  consequence,  without  having  obtained 
indemnity  or  satisfaction,  his  consort  and  his  ascendant  and  descen- 
dant relations  have  a  right,  but  only  within  a  year  after  his  death,  to 
recover  from  the  person  who  committed  the  offence  or  quasi-offence,  or 
his  representatives,  all  damages  occasioned  by  such  death. 

In  the  case  of  a  duel,  action  may  be  brought  in  like  manner  not  only 
against  the  immediate  author  of  the  death,  but  also  against  all  those 
who  took  part  in  the  duel,  whether  as  seconds  or  as  witnesses. 

In  all  cases  no  more  than  one  action  can  be  brought  in  behalf  of 
those  who  are  entitled  to  the  indemnity  and  the  judgment  determines 
the  proportion  of  such  indemnity  which  each  is  to  receive. 

These  actions  are  independent  and  do  not  prejudice  the  criminal 
proceedings  to  which  the  parties  may  be  subject. 
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STATUTES  OF  QUEBEC. 

(2)  Statutes  of  Quebec,  1909,  9  Edw.  7,  c.  66. 

An  Act  respecting  the  responsibility  for  accidents  suffered  by  workmen 
in  the  course  of  their  work,  and  the  compensation  for  Injuries 
resulting  therefrom.  [Assented  to  29th  May,  1909.] 

His  Majesty,  with  the  advice  and  consent  of  the  Legislative  Council 
and  of  the  Legislative  Assembly  of  Quebec,  enacts  as  follows  : 

Section  I. 
Compensation. 
1.  Accidents  happening  by  reason  of  or  in  the  course  of  their  work, 
to  workmen,  apprentices  and  employees  engaged  in  the  work  of 
building;  or  in  factories,  manufactories  or  workshops;  or  in  stone, 
wood  or  coal  yards ;  or  in  any  transportation  business  by  land  or  by 
water ;  or  in  loading  or  unloading ;  or  in  any  gas  or  electrical  business  ; 
or  in  any  business  having  for  its  object  the  building,  repairing,  or 
maintenance  of  railways  or  tramways,  water-works,  drains,  sewers, 
dams,  wharves,  elevators,  or  bridges;  or  in  mines,  or  quarries;  or  in 
any  industrial  enterprise,  in  which  explosives  are  manufactured  or 
prepared,  or  in  which  machinery  is  used,  moved  by  power  other  than 
that  of  men  or  of  animals,  shall  entitle  the  person  injured  or  his 
representatives  to  compensation  ascertained  in  accordance  with  the 
following  provisions. 

This  Act  shall  not  apply  to  agricultural  industries  nor  to  navigation 
by  means  of  sails. 

2.  In  cases  to  which  article  1  of  this  Act  applies,  the  person  injured 
is  entitled : 

a.  In  case  of  absolute  and  permanent  incapacity,  to  a  rent  equal  to 
fifty  per  cent,  of  his  yearly  wages,  reckoning  from  the  day  the  accident 
took  place,  or  from  that  upon  which  by  agreement  of  the  parties  or  by 
final  judgment  it  is  established  that  the  incapacity  has  shown  itself  to 
be  permanent ; 

b.  In  case  of  permanent  and  partial  incapacity,  to  a  rent  equal  to 
half  the  sum  by  which  his  wages  have  been  reduced  in  consequence  of 
the  accident ; 

c.  For  temporary  incapacity,  to  compensation  equal  to  one  half  the 
daily  wages  received  at  the  time  of  the  accident,  if  the  inability  to 
work  has  lasted  more  than  seven  days,  and  beginning  on  the  eighth 
day. 

The  capital  of  the  rents,  shall  not,  however,  in  any  case  except  in 
the  case  mentioned  in  article  5,  exceed  two  thousand  dollars. 

3.  When  the  accident  causes  death,  the  compensation  shall  consist 
of  a  sum  equal  to  four  times  the  average  yearly  wages  of  the  deceased 
at  the  time  of  the  accident,  and  shall  in  no  case,  except  in  the  case 
mentioned  in  article  5,  be  less  than  one  thousand  dollars  or  more  than 
two  thousand  dollars. 

There  shall  further  be  paid  a  sum  of  not  more  than  twenty-five 
dollars  for  medical  and  funeral  expenses,  unless  the  deceased  was  a 
member  of  an  association  bound  to  provide,  and  which  does  provide 
therefor.  e 

The  compensation  shall  be  payable  as  follows  : 
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a.  To  the  surviving  consort  not  divorced  nor  separated  from  bed 
and  board  at  the  time  of  the  death,  provided  the  accident  took  place 
after  the  marriage. 

6.  To  the  legitimate  children  or  illegitimate  children  acknowledged 
before  the  accident,  to  assist  them  to  provide  for  themselves  until  they 
reach  the  full  age  of  sixteen  years. 

c.  To  ascendants  of  whom  the  deceased  was  the  only  support  at 
the  time  of  the  accident. 

If  the  parties  do  not  agree  upon  the  apportionment  of  the  compen- 
sation, it  shall  be  apportioned  by  the  proper  court. 

Nevertheless  every  sum  paid  under  article  2  of  this  Act  in  respect 
of  the  same  accident  shall  be  deducted  from  the  total  compensation. 

4.  A  foreign  workman  or  his  representatives  shall  not  be  entitled  to 
the  compensation  provided  by  this  Act,  unless  at  the  time  of  the  acci- 
dent he  or  they  reside  in  Canada,  or  if  he  or  they  cease  to  reside  there 
while  the  rent  is  being  paid ;  but  if  he  or  they  cannot  take  advantage 
of  this  Act  the  common  law  remedy  shall  exist  in  his  or  their  favour. 

5.  Xo  compensation  shall  be  granted  if  the  accident  was  brought 
about  intentionally  by  the  person  injured. 

The  court  may  reduce  the  compensation  if  the  accident  was  due  to 
the  inexcusable  fault  of  the  workman,  or  increase  it  if  it  is  due  to  the 
inexcusable  fault  of  the  employer. 

6.  If  the  yearly  wages  of  the  workman  exceed  six  hundred  dollars, 
no  more  than  tbis  sum  shall  be  taken  into  account.  The  surplus  up 
to  one  thousand  dollars  shall  give  a  right  only  to  one-fourth  of  the 
compensation  aforesaid.  This  Act  does  not  apply  in  cases  where  the 
yearly  wages  exceed  one  thousand  dollars. 

7.  Apprentices  are  assimilated  to  the  workmen  in  the  business  who 
are  paid  the  lowest  wages. 

8.  The  wages  upon  which  the  rent  is  based,  shall  be,  in  the  case  of 
a  workman  engaged  in  the  business  during  the  twelve  months  next 
before  the  accident,  the  actual  remuneration  allowed  him  during  such 
time,  whether  in  money  or  in  kind. 

In  the  case  of  workmen  employed  less  than  twelve  months  before 
the  accident,  such  wages  shall  be  the  actual  remuneration  which  they 
have  received  since  they  were  employed  in  the  business,  plus  the 
average  remuneration  received  by  workmen  of  the  same  class  during 
the  time  necessary  to  complete  the  twelve  months. 

If  the  work  is  not  continuous  the  year's  wages  shall  be  calculated 
both  according  to  the  remuneration  received  while  the  work  went  on, 
and  according  to  the  workman's  earnings  during  the  rest  of  the  year. 

9.  As  soon  as  the  permanent  incapacity  to  work  is  ascertained,  or, 
in  case  of  death  of  the  person  injured,  within  one  month  from  the 
date  of  the  agreement  between  the  employer  and  the  parties  interested, 
or,  if  there  be  no  agreement,  within  one  month  from  the  date  of  the 
final  judgment  condemning  him  to  pay  the  same,  the  employer  shall 
pay  the  amount  of  the  compensation  to  the  person  injured  or  his 
representatives,  or,  as  the  case  may  be,  and,  at  the  option  of  the  person 
injured  or  of  his  representatives,  shall  pay  the  capital  of  the  rent  to 
an  insurance  company  designated  for  that  purpose  by  order  in  council. 

10   The  rents  payable  under  this  Act,  shall  be  paid  quarterly. 

E.L.  3  R 
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The  compensation  in  case  of  temporary  incapacity  is  payable  at  the 
same  time  as  the  wages  of  the  other  employees,  and  at  intervals  in1  no 
case  to  exceed  sixteen  days. 

11.  The  Lieutenant-Governor  in  Council  may  prescribe  the  con- 
ditions upon  which  the  insurance  companies  applying  by  petition  to 
be  authorized  to  pay  the  said  rents  in  virtue  of  this  Act,  shall  be 
authorized  so  to  do ;  but  no  company  that  has  not  made  a  deposit 
with  the  Government  of  Canada  or  of  this  Province,  in  conformity 
with  the  laws  of  Canada  or  of  this  Province,  of  an  amount  deemed 
sufficient  to  ensure  the  performance  of  its  obligations,  shall  be  so 
authorized. 

(  12.  All  compensation  to  which  this  Act  applies,  shall  be  unalienable 
and  exempt  from  seizure,  but  the  employer  may  deduct  from  the 
amount  of  the  indemnity  any  sum  due  to  him  by  the  workman. 

13.  The  compensation  prescribed  by  the  preceding  articles  shall 
be  entirely  at  the  charge  of  the  employer,  and  the  employer  shall  not, 
for  this  purpose,  deduct  any  part  of  the  employee's  wages,  even  with 
the  consent  of  the  latter. 

Section  II. 
Liability  for  Accidents. 

14.  The  person  injured  or  his  representatives,  shall  continue  to 
have,  in  addition  to  the  recourse  given  by  this  Act,  the  right  to  claim 
compensation  under  the  common  law  from  the  persons  responsible  for 
the  accident  other- than  the  employer,  his  servants  or  agents. 

The  compensation  so  awarded  to  them  shall,  to  the  extent  thereof, 
discharge  the  employer  from  his  liability ;  and  the  action  against  third 
persons  responsible  for  the  accident,  may  be  taken  by  the  employer  at 
his  own  risk,  in  place  of  the  person  injured  or  his  representatives,  if 
he  or  they  refuse  to  take  such  action  after  having  been  put  in  default 
so  to  do. 

15.  The  employer  shall  be  liable  to  the  person  injured  or  to  his 
representatives  mentioned  in  article  3  of  this  Act,  for  injuries  resulting 
from  accidents  caused  by  or  in  the  course  of  the  work  of  such  person 
in  the  cases  to  which  this  Act  applies,  only  for  the  compensation  pre- 
scribed by  this  Act. 

16.  All  moneys  paid  by  any  insurance  company  or  mutual  benefit 
society,  shall  be  applied,  to  the  extent  thereof,  on  account  of  the 
sums  and  rents  payable  in  virtue  of  this  Act,  if  the  employer  proves 
that  he  has  assumed  the  assessments  or  premiums  demanded,  therefor. 
But  the  employer's  liability  shall  continue  if  the  company  or  society 
neglects  to  pay  or  becomes  unable  to  pay  the  compensation  for  which 
it  is  liable. 

17.  Workmen  who  usually  work  alone  shall  not.be  subject  to  this 
Act  from  the  fact  of  their  casually  working  with  one  or  more  other 
workmen. 

18.  The  person  injured  shall  be  bound,  if  the  employer  requires  him 
so  to  do,  in  writing,  to  submit  to  an  examination  by  a  practising 
physician  chosen  and  paid  by  the  employer,  and  if  he  refuses  to 
submit  to  such  examination  or  opposes  the  same  in  any  way,  his  right 
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to  compensation  as  well  as  any  remedy  to  enforce  the  same  shall  be 
suspended  until  the  examination  takes  place.  The  person  injured, 
shall,  in  such  case,  always  be  entitled  to  demand  that  the  examination 
shall  take  place  in  the  presence  of  a  physician  chosen  by  him. 

19.  Every  agreement  contrary  to  the  provisions  of  this  Act  shall  be 
absolutely  null. 

Section  III. 
Securityt 

20.  The  claim  of  the  person  injured  or  of  his  representatives,  for 
medical  and  funeral  expenses,  as  well  as  for  compensation  allowed  for 
temporary  incapacity  to  work,  shall  be  secured  by  privilege  on  the 
moveable  and  immoveable  property  of  the  employer,  ranking  con- 
currently with  the  claim  mentioned  in  paragraph  9  of  article  1994  of 
the  Civil  Code. 

Payment  of  compensation  for  permanent  incapacity  to  work,  or  in 
respect  of  an  accident  followed  by  death,  shall  so  long  as  the  com- 
pensation has  not  been  paid,  or  so  long  as  the  sum  necessary  to  procure 
the  required  rent  has  not  been  paid  to  an  insurance  company  or  other- 
wise paid  in  virtue  of  this  Act,  be  secured  by  a  privilege  upon  moveable 
property  of  the  same  nature  and  rent,  and  by  a  privilege  upon  im- 
moveable property  ranking  after  other  privileges,  and  after  hypothecs. 

,  Section  IV. 
Procedure. 

21.  The  Superior  Court  and  the  Circuit  Court  shall  have  Jurisdiction 
of  every  action  or  contestation  in  virtue  of  this  Act,  in  accordance  with 
the  jurisdiction  given  to  them  respectively,  by  the  Code  of  Civil 
Procedure. 

22.  Eeview  and  appeal  of  or  from  judgments  susceptible  thereof, 
shall  be  taken  within  fifteen  days  from  the  rendering  of  such  judg- 
ments, and  if  not  so  taken  the  right  thereto  shall  lapse.  Such  appeals 
shall  have  precedence. 

23.  The  court  or  judge  may,  upon  petition,  at  any  stage  of  the  case, 
whether  before  judgment  or  while  an  appeal  is  pending,  grant  a  pro- 
visional daily  allowance  to  the  person  injured  or  to  his  representatives. 

24.  There  shall  [be]  no  trial  by  jury  in  an  action  taken  in  virtue  of 
this  Act,  but  the  proceedings  shall  be  summary,  and  shall  be  subject  to 
the  provisions  of  the  Code  of  Civil  Procedure  respecting  such  matters. 

25.  The  action  to  recover  any  compensation  to  which  this  Act 
applies  shall,  as  against  all  persons,  be  subject  to  a  prescription  of  one 
year. 

26.  A  demand  to  revise  the  amount  of  the  compensation,  based  on 
the  alleged  aggravation  or  diminution  of  the  disability  of  the  person 
injured,  may  be  taken  during  the  four  years  next  after  the  date  of  the 
agreement  of  the  parties  as  to  such  compensation,  or  next  after  that 
of  the  final  judgment.  Such  demand  shall  be  in  the  form  of  an  action 
at  law. 
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27.  Before  having  recourse  to  the  provisions  of  this  Act,  the  work- 
man must  he  authorized  thereto  by  a  judge  of  the  Superior  Court 
upon  petition  served  upon  the  employer.  The  judge  shall  grant  such 
petition  without  the  hearing  of  evidence  or  the  taking  of  affidavits, 
but  may  before  granting  the  same  use  such  means  as  he  may  think 
useful  to  bring  about  an  understanding  between  the  parties.  If  they 
agree,  he  may  render  judgment  in  accordance  with  such  agreement, 
upon  the  petition,  and  such  judgment  shall  have  the  same  effect  as  a 
final  judgment  of  a  competent  court. 

28.  This  Act  shall  come  into,  force  on  the  first  day  of  January,  1910, 
and  shall  not  apply  to  pending  cases  nor  to  accidents  which  happened 
before  it  came  into  force. 


SASKATCHEWAN  STATUTES. 

(1)  Ordinance  respecting  Compensation  to  the  Families  of 
Persons  killed  by  Accidents.  See  Con.  Ord.,  N.  W.  T.,  1898,  c.  48 
(supra,  p.  953). 


(2)  Workman's  Compensation  Ordinance.     See  N.  W.  T.  Ord., 
c.  13  of  1900  (supra,  p.  953). 
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The  black  figures  refer  to  Part  II.,  on  the  Workmen's 
Compensation  Act,  1906. 


A 

ABATEMENT  OF  ACTION, 
by  death  of  plaintiff,  161 
defendant,  162 

ACCIDENT, 

Under  Workmen's  Compensation  Act,  1906 — 
injury  as  subject  of  claim  must  arise  from,  308 
definition  of,  308 

occurring  outside  the  United  Kingdom,  305 
what  is  personal  injury  by  accident,  309 

review  of  decided  cases,  309 — 315 

Collins,  L.J.,  and  Halsbury,  Lord,  on  what  consti- 
tutes an  accident,  310 

Mathew,  L.J.,  on  same  question,  314 
whether  question  of  fact  or  of  law,  315 

Brampton,  Lord,  on  mixed  questions  of  fact  and  law, 

315 

Macnaghten,  Lord,  on  mixed  question  of  fact  and 

law.  3IS.  317 
"  fortuitous  "  element  in  an  accident,  317,  318 
propositions  established   as  to  meaning   of   "accident,'' 

3i8 
cases,  as  to  meaning  of,  under  Act  of  1906,  321 
Lindley,  Lord,  on  what  is  "  accident "  within  Workmen's 

Compensation  Act,  1897. ..317 
Robertson,  Lord,  on  meaning  of  "  accident,"  317 
when  death  results  from,  322 
whether  shock  or  fright  an  accident,  323 
Scottish  decision  as  to  meaning  of  "  accident,"  324 
Irish  decisions  as  to,  325 
Canadian  notes — 
'  decision  on,  309 

causing  mental  shock,  324 
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ACT  OF  GOD, 

injury  occasioned  by,  53 

ACT  OF   SEDERUNT.    See  Coubt  or  Session,  Scotland. 

ACTIO  PERSONALIS  MOBITUB  CUM  PERSONA, 
as  rule  of  law,  13 

altered  by  Lord  Campbell's  Act,  14,  36 
under  the  Employers'  Liability  Act,  162 

Workmen's  Compensation  Act,  1906. ..413 

ACTION, 

I.  Under  Employees'  Liability  Act — 
procedure  in,  158 — 179 
parties  to — 

infant,  where  plaintiff,  158 
employee,  159 

married  woman,  160,  161 

partners,  161 

corporations,  161 

plaintiff,  death  of,  161 

defendant,  death  of,  162 
commencement  of — 

England,  163, 164, 168 

Scotland,  163 

Ireland,  163 
removal  of — 

Scotland,  163,  201,  202- 

by  certiorari,  196 

form  of  writ  to  obtain,  685 

application  for,  197 

general  grounds  for,  198 

costs  in,  201 
consolidation  of,  167 

where  defendant  may  apply  for  test  action,  167 
general  procedure  in — 

as  to  interrogatories,  170 

discovery  of  documents,  170 
trial  of, 

with  jury,  172 

assessors,  173 
maintenance  of,  by  third  party,  177 
new  trial  of — 

application,  usual  grounds  for,  202 

when  made,  206 

appeal  from  judge's  decision,  207 

form  of  application  for,  687 
general  defences  open  to  employer,  45 

whether  plaintiff  entitled  to  sue  if  a  stranger,  45 
plaintiff  a  workman  within  the  Act,  64 
person  sued  the  true  employer,  74 
special  defences,  170,  171 

Statute  of  Limitations,  171 

no  notice  of  injury,  171 

form  of  special  defence  and  counterclaim,  686 
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ACTION— continued. 

I.  Under  Employees'  Liability  Act — continued. 

Canadian  notes  on — 

appeals,  208,  209 

assessors  to  ascertain  amount  of  compensation  in,  173, 

174 

commencement  of,  94 

compromise  of,  89 

consolidation  of,  167 

general  procedure  in,  170 

new  trial  of,  203,  204,  205,  206 

payments  into  Court,  172 

removal  of,  196 

special  defences  in,  171 
Forms.    See  under  Employers'  Liability  Act. 

II.  Under  Lord  Campbell's  Act.      See  Campbell's  Act, 

Lord. 

"ADAPTED  FOR  SALE,"  282 

ADYOCATES, 

who  may  appear  at  arbitrations  under  "Workmen's  Compensa- 
tion Act,  1906...  603 
solicitor  only  may  recover  costs,  604 
allowances  to  workman  or  member  of  family,  604 

AFRICAN  BOXWOOD, 
poisoning  by,  327,  867 

AGREEMENT, 

as  to  redemption  of  weekly  payment,  614 
where  not  carried  out,  623 
how  "  charged  upon,"  623 

AGRICULTURE, 

employment  in,  in  Workmen's  Compensation  Act,  1900... 270 

ALBERTA, 

statutes  of,  916 — 929 

ALKALI  ACT,  1906, 

sanction  of  rules  under,  150 

ALTERNATIVE  REMEDIES.    See  Election  op  Remedies. 

"ANCILLARY," 

in  Act  of  1897... 430 

AMIDO-DERIVATI VE  S, 
poisoning  by,  867 

ANKYLOSTOMIASIS  (MINER'S  ANEMIA),  326 

ANNUAL  RETURNS,  654 
regulations  as  to,  906 — 911 

ANNUITIES, 

terms  of  purchase  of,  through  Post  Office  Savings  Bank,  876 
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ANSWER, 

by  respondents  in  arbitration,  593 
Forms  of,  W.  C.  R.,  794— 796 
Rule  as  to,  W.  C.  R.,  730,  731 
time  for  filing,  594 

ANTHRAX,  326 

APPEALS 

Employees'  Liability  Act —  '.an 

from  county  court  judge's  decision  as  to  new  trial,  207 
judge's  notes  on,  209,  210 

copy  of,  may  be  obtained  before  giving  notice  of  appeal, 

4I4 
Brett,  L.J.,  on  request  to  judge,  201  n. 
only  on  point  of  law,  209 
time  for,  214 
notice  of  motion,  213 
form  of  notice  of,  687 
procedure  on,  213 
security  for  costs  on,  215 
stay  of  execution  on,  214 
to  Divisional  Court,  213 

Court  of  Appeal,  by  leave,  216 

where  damages  claimed  exceed  £20... 212 
House  of  Lords,  216 

not  against  costs,  216 
appeal  in  forma  pauperis,  216 
where  plaintiff  has  proceeded  under  Workmen's  Compen- 
sation Act,  213 
Workmen's  Compensation  Act,  1906 — 
available  under  Act,  266 

from  committee  or  arbitrator  to  county  court  judge,  655 
must  be  in  form  of  special  case,  656 
on  question  of  law,  or  of  mixed  law  and  fact  only,  656 
judge  cannot  interfere  with  findings  of  fact,  657 
procedure,  656 
from  county  court  judge  to  Court  of  Appeal,  657 

where  he  gives  decision  or  makes  order  under  Act, 

657,  658 

appeal  to  Court  of  Appeal  only,  658 

on  question  of  law,  or  of  mixed  law  and  fact  only, 

658 
procedure,  660 

after  appeal  heard,  663 
security  for  costs,  661 
when  to  be  given,  662 
Irish  decision  on,  663 
Rules  of  Supreme  Court,  879,  880 
from  Court  of  Appeal  to  House  of  Lords,  664 
security  for  costs  required,  665 
appeal  in  forma  pauperis,  665 

Brampton,  Lord,  on  mixed  question  of  fact  and  law,  315 
Macnaghten,  Lord,  on  mixed  question  of  fact  and  law, 

315 
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APPEALS— continued. 

Wobicmen's  Compensation  Act,  1906— continued. 

where    workman    has    taken    action    under    Employers' 
Liability  Act,  210  '     " 

or  at  common  law,  207 
Utiles  71,  72... 768 
Canadian  notes  on,  208,  209 

APPEARANCE 

of  parties  in  arbitration,  603 
solicitor  only  may  recover  costs,  604 
expenses  and  allowances,  604 
Rule  as  to,  W.  C.  R.,  740,  741 

APPLIANCES.    See  Plant. 

APPLICANT, 

the  party  applying  for  arbitration,  586 

APPLICATION 

by  way  of  appeal,  208 
for  certiorari,  196,  197 
for  interrogatories,  170 
new  trial,  202 
removal  of  action,  196 

in  Scotland,  201 
arbitration,  565 
to  review  compensation,  629 
redeem  compensation,  641 
record  memorandum,  619 
rectify  register,  619 
Forms  of,  1 — 11. ..776 — 793 
19...798,  799 
25. ..804 
31.. .807,  808 
34.. .810 
42. ..818 
45.. .819 
48.. .820,  821 
54— 56... 828— 830 

APPRENTICES  IN  SEA  SEEVICE  AND  SEA-FISHING 
SERVICE,  294,  300 

APPRENTICESHIP 

in  Workmen's  Compensation  Act,  1906. ..271,  272 

ARBITRATION, 

all  questions  under  Workmen's  Compensation  Act,  1906  (fail- 
ing agreement),  to  be  settled  by,  266,  565 
no  action  at  law  may  be  brought,  565 
Arbitration  Act,  1889,  not  to  apply,  655 
to  be  subject  to  Workmen's  Compensation  Act  and  Rules,  568, 

58S 

where  County  Court  Rules  to  apply,  585 
dispute  necessary  to  give  arbitrator  jurisdiction,  566 
Scottish  decision,  566 
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ARBITRATION— continued. 

what  matters  may  be  referred  to,  568 

request  for,  by  whom  to  be  made,  569 

where  to  be  held,  391 

judge  to  take  note  of  question  of  law,  Rule  34... 604,  605 

tribunals  of,  Schedule  II.  (1)  (2)  (3),  571—584 

(1)  Committee,  572 

jurisdiction  of,  may  be  refused,  573 

arbitration  by  Committee  inconvenient,  573 

limited  powers  of  committee,  573 

powers  may  be  enlarged  by  Secretary  of  State,  574 

(2)  Arbitrator  agreed  upon  by  parties,  575 
his  limited  powers,  575 

query  whether  his  authority  may  be  withdrawn,  575 
not  bound  by  the  Rules,  575 
may  submit  question  of  law  to  judge,  576 
suggestions  to,  577 

(3)  County  Court  Judge,  578 
powers  of,  578 

in  what  district  proceedings  to  be  taken,  579 
judicial  decision  as  to  "  district,"  579 
arbitration  regulated  by  Rules,  580 

(4)  Arbitrator  appointed  by  county  court  judge,  581 
powers  of,  581 

where  to  hold  arbitration,  582 

may  submit  question  of  law  to  judge,  582 

(5)  Special  arbitration  tribunals,  582 

(a)  where  workman  brings  abortive  action,  582 

(b)  upon  appointment  of  new  arbitrator,  583 

(c)  medical  referee,  584 
procedure  in — 

applicant,  who  is,  586 

respondents,  588 

answer  by  respondents,  593 

copies  of,  must  be  filed,  594 

service  on,  593 
medical  referee,  report  by,  601 

as  assessor,  601 

where  to  be  held,  591 
notice  of  time  and  place,  592 
parties,  586 

applicant,  586 

respondents,  588 

third  party,  597,  598,  599 
where  one  respondent  a  third  party,  597 

Crown  a  party,  611 
parties  may  appear  in  person,  603 
request  for,  589 

when  to  be  made,  589 

particulars  appended  to,  590 

employer  may  file,  590 

particulars  appended  to,  590 

service  of,  on  respondents,  593 
right  of  advocacy  at,  603 
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ARBITRATION— continued. 
procedure  in — continued. 

service  out  of  jurisdiction,  593 
transfer  of  proceedings,  605 
stay  of  proceedings,  604 

where  offer  of  compensation  accepted,  595,  596 
refused,  597 
indemnity  claimed,  597 
respondent  does  not  appear,  592 
payment  into  court,  595 
request  for  costs,  596 
special  procedure  in  cases  of  industrial  disease,  331 — 336 

applying  to  seamen,  606 
detention  of  ships,  607 — 610 
by  employer,  609 
Rules  2 — 33. ..725 — 741 
Forms  1 — 23.. .776— 801 
Canadian  notes  on— 
tribunals  of,  571 
questions  of  law  may  be  submitted  to  judge,  576 

ARBITRATOR, 

duties  of,  where  layman,  570,  571 

suggestions  to,  577 
appointment  of — 

Rules  29. ..738  ;  40.. .747,  748 
Forms  34,  35. ..810 

And  see  Arbitration". 

ARISING    OUT   OP  AND  IN    COURSE    OF    EMPLOY- 
MENT, 
accident  must  be  one,  308 
meaning  of  words,  339 
onus  of  proof  rests  on  applicant,  340 
cases  where  applicant  failed  to  discharge,  341 
cases  as  decided  on  under  Act  of  1897... 343 — 353 

under  Act  of  1906... 353— 357 
where  occupation  incidental  to  employment,  344,  353 
in  emergency,  347 

when  employment  begins  and  ends,  357 — 362 
where  injury  caused  by  tortious  act  of  another,  362 
Scottish  decisions,  364 — 368 

on  emergency,  368 

on  onus  of  proof,  369 
principles  deducible  from  cases,  373 
locality  of  employment  under  Act  of  1897. ..374 

under  Act  of  1906... 376 
coming  to  and  going  from  work,  377 
intervals  of  leisure,  378 

Halsbtjry,  Lord,  on  the  beginning  of  actual  employment,  361 
Collins,  M.R.,  on  division  of  employment  by  the  employer,  352 

on  risks  incidental  to  the  employment,  363 
Macnaghten,  Lord,  on  onus  of  proof;  340 
Canadian  notes  on,  338 
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ARTIFICER,  69 

ARSENIC, 

poisoning  by,  326,  867 

ASSESSORS, 

action  with,  173 

Canadian  notes  on,  173, 174 

Rules  as  to,  174 

Form  of  application  for,  686 

ASSIGNMENT  OF    CLAIM 
for  personal  injury,  90 

AUTHORITY  OF   SERVANT, 

scope  of,  47 — 52 
Canadian  notes  on,  47 — 51 

AVERAGE  WEEKLY  EARNINGS, 

Workmen's  Compensation  Act,  1897 — 
what  are,  516 

where  no  average  obtainable,  518 
workman  for  less  than  two  weeks  held  not  within  the 

Act,  517 
decisions  of  House  of  Lords  in  Lyaon  v.  Knowles  and 

Stuart  v.  Nixon,  517,  519 
later  deoisions,  519 
Scottish  decisions  as  to,  523 
Halsbuhy,  Lord,  on  compensation  where  employment  less 

than  two  weeks,  518 
Collins,  M.R.,  on  the  same  question,  520 
Woekmen's  Compensation  Act,  1906— 
method  of  ascertaining,  523 
Schedule  1  (2),  523,  524 
points  to  be  considered,  525 — 529 
employment  by  the  same  employer,  525 
"  other  unavoidable  cause,"  527 
"  concurrent   contraots   of    servioe    with    two  or    more 

employers,''  527 
decisions  as  to,  529 — 537 
Scottish  decision,  533 
principles  to  be  applied  in  assessing,  530,  531 

See  also  Earnings. 

AWARDS, 

Under  Workmen's  Compensation  Act,  1906— 
how  prepared  and  settled,  605 
clerical  errors  may  be  corrected  in,  606 
once  given  cannot  be  reconsidered,  606 
against  third  party,  598 
against  contractor  without  consent,  600 
enforcement  of,  605,  624 
enforcement  through  another  court,  626 
when  cannot  be  impeaohed,6i2 
memorandum  of,  to  be  recorded,  612,  613 
proceedings  subsequent  to,  612 
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AWARDS — continued. 

Uxdek  Wobkjies's  Compensation"  Aci,   1906 — continued. 
application  to  enforce,  626 

stay  proceedings,  626 
improperly  obtained,  643 

power  of  County  Court  Jndge  to  set  aside,  643 
Rules  28... 738;  69,  70... 767,  768;  74.. ..769, 770 
Fobm  24... 801 — 803 
65.-834,  835 
66.. .836 

B 
BANKRUPTCY, 
of  employer,  414 

BARGES, 

when  held  to  be  ships,  297 

BEAT  HAND,  867 

BOARDS  OE  CONCILIATION,  573 

BOATS, 

and  other  vessels,  whether  persons  employed  thereon,  within 
Workmen's  Compensation  Act,  1906.. .298 

BRITISH  COLUMBIA, 
statutes  of,  930 — 939 

BUILDING  EXCEEDING  THIRTY  FEET  IN  HEIGHT, 
in  Workmen's  Compensation  Act,  1897. ..269 

BUILDINGS, 

whether   included  in  term  "works"  under  the   Employers' 
Liability  Act,  114 

BURIAL, 

compensation  for,  549 

BURSITIS  (MINERS'  BEAT  ELBOW),  328,  867 

BUSINESS, 

definition  of,  by  Jessel,  M.R.,  279 

BYELAWS, 

liability  of  employer  for  defects  in,  under  Employers'  Liability 

Act,  148 
where  byelaws  sanctioned,  149 
common  law,  his  liability  at,  how  affected,  149 
statutory  provisions  as  to,  149,  150 
breach  of,  whether  wilful  misconduct,  438,  439 
Canadian  notes  on  defective  byelaws,  148, 149, 150, 151 

C 

CAB  DRIVER  AND  CAB  PROPRIETOR, 
relation  between,  67  n. 
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CAMPBELL'S  ACT,  LORD, 

text    of,    and    of    amending    Act    (see    footnotes    thereon), 

672 — 674 
Fatal  Accidents  (Damages)  Act,  1908,  text  of,  675 
incorporated  into  tie  Employers'  Liability  Act,  181 
action  under,  180 — 195 
alteration  of  common  law  rule,  14,  36, 180 
amending  Act  as  to  parties  who  may  bring  action,  183 
does  not  apply  to  Scotland,  194 
form  of  particulars  of  demand  under,  682 — 684 
only  one  action  may  be  brought,  182 
pecuniary  loss  only  recoverable,  186 
established  principles  on,  187 
cases  upon,  188 
cases  showing  insufficient  loss,  190 

funeral  expenses  not  recoverable,  192 
insurance  moneys  to  be  taken  into  account,  193 
1    persons  entitled  under,  181 

right  to  sue  under,  may  be  lost,  193 
time  for  bringing  action,  182 

limited  further  if  against  public  authority,  182 
who  should  bring  action,  184 
child  en  ventre  sa  mere  may  recover,  194 
natural  parent  no  right  to  recover,  194 

nor  illegitimate  child,  194 
Pollock,  C.B.,  on  purpose  of  Act,  186 
Coleridge,  J.,  on  same  question,  187 
Similar  Provisions  in  Canada — 
as  to  action  under,  180, 181,  194 

when  to  be  brought,  182 
who  should  bring,  184 
particulars  to  be  given,  185 
aliens  and  non-resident  relatives,  185 
pecuniary  loss  recoverable,  186,  189,  191 
loss  of  wife's  household  services,  188 
insurance  money,  193 
death  of  invalid  accelerated  by  negligence,  190 

CANADIAN  NOTES, 

on  (1)  Employers'  Liability  at  Common  Law — 
defective  system,  5 

for  providing. defective  plant,  5 
definition  of  "  employer  "  in  Canadian  Acts,  14 
doctrine  of  common  employment,  15 — 24,  26 — 28,  30 
English  law  relating   to  property  and  civil  rights 

adopted,  3 
for  breach  of  duty,  2,  6 

statutory  duty,  7,  8 
liability  of  independent  contractor,  12 
for  carrying  on  work  upon  a  negligent  or  defective 
system,  5 
providing  defective  plant,  5 
position  of   person  voluntarily  assisting    in  work, 

31,  34 
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CANADIAN  NOTES— continued. 

(2)  Employers'  Liability  by  Statute,  38,  40 
on  (a)  Defences  available  under — 

injured  person  a  trespasser  or  mere  licensee, 

54—57 
injured  person  guilty  of  contributory  negli- 
gence, 63 
injury  unavoidable  or  not  caused  by  negligence, 

52,  53 
servant  acting  outside  scope  of  authority,  47— 51 
Volenti  nonfit  injuria,  64 
wilful  act  of  servant,  46 

(b)  Scope  and  general  effect  of — 

contract  of  service,  75,  76,  80 
contracting  out  of,  84,  86,  88 
employer,  who  is  an,  74 
notice  of  injury  under,  91 — 93,  96,  99, 101 
'•  workmen"  who  are  included  as,  66,  70,  73 
domestic  or  menial  servants,  65 

(c)  Employers'  liability  by,  for — 

defective    plant    and     machinery,    106 — 113, 

116—127 
injury  caused  by  fellow-servant,  131 

superintendent,  131,  132,  134, 
136 
defective  rules,  byelaws,  or  par- 
ticular instructions,  148 — • 
151 
person     having     control     of 
signals,  points,  etc.,  153 — 
155, 157 
"  orders  or  directions,"  139,  140,  143 
personal  negligence,  104 

(d)  Procedure,  158 

defendant,  death  of,  162 
particulars  of  demand,  164,  165 
partners,  how  sued,  161 
plaintiff,  death  of,  162 

(e)  Action — 

Appeals,  208,  209 

assessors  to  ascertain  amount  of  compensation 

in,  173,  174 
commencement  of,  94 
compromise  of,  89 
consolidation  of,  167 
general  procedure  in,  170 
new  trial  of,  203—206 
payment  into  court,  172 
removal  of,  196 
special  defences  in,  171 

(3)  Loud  Campbell's  Act,  Provisions  similar  to— 

action  under,  180,  181,  194 

death    of    invalid   accelerated    by    negligence,    no 
damages,  190 
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CANADIAN  NOTES  -continued.  , 

on  (3)  Lord  Campbell's  Act,  Provisions  similar  to— con- 
tinued. 
in  case  of  alien  and  non-resident  relatives,  185 
insurance  money,  193 
loss  of  wife's  household  services,  188 
particulars  to  be  given,  185 
pecuniary  loss  recoverable,  186,  189,  191 
when  action  must  be  brought,  182 
who  should  bring  action,  184 

(4)  Doctrines  of— 

(a)  Res  ipsa  loquitur,  217 — 225 

(6)  Volenti  non  fit  injuria,  227,  228,  230,  233,  234, 

236—239 
(c)  contributory  negligence,  239 — 244,  246—253 
statutory  negligence,  254 

(5)  Workmen's  Compensation  Acts  Analogous  Statutes, 

263,  427 

A.  Provisions  of,  relating  to — 

accident,  decision  on,  309 

causing  mental  shock,  324 
arbitration,  tribunals  of,  571 

question  of  law  may  be  submitted 
to  judge,  576 
"  arising  out  of  and  in  the  course  of  employ- 
ment," 338 
compensation,  scale  and  conditions  of,  501 

where  partial  incapacity  results, 

539 

protection  of,  551 
claim  for,  461 
contracting  out  of,  559 
dependants,  definition  of,  384 

living  abroad,  405 
disablement  for  one  week,  435 
election  of  remedies,  480 
locus  penitentise,  483 
employer,  definition  of,  413 

bankruptcy  of,  414 
employments  to  which  Acts  apply,  269 
malicious  act  of  a  fellow-servant,  363 
medical  examination,  471,  472 
notice  of  accident,  457 
serious  and  wilful  misconduct,  435 

resulting  in  death  or  serious  permanent 
disablement,  455 

B.  List  of  Statutes,  915 

Alberta — 

Families'  Compensation  Ordinance,  1898... 

916 
Workmen's      Compensation      Ordinance, 

1900. ..916 
Workmen's  Compensation  Act,  1908,  text 
of,  916—929 
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CANADIAN  NOTES— continued. 

on  (5)  Workmen's  Compensation  Acts  Analogous  Statutes 
— continued. 
B.  List  of  Statutes — continued. 
British  Columbia — 

Employers'  Liability  Act,  1897... 930 
Families  Compensation  Act,  1897,  text  of, 

93°.  931 

"Workmen's  Compensation  Act,  1902,  text 

of,  931—939 

Manitoba — 

Families  Compensation  Act,  1902,  text  of, 

939.  940 

Workmen's  Compensation  Act,  1902,  text 
of,  940—945 
New  Brunswick — 

Compensation  for  Relatives  Act,  1903,  text 

of,  94s,  946 
Workmen's  Compensation  Act,  1903,  text 
of,  946—952 
North- West  Territories — 

Families  Compensation  Ordinance,  text  of, 

953 

Workmen's  Compensation  Ordinance,  text 

of,  953,  954 

Nova  Scotia — 

Fatal  Injuries  Act,  text  of,  954,  955 
Employers'  Liability  Act,  text  of,  955 — 960 
Ontario — 

Workmen's   Compensation  Act,   text  of, 

960 — 970 
Workmen's  Compensation  Act,  62  Vict. 

(2)  c.  18,  text  of,  970—972 
Families  Compensation  Act,  text  of,  973, 

974 

Statute   Law  Amendment  Act,  text  of, 

974 
Quebec — 

Civil  Code  Articles,  text  of,  975 
Act  Repealing  Responsibility  for  Assis- 
tants for  Accidents,  text  of,  976 — 980 
Saskatchewan — 

Families  Compensation  Ordinance,  980 
Workmen's  Compensation  Ordinance,  980 

"CASUAL  EMPLOYMENT," 
what  amounts  to,  275 — 281 
Scottish  decisions  as  to,  280 
Irish  decisions  as  to,  281 

CARBON  BISULPHIDE, 
poisoning  by,  327,  867 

CATARACT  IN   GLASSWORKS,  328,  868 
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CAUSE   OF  ACTION, 

compromise  of,  under  Employer's  Liability  Act,  89 
induced  by  false  representations,  89 
where  receipt  given  in  full  satisfaction,  89 
Canadian  decision  on,  89  n. 
who  may  compromise,  90 
in  case  of  infant,  90 

CERTIORARI.    See  Removal  of  Action. 

CERTIFICATE, 

under  Workmen's  Compensation  Act,  1906,  s.  1  (4) — 
Rural  51. ..752 

74.. .769,  770 
Poem  44.. .819 

CERTIFICATE   OF  IDENTITY, 

FOEM  58...83I 

CERTIFICATES,   FORMS  OF, 
under  W.  C.  R,  776—836 

Regulations  as  to  Medical  Referees  (Scheds.  I.  and 

II.  of  Act),  838—850 
Regulations  as  to  Certifying  and  other  Surgeons 
and  Medical  Referees  (s.  8  of  Act),  850 — 865 

CERTIFYING   SURGEONS,  330,  331 

"CHARGE   OR  CONTROL," 
meaning1  of,  155 
judicial  dicta  thereon,  155 — 157 
decision  in  Gibbs  v.  Great  Western  Rail.  Co.,  155 

CHILDREN, 

duty  of  employer  at  common  law  with  regard  to,  6 
doctrine  of  common  employment  as  applied  to,  21 
contributory  negligence  of,  249 

attributable  by  identification,  251 
earnings  of,  40 
illegitimate  child  no  right  to  recover  under  Lord  Campbell's 

Act,  194 
child  en  ventre  sa  mere  can  recover,  194 

See  also  tinder  Infant. 

CHIMNEY-SWEEPS'  CANCER,  328,  867 

CHROME  ULCERATION,  327,  867 

CIVIL  BILL  COURT, 

action  in  Ireland  under  Employers'  Liability  Act,  commenced 
in,  163 

CLAIM  FOR  COMPENSATION, 
under  Act  of  1897. ..460 — 462 

1906. ..460 
mistake,  461 
need  not  be  in  writing,  465,  466 
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CLAIM  FOE,  COMPENSATION— continued. 
public  authorities,  466 

when  employer  estopped  from  setting  up  absence  of,  468—470 
by  whom  given,  471 
Scottish  decisions  on,  464,  470 
Canadian  notes  on,  461 

COAL  MINES  REGULATION   ACT,  1887, 

liability  of  employer  for  breach  of  statutory  rules  under,  10 

penalty  for  negligence  under,  42  n. 

"  workman,"  definition  of,  80 

as  to  rules  and  byelaws  under,  150 

COLLABORATOR.    See  Fellow  Sekvant. 

COMMENCEMENT  OF  ACTION, 
under  Employers'  Liability  Act — 

England,  163 

Scotland,  163 

Ireland,  163 
where  to  be  commenced,  168 
Canadian  notes  on,  94 

COMMITTEE, 

arbitration  before,  572 
objections  to,  573 

COMMON  EMPLOYMENT, 

defence  of,  14 — 28 
doctrine  of,  enunciated,  15 

as  applied  to  a  casual  labourer,  22 

only  applies  where  contract  of  service  voluntarily  made,  27 

does  not  apply  where  pauper  inmate  of  union  compelled  to 

work  on  buildings,  27 
not  subject  to  an  exception  in  the  case  of  an  infant,  21 
public  attitude  towards,  37 
founded  on  unsound  reasoning,  16 
defended  on  the  ground  that  there  is  an  implied  contract 

to  take  risk,  15 
master  does  not  contract  with  workman  to  execute  work 
in  person,  21 
dealing  with,  in  Parliament,  37 
decision  in  Priestly  v.  Fowler  (1837),  14 

doctrine  of,  established  by  House  of  Lords  in  Bartonshill  Coal 
Co.  v.  Beid  (1858),  17,  18 
extended  by  House  of  Lords  in  Wilson  v.  Merry  (1868),  19 
position  or  grade  of  workman  engaged  in  a  common  industry 
makes  no  difference,  18 
chief  engineer  of  ship  with  ordinary  seaman,  19 
railway  guard  with  ganger  of  platelayers,  19 
foreman  with  builder's  labourer,  19 
overseer  of  mine  with  miner,  19 
master  of  ship  with  ordinary  seaman,  19 
general  traffic  manager  with  milesman,  19 
development  of  doctrine,  14 — 22 
available  to  corporation,  22 
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COMMON  EMPLOYMENT— continued. 

whether  available  for  breach  of  statutory  duty,  9,  26 
inroads  upon  doctrine,  23 — 27 

established  by  House  of  Lords  in  Johnson  v.  Lindsay 
(1891)  that  there  must  be  common  employer,  25 
where  workmen  lent  to  other  employers,  27 
must  be  complete  relinquishing  of  control  by  master,  28 

contradictory  results,  28 — 31 
where  injuries  received  by  volunteers,  31,  32 
where  master  personally  takes  part  in  work  with  his  servants,  31 
effect  of  the  Employers'  Liability  Act,  130 — 148 
Alderson,  B.,  on  doctrine  of,  15,  16 
Bray,  J.,  on  doctrine  of,  21 
Brett,  L.J.,  on  doctrine  of,  24' 
Cairns,  Lord,  on  doctrine  of,  19,  20 
Colonsat,  Lord,  on  doctrine  of,  20 
Cranworth,  Lord,  on  doctrine  of,  17,  18,  20 
Yattghan  Williams,  L.J.,  on  defence  of  common  employment 

where  breach  of  statutory  duty,  10 
Canadian  notes  on,  15—24,  26—28,  30 

COMMON  INTEREST, 
persons  having,  33,  34 

COMMON  LAW, 

principles  of  employer's  liability  at,  1 — 36 
negligence  denned,  4 — 6 

as  defined  by  Alderson,  B.,  4 

Brett,  M.R.,  4 

Crompton,  J.,  5 

Herschell,  Lord,  6 
extent  of  duty  may  vary,  6 — 7 
liability  for  tortious  acts  of  servants,  11 
doctrine  of  respondeat  superior,  11 
restrictions  of  liability  at,  13 — 35 
doctrine  of  common  employment,  14 — 27 
workmen  lent  to  another  employer,  27 — 28 
temporary  service,  28 — 31 
position  of  a  volunteer,  31 — 34 
doctrine  of  volenti  non  fit  inju/ria,  34 
liability  for  injury  caused  by  defective  ways,  works,  machinery 

or  plant,  107 
as  stated  by  Cranworth,  Lord,  108 

Cleasby,  B.,  108 
summary  of  liability  at,  35 

COMMON  MASTER  OB,  EMPLOYER. 

See  Common  Employment. 

COMPENSATION.    See  also  Earnings  and  Average  Weekly 
Earnings. 
Under  Workmen's  Compensation  Act,  1906— 
claim  for,  460 — 471 
amount  of,  500 — 555 
Schedule  I.,  500 
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COMPENSATION— continued. 

Under  Workmen's  Compensation  Act,  1906— continued. 
principles  to  be  applied  in  assessing,  530,  531 
Scottish  decision  on,  533 

decision  in  House  of  Lords  on  method  of  calculating1,  535 
for  medical  attendance  and  burial,  549 
to  infant  workman,  549 
protection  of,  550 
review  of,  627 
when  becomes  vested,  587 
where  amount  of,  agreed,  588 
redemption  of,  641 
investment  of,  653 
Canadian  notes  on — 

scale  and  conditions  of,  501 

where  partial  incapacity  results,  539 

protection  of,  551 

claim  for,  461 

COMPRESSED  AIR  ILLNESS,  328,  867 

COMPROMISE  OP  RIGHT  OP  ACTION, 
tinder  Employers'  Liability  Act,  89 
induced  by  false  representations,  89 
where  receipt  given  in  full  satisfaction,  89 
who  may  make,  90 

COMPULSORY  INSURANCE 
of  workmen  against  injury — 

principle  first  recognised  by  the  Act  of  1897... 2 
extended  by  the  Workmen's  Compensation  Act,  1906... 2 

CONCILIATION  ACT,  I896...572 
boards  of,  573 

CONDITIONS    PRECEDENT    TO    RIGHTS    OP    COM- 
PENSATION, 434—479 

"CONNECTED  WITH  OR  USED  IN  THE  BUSINESS 
OF  THE  EMPLOYER," 
meaning  of,  113 — 115 

CONSOLIDATION 

of  actions  under  Employers'  Liability  Act,  167,  170 
Canadian  notes  on,  167 

CONTINUOUS  EMPLOYMENT, 
what  is,  510 — 516 

CONTRACTING  OUT, 

by  workman,  out  of  Employers'  Liability  Act,  84 
decision  in  Griffith  v.  Earl  Dudley,  84 
infant,  90 

must  be  for  valuable  consideration,  88 
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CONTRACTING  OUT— continued. 

under  Workmen's  Compensation  Act,  1906... 556 

not  encouraged,  560 

existing  contracts  terminated,  556 

must  be  by  scheme  only,  557,  558 

requirements  of  scheme,  559 

Scottish  decision  on,  558 

not  encouraged,  560 

result  of  entering  into,  561 

contracting  to  accept  lump  sum,  563 
by  Crown  workmen,  563 
Canadian  notes  on,  84,  86,  88,  559 

See  Schemes  of  Compensation. 

CONTRACT   OF   SERVICE, 

commencement  of,  in  daily  work,  82,  83 
continuance  of  master's  liability  under,  83 

per  Cranworth,  Lord,  83 
termination  of,  in  daily  work,  82,  83 
under  Employers'  Liability  Act,  74 
with  sub-contractors,  75 

express  agreement  in,  to    exclude   liability  created  by  the 
Employers'  Liability  Act,  1880,  does  not  exclude  operation 
of  doctrine  of  common  employment,  21 
Workmen's  Compensation  Act,  1906 — 

essential  to  constitute  a  "  workman "  within  meaning  of, 

272 
apprenticeship  included,  270,  271 
test  whether  Act  applies,  271 

where  contract  of  employment  not  a  contract  of  service, 

272,  289 
illustrations  of  contracting,  289 

every  person  under  contract  of  service  (not  being  specifi- 
cally excluded)  included  in  Act,  272 
concurrent  contracts  of  service,  527 — 529 
Canadian  notes  on,  75,  76,  80 
See  also  under  Workman. 

CONTRACTOR  AND   SUB-CONTRACTOR, 

where  compensation  recoverable  from  contractor,  415 
object  of  Workmen's  Compensation  Act,  1906,  s.  4.. .416 

different  views  as  to  meaning  of,  417 

exceptions  thereunder,  426 
decisions  under  Act  of  1897. ..421 

Scottish  decisions,  430,  431 

Irish  decision,  433 
indemnity  under  Workmen's  Compensation  Act,  1906, s.  4.. .428, 

429 

caution  necessary  where  indemnity  relied  on,  429 
system  of  sub-contracting,  75 
test  of  valid  sub-contract,  76 

contractor  and  sub-contractor  as  distinguished  from  workman, 

69,75 
where  contractor  is,  or  is  not,  the  employer,  75,  76,  272 
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CONTRACTOR  AND   SUB-CONTRACTOR— continued. 
decided  cases  upon  sub-contracts,  77 — 82 
illustrations  of  contracting  as  compared  with  service,  272 

decided  uses  on  tie  question,  272 — 274 
where  plant  supplied  by  contractor,  126, 128 

CONTRACTOR,  INDEPENDENT, 
liability  of,  for  injury,  12 

exception  to,  where  duty  imposed  on  public  bodies,  12 
not  a  workman  within  meaning  of  Employers'  Liability  Act,  69 
or  the  Workmen's  Compensation  Act,  1897. ..290 
cases  upon  the  point,  290 
definition  of,  by  Sir  F.  Pollock,  287 
Canadian  notes  on,  12 

CONTRIBUTORY  NEGLIGENCE, 
defence  of,  35,  63 
doctrine  stated,  239,  240 
always  a  question  of  fact,  240 
defence  to  breach  of  statutory  duty,  246 
duty  must  be  owed  to  defendant,  247 
must  be  a  proximate  cause  of  injury,  245 
of  children,  249 
cases  on,  249 — 251 
attributable  by  identification,  251 
of  third  party,  252 
qualification  of  doctrine,  242 
onus  of  proof  on  defendant,  244 
under  Employers'  Liability  Act,  253 — 258 
absolute  bar  to  claims,  253 
workman  must  know  of  defect  or  negligence,  254 

give  notice  thereof  "  within  a  reasonable  time,'' 

255 
unless  aware  that  defect  already  known,  257 

notice  may  be  given  to  person  superior  to  himself,  256 
no  defence  under  Workmen's  Compensation  Act,  1906. ..437 
Bkett,  M.R.,  on,  244 
Penzance,  Lord,  on,  243 

Channell,  B.,  on  contributory  negligence  of  children,  249 
Canadian  notes  on,  63 

CORPORATIONS, 
how  sued,  161 
officer  of,  may  appear  at  arbitration,  603 

COSTS, 

UNDEK   WOIIKMEN'S    COMPENSATION   Ad,    1906 — 

in  arbitrations,  how  regulated,  645 

generally  in  arbitrator's  discretion,  645 

position  of  employer  as  to,  616 

when  lien  given  for,  651 

lien  for,  on  weekly  payments,  652 

scales  in  force,  649 

must  be  taxed,  645 

unless  lump  sum  awarded,  646 
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COSTS— continued. 

under  Workmen's  Compensation  Act,  1906— continued. 
parties  may  agree  amount  of,  645 
security  for,  on  appeal,  215 
special  costs  may  be  allowed,  645 
solicitor's  costs  against  workman,  649,  651 
where  workman  brings  abortive  action,  647 
Scottish  decision  as  to  set-off,  648 
Stirling,  L.J.,  on  judge's  discretion  as  to  costs  in  abortive 

action,  648 
Rules  61,  62.. .762,  763 ;  65,  66. ..764,  766 
review  of  taxation,  652 
Rules  63— 64.-764 
Form  64... 833 

COUNTY  COURT, 

action  under  Employers'  Liability  Act  in,  163 
in  Scotland,  in  Sheriff's  Court,  163 
in  Ireland,  in  Civil  Bill  Court,  163 
where  workman  infant,  action  by  next  friend,  158 
filing  and  enforcement  of  awards,  etc.,  under  "Workmen's  Com- 
pensation Act,  1906,  in,  612,  620,  624 
special  registers  to  be  kept,  654 
application  to  rectify  register,  619 

Scottish  decisions  as  to  record  of  memorandum,  621 
removal  of  memorandum  from  register,  624 
where  registrar  unwilling  to  register,  621 
duties  of  judges  and  officers  under  Workmen's  Compensation 

Act,  1906.. .653 
special  appellate  jurisdiction  of  judges,  655 
rules  of,  made  applicable,  653,  654 
scales  of  costs  in  force,  649 

COURT  OF   SESSION,   SCOTLAND: 

Act   or   Sederunt  regulating  procedure  under  Workmen's 

Compensation  Act,  1906... 880— 888 
Schedules  of  Forms — 

1.  Form  of  memorandum  under  paragraph  9  of  Schedule 

II.. .888 

2.  Form  of  stated  case,  889 

3.  Form  of  note  for  order  to  state  a  case,  889 

4.  Form  of  reference  by  sheriff  clerk  to  medical  referee 

under  Schedule  I... 889 

5.  Form  of  direction  by  sheriff  clerk  to  workman,  890 

6.  Form  of  notice  of  application  by  workman  intending 

to  reside  abroad  for  reference  to  medical  referee,  890 

7.  Form  of  reference  by  sheriff  clerk  to  medical  referee, 

891 

8.  Form  of  certificate  of  identity,  891 

9.  Form  of  notice  to  be  given  by  sheriff  clerk  to  workman 

intending  to  reside  abroad,  892 

10.  Form  of  medical  certificate  to  be  obtained  by  workman 

residing  out  of  the  United  Kingdom,  893 

11.  Form  of  declaration  of  identity  by  workman  residing 

out  of  the  United  Kingdom,  893 
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COURT  OP   SESSION,   SCOTLAND  -continued. 
Schedules  of  Forms — continued. 

12.  Form  of  request  for  transmission  of  weekly  payments 

by  workman  residing  out  of  United  Kingdom,  894 

13.  Form  of  notice  by  sheriff  clerk  to  employer  of  receipt 

of  certificate,  declaration  and  request  for  payment 
abroad,  894 

CRANE, 

run  upon  rails,  not  a  locomotive,  157 

CRIMINAL  ACT, 
of  servant — 

master  not  generally  liable  for,  51 
liability  may  exist,  51 
cases  on,  51,  52 
Scottish  decision  on,  52 

CROWN, 

servants  of,  not  included  in  Employers'  Liability  Act,  70 
procedure  against,    under    Workmen's    Compensation    Act, 

1906.. .611 
contracting-out  by  servants  of,  563 

CURATES  AND   MINISTERS, 

whether  under  a  contract  of  service,  288 

D 

DAMAGES, 

limit  to,  under  Employers'  Liability  Act,  39 
new  trial,  if  excessive,  203 

or  inadequate,  203 
under  Lord  Campbell's  Act,  186 — 193 

Workmen's  Compensation  Act,  1906. ..500 

DANGER, 

whether  a  "  defect,"  121 

DEATH, 

compensation  in  case  of — 

See    under  Campbell's,    Lord,    Act,  and    Workmen's 
Compensation  Act,  1906 
effect  of,  on  personal  actions,  13 

DEATH  OF  PARTIES, 
of  plaintiff,  161 

defendant,  162 
under  Workmen's  Compensation  Act,  1906. ..383 

DEBTORS  ACT,  1869, 

proceedings  under  Rule  68. ..766,  767 

DECLARATION  OF  IDENTITY, 
Form  61... 832 
63.. .833 
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DEFECTIVE  RULES,  BYELAWS,  AND  PARTICULAR 
INSTRUCTIONS,  148—153.  See  under  Byelaws  and 
Particular  Instructions. 

DEFECTIVE   SYSTEM  OF  WORKING, 
common  law  liability  for,  4,  5 
Canadian  notes  on,  5 

DEFECTIVE  WAYS,  WORKS,  MACHINERY,  ETC.    See 

under   Plant   and   Machinery,    and    "  Ways,    Works, 
Machinery  and  Plant." 

DEFECTS, 

in  ways,  works,  machinery,  or  plant,  at  common  law,  5 
under  Employers'  Liability  Act,  105 

extension  of  liability  for,  109 
must  be  due  to  negligence,  125 
principles  deduced  from  decisions  as  to,  129 
in  rules  and  byelaws,  148 
in  particular  instructions,  150 

DEFENCE  UNDER  EMPLOYERS'  LIABILITY  ACT. 

against  stranger,  45 

of  contributory  negligence,  34,  63,  239 — 253 

volenti  non  fit  injuria,  34,  64,  226 — 239 

wilful  misconduct,  46 

act  outside  authority,  47 — 52 

unavoidable  injury,  52 — 54 

trespass  or  licence,  54 

DEFENDANT 

in  action  under  Employers'  Liability  Act — 
employer  of  workman  generally  is,  158 
married  women  may  be  made,  160 
when  an  infant,  159 
when  partners,  161 
where  to  be  sued,  163 
corporation  as,  161 
effect  of  death  of ,  161 
Canadian  notes  on  death  of,  162 

DEMAND,  PARTICULARS  OF.  See  Particulars  of  De- 
mand. 

BE  MINIMIS  LEX  NON  CURAT, 
as  a  rule  of  law,  248 

DEPENDANTS, 

meaning  of  term,  383,  390 

meaning  of  term  "  wholly  dependent,"  390 

cases  on  word  "  dependent,"  391 — 397 

dependence  must  be  at  time  of  death,  385 

Scottish  decisions,  406 — 410 

Irish  decision,  389 

Lord  Campbell's  Act,  385 

who  are,  383 

an  unborn  child  may  be,  397 
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DEPENDANTS— continued. 
living  abroad,  405 
method  of  payment  to,  398 
when  right  to  compensation  vests,  404 
right  to  compensation,  an  independent  right,  406,  587 
medical  expenses  and  burial,  411 
Canadian  notes — 
definition  of,  384 
living  abroad,  405 
Form  of  application  as  to  who  are,  or  as  to  amount  payable  to 
each,  779 — 781 

DEPENDENCY, 

must  exist  at  time  of  death,  385,  303 
what  is  dependency  at  time  of  death,  504 

of  wife,  386 

judgment  of  Collins,  M.R.,  387 

Scottish  decision  on,  388 

Irish  decisions  on,  389 
whether  need  be  for  necessaries  of  life,  391 

DETENTION  OP   SHIPS, 

powers  under  Workmen's  Compensation  Act,  1906,  as  to,  607 

application  for,  608 

Merchant  Shipping  Act,  1894,  s.  692,  to  apply,  607 

text  of  sections,  705 
Shipowners'  Negligence  (Remedies)  Act,  607 

text  of  Act,  713 
where  employer  desires  detention,  609 
in  what  court  proceedings  taken,  Rule  73... 608,  609 
See  Rules  37,  38... 743 — 745 
Forms  26 — 33... 804— 809 

DIRECTIONS.     See  "  Orders  on  Directions." 

DISABILITY, 

compensation  during,  537 — 549 
maximum  weekly  compensation,  537 
continuance  of  compensation,  540 

Scottish  decisions  as  to,  544 — 548 

Canadian  notes  on — 

disablement  for  one  week,  435 

DISEASE   GRADUALLY  CONTRACTED,  326 

DISEASES.    See  Industrial  Diseases. 

DOCUMENTS, 

filing  and  service  of,  653 
Rule  77... 617 

DOMESTIC   SERVANT, 
who  is  a,  65 

menial  servant  compared  with,  65 

not  a  "  workman  "  within  Employers'  Liability  Act,  64 
excluded  in  Canadian  Acts,  65  n. 
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DURHAM  COLLIERY  OWNERS'  AND  MINERS'  ASSO- 
CIATIONS, COMMITTEE   OF,  895,896 

DUTY  OP  EMPLOYER, 

to  use  ordinary  care  and  skill,  3,  4 

at  common  law,  summed  up  by  Lord  Herschell,  6 

not  to  expose  servants  to  unreasonable  risks,  6 

breach,  of,  must  be  cause  of  accident,  6 

extent  of,  may  vary — 

as  regards  danger  involved,  6 

degree  of    knowledge    or  skill    possessed   by 

servants,  6 
children  and  young  persons,  6 
breach  of  statutory  obligation,  7 
contributory  negligence  a  defence  to  breach  of,  246 
action  for  damages  for  personal  injuries  in  absence  of  contract 

must  arise  from  breach  of,  53 
to  a  trespasser  or  bare  licensee,  55 
Canadian  notes  on  breach  of,  2,  6 

breach  of  statutory  duty,  7,  8 

■p 

EARNINGS, 

meaning  of  term,  as  judicially  interpreted  (Employers'  Liability 

Act  and  Workmen's  Compensation  Act,  1897),  41,  504 
may  include  other  things  besides  money,  41,  504 

but  provisions  of  Truck  Acts  to  be  observed,  505  n. 
what  deductions  admissible,  506 
case  of  salary  and  allowance,  508 
special  expenses,  sum  given  for,  not  earnings,  508 
gratuities  may  be,  509 
method  of  ascertaining,  510 
must  be  those  received  from  employer,  522 
question  of  continuous  employment,  510 
method  of  ascertaining — 

under  Workmen's  Compensation  Act,  1906... 523 

"  average  weekly  earnings,"  523 

points  for  consideration,  525 — 529 

decisions  as  to,  529 — 537 

principles  to  be  applied  in  assessing,  530 

Scottish  decision,  533 
Collins,  L.J.,  on  allowances  in  computing  earnings,  505 
Macnaghten,  Lord,  on  earnings  as  standard  of  compensation, 

S<>7 
Smith  (A.  L.),  L.J.,  on  continuity  of  employment,  -515 
See  also  Average  Weekly  Earnings. 

ECZEMATOUS  ULCERATION,  327,  867,  868 

ELECTION  OP  REMEDIES  BY  WORKMAN, 
remedies  not  alternative,  480 
cases  as  to,  480 — 482 
what  is,  484 

Scottish  decisions,  488 — 492 
Irish  decisions,  492 
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ELECTION  OP  REMEDIES  BY  "WORKMAN— continued. 
under  s.  6  of  Workmen's  Compensation  Act,  1906... 493 
Scottish  decisions  as  to,  498 
locus  penitential  in  one  case,  483 
by  infant  workman,  486 
by  means  of  agent,  499 
where  fine  received,  555 
Canadian  notes  on,  480 
locus  penitentix,  483 

EMERGENCY, 

accident  arising  from,  347,  368 

EMPLOYER, 
who  is,  74—82 

as  denned  in  Pollock  on  Torts,  76 
liability  of.     See  under  Liability  op  Employes. 
duty  of.     See  under  Duty  op  Employes. 
as  denned  in  Workmen's  Compensation  Act,  1906.  ..412 
member  of  family  of,  excluded  from  Act,  283 
bankruptcy  of,  414 
right  to  indemnity  of,  495 
returns  to  Secretary  of  State  from,  654 
Canadian  notes — 

definition  of,  14,  74,  413 

bankruptcy  of,  414 

"EMPLOYER"  AND  "WORKMAN," 
first  used  in  a  statute,  271 

EMPLOYERS  AND  WORKMEN  ACT,  1875, 
who  is  workman  within,  64 

decisions  on  the  question,  64 

EMPLOYERS'  LIABILITY.    See  Liability  op  Employer. 

EMPLOYERS'  LIABILITY  ACT. 

Text  of  Act  (gee  footnotes  therein),  667 — 671 
I.  Histoby  OP, 

duration  of,  39 

general  effect  of,  39 

necessity  for,  37,  38 

object  of,  44 

origin  of,  37,  38 

Bowen,  L.J.,  on  scope  and  effect  of,  44 

Smith  (A.  L.),  L.  J.,  on  same  question,  44 

similar  legislation  in  Canada,  38,  40 
II.  Compensation  undee, 

amount  of,  recoverable,  40 

hardship  inflicted  in  case  of  children  operatives,  40 

meaning  of  the  term  "  earnings,"  41 

no  penalty  recoverable  under  any  Act,  42 

right  of,  as  stated  in  Act,  44 
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EMPLOYERS'  LIABILITY  ACT— continued. 

III.  Scope  and  Effect  or,  where  plaintiff  in  position  of  a 

STRANGER,  45 

duty  arises  from  contract,  58 

decision  in  Heaven  v.  Pender,  59 
injury  caused  by  wilful  act  of  servant,  46 

criminal  act  of  servant,  51 
injury  unavoidable  or  not  caused  by  negligence,  52 — 54 
latent  defects  in  machinery,  52 
Act  of  G-od  and  King's  enemies,  53 
injured  person  a  trespasser,  54 

mere  licensee,  55 
principle  stated  by  Willes,,  J.,  55 
injured  person  guilty  of  contributory  negligence,  63 
servant  acting  outside  scope  of  authority,  47 
as  stated  by  Cockburn,  C.J.,  47 
Maule,  J.,  48 
Parke,  B.,  48 
volenti  non  fit  injuria,  64 

IV.  Contract  of  Service — 

commencement  of,  under,  82,  83 
continuance  of  master's  liability  under,  83 
termination  of,  83 
V.  Contracting-  out  of,  84 

decision  in  Griffiths  v.  Earl  Dudley,  84 — 86 
must  be  valuable  consideration  for,  88 
VI.  Notice  of  Injury,  as  to  time  for,  91 
provisions  similar  in  Canada,  91  n. 
requirements  of,  100 
service  of,  101 
Scottish  decisions  as  to,  102 
VII.  Liability  imposed  by,  considered,  103 

where  employer's  personal  negligence  is  relied  on,  104 
for  defective  ways,  works,  machinery,  or  plant,  105 

defective  rules,  byelaws,  or  particular  instructions,  148 
injury  caused  by  a  fellow  servant,  130 

person  having  "  charge  or  control " 
of  any  signal,  points,  locomotive 
engine,  or  train  upon  a  railway, 
negligence  of  general  superintendent,  131  153 

special  superintendent,  136 
VIII.  Action  under.    See  also  under  Action. 
commencement  of — 

England,  163, 164,  168 
Scotland,  163 
Ireland,  163 
consolidation  of,  167 
general  procedure  in,  170 
parties  to,  158 

corporations,  how  sued,  161 
defendant,  death  of,  162 
infant — as  plaintiff,  158 
as  employer,  159 
joinder  of,  165 
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EMPLOYEES'  LIABILITY  ACT— continued. 

VIII.  Action  under — continued, 
parties  to — continued. 

married  woman  as  plaintiff  or  defendant,  160 

partners,  how  sued,  161 

plaintiff,  death  of,  162 
removal  of — 

Scotland,  163 
trial,  with  jury,  172 

with  assessors,  173 

IX.  Effect  of,  on  Doctrines  of — • 

contributory  negligence,  239 — 253 
res  ipsa  loquitur,  217 — 225 
volenti  non  fit  injuria,  226 — 239 
X.  Forms — 

affidavit  to  obtain  writ  of  certiorari,  685 

application  for  assessors,  686 

application  for  new  .trial,  687 

interrogatories,  684 

notice  of  appeal,  687 

notice  of  injury  (six),  675 — 677 

notice  of  payment  into  court  with  denial  of  liability,  685 

particulars  of  demand  (seven),  677 — 681 

particulars  of  demand  under  Employers'  Liability  Act 

and  at  common  law  (two),  681,  682 
particulars  of  demand  under  Employers'  Liability  Act 

and  Lord  Campbell's  Act  (three),  682 — 684 
special  defence  and  counterclaim,  686 
XI.  Canadian  Legislation,  Employers'  Liability  Acts,  38 
provisions  of,  as  to — 
(a)  Defences  available  undei — 

injured  person  guilty  of  contributory  negligence,  63 
a  trespasser  or  mere  licensee,  54 — 57 
injury  unavoidable  or  not  caused  by  negligence,  52, 53 
servant  acting  outside  scope  of  authority,  47 — 51 
volenti  non  fit  injuria,  64 
wilful  act  of  servant,  46 
(&)  Scope  and  effect  of — 

contract  of  service,  75,  76,  80 
contracting  out  of,  84,  86,  88 
employer,  who  is  an,  74 
notice  of  injury  under,  91—93,  96,  99,  101 
"  workmen  "  who  are  included  as,  66,  70,  73 
domestic  or  menial  servants,  65 
(c)  Employer's  liability  undei — 

for  byelaws  or  particular  instructions,  148 — 151 

defective  plant  and  machinery,  107 — 113,  116 — 

injury  caused  by  fellow  servant,  131  127 

superintendant,  131, 132,  134, 

136 

defective  rules,  etc.,  148 — 151 

persons     having    control  of 

signals,  points,  etc.,  153 — 

155, 157 
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EMPLOYERS'  LIABILITY  ACT— continued. 
XI.  Canadian    Legislation,    Employees'    Liability    Acts  — 


(c)  Employer's  Liability  undei — continued. 

"  orders  or  directions,"  139,  140,  143 
personal  negligence,  104 

(d)  Action  undei — 

appeals,  208,  209 

assessors  to  ascertain  amount  of  compensation  in, 

173, 174 
commencement  of,  94 
compromise  of,  89 
consolidation  of,  167 
general  procedure  in,  170 
new  trial  of,  203—206 
payments  into  court,  172 
removal  of,  196 
special  defences  in,  17.1 

ENGINE. 

what  is  a  locomotive,  157 

ENGINEERING  WORK, 

in  Workmen's  Compensation  Act,  1897. ..269 

EPITHELIOMATOTJS  CANCER,  327,  867 

ESTOPPEL, 

from  setting  up  absence  of  claim  for  compensation,  468 — 470 

EVIDENCE, 

discovery  of  fresh,  a  ground  for  new  trial,  205 
verdict  against  weight  of,  202 

EXCESSIVE   DAMAGES, 
a  ground  for  new  trial,  203 

EXECUTION, 

stay  of,  when  granted,  214 
Rule  67. ..766 
Poem  65... 834,  835 

EXPLANATORY   MEMORANDUM   AS    TO    W.    C.    R., 

713—724 
EXPLOSIVES  ACT,  1875, 

power  of  Board  of  Trade  and  Secretaries  of  State  to  sanction 
rules  under,  150 

P 
FACTORY, 

in  Workmen's  Compensation  Act,  1897. ..269 
docks,  wharves,  etc.,  within,  270 

FACTORY  ACTS, 

obligation  under,  to  fence  dangerous  machinery,  10 
decision  under,  as  to  dangerous  machinery,  122 
Factory  Act,  1901,  penalty  for  negligence  under,  42 
rules  and  regulations  under,  150 

[    28     ] 


Index. 

FAMILY, 

member  of,  may  appear  at  arbitration,  603 

FATAL  ACCIDENTS  ACT,  1846.    See  Campbell's  Act,  Lord. 

"FAULT  OF  OMISSION," 
what  constitutes,  6 

FELLOW   SERVANT  OR  WORKMAN, 
who  is,  19 
not  necessary  that  negligence  of,  should  be  associated  with  the 

work  on  which  workman  injured  is  engaged,  22 
there  must  be  common  master,  23 — 26 
volunteer,  position  of,  31 

duty  may  be  owed  to,  32 
workman  lent,  position  of,  27 — 31 
master  assisting  his  servants,  not  a  fellow- workman,  31 
liability  of  employer  under  the  Employers'  Liability  Act  for 

negligence  of,  130 
Canadian  notes  on  injury  caused  by,  131 
on  malicious  act  of,  363 
See  also  Common  Employment. 

FEMALE   WORKERS.     See  under  Workman. 

FINE, 

effect  of  workman  receiving,  555 

FIRM  NAME, 

trader  may  be  sued  in,  161 

FISHING  BOAT, 
denned,  300 

service  (sea),  apprentices  in,  294,  300 

vessels,   crews   of,  when    within    Workmen's    Compensation 
Act,  1906...  294 

FORMS, 

appended  to  W.  C.  R.,  776—837 

may  be  used,  or  the  like,  Rule  84. ..775 
to  Regulations  as  to  Medical  Referees  (Scheds.  I  and  II. 
of  Act),  844—850 
Regulations  as  to    Certifying   and    Other    Surgeons 
and  Medical  Referees  (s.  8  of  Act),  857 — 865 

See    under    Workmen's    Compensation    Rules    and 
Forms  and  under  Regulations. 

FRANCE,  CONVENTION  WITH,  306—307 

object  of,  307  n.  , 

Workmen's  Compensation  (Anglo-French  Convention)  Act, 

1909,  text  of,  912 
Convention,  text  of,  912 — 914 

FRIENDLY  SOCIETY   SCHEMES. 

See  Workmen's  Compensation  Schemes. 

FUNERAL   EXPENSES, 

not  recoverable  under  Lord  Campbell  s  Act,  192 
B.L.  [    29    ]  3   T 
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G 
GLANDERS,  328,  867 

GOD,  ACT  OF, 

injury  occasioned  by,  53 

H 

HACKNEY  CARRIAGES  ACT,  1843.. .291 

HANDICRAFTSMAN,  69 

HORSE, 

held  to  be  "  plant,"  116 

HIRE 

of  workman,  28 — 31 
plant,  123 

HIRED  PLANT.    See  Plant  and  Machinery. 

HOUSE   OF  LORDS, 

appeal  to,  under  Employers'  Liability  Act,  216 

Workmen's  Compensation  Act,  1906. ..664 

HUSBANDRY, 
servant  in,  69 


IDENTIFICATION   OF  INFANT, 
negligence  by,  251 

ILLEGITIMATE   CHILD, 

cannot  recover  under  Lord  Campbell's  Act,  194 

INADEQUATE   DAMAGES, 
a  ground  for  a  new  trial,  203 

INCAPACITY  FOR  WORK, 
maximum  compensation  for,  537 

"  INCIDENTAL," 
in  Act  of  1897... 430 

INDEMNITY, 

employers'  right  to,  where  injury  caused  by  third  party,  495 
Rules  19— 23... 734,  735 

24... 735— 737 

26...737 

INDEPENDENT   CONTRACTOR.    See  under  Contractor. 

INDUSTRIAL  DISEASES, 

within  Workmen's  Compensation  Act,  1906... 326 —337 
list  of,  extended  by  Secretary  of  State,  326 — 328,  866 — 868 
when  a  right  to  compensation  arises,  329 
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INDUSTRIAL  DISEASES— continued. 
in  the  case  of  seamen,  304 
certifying  surgeons,  330,  331 
from  whom  compensation  recoverable,  332 
date  of  disablement,  335 
special  procedure  in  case  of,  331 — 336 
See  Rule  39. ..746,  747 
Form  9... 788,  789 

INEVITABLE  ACCIDENT, 
master  not  liable  for,  53 

INFANCY, 

defence  of,  159,  160 

INFANT, 

liability  of,  as  employer,  159 

contracting  out  of  Employers'  Liability  Act  by,  90 

agreement  must  be  clearly  for  benefit  of,  91 

liable  for  torts,  159 

injured  workman  must  sue  by  next  friend,  158 

negligence  of,  249 

by  identification,  251 

INFANT  WORKMAN, 
compensation  to,  549 
weekly  payments  to,  review  of,  550 
election  of  remedies  by,  486 

IN    JURE     NON     REMOTA     CAUSA    SED     PROMIMA 
SPECTATUR, 
as  a  rule  of  law,  245 

INJURY, 

liability  for  unavoidable,  52 

no  liability  for  wilful,  46 

to  trespasser  or  licensee,  54 

notice  of,  under  Employers'  Liability  Act,  91 — 102 

Workmen's  Compensation  Act,  1906... 457 
See  Notice  op  Injury. 
by  personal  act  without  negligence,  4 

servant  acting  outside  scope  of  authority,  47 

INSURANCE.    See  also  Compulsory  Insurance. 

insurance  money  received  to  be  taken  into  account  under  Lord 
Campbell's  Act,  193 

INSURERS, 

contracts  with,  323,  414 

proceedings  against,  Rule  35. ..741,  742 

INTERPRETATION  ACT,  1889... 72 

INTERROGATORIES, 
parties  may  deliver,  170 
how  obtained,  170 
form  of,  684 
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INVESTMENT  OF  COMPENSATION  MONEYS,  653 

INVITATION, 

what  amounts  to,  58 

per  Collins,  Lord,  58 

IRELAND, 

Decisions  op  Courts  op,  as  to — 
accident,  325 

agreement,  how  to  be  "  charged  upon,"  623 
"  arising  out  of  and  in  the  course  of  employment,"  372 
casual  employment,  281 
claim  for  compensation,  465 
contract  of  service,  273 
dependency  of  wife,  389 
election  of  remedies,  492 
principal  and  contractor,  433 
security  for  costs,  663 
serious  and  wilful  misconduct,  455 


JOINDER  OP  PARTIES,  165 

JOURNEYMAN, 
who  is  a,  69 

JUDGE  TO  TAKE  NOTES, 
duty  of,  Rule  34... 741 
practice  as  to,  on  appeal,  209 
on  arbitration,  604,  605 

JUDGMENT   SUMMONS, 
Form  66... 836 

JURY, 

summoning  of,  172 

time  for  notice  of  requiring,  172 

misconduct  of,  a  ground  for  new  trial,  205 


K 

KING'S   ENEMIES, 

master  not  liable  for  injury  caused  by,  53 
meaning  of  term,  53 


LABOURER,  69 

LATENT  DEFECTS, 

liability  of  employer  for,  52 

LAY  ARBITRATOR.     See  under  Arbitrator 
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LEAD, 

poisoning'  by,  326,  867 

special  provision  as  to,  326,  328 
gradually  oontraoted,  case  of,  333 

LENDING    WORKMEN    TO    ANOTHER    EMPLOYER, 

27,26 
cases  as  to,  28 — 31 

LIABILITY  OF  EMPLOYER, 
I.  At  Common  Law — 

principles  upon  which  the  liability  is  founded,  2 
for  breach  of  statutory  obligation,  7 
for  causing  injury  by  his  personal  act  without  negli- 
gence, 4 
to  a  volunteer,  31,  32 

where  person  assisting  has  a  common  interest  in  the 
work,  33 
II.  Under  Employers'  Liability  Act,  .  1880 — 

(i.)  Where  plaintiff  is  in  position  of  a  stranger,  45 
injury  caused  by  wilful  act  of  a  servant,  46 
servant  acting  outside  scope  of  authority,  47 
as  stated  by  Cockburn,  C.J.,  47 
Maule,  J.,  48 
Parke,  B.,  48 
criminal  act  committed  by  servant,  51,  52 
injury    avoidable    or    not    caused    by    negligence, 

52—54 
act  of  Grod  or  inevitable  accident,  53 
injured  person  a  trespasser,  54 

a  mere  licensee,  55 
cases  on,  55 — 58 
duty  arises  from  contract,  58 

decision  in  Heaven  v.  Pender,  59 
injured  person  guilty  of  contributory  negligence,  63 
volenti  non  fit  injuria,  64 
(ii.)  For  personal  negligence,  104 

injury  caused  by  defective  ways,  works,  machinery, 
or  plant,  105 
a  fellow  servant,  130 
negligence  of  general  superintendent,  131 
special  superintendent,  136 
defective  rules,  byelaws,  or  particular  instructions, 

injury  caused  by  person  controlling  signals,  points, 
etc.,  153 
(iii.)  Commencement  and  termination  of — 
under  contract  of  service,  83 
III.  Under  "Workmen's  Compensation  Act,  1906 — 
general  liability  under,  265 
who  has  lent  servant  to  another,  413 
where  workman  injured  or  killed,  412 
in  respect  of  industrial  disease,  332,  412 
in  respect  of  accident,  308 
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LIABILITY  OF   EMPLOYER— continued. 
IV.  Canadian  Legislation — 

Liability  of  employer  for — 

defective  plant  and  machinery,  106 — 113,  116 — 127 
injury  caused  by  fellow  servant,  131 

superintendent,  131, 132,  134,  136 
defective    rules,    byelaws,   or    par- 
ticular instructions,  148 — 151 
person   having  control   of  signals, 
points,  etc.,  153—155,157 
"  orders"  or  "directions,"  139, 140,  143 
personal  negligence,  104 

LICENSEE, 

cannot  recover  under  Employers'  Liability  A.ct,  54 

cases  on,  55 — 58 

decision,  in  Heaven  v.  Pender,  59 

principle  laid  down  by  Lord  Eshek,  60 

duty  arising  from  contract,  58 

explained  by  Lord  Herschell,  62 

Canadian  notes  on,  54 — 57 

LIGHT  RAILWAYS  ACT,  1896— 

whether  railway  constructed  under,  is  a  "  railway  ''  under  the 
Employers'  Liability  Act,  157 

LIMITS  OP  COMPENSATION, 

under  Employers'  Liability  Act,  39 — 42 
Lord  Campbell's  Act,  186—193 
Workmen's  Compensation  Act,  500 — 555 

LOCOMOTIVE  ENGINE, 
what  is,  157 

LUMP  SUM.    See  under  Redemption. 


MACHINERY,  DEFECTIVE    OR  DANGEROUS. 

See  under  Plant  and  Machinery. 

MAINTENANCE   OF  ACTIONS, 
by  third  party,  177 
test  of,  177 

whether  trade  union  guilty  of,  178 
decision  of  Lord  Alverstone,  178 

MANAGER  OF   SHIP 
defined,  296 

MANITOBA, 

statutes  of,  939 — 945 


'MANUAL  LABOUR," 

meaning  to  be  attached  to,  65 — 69,  274 

of  "  otherwise  engaged  in,"  65 — 69 
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MARRIED  WOMAN, 
how  should  sue,  160 
sued,  160 

MASTER  AND   SERVANT,  RELATION  OF, 

must  exist  between  person  claiming  and  person  claimed  against, 

286 
definition  of,  by  Sir  F.  Pollock,  286 

MASTERS,  SEAMEN,  APPRENTICES,  AND  PILOTS, 
application  of  Workmen's  Compensation  Act,  1906,  and  Rules 
to,  Rule  36... 742 

MATTERS 

under  Workmen's  Compensation  Act,  1906,  how  distinguished. 
Rule  83. ..775 

MAXIMS, 

sic  utere  tuo  ut  alienum  non  Ixdas,  2 
respondeat  superior,  2,  11, 16 
quifacitper  aliumfacit  per  se,  2,  11,  14 
actio  personalis  moritur  cum  persona,  13,  36 
volenti  non  fit  injuria,  34,  64,  247,  226—239 
res  ipsa  loquitur,  217 — 225 

MEDICAL  ATTENDANCE  AND  BURIAL, 
compensation  for,  549 
Form  4.  ..781,  782 

MEDICAL  EXAMINATION, 
workman  must  submit  to,  471 
whilst  receiving  weekly  payments,  472 
procedure  on  refusal  of,  604 
regulations  of  Secretary  of  State  as  to,  472 
Canadian  notes  on,  471,  472 
Rules  52— 55... 752— 755  ;  82... 774,  775 
Forms  45— 51. ..819—823 
Medical  Referee  Forms,  844—850,  857 — 865 

MEDICAL  REFEREE, 

appointed  by  Secretary  of  State,  601 

power  of  arbitrator  to  call  upon,  601 

certificate  of,  601,  602 

report  by,  601,  602 

not  strictly  speaking  evidence,  602  n. 

Scottish  decision  on,  603 

as  assessor,  601 

statements  of  fees,  686,  687 

powers  of  committee  or  private  arbitrator,  602,  603 

in  cases  of  industrial  disease,  336 

See  Rules  52-54... 752— 754  ;  82.-774,  775 
Forms  45—51..  819—823 
56a... 829,  830 
60. ..832 
Regulations  and  Forms  (Scheds.  I.  and  II.  of  Act),  838—850 
Regulations  and  Forms  (s.  8),  850—865 
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MEMORANDUM 

under  "Workmen's  Compensation  Act,  Sched.  II.,  paragraph 

Rules  41— 47... 748,  749 
Fokms  36— 43.. .811— 818 

proceedings  for  record  of,  Rules  48 — 50... 6 12,  613, 

75°.  752 
Rule  74.. .769,  770 

appeal  upon  question  of,  620 

application  to  record  or  to  rectify  register,  619 

Scottish  decision  on,  621 

removal  of,  from  register,  624 

enforcement  of,  624 

MENIAL  SERVANT, 
who  is  a,  65 

domestic  servant  compared  with,  65 
not  a  "  workman  "  within  Employers'  Liability  Act,  64 
excluded  in  Canadian  Acts,  65  n. 

MERCHANT  SHIPPING  ACT,  1894, 
who  is  included  in  term  "  Seamen,"  71 
application  of,  to  Workmen's  Compensation  Act,  1906... 

295—300 

s.  174,  text  of,  869 

s.  191,  text  of,  870 

s.  207,  text  of,  870,  871 

s.  503,  text  of,  871—873 

s.  691,  text  of,  873 

s.  692,  text  of,  874 

s.  695,  text  of,  874,  875 

MERCURY, 

poisoning  by,  326 

METALLIFEROUS  MINES  REGULATION  ACT,  1872, 
penalty  for  negligence  under,  42  n. 
special  rules  exist  under,  150 

METROPOLITAN  PUBLIC  CARRIAGE  ACT,  1869.. .292 

MINE, 

in  Workmen's  Compensation  Act,  1897. ..269 

MINERS'  ANAEMIA  (ANKYLOSTOMIASIS),  326,  331 

MINERS'  BEAT  ELBOW,  328,  867 

MINERS'  BEAT  HAND,  328,  867 

MINERS'  BEAT  KNEE,  328,  867 

MISCONDUCT  OP  JURY, 
a  ground  for  new  trial,  205 

MISDIRECTION, 

a  ground  for  new  trial,  206 

MONTH, 

meaning  of,  in  Act  of  Parliament,  94 
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MOTOR-OMNIBUS  DRIVER, 

held  to  be  a  "  workman  "  within  Employers'  Liability  Act,  67 


NAVAL  AND  MILITARY  SERVANTS 

excluded  from  Workmen's  Compensation  Act,  1906. ..284 

NEGLIGENCE.    See  also  Contributory  Negligence. 
liability  at  common  law  for,  2,  3 
definition  of,  4 

as  defined  by — 

Axderson,  B.,  4 
Brett,  M.R.,  4 
Crompton,  J.,  5 
Herschell,  Lord,  6 
injury  caused  without,  4 
in  carrying  on  work  under  defective  system,  5 
in  providing-  unsafe  plant  and  machinery,  5 
not  necessary  to  show  on  breach  of  statutory  obligation,  9 

per  Rigby,  L.  J.,  9 
intervention  of  new  cause  between  negligence  and  consequence 

of  the  negligence,  12 
where  negligence  is  an  "  effective  cause  "  though  not  the  only 

"  effective  cause  "  of  injury,  13 
statutory  negligence  a  bar  to  claims,  253 

penalties  for,  42  n. 
Canadian  notes  on  personal  negligence,  104 

NEW  BRUNSWICK 
statutes  of,  945 — 952 

NEW  TRIAL, 

judge  may  grant,  in  employers'  liability  action,  202 
grounds  of  application  for,  202 
time  for  application  for,  206 
appeal  from  judge's  decision,  207 
form  of  application  for,  687 

NICKEL  CARBONYL, 
poisoning  by,  327,  867 

NITRO-DERIVATIVE  S, 
poisoning  by,  327,  867 

NITROUS  FUMES, 
poisoning  by,  327,  867 

NORTH-WEST  TERRITORIES, 
statutes  of,  953,  954 

NOTE  OE  QUESTION  OP  LAW, 
to  be  taken  by  judge,  Rule  34... 592 
on  appeal,  209 

arbitration,  604,  605 
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NOTICE  OF  INJURY, 

under  Employees'  Liability  Act — 

requirements  of  valid  notice,  95 

as  stated  by  Lord  Coleridge,  97 

when  must  be  given,  91 

whether  all  the  terms  of,  must  be  contained  in  one  docu- 
ment, 97 

where  cause  of  injury  not  stated  in,  99 
judgment  of  Cave,  J.,  99 

where  date  of  injury  omitted  in,  99 

summary  of  requirements  of  valid  notice,  100,  101 

service  of,  92,  101 

effect  of  not  giving  notice  in  time,  93 
in  case  of  death.  93 

special  defence    under  Order  X.  r.  10  of  County  Court 
Rules,  1903— 1906. ..93 

onus  of  proving  defendant  had  notice  rests  on  plaintiff,  101 

must  be  in  writing,  96 

where  Acts  not  strictly  followed,  93 

Scottish  decisions  as  to,  102 

Canadian  notes  on,  91—93,  96,  99,  101,  457 

forms  of  (six),  675 — 677 
under  Workmen's  Compensation  Act,  1906. ..457 — 471 

contents  of,  457 

mode  of  service,  457 

must  be  given  before  workman  has  voluntarily  left  service, 

j.,    .        ...  457 

must  be  in  writing,  458 

by  whom  given,  471 

when  must  be  given,  458 

"as  soon  as  possible,"  458 

want  of,  453 

Scottish  decisions  as  to,  459 

NOVA  SCOTIA, 

statutes  of,  954 — 960 

NYSTAGMUS,  328,  867 

0 
OMNIBUS  DRIVER, 

whether  a  "  workman  "under  Employers'  Liability  Act,  66,  67 

"  ON,  OR  IN,  OR  ABOUT," 

under  "Workmen's  Compensation  Act,  1897.. .374 

ONTARIO, 

statutes  of,  960-974 

ONUS  OF  PROOF, 

on  plaintiff  to  prove  negligence,  244 

defendant  to  prove  contributory  negligence,  244 
plaintiff,    to    prove    defendant    could    have    avoided    the 
accident  notwithstanding  contributory  negligence,  245 
as  to  continuing  incapacity,  548 
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"  ORDERS  OR  DIRECTIONS," 
may  be  implied,  138 
directions  may  not  be  orders,  139 
injury  must  result  from,  141 
whether  must  be  negligent  in  themselves,  142 
Scottish  decisions  as  to,  140 
question  considered  in  Snowden  v.  Baynes,  145 

settled  in  Wild  v.  Waygood,  146 
Herschell,  Lord,  on  the  question,  147 
reasonable  construction  of,  139 
Canadian  notes  on,  139,  140,  143 

"  ORDINARY  CARE  AND  SKILL," 
duty  of  employer  to  use,  4 
per  Brett,  M.R.,  4. 

"  OR  OTHERWISE  ENGAGED  IN  MANUAL  LABOUR/ 
decisions  on,  65 — 69 

"  OUT  OF  AND  IN  THE  COURSE  OF," 
meaning  of,  339 
decided  cases,  343 — 357 
Scottish  decisions,  364 — 372 
Irish  decisions,  372 
locality,  how  far  material,  374 
principles  to  be  deduced  from  cases,  373 

OUTWORKER, 

excluded  from  Workmen's  Compensation  Act,  1906  . .  282 


"  PARTICULAR  INSTRUCTIONS," 

employer  responsible  where  instructions  negligent,  150 
by  whom  to  be  given,  151 
liability  of  employer  for,  151 
how  far  liability  extended,  152 
whether  may  be  verbal,  152 

PARTICULARS  OF  DEMAND, 
in  Employers'  Liability  Act,  164 
must  be  filed  by  plaintiff,  164 
what  must  be  stated  in,  164 
Canadian  notes  on,  164,  165 

forms  of,  under  Employers'  Liability  Act,  1880... 677 — 681 
with  an  additional  claim  at  common  law,  681,  682 
under  Employers'  Liability  Act,  1880,  and  the  Fatal 
Accidents  Acts,  682 — 684 

PARTIES, 

action  under  Employers'  Liability  Act,  158 
death  of,  161, 162 
joinder  of,  165 
married  woman  as  party,  160 
when  plaintiff  an  infant,  158 
defendant  an  infant,  159 
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PARTNER,  . 

not  a  workman  within  meaning  of  Employers'  Liability  Act, 

69 
as  defendants  in  an  action  under  the  Employers'  Liability 

Act,  161 
not  a  servant  of  the  firm,  292 
test  whether  person  is  a  partner,  292 
Canadian  notes  on,  how  sued,  161 

PARTNERSHIP  ACT,  1890.. .292 

PAYMENTS  INTO  COURT, 
transfers  of,  653 

Rule  76... 770 
prseoipe  for,  PoaM  53... 824  — 826 
form  of  notice  of,  with  a  denial  of  liability,  685 
investment  or  application  of — 

Form  53c. ..827,  828 
in  case  of  death,  Rule  56. ..399,  755—759 
where  liability  but  not  amount  admitted,  401 
payment  into  court  and  application  of  lump  sum — 

Rule  50a... 752 
persons  under  disability — 

Rule  57... 759 

Pobm  54... 828 
Canadian  notes  on,  172 

PECUNIARY  LOSS, 

recoverable  under  Lord  Campbell's  Act,  186 
cases  upon,  188 — 192 

PENALTIES,  STATUTORY,  EOR  NEGLIGENCE,  42  n. 

PENALTY, 

where  not  recoverable,  42 

action  a  bar  to,  under  Employers'  Liability  Act,  42 

not  a  bar  to  action,  42 

penalty  paid  must  be  deducted  from  damages  awarded,  42 

effect  of  workman  receiving,  555 

PERSONAL     ACTIONS.      See     under    Actio     Personalis 

MOMTUK   CUM   PEB.SONA. 

"PERSONAL  INJURY  BY  ACCIDENT," 
what  is,  309 

the  ground  of  compensation,  308 
whether  disease  accidentally  contracted  an  injury,  319, 321, 322 

shock  or  fright  an  injury,  323 
poisoning  gradually  contracted,  319 

PERSONAL  NEGLIGENCE, 
of  employer — 

at  common  law,  3 

where  relied  upon  under  the  Employers'  Liability  Act, 

104 
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PHOSPHORUS, 
poisoning  by,  326 

PILOTS, 

when  within  Workmen's  Compensation  Act,  1906... 295 

PLAINTIFF, 
death  of,  161 
failure  of,  in  action,  174 
joinder  of  plaintiffs,  165 
under  Lord  Campbell's  Act,  184 
when  infant,  158 

married  woman,  160 
Canadian  notes  on  death  of,  162 

PLANT  AND  MACHINERY,  DEFECT  IN  CONDITION 
OF, 
common  law  liability  for,  5 

per  Crompton,  J.,  5 

how  extended,  107,  109 
liability  imposed  by  Employers'  Liability  Act,  105 
no  liability  for  latent  defects,  52 
cases  at  common  law,  107 
"  works,"  what  is  included  in,  114 
"  machinery  "  defined,  115 
plant,  what  is,  115 

horse  held  to  be  plant,  116 
must  be  used  in  or  connected  with  employer's  business,  113 
as  stated  by  Collins,  M.R.,  115 
what  amounts  to  defective  condition,  116 
whether  danger  is  a  defect,  121 
meaning  of  defect  in  condition,  116 
defect  must  be  due  to,  or  coupled  with,  negligence,  125 
where  plant  unsuitable,  118 

or  put  to  unauthorised  use,  118 
cases  upon  defective  plant,  119—121 
where  plant  hired,  123 

supplied  by  contractor,  126, 128 
Factory  Acts,  decision  under,  as  to  dangerous  machinery,  122 

summary  of  decisions,  129 
Cleasby,  B.,  on  obligation  (at  common  law)  upon  master,  108 
Collins,  M.R.,  and  Stirling,  L.J.,  on  plant  "  in  use  "  at  time 

of  injury  to  workman,  115 
Coleridge,  Lord,  on  use  of  plant  unfit  for  its  purpose,  117 
Cranworth,  Lord,  on  liability  of  master  for  defect  in  machinery 

due  to  personal  neglect,  108 
Stephen,  J.,  on  use  of  plant  unfit  for  its  purpose,  117 
Esher,  Lord,  on  use  of  machinery  dangerous  to  workman,  122 
definition  of  a  "way,"  112 
Lopes  and  Lindley,  L.JJ.,  on  what  constitutes  "  defect  in  the 

condition,"  126 
Canadian  notes  on,  5,  106—113,  116—127 

POISONING, 

by  African  boxwood,  327,  867 
arsenic,  326,  867 
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POISONING— continued. 

by  carbon  bisulphide,  327,  867 
lead,  326,  867 
mercury,  326 
phosphorus,  326 
nickel  carbonyl,  327,  867 
nitro  and  amido  derivatives,  327,  867 
nitrous  fumes,  327,  867 

POLICE  FORCE, 

members  of,  excluded  from  Workmen's  Compensation  Act, 
1906.. .281 

PORT, 

meaning  of,  297 

"PREJUDICED  IN  HIS  DEFENCE," 
meaning  of,  458 

PRINCIPAL,  LIABILITY  OF, 

for  contractor,  415 

object  of  Workmen's  Compensation  Act,  1906,  s.  4. ..416 

meaning  of,  417 

exceptions  to,  426 

decision  in  Mulrooney  v.  Todd  and  Mayor  of  Bradford,  420 

indemnity  under,  428 

caution  necessary  where  indemnity  relied  on,  429 

PROCEDURE, 

in  an  action  under  the  Employers'  Liability  Act,  158 

See  under  Employers'  Liability  Act  and  under  Action. 
on  appeal.     See  under  Appeals. 
generally.     See  Rules  78— 80. ..771 
in  Scotland.    See  under  Court  of  Session. 

PROCEEDINGS 

under  Workmen's  Compensation  Act,  when  may  be  taken, 
Rules  73  ..768,  769  ;  74.. .769,  770 
record  of  (special  register),  Rule  81... 771,  774 

PROFESSIONAL  PLAYERS, 

whether  under  a  contract  of  service,  288 

PROTECTION  OF  COMPENSATION 
under  Act  of  1906. ..550 — 555 

PUBLIC  AUTHORITIES  PROTECTION  ACT,  1893, 
limitations  imposed  by,  466 
effect  on  Employers'  Liability  Act,  95 
Lord  Campbell's  Act,  182 

Workmen's  Compensation  Act,  Employers'  Liability 
Act,  and  Lord  Campbell's  Act  respectively,  468 
period  under,  for  claim  for  compensation,  466 

PUBLIC  BODIES, 

liability  of,  in  carrying  out  work  which  may  cause  injury  to 
the  public,  12 
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QUARRY 

in  "Workmen's  Compensation  Act,  1897. ..269 

QUEBEC, 

statutes  of,  975 — 980 

QUI  FAGIT  FEB  ALIUM  FACIT  PER  SE,  2 
doctrine  of,  11 

does  not  apply  where  defence  of  common  employment  is  raised, 

14 
decision  in  Priestly  v.  Fowler,  14. 

QUIVIS   BENUNCIABE   POTEST   JUBI    PBO     SE    IN- 
TBODUCTO,  84 

E 
RAILWAY, 

meaning  of,  in  Employers'  Liability  Act,  154,  1S5 

railway  servants  included  as  a  whole,  65 
Pollock,  B.,  on  meaning  thereof,  154 
Workmen's  Compensation  Act,  1897... 269 

RAILWAYS, 

special  liability  of,  under  Employers'  Liability  Act,  153 
workmen  on,  special  liability  of,  155  ] 

RECORD  OP  MEMORANDUM.     See  under  Memorandum. 

REDEMPTION, 

of  weekly  payments — 
only  by  employer,  641 
by  payment  of  lump  sum,  641 

payments  must  have  been  for  not  less  than  six  months, 

641 
lump  sum,  how  arrived  at,  641 
under  Act  of  1897... 641 
1906. ..642 
may  be  arrived  at  by  agreement  of  parties,  642 
cannot  be  awarded  without  inquiry,  643 

REFERENCE,  ORDER  OP, 
Foem  57... 830 

REGISTER  OP  PROCEEDINGS, 
to  be  kept  in  every  county  court,  654 
Poem  67.. .837 

record  of  proceedings  on,  Rule,  81.  ..612,  613,  771 — 774 
Forms  36— 43.. .811— 818 
rectification  of,  Poems  38— 43. ..619,  816—818 

REGULATIONS 

AS     TO     CEETIFYIN&     AND      OTHEE      SURGEONS      AND      MEDICAL 

Referees   (s.  8    or  Workmen's    Compensation  Act, 
1906),  850—856 
Form     1.  Particulars  to  be  obtained  by  surgeon  upon 
application  by  workman  for  certificate    of 
disablement,  857 
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REGULATIONS— continued. 

as    to    Certifying    and    other    Surgeons    and    Medical 
Referees  (s.   8  op  Workmen's    Compensation  Act, 
1906) — continued. 
Form    2.  Notice  to  workman  of  appointment  for  exami- 
nation, 857 

3.  Certificate  of  disablement,  857 

4.  Supplementary  certificate  under  Regulation  5 . . . 

858 

5.  Certificate  of  surgeon  refusing  to  give  certifi- 

cate of  disablement,  858 

6.  Certificate  of  suspension  by  surgeon,  859 

7.  Supplementary  certificate  under  Regulation  5... 

859 

8.  Certificate  by  surgeon  of  refusal  to  suspend,  860 

9.  Application    by    employer    for    reference    to 

medical  referee,  860 

10.  Application    by    workman    for    reference    to 

medical  referee,  861 

11.  Order  of  reference  to  medical  referee,  862 

12.  Order    on    workman    to    submit  himself  for 

examination,  862 

13.  Notice  by  medical  referee  to  workman,  863 

14.  Notice  by  medical  referee  to  employer,  863 

15.  Decision  of  medical  referee,  863,  864 

16.  Medical  referee's  statement  of  fees  (references 

under  s.  8  of  Act),  864 

17.  Record  of  references  to  be  kept  by  registrar,  865 
as  to  Medical  Referees  (Scheds.  I.  and  II.  of  Act),  838—844 

Form  A.  Notice  by  medical  referee  to  employer  or  solicitor 
signing  the  application  on  employer's  behalf, 

844 

B.  Notice    by    medical  referree  to    workman    or 

solicitor    signing    the    application    on    his 
behalf,  845 

C.  Certificate  of  medical  referee  as  to  condition  of 

workman  and  fitness  for  employment,  or  as  to 
incapacity  due  to  accident,  845 

D.  Notice  by  medical  referee  to  workman,  845 

E.  Certificate  of  medical  referee,  846 

F.  Reference  to  a  medical  referee,  846,  847 

Or.  Order  on  injured  workman  to  submit  himself  for 

examination  by  medical  referee,  847 
H.  Notice  by  medical  referee  to  injured  workman, 

847 
I.  Medical  referee's  statement  of  fees  (references 

under  Sched.  I.  (15)  ),  848 
J.  Medical  referee's  statement  of  fees  (references 

under  Sched.  I.  (18) ),  848 
K.  Medical  referee's  statement  of  fees  (as  assessor 

under  Sched.  II.  (5) ),  849 
L.  Medical  referee's  statement  of  fees  (references 

under  Sched.  II.  (15) ),  849 
M.  Record  of  references,  etc.,  to  be  kept  by  registrar, 

850 
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REMEDIES,  ELECTION  OF, 

by  workman.    See  Election  op  Remedies. 

REMOVAL  OP  ACTION, 
Employees'  Liability  Act — 
by  certiorari,  196,  197 
form  of  affidavit,  683 
grounds  for,  198—200 
procedure  to  obtain,  197 
Manisty,  J.,  on  grounds  for,  199 
in  Scotland,  201,  202 
Canadian  notes  on,  196 

REQUEST  FOR  ARBITRATION.     See -under  Arbitration. 

"RESIDES  OR   CARRIES  ON  BUSINESS,"  168,169 

RES  IPSA  LOQUITUR, 

application  of,  to  actions  under  Employers'  Liability  Act,  217 — 

225 
test  as  to  application  of,  219 
early  cases  on,  220 

occurrence  must  raise  presumption  against  defendant,  223 
application  of,  to  common  accidents,  223 
Scottish,  decisions  on,  225 

RESPONDEAT  SUPERIOR, 
doctrine  of,  2,  11,  16 

RETURNS 

from  employers,  654 
Regulations  as  to,  906 — 911 

REVIEW, 

of  weekly  payments,  627 
to  infant,  550,  627,  636 
procedure,  629 
application  for,  629 

on  ground  that  physical  condition  of  workman  changed, 

630 
where  continued  incapacity  due  to  misconduct  or  default, 

634 
Scottish  decisions  as  to  review  of  weekly  payments,  636—641 

RULES,  W.   C, 

Explanatory  Memorandum  as  to,  713 — 724 

RULES,  REGULATIONS,  AND  FORMS. 

Workmen's  Compensation  Rules  and  Forms,  713—837 

See  under  Workmen's  Compensation  Rules  and  Forms. 
Regulations  and    Forms  as  to  duties  and  remuneration  of 

medical  referees  (Scheds.  I.  and  II.  of  Act),  838—850 
Regulations   and  Forms  as  to   duties  and  remuneration  of 
certifying  and  other  surgeons  and  medical  referees  (s.  8  of 
Act),  850—865 

See  under  Regulations. 
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RULES,  REGULATIONS,  AND   FORMS— continued. 

Rules  of  Supreme  Court,  regulating  appeals  under  Workmen's 

Compensation  Act,  1906. ..879,  880 
Act  of  Sederunt  and  Forms  as  to  procedure  in  Court  of  Session, 

Scotland,  880 — 894 
Regulations  of  Chief  Registrar  of  Friendly  Societies  as  to 

schemes  under  Workmen's  Compensation  Act,  1906,   and 

Forms,  897 — 905 
Regulations  for  medical  examination  of  workmen,  905,  906 
Regulations  as  to  returns  to  be  published  by  employers  with 

respect  to  compensation  paid  under  the  Act,  906 — 911 


SASKATCHEWAN, 
statutes  of,  980 

SCHEMES-  OF   COMPENSATION, 
not  encouraged  by  Act,  560 
effect  of,  as  regards  workmen,  561 
requirements  of,  559 
not  guaranteed  by,  562 
by  arrangement  with  Friendly  Society,  563 
framed  under  the  Superannuation  Act,  563 

See  also  Workmen's  Compensation  Schemes. 

SCOPE   OF  EMPLOYMENT, 
of  servant — 

master  not  liable  if  acting  outside,  47 
rule  stated  by  Cockbukn,  C.J.,  47 
Maule,  J.,  48 
Parke,  B.,  48 
cases  on,  47 — 52 
Canadian  notes  on,  47 — 51 

SCOTLAND, 

Lord  Campbell's  Act  does  not  apply  to,  162, 194 
right  to  bring  action  for  solatium,  195 
who  can  bring  action  for,  195 
procedure  as  to,  194,  195 
Employers'  Liability  Act — 

action  under,  death  of  plaintiff,  162 
where  to  be  commenced,  163 
removal  of,  163,  201,  202 
joinder  of  parties,  166 

claim  for  personal  injury  may  be  assigned  in,  90 
Court  of  Session,  procedure   in,  under   Workmen's 
Compensation  Act,  1906.    See   under  Court   or 
Session. 
Decisions  op  Courts  or,  on — 
accident,  meaning  of,  324 
"  ancillary  "  or  "  incidental,"  meaning  of,  430 
arbitration,  must  be  dispute,  566 

where  respondent  does  not  appear,  592 
certificate  and  report  of  medical  referee,  603 
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SCOTLAND— continued. 

Decisions  or  Courts  of,  on — continued.    ' 

"arising  out  of  and  in  the  course  of  employment,"  364, 

371 

onus  of  proof,  369 
"average  weekly  earnings,"  523,  544 
casual  employment,  280 
certificate  of  disablement,  336 
common  employment,  22,  23 

as  applied  to  a  casual,  22 

defence  of,  available  to  a  corporation,  22 

where  injury  received  by  volunteer,  31 
compensation,  meaning  of  Schedule  I.  of  Act  of  1896. ..533 
continuance  of,  544 
for  medical  attendance  and  burial,  549 
contract  of  service,  273 
contracting  out  of,  558 

costs,  set-oil  against  compensation  awarded,  648 
criminal  act  of  servant,  liability  of  master  for,  52 
"  dependants  "  and  "  dependency,"  meaning  of,  406 — 410 
dependency  of  wife,  388 
election  of  remedies,  488 — 492 

under  s.  6  of  Act  of  1897... 498 

under  s.  6  of  Act  of  1906... 498 
emergency,  accident  arising  from,  368 
notice  of  injury,  102,  459 

under  Workmen's  Compensation  Act,  1897... 459 
plant,  defective,  120 
record,  of  memorandum,  621 
res  ipsa  loquitwr,  225 
review  of  weekly  payments,  636 — 641 
seamen,  "Workmen's  Compensation  Act,  1906,  s.  7  (2)... 295 
serious  and  wilful  misconduct,  448 — 455 
"way,"  what  is,  113 
"workman,"  292 

contractor,  independent,  292,  293 

SCROTAL  EPITHELIOMA,  328,  867 

SEAMAN, 

meaning  of,  71 

who  is,  under  Merchant  Shipping  Act,  1894... 71 
not  within  Employers'  Liability  Act,  71 
compensation  extended  to,  if  workman,  293 
employment  of,  must  be  on  British  ship,  294,  298 
what  class  of,  excluded,  294,  295 
special  procedure  with  respect  to,  300-304,  606 
where,  lost  with  ship,  301  ,     . 

liabilities  of  shipowners  under  Merchant  Shipping  Act,  301, 

302 

as  between  different  owners,  303  ~, .     .        .   . 

compensation  to,  not  limited  as  in  Merchant  Shipping  Act, 

when  lost,  proceedings  by  dependants  of,  303 
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SEAMAN—  continued. 

where  injured,  left  abroad,  301 

left  abroad  as  distressed,  302 
incapacitated  by  industrial  disease,  304 
See  also  under  Workman. 

SEA-PISHING  SERVICE, 
apprentices  in,  294 — 300 
masters  and  seamen  engaged  in,  300 

SEA   SERVICE, 

apprentices  to,  294,  300 

distinguishable  from  sea-fishing  service,  300 

SERIOUS  AND  WILFUL  MISCONDUCT, 
no  liability  if  accident  due  to,  265,  437 

unless  death  results,  265,  455 

or  serious  and  permanent  disablement,  455 
permanent  disablement,  meaning  of,  456 
cases  upon,  438 
whether  question  of  fact  or  law,  445 

Scottish  decisions  as  to,  448 — 455 

Irish  decision,  455 
breach  of  statutory  rules,  439 

Jambs  of  Hereford,  Lord,  upon  question  of,  443,  444. 
Lord  President  of  Court  of  Session  on  same  question,  451, 

4S3 

Loreburn,  Lord,  on  same  question,  442 
Smith  (A.  L.),  L. J.,  on  appeal  as  to  "  serious  and  wilful  mis- 
conduct," 439 
Tratner,  Lord,    on  stringency  as    to   "serious  and   wilful 

misconduct,"  452 
Canadian  notes  on,  455 
resulting  in  death,  435 
or  permanent  disablement,  455 

SERVANT.    See  under  Workman. 

SERVANT  IN  HUSBANDRY,  69 

SERVICE   OF  DOCUMENTS,  653 
Rule  77. ..770,  771 
out  of  jurisdiction,  593 

SHERIFF'S  COURT, 

action  in  Scotland  commenced  in,  163 
procedure  in,  880 

See  also  under  Court  of  Session. 

SHIP, 

manager  of,  defined,  296 

SHIPOWNERS'  NEGLIGENCE  (REMEDIES)  ACT,  1905... 

607,  608 
text  of  Act,  877,  878 
proceedings  under,  608 

where  taken,  Rule  73...  608,  609 
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SHIPS  (OR  VESSELS), 

when  within  Workmen's  Compensation  Act,  1906... 296,  297 
from  whom  compensation  recoverable,  299 
detention  of,  for  security,  607 — 610 
when  barges  held  to  be,  297 

See  also  Detention  or  Ships. 

SHOP  ASSISTANTS, 

held  not  to  be  "  workmen  "  under  Employers'  Liability  Act,  67 

SIC   UTERE  TTJO   UT  ALIENVM  NON  L2EDAS,  2 
doctrine  of,  3 

"  SIGNAL,  POINTS,  LOCOMOTIVE  ENGINE  OR- TRAIN 
UPON  A  RAILWAY," 
persons  having  charge  or  control  of,  153 — 157 
Canadian  notes  on,  153,  154, 155, 157 

SOLATIUM, 

action  for,  in  Scotland,  162,  195 

SOLICITOR, 

may  appear  at  arbitration,  603 
recover  costs,  604 

SPECIAL   CASE, 

may  be  submitted  by  arbitrator,  447 

procedure  on,  656 

judge  to  take  note  of  question  of  law,  RrLE  34. ..741 

form  of,  878 

notice  of  day  upon  which  will  be  heard,  Foiust  25. ..804 

SPECIAL  DEFENCES, 

tjndeb.  County  Cotot  Act,  1888 — 

in  an  action  under  Employers'  Liability  Act,  171 
Statute  of  Limitations,  171 
no  notice  of  injury,  171. 

STATUTORY  DUTY, 
breach  of,  7 

negligence  need  not  be  shown,  9 
contributory  negligence  is  a  good  defence  to  breach  of,  246 

STATUTORY  NEGLIGENCE, 

under  Employers'  Liability  Act,  253 

STAY  OE  EXECUTION, 
when  granted,  214 

STAY  OF  PROCEEDINGS, 
for  trial  of  test  action,  167 
after  award,  626 

STEAM  LAUNCHES,  _    ,        ,    „  .. 

persons  employed  on,  when  within  Workmen  s  Compensation 

Act,  1906...  298 
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STRANGER, 

unhbii  Employers'  Liability  Aot, 

where  plaintiff  is  in  the  position  of,  45 
defenoes  to  aotion  brought  by,  45 — 64. 

SUB-CONTRACTOR. 

See  wider  Contractor  and  Sub-Contraotor. 

SUBCUTANEOUS  CELLULITIS  (HAND),  328,  867 
SUBCUTANEOUS   CELLULITIS  (PATELLA),  328,  867 

SUPERANNUATION  ACT, 
soheme  formed  under,  563 

SUPERINTENDENCE, 
duties  of,  132 
liability  for  general,  131 
speoial,  136 
Scottish  deojsions,  136,  140 
Hawkins,  J.,  on  exercise  of  superintendence,  135 

SUPERINTENDENT, 
may  be  a  workman,  68 

definition  of,  under  Employers'  Liability  Act,  131 
negligence  of,  must  take  place  "  whilst  in  the  exeroise  of  suoh 
superintendence,"  133 
oases  on,  133 

as  stated  by  Hawkins,  J„  135 
distinction  between  general  and  speoial,  137 
Canadian  notes  on  injury  oaused  by,  131 ,  132, 134,  136 

SUPERINTENDENT,  GENERAL, 
liability  of  employer  for,  131 
"any  superintendence"  misleading,  131 
cases  as  to,  138 — 141 
ohief  duty  must  be  superintendence,  134 
negligence  must  be  in  exeroise  of  superintondonoe,  133 

SUPERINTENDENT,  SPECIAL, 
liability  of  employer  for,  136 

need  not  be  ordinarily  engaged  in  superintendence,  136 
may  be  ordinarily  engaged  in  manual  labour,  13(1 
cases  as  to,  138 
"  orders  or  directions,"  meaning  of,  138,  1 39.     See  under 

Orders  or  Directions. 
directions  may  not  be  ordm'H,  139 
Scottish  decisions  as  to,  140 

SUPERIOR,  INDEPENDENT, 
effect  of  interposition  of,  11, 12 

T 
TELEGRAPHISTS'  CRAMP,  328,  868 

TEMPORARY   SERVICE.    See  wider  Workman. 
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TENDON  SHEATHS,  INFLAMMATION  OP  (MINING), 

867 
THIRD  PARTY, 

contributory  negligence  of,  252,  253 

in  arbitrations  under  Workmen's  Compensation  Act.  1906... 

,  597. 598 

award  against,  with  consent,  598 

without  consent,  600 
indemnity  from,  597 
may  appear  at  arbitration,  598 
may  consent  to  hare  his  liability  tried,  599 
Ruxe  25. ..737 

TIME.     See  Lemitatiox  of. 

TORTIOUS  ACTS  OF   SERVANTS, 
master's  liability  for,  11 
where  act  wilfully  tortious,  362 
or  act  of  fellow  servant,  363 
Scottish  decisions  on,  364 

"TRADE   OR  BUSINESS,'' 
what  constitutes,  278,  279,  413 

performance  of  duties  by  public  authority  to  be  treated  as,  414 
"business"  as  denned  by  Jessel,  SLR.,  279 

TRADE   UNIONS, 

maintenance  of  actions  by,  173 

TRAIN, 

meaning  of,  under  Employers'  Liability  Act,  154 

TRAMCAR  DRIVER, 

held  not  a  "  workman  "  within  Employers'  Liability  Act,  66 

TRAMWAY, 

when  railway  or  railroad,  157 
light  railway  may  be,  157 

TRAP, 

liability  for  injury  to  licensee  from,  55 

TRESPASS, 

causing  injury  to  another  without  negligence  may  be,  4 

TRESPASSER, 

cannot  recover  under  Employers'  Liability  Act,  54 
Canadian  notes  on,  54 — 57 

TRIAL  OP  ACTION, 

XDTDEB   EiTFLOTEBS'    LlABILITT    ACT — 

by  judge  alone,  172 

judge  and  assessors,  173 
judge  and  jury,  172 

TRIBUNALS  OP  ARBITRATION.    See  Aeeitbatiox. 

TRUCK  ACTS, 

to  be  observed,  505  n. 
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UNAVOIDABLE  INJURY,  52 
Canadian  notes  on,  52,  53 


VARIATION  OF   ORDER 

under   Workmen's  Compensation  Act,  Sched.  I.,  paragraph 
(9)- 
Rule  58... 760 
Fokm  55. ..829 

VERDICT  AGAINST  EVIDENCE, 
a  ground  for  new  trial,  202,  203 

VESSELS.    See  Ships. 

VICE-MASTER,  38 

VIS  MAJOB, 

master  not  liable  for  personal  injury  arising  from,  53 

VOLENTI  NON  FIT  INJURIA, 
doctrine  of,  34,  64,  226—239,  247 

agreement  of  workman  to  take  risk  may  be  express  or  implied, 

34 
doctrine  much  restricted,  34 

still  has  effect  at  common  law  and  under  Employers' 
Liability  Act,  1880,  34 
principle  propounded  at  common  law,  226 
by  Bbamwell,  B.,  226 
Welles,  J.,  226 
presumption  may  be  rebutted,  228 
as  to  risks  not  in  existence  at  time  of  contract,  229 
how  affected  by  Employers'  Liability  Act,  1880.. .230 
decision  in  Thomas  v.  Quartermaine,  231 
judgment  of  Bowen,  L.J.,  232 
decision  criticised,  233 
where  risk  apparent,  assent  to,  implied,  233 
decision  of  House  of  Lords  in  Smith  v.  Baker,  236 

judgment  of  Lord  Chancellob.,  238 
really  a  question  for  the  jury,  235,  238 
Canadian  notes  on,  64 

VOLUNTEER, 

when  a  fellow-workman,  31,  32,  73 

person,  assisting  the  servants  of  another,  with  master's  implied 

consent,  is  not  a  fellow- workman,  32 
liability  of  master  where  person  assisting  has  a  common  interest, 

33 
per  Mellish,  L.J.,  33 
whether  a  "  workman  "  within  Employers'  Liability  Act,  73 
Canadian  notes  on,  31,  34 
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TV 
WAGES.    See  Earnings. 

'WATS,  WORKS,  MACHINERY  AND  PLANT." 
See  also  under  Plaxt  and  Machinery. 
Under  the  Employers'  Liability  Act — 

decisions  as  to  what  amount  to  a  defect  in,  110 

of  the  Court  of  Session,  113 
must  be  used  in  or  connected  with  employer's  business, 

113 
what  amounts  to  ■•  works,"  114 
whether  buildings  are  part  of,  114 
plant,  what  is  included  in,  115 

interpreted  by  Lixdley,  L.J.,  115 

WEEKLY  PAYMENTS 

to  persons  under  disability — 

Rule  57... 759 

Form  54... 828 
workman  ceasing  to  reside  in  United  Kingdom — 

Rule  60.. .760 — 762 

Forms  56. ..829;  59. ..831;  60— 62... 832,  833 
redemption  of — 

Rule  59. ..613,  641,  760 

Form  5.-783 
suspension  of — 

Rule  55... 754,  755 

Form  52 . . .  823,  824 
review  of,  to  an  infant,  550,  627 

by  parties  themselves,  627 
may  be  ended,  627 

WHARFINGER'S  CARMAN. 

held  to  be  a  "  workman  "  within  Employers'  Liability  Act,  67 

"WHILST  IN  THE  EXERCISE   OF   SUCH  SUPERIN- 
TENDENCE."    See  under  Superintendence. 

WILFUL  ACT 
of  servant — 
under  Employers'  Liability  Act — 

master  not  liable  if  not  committed  in  furtherance  of 
master's  interest,  46 
if  committed  without  master's  autho- 
rity, 46 
if  committed  to  gratify  personal  spite, 

46 
Canadian  notes  on,  46 
under  Workmen's  Compensation  Act,  1906. 
See  under  Serious  and  Wilful  Misconduct. 

WORKMAN, 

General  Position  of — 

under  Workmen's  Compensation  Act,  1897. ..269,  270,  284 
within  Employers'  Liability  Act,  64 — 73 
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WORK  M  AN— continue  d. 

General  Position  or — continued. 

within  "Workmen's  Compensation  Act,  1906... 272 
persons   excluded  from  Workmen's   Compensation   Act, 
]  906... 274— 284 
the  several  classes  of,  considered,  274 — 284 
classes  of,  included   in   Workmen's   Compensation  Act, 

1906.. .285 
persons  whose  position  is  doubtful,  286 

must  be  workmen  under  contract  of  service,  286 
what  constitutes  relation  of  master  and  servant,  286 

Pollock,  Sir  P.,  on  such  relation,  286 
position  of,  before  Employers'  Liability  Act,  and  after, 

2—14 
doctrine  of  respondeat  superior,  11 
as  distinguished  from  contractor,  69,  288 

a  question  of  fact  not  subject  to  appeal,  293 
as  affected  by  doctrine  of  common  employment,  14 — 27 
when  acting  outside  scope  of  authority,  47 
negligence  of,  as  contributory  to  injury,  63,  239 — 253 
definition  of,  in  Workmen's  Compensation  Act,  1897... 

284 
Soottish  decisions  on  "  workman,''  292 
temporary  service  as,  27 — 31 
voluntary  service  as,  31,  32 
position  of,   as  affected    by  doctrine   of  volenti  non  fit 

injuria,  34,  226—239 
female  workers,  72 
under  Employees'  Liability  Act — 
position  of,  as  improved  by  Act,  44 

under  the  Act,  44 
statutory  negligence  of,  253 — 258 
defences  available  against,  45 — 64 
wilful  act  of,  46 

acting  outside  scope  of  authority,  47 
rule  stated  by  Cockbtjrn,  C.J.,  47 
Maule,  J.,  48 
Parke,  P..,  48 
injury  unavoidable  or  not  caused  by  negligence,  52 
act  of  God  and  King's  enemies,  53 
injured  person  a  trespasser  or  mere  licensee,  54 
contributory  negligence  of  person  injured,  63 
volenti  non  fit  injuria,  64 
who  included  as,  64 

Employers  and  Workmen  Act,  1875,  provisions  of,  as 

incorporated,  64 
decisions  on  the  Act,  65 — 70 
railway  servants,  how  far  included,  65 
domestic  and  menial  servants   excluded  under    Act    of 

1875.. .65 
seamen  not  included,  70 
Crown  workmen  not  included,  70 
female  "  workmen,"  how  included,  72 
whether  volunteer  included,  73 
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WORKMAN— continued. 

under  Employers'  Liability  Act—  continued. 
position  of,  where  injury  caused  by — 

defective  ways,  works,  machinery,  or  plant,  105 
negligence  of  fellow-servant,  130 

general  superintendent,  131 
special  superintendent,  136 
defective  rules,  bye-laws,  or  particular  instructions, 

148 
persons  having  control  of  signals,  points,  etc.,  153 
under  Workmen's  Compensation  Act,  1906 — 
who  included  as  "  workmen,"  272 

classes  of  workmen  included,  285 
female    "workmen,"   operation    of    Interpretation    Act, 

1897... 72 
must  be  under  contract  of  service,  270 

or  of  apprenticeship,  270,  271 
what  constitutes  "  service  "  as,  considered,  270,  271,  272 

where  a  partner  a  servant,  292 
test  of  application  of  Act  to,  274 
where  distinguishable  from  "  contractor,"  288,  289 
question  of  fact  not  subject  to  appeal,  293 
illustrations  of  contracting,  289 
persons  excluded  from  Act- 
employed  otherwise  than  in  manual  labour  at  more 

than  £250  yearly,  274 
casually  employed  otherwise  than  in  trade  or  business, 

275 
member  of  police  force,  281 
outworker,  282 

member  of  employer's  family,  283 
in  naval  or  military  service  of  Crown,  284 
persons  whose  position  is  doubtful,  286 
seamen  included  if  "workmen,"  294 
class  of  seamen  excluded,  294 
pilots  included,  295 

employment  must  be  on  British  ship,  298 
effect  of  provisions  of  Act  as  regards  seamen,  296 — 298 
modifications  of  Act  as  regards  seamen,  300 — 304 
from  whom  compensation  recoverable  by  seamen,  301,  302, 

304 
where  seaman  incapacitated  by  industrial  disease,  304 
dependants  of,  who  are,  383,  384 

decisions  as  to,  under  Workmen's  Compensation  Act, 

1897... 390 
Scottish  decisions,  406,  409 
Irish  decision,  389 
Canadian  notes  on,  66,  70,  73 

Form  56a.  Application  by  workman  intending  to  cease  to 
reside  in  United  Kingdom  for  reference  to 
medical  referee,  829,  830 

59.  Notice  to  be  given  to,  831,  832 

60.  Medical  certificate  to  be  obtained  by,  832 

61.  Declaration  of  identity  by,  832 

[    55    ] 


Index. 

WORKMEN'S  COMPENSATION  ACT,  1897 
limited  application  of,  264,  269 
employments  to  which  it  applied,  269,  270 
"  workman,"  definition  of,  284 

"  dependant,"  and  "  wholly  dependent,"  meaning  of,  390 
"  average  weekly  earnings  "  under,  516 
founded  on  German  system,  264 
extension  of,  by  Act  of  1900... 270 

numerous  legal  decisions  thereunder  now  superseded,  270 
repeal  of,  by  Workmen's  Compensation  Act,  1906,  s.  16  (2),  265 
saving  of  previous  cases  of  accident,  265 

WORKMEN'S  COMPENSATION  ACT,  1900, 
extending  Act  of  1897  to  agriculture,  264,  270 
repeal  by  Act  of  1906,  s.  16  (2),  265. 

saving  of  previous  cases  of  accident,  265 

WORKMEN'S   COMPENSATION  ACT,  1906, 
text  of  Act,  688—712 

I.  Genekal  Scheme  of  Act — 

effect  of  previous  enactments,  263 

their  partial  operation,  264 

their  remedies  preserved,  266 
compensation  obtained  by  arbitration,  266 

II.  Employments  to  which,  and    Peesons    to    whom,  Act 
applies — 
applies  to  "  any  employment,"  270 
classes  of  persons  included  in,  285 
must  be  contract  of  service  in  apprenticeship,  270 
persons  excluded  by  name,  274 

remuneration  exceeding  £250  a  year,  274 

casual,  275 — 281 

member  of  police  force,  281 

outworker,  282 

member  of  employer's  family,  283 

naval  or  military  servants,  284 
persons  whose  position  is  doubtful,  286 

curates  and  ministers,  288 

organist  of  a  church,  288 

professional  player  or  singer,  288 

professional  cricketers,  etc.,  288 
pilots,  295 

seamen,  compensation  extended  to,  293 
class  of,  excluded  from  Act,  294 
incapacitated  by  industrial  diseases,  304 
"  workman,"  definition  of,  272 

III.  Accident  and  Industrial  Disease. 
(1)  Accident — 

"arising  out  of  and  in  the  course  of  employment," 

308 
cases  as  to  meaning  of,  321 
death  resulting  from,  322 
definition  of,  308 
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WORKMEN'S  COMPENSATION  ACT,  1906— continued. 

III.  Accident  and  Industrial  Disease — continued. 

(1)  Accident — continued. 

fortuitous  element  in,  317 

idiopathic  disease  not  personal  injury  by,  319 

injury  must  arise  from,  308 

personal  injury  by,  what  is,  309 

shock  and  fright  to  mind,  323 

whether  question  of  fact  or  law,  315 

(2)  Industrial  disease — 

compensation,  when  right  to,  arises  from,  329 
from  whom  recoverable,  332 
amount  of,  how  calculated,  333 
diseases  set  out  in  Schedule  III.,  326 
Order  of  May  22, 1907...327 
Order  of  December  2, 1908... 328 
notice,  requirements  of,  334 
disablement,  date  of,  335 

certificate  of,  335 

IV.  Pebsons  entitled  to  eeceive  Compensation. 

(1)  The  injured  workman — 
where  under  no  disability,  379 

under  legal  disability,  380 
who  ceases  to  reside  in  United  Kingdom,  381 
in  case  of  death,  383 
when  right  to  compensation  vests  in,  404 

(2)  Dependants — 
who  are,  383 

when  right  to  compensation  vests  in,  404 

(3)  Where  no  dependants — 

expenses  of  medical  attendance  and  burial,  411 

V.  Person  liable  to  pay  Compensation, 
the  employer — 

who  included  as,  412 

where  servant  "temporarily  lent  or  let  on  hire," 

413 
bankruptcy  of,  414 
principal,  415 — 433 

liability  of,  under  s.  4.. .415 
object  of  s.  4.. .416 
meaning  of  s.  4. ..417 

decisions  on,  under  Act  of  1897. ..421 — 426 
exceptions,  426 
indemnity  under  s.  4... 428 
Scottish  decisions,  431 — 433 
Irish  decision,  433 
VI.  Conditions  upon  which  bight  to  Compensation  depends, 
(a)  disablement  for  one  week,  435 

when  the  week  must  occur,  436 
(6)  serious  and  wilful  misconduct,  437 
burden  of  proving  on  employer,  442 
cases  upon,  438 
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WORKMEN'S  COMPENSATION  ACT,  1906- continued. 

VI.  Conditions  upon  -which  kight  to  Compensation  depends 

— continued. 
(6)  serious  and  wilful  misconduct — continued. 

decision  of  House  of  Lords  in  George  v.  Glasgow 
Coal  Co.,  447 

Irish  decision,  455 

no  bar  to  compensation  if  death  or  permanent  dis- 
ablement results,  455 

permanent  disablement,  meaning  of,  456 

Scottish  decisions  as  to,  448 

whether  question  of  fact  or  law,  445 

(c)  notice  and  claim  for  compensation,  457 

notice  of  accident — 

•'  as  soon  as  possible,''  458 

by  whom  given,  471 

contents  of,  457 

mode  of  service  of,  457 

must  be  given  before  workman  has  voluntarily 
left  service,  457 

must  be  in  writing,  458 

Scottish  decisions  as  to,  459 

want  of,  458 
claim  for  compensation — 

by  whom  given,  471 

mistake,  461 

need  not  be  in  writing,  465,  466 

public  authorities,  466 

Scottish  decision  on,  464,  470 

under  Act  of  1897... 460 — 462 
190*).. .460 

when  employer  estopped  from  setting  up,  absence 
of,  468 — 470 

(d)  medical  examination,  471 

injured  workman  must  submit  to,  471 

whilst  in  receipt  of  weekly  payments,  472 
suspension  of  compensation,  475 
procedure  on  refusal  of,  477 
what  amounts  to  obstruction  of,  478 

VII.  Election  of  Remedies, 

remedies  not  alternative,  480 
what  is,  484 

by  infant  workman,  486 
by  means  of  agent,  499 
Scottish  decisions,  488 — 492 
Irish  decision,  492 
under  s.  6  of  Act,  493 

Scottish  decisions  on  s.  6  of  Act  of  1899.. .498 
on  s.  6  of  Aot  of  1906,  498 
right  to  indemnity,  495 

VIII.  Amount  and  Continuance  01?  Compensation, 
scale  and  conditions  of,  500 
Schedule  I.,  500,  501 
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WORKMEN'S  COMPENSATION  ACT,  1906— continued. 
VIII.  Amount  and  Continuance  op  Compensation — continued, 
scale  and  conditions  of — continued. 

(a)  where  death  results,  502 

earnings,  basis  of  compensation,  504.     See  undet 

Earnings. 
"  average  weekly  earnings."   See  under  Average 

"Weekly  Earnings. 
continuous  employment,  what  is,  510 — 516 
principles  to  be  applied  in  assessing,  530,  531 
Scottish  decision  on  meaning  of  Schedule  I., 

533 

decision  in  House  of  Lords  on  calculating,  535 
compensation  for  medical  attendance  and  burial, 
Scottish  decision  on,  549  549 

to  infant  workman,  549 
protection  of,  550 

(b)  where  total  or  partial  incapacity  results,  537 

amount  of,  537 

"  able  to  earn,"  meaning  of,  539 

continuance  of,  540 

Scottish  decisions  on,  544 
onus  of  proof  of  continuing  incapacity,  548 
effect  of  receiving  a  fine  or  penalty,  355 

IX.  Contracts  excluding  the  Application  op  the  Act, 
contracting  out  of,  556 

existing  contracts  terminated,  556 

effect  of  contracting  out  on  workmen,  561 

by  Crown  workmen,  563 
contracting    to    accept    lump    sum    after    accident, 

S63 

by  scheme,  558 

Scottish  decision  on,  558 

must  comply  with  requirements  of  s.  3... 559 

not  guaranteed,  562 

payment  by  Friendly  Society,  563 

framed  under  Superannuation  Act,  563 

not  encouraged,  560 

X.  Method  op  obtaining  Compensation, 
Arbitration — 

all  questions  to  be  settled  by,  565 

no   action  to   be  brought  to  recover   compensation, 

5<S5 

See  under  Arbitration  and  under  Award 
Costs.     See  under  Costs. 
Appeals.     See  under  Appeals. 
XI.  Canadian  Legislation,  Analogous  Statutes,  263,  427 
provisions  as  to — 

accident,  decision  on,  309 

causing  mental  shock,  324 
arbitration,  tribunals  of,  571 

question    of   law  may  be  submitted  to 
judge,  576 
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WORKMEN'S  COMPENSATION  ACT,  1906— continued. 
XL  Canadian  Legislation,  Analogous  Statutes — continued. 
provisions  as  to — continued. 

"arising  out  of  and  in  the  course  of  employment," 

338 
compensation,  scale  and  conditions  of,  501 

where  partial  incapacity  results,  539 
protection  of,  551 
claim  for,  461 
contracting  out,  559 
dependants,  definition  of,  384 

living  ahroad,  405 
disablement  for  one  week,  435 
election  of  remedies,  480 
locus  penitentise,  483 
employer,  definition  of,  413 

bankruptcy  of,  414 
employments  to  which  acts  apply,  269 
malicious  act  of  fellow-servant,  363 
medical  examination,  471,  472 
notice  of  accident,  457 
serious  and  wilful  misconduct,  455 
resulting  in  death,  455 
or  permanent  disablement,  455 
For  List  and  Text  of  Statutes,  see  under  Canadian 
Notes. 

WORKMEN'S   COMPENSATION  RULES  AND  FORMS, 
1907, 1908,  and  1909. ..713—837 
Explanatory  Memorandum,  713—724 

Rule  1.  Preliminary.     Effect  and  construction  of  Rules,  724 
2-7.  Parties  to  arbitration,  725 — 727 
8-12.  Application  for  arbitration,  727,  728 

13.  Fixing  day  and  place  for  arbitration  before  judge, 

14.  Notice  of  day  fixed,  729  728 

15.  Service  on  respondents,  729,  730 

16.  Stay  of  proceedings,  730 

17.  Answer  by  respondent,  730,  731 

18.  Submission  to  award  or  payment  into  court  by  re- 

spondent, 731 — 734 
19-23.  Notice  to  parties  against  whom  indemnity  claimed 
under  s.  4... 734,  735 

24.  Notice  to  parties  against  whom  indemnity  claimed 

under  s.  6,  or  otherwise,  735—737 

25.  Third  party  procedure  where  employer  is  applicant, 

737 

26.  Claim  to  indemnity  as  between  respondents,  737 

27.  Procedure  on  arbitration,  737,  738 

28.  Award,  738 

29.  Appointment  of  arbitrator  by  judge,  738,  739 

30.  Fixing  day  for  arbitration,  739 

31.  Procedure  before  arbitrator,  739 

32.  Submission  of  question  of  law  by  committee  or  arbi- 

trator to  judge,  740 
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WORKMEN'S  COMPENSATION  RULES  AND  FORMS, 
1907,  1908,  and  1909— continued. 
Rule  33.  Appearance  of  parties  in  arbitration,  740,  741 

34.  Duty  of  judge  as  to  taking  notes,  741 

35.  Proceedings  against  insurers  under  s.  5. ..741 

36.  Masters,  seamen,  apprentices,  and  pilots,  s.  7... 742 

37.  Detention  of  ships,  s.  11... 743 — 745 

38.  Application  by  employer  for  detention  of  ship,  745 

39.  Industrial  diseases,  746,  747 

40.  Appointment  of  arbitrator  by  judge  in  place  of  arbi- 

trator agreed  on  by  the  parties,  747,  748 
41-47.  Memorandum  under  Schedule  II.,  paragraph  (9),  748, 

749 

48.  Proceedings  for  record  of  memorandum  and  rectifica- 

tion of  register,  750 

49.  Reference  of  agreement  presented  for  registration  to 

the  judge,  750,  751 

50.  Proceedings  for  removal  of  record  of  memorandum  of 

agreement  from  register,  751,  752 
50a.  Payment  into  court  and  application  of  lump  sum  pay- 
able by  agreement  in  fieu"  or  for  redemption   of 
weekly  payment  payable  to  a  person  under  legal 
disability,  752 

51.  Certificate  under  s.  1  (4),  752 

52.  Summoning  medical  referee  as  assessor,  752 

53.  Appointment  of  medical  referee  to  report,  753 

54.  Application  for  reference  to  medical  referee,  753,  754 

55.  Suspension  of  proceedings  or  weekly  payments  on 

refusal  to  submit  to  examination,  754,  755 
56a.  Payment  into  court  and  application  of  money  payable 

in  case  of  death,  755 — 757 
56b.  Payment  into  court  where  liability  admitted,  but 

amount  not  ascertained,  757 — 759 

57.  Payment  into  court  and  application  of  weekly  pay- 

ments to  persons  under  disability,  759 

58.  Application  for  variation  of  order  under  Schedule  I., 

paragraph  (9),  760 

59.  Investment  and  application  of  lump  sum  paid  in 

redemption  of  weekly  payment,  760 

60.  Proceedings  where  workman  receiving  weekly  pay- 

ment intends  to  cease  to  reside  in  United  Kingdom, 

760—762 

61,  62.  Costs,  762,  763 

63,  64.  Review  of  taxation  by  judge,  764 

65,  66.  Costs  of  solicitor  or  agent  under  Schedule  II.,  para- 
graph (14),  764 — 766 

67.  Execution,  766 

68.  Proceedings  under  Debtors  Act,  1869,  s.  5... 766,  767 

69.  Other  proceedings  for  enforcement  of  award,  memo- 

randum, or  certificate,  767 

70.  Setting  aside  award  or  order  improperly  obtained, 

767,  768 
71,  72.  Appeals,  768 

73.  In  what  court  proceedings  may  be  taken,  768,  769 
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WORKMEN'S  COMPENSATION  RULES  AND   FORMS, 
1907,  1908,  and  1909—  continued. 
Rule  74.  Proceedings  in  one  court  as  to  subject-matter  of  award, 
memorandum,  or  certificate  recorded    in  another 
court,  769,  770 

75.  Transfer  of  proceedings,  770 

76.  Transfer  of  money  paid  into  court,  770 

77.  Filing  and  service  of  documents  and  notices,  770,  771 
78-80.  Procedure  generally,  771 

81.  Record  of  proceedings — Special  register,  771 — 774 

82.  References  to  medical  referees,  774,  775 

83.  Matters,  how  distinguished,  775 

84.  Forms  in  Appendix  or  like  Forms  may  be  used,  775 
Form    1.  Application  for  arbitration  by  injured  workman, 

776.  777 

2.  Application  for  arbitration    by   or    on  behalf    of 

dependants  of  deceased  workman,  777 — 779 

3.  Application  for  arbitration  as  to  who  are  depen- 

dants, or  as  to  the  amount  payable  to  each  depen- 
dant, 779—781 

4.  Application  for  arbitration  with  respect  to  the  com- 

pensation payable  in  respect  of  expenses  of  medical 
attendance  and  burial,  781,  782 

5.  Application  for    arbitration  with    respect    to  the 

review,  termination,  diminution,  increase,  or  re- 
demption of  a  weekly  payment,  783 

6.  Application  for  arbitration  by  an  injured  master, 

seaman,  apprentice,  or  pilot,  with  respect  to  the 
compensation  payable  to  him,  784 

7.  Application  for  arbitration  by  or  on  behalf  of  de- 

pendants of  deceased  master,  seaman,  apprentice, 
or  pilot,  785—787 

8.  Application  for  arbitration  where  security  has  been 

given  on  behalf  of  the  owners  of  a  ship,  787,  788 

9.  Application  for  arbitration  by  workman  who  has 

contracted  industrial  disease,  788,  789 

10.  Application  for  arbitration  by  or  on  behalf  of  de- 

pendants of  deceased  workman  where  death  caused 
by  industrial  disease,  789 — 791 

11.  Application  for  arbitration  where  rights  of  employer 

against  insurers  transferred  to  workmen,  792,  793 

12.  Notice  to  applicant  of  day  of  arbitration,  793 

13.  Notice  to  respondent  of  day  of  arbitration,  793,  794 
14.,  Answer  by  respondents,  794 — 796 

15.  Notice  by  respondent  admitting  liability,  796 

16.  Notice  of  filing  of  submission  to  an  award,  797 

17.  Notice  of  payment  into  court,  797,  798 

18.  Notice  of  acceptance  of  weekly  sum  offered  or  of 

willingness  to  accept  sum  paid  into  court,  798 

19.  Application  for  addition  of  employer  as  respondent, 

798,  799 

20.  Order  adding  respondents,  799 

21.  Notice  to   applicant  and   original  respondents   of 

addition  of  respondents,  799 
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WORKMEN'S  COMPENSATION  RULES  AND  FORMS, 
1907,  1908,  and  1909— continued. 
Form  22.-  Notice  to  parties  added  as  respondents,  799,  800 

23.  Notice  by  respondent  to  third  parties,  800,  801 

24.  Award   (three  forms  for  use  in   ordinary  cases), 

801—803 

(1)  In  case  of  application  by  workman,  801 

(2)  In  case  of  application  by  dependants,  802 

(3)  In   case  of  application  by  person  to  whom 

expenses  of  medical  attendance  or  burial  are 
due,  803 

25.  Notice  of  day  upon  which  special  case  will  be  heard, 

804 

26.  Application  for  order  for  detention  of  ship,  804 

27.  Undertaking  as  to  damages,  805 

28.  Order  for  detention  of  ship,  805 

29.  Bond  by  way  of  security,  806 

30.  Order  of  release,  806 

30a.  Solicitor's  undertaking  to  give  security,  807 

31.  Application  for    order  for    detention   of  ship  by 

employer  claiming  indemnity,  807,  808 

32.  Order  for    detention    of    ship    on    application   of 

employer  claiming  indemnity,  808 

33.  Bail  bond  by  way  of  security  where  order  of  deten- 

tion made,  809 

34.  Application  for  appointment  of  new  arbitrator,  810 

35.  Summons  on  application  for  appointment  of  new 

arbitrator,  810 

36.  Form  of  memorandum  under  Schedule  II.,  para- 

graph (9),  811— 814 

(1)  In  case  of  injury  to  workman  by  accident,  811 

(2)  In  case  of  injury  to  workman  by  industrial 

disease,  811 

(3)  Where  death  resulted  fromrinjury,  812 

(4)  Where  death  resulted  from  industrial  disease, 

813 

36a.  Information  to  be  supplied  where  a  memorandum 
of  an  agreement  as  to  the  redemption  of  a  weekly 
payment  by  a  lump  sum,  or  as  to  the  amount  of 
compensation  payable  to  a  person  under  any  legal 
disability,  or  to  dependants,  is  presented  for  regis- 
tration.    Schedule  II.,  paragraph  (9),  814,  815 

37.  Notice  of  memorandum  having  been  received,  815, 

816 

38.  Notice  disputing  memorandum  or  objecting  to  its 

being  recorded,  816 

39.  Notice  that  memorandum  is  disputed,  or  of  object- 

ing to  its  being  recorded,  816 

40.  Notice   of  application  for  registration   of  memo- 

randum or  for  rectification  of  register,  817 

41.  Notice  to  parties  where  question   of  recording  a 

memorandum  is  referred  to  the  judge,  817 

42.  Application  for  removal  of  record  of  memorandum 

of  agreement  from  register,  818 
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WORKMEN'S  COMPENSATION  RULES  AND  FORMS, 
1907,  1908,  and  1909— continued. 
Form  43.  Notice  to  parties  where  judge  directs  inquiry  as  to 
removal  of  memorandum  from  register,  818 

44.  Certificate  under  s.  1  (4),  819 

45.  Application    for  summons  of    medical  referee  as 

assessor,  819 

46.  Notice  of  refusal  to   summon  medical  referee  as 

assessor,  820 

47.  Summons  to  medical  referee  to  sit  as  assessor,  820 

48.  Application  for  reference  to  medical  referee,  820, 

821 

49.  Order  of  reference,  822 

50.  Order  on  injured  workman  to  submit  himself  for 

examination,  822 

51.  Notice  to  parties  of  certificate  of  medical  referee,  823 

52.  Notice  of  application  for  suspension  of  right  to 

compensation  or  to  weekly  payments,  823,  824 

53.  Praecipe  for  payment  into  court,  824 

53a.  Praecipe  for  payment  into  court  where  there  is  no 
dispute  as  to  the  liability  to  pay  compensation, 
but  the  amount  payable  has  not  been  ascertained 
or  decided  by  arbitration,  825,  826 

53aa.  Notice  to  parties  where  registrar  refers  the 
question  of  adequacy  of  amount  paid  into 
court  to  the  judge,  826 

53b.  Notice  by  registrar  of  payment  into  court,  826,  827 

53c.  Application  for  investment  or  application  of  money 
paid  into  court,  827,  828 

54.  Application  for  order  for  payment  into  court  of 

weekly  payment  to  person  under  disability,  828 

55.  Application  for  variation  of  order,  829 

56a.  Application  by  workman  intending  to  cease  to 
reside  in  United  a  Kingdom  for  reference  to 
medical  referee,  829,  830 

57a.  Order  of  reference,  830 

58a.  Certificate  of  identity,  831 

59.  Notice  to  be  given  to  workman  intending  to  cease 

to  reside  in  United  Kingdom,  831,  832 

60.  Medical  certificate    to  be    obtained    by  workman 

residing  out  of  United  Kingdom,  832 

61.  Declaration  of  identity  by  workman  residing  out  of 

United  Kingdom,  832 

62.  Request  for  transmission  of  amount  of  weekly  pay- 

ments by  workman  out  of  United  Kingdom,  833 

63.  Notice  by  registrar  to  employer  of  receipt  of  medical 

certificate  and  declaration  of  identity,  833 

64.  Notice  of  application  for  determination  of  amount 

of  costs,  833 

65.  Execution  on  award  or  memorandum  or  certificate, 

att    T  834,835 

66.  Judgment   summons   on   award,  memorandum,  or 

certificate,  836 

67.  Register,  837 

[    64    ] 


Index. 

WORKMEN'S  COMPENSATION   SCHEMES, 

Regulations  made  by  chief  registrar  of  Friendly  Societies 

under  "Workmen's  Compensation  Act,  1906. ..897,  898 
Form  A.  Application  for  certificate  to  scheme,  898—900 

B.  Declaration  verifying  result  of  ballot,  etc.,  900 

C.  Application  for  re-certification  of  a  scheme  certified 

under  Act  of  1897... 900 — 902 

D.  Application  for  certificate  to  partial  amendment  of 

scheme,  902 

E.  Application  for  renewal  of  certificate  to  scheme,  903, 

904 

F.  Form  of  complaint  of  workmen,  905 

"WORKS" 

within  the  meaning  of  the  Employers'  Liability  Act. 

See  wider  "Ways,   Works,   Machinery  and  Plant," 
and  Plant  and  Machinery. 

WRIST-JOINT,    INFLAMMATION    OF    (MINING),  328, 

867 


YACHTS, 

persons  employed  on,  when  within  Workmen's  Compensation 
Act,  298 

YOUNG-  PERSONS.    See  Children. 
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WIIXIAH  CLOWES  AKD  SONS,   LIMITED, 
LOHDOS  ASD  BECOLES. 
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